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PREFACE. 


The  radical  changes  wrought  in  the  statutes  of  limita- 
tions in  the  several  States  of  this  country  within  the  last 
twenty  years,  and  in  the  theories  applicable  thereto, 
render  a  new  work  adapted  to  the  present  condition  of 
the  statutes  indispensable. 

I  have  endeavored  to  bring  together  in  one  volume  all 
that  is  material  upon  the  subject  In  order  to  do  so  I 
have  been  compelled  to  precipitate  much  matter  into  the 
notes,  which  would  properly  have  found  a  place  in  the 
text ;  but  this  method  will  be  found  to  detract  from  the  sym- 
metry of  the  work,  rather  than  its  usefulness,  as  the  index 
is  very  full,  and  covers  the  notes  as  well  as  the  text.  I 
have  not  attempted  to  cite  all  the  cases  involving  questions 
of  the  application  or  construction  of  these  statutes,  as  they 
are  quite  too  numerous,  but  have  endeavored  to  give  all 
which  involve  difficult  questions,  and  such  as  are  authori- 
tative. I  have  given  in  the  Appendix  the  English  Stat- 
utes of  Limitations,  as  well  as  those  of  all  the  States  of  this 
country,  and  of  all  the  Territories,  so  far  as  their  statutes 
were  accessible  to  me.  These  statutes  will  be  found  reli- 
able, and  to  cover  all  legislation  in  the  several  States  upon 
the  matter  of  general  limitations  to  date ;  and  I  have  made 
arrangements  to  have  printed  upon  slips  (which  can  readily 
be  pasted  into  the  Appendix),  such  changes  in  or  amend- 
ments to  the  several  statutes  as  may  be  made  from  time 
to  time,  which  will  be  furnished  gratuitously  to  any  mem- 
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ber  of  the  profession  who  purchases  a  copy  of  the  work, 
who  will  forward  his  address  to  the  publishers,  so  that 
the  exact  state  of  the  statutory  law  may  at  all  times  be 
represented  by  the  Appendix. 

In  a  work  of  this  character,  predicated  entirely  upon 
statutes,  and  the  law  growing  out  of  their  application  and 
construction,  and  involving  the  examination  of  such  a  large 
number  of  cases,  it  would  not  be  strange  if  some  errors 
have  crept  into  it;  and  if  any  are  discovered,  however 
slight,  I  would  be  very  glad  to  have  my  attention  called 
thereto,  that  they  may  be  corrected  in  any  future  editions. 
I  have  given  the  gist  of  a  great  number  of  cases  both  in 
the  text  and  notes,  and  have  endeavored  to  make  the  work 
as  useful  as  is  possible,  in  the  space  allotted  me,  to  that 
class  of  lawyers  to  whom  a  complete  library  of  the  reports 
is  not  accessible. 

H.  G.  WOOD. 

Boston,  Nov.  Ist,  1882. 
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Sec.  1.  "What  are.  —  Statutes  of  limitation  are  such  legislative  en- 
actments as  prescribe  the  periods  within  which  actions  may  be  brought 
upon  certain  claims,  or  within  which  certain  rights  may  be  enforced ; 
and  those  statutes  which  merely  restrict  a  statutory  or  other  right  do 
not  come  under  this  head,  but  rather  are  in  the  nature  of  conditions 
put  by  the  law  upon  the  right  given.  Thus,  a  statute  that  prescribes 
the  term  of  court  at  which  an  indorsee  of  a  note  is  required  to  sue  the 
maker  in  order  to  hold  the  indorser  liable,^  or  the  time  within  which 


1  McDaniel  v.  Dougherty,  42  Ala.  506 ; 
Davidson  v.  Petticolas,  84  Tex.  27.  "Stat- 
utes of  limitations,'*  says  the  court  in  Elder 
V,  Bradley,  2  Sneed  (Tenn.),  247,  "are rig- 
orous rules  the  enactment  of  which  public 
policy  demanded. "  They  differ  essentially 
from  the  dvil-law  doctrine  of  prescription, 
as  they  act  simply  upon  and  defeat  the 
remedy ;  while  the  latter  defeat  the  right 
itselt    Billings  v.  Hall,  7  CaL  1.    But 


instances  often  arise  where  these  statutes 
not  only  defeat  the  remedy  for  the  recov- 
ery of  personal  property,  but  also  act  upon 
the  title,  and  defeat  the  rights  of  the  party 
against  whom  it  has  run,  so  as  to  divest 
him  of  the  title  thereto  in  any  jurisdiction. 
Sims  V,  Canfield,  2  Ala.  555 ;  Fears  v, 
"fiykes,  85  Miss.  633 ;  Newoombe  v.  Leavitt, 
22  Ala.  681 ;  Winbum  v.  Cochran,  9  Tex. 
128. 


2  STATUTES  OP  LIMITATION.  [CHAP.  I. 

writs  of  error  shall  be  brought,^  or  a  statate  which  fixes  the  tim^  within 
which  lands  sold  on  execution  may  be  redeemed,'  or  within  wliich  a 
Judgment  or  other  lien  shall  be  enforced,'  or  which  merely  postpones  a 
daim  unless  enforced  within  a  certain  time,^  or  which  provides  that 
a  certain  class  of  evidence  shall  be  admissible  if  action  is  brought  within 
a  certain  time,'  —  are  not  statutes  of  limitation  within  the  legal  sense 
of  the  term,  and  consequently  are  not  affected  by  any  act  suspending, 
extending,  or  repealing  such  statutes.  But  statutes  which  provide  that 
no  action  shall  be  brought,  or  right  enforced,  unless  brought  or  enforced 
within  a  ceitain  time,  are  statutes  of  limitations,  although  they  merely 
act  upon  the  remedy,  and  do  not  extinguish  the  claim/  In  other  words, 
statutes  which  destroy  a  remedy  or  a  right  unless  ehforced  within  a 
certain  specified  period  are  statutes  of  limitation,  and  those  which 
merely  suspend  a  remedy  or  right  unless  enforced  within  a  certain  time 
are  not  statutes  of  limitation  in  any  sense. 

Sec.  2.  History  and  Origin  of. — The  law  relating  to  the  limitation  of 
actions,  so  far  as  questions  of  title  or  contract  are  concerned,  is  merely 
the  creation  of  statute.  At  the  common  law  there  was  no  limit  to  the 
time  within  which  an  action  might  be  brought,  except  in  the  single 
instance  of  a  fine,  with  proclamations.^    But  in  the  case  of  torts  the 

1  Pace  V.  HoUaran,  81  Tex.  858 ;  Trim  a  condition  imposed  upon  the  creditor. 

V.  McPherson,  7  Coldw.  (Tenn.)  15.     In  Chandler  v.  Westfall,  30  Tex.  476  ;  Ryan 

Georgia,  it  is  provided  by  §  8525  of  the  v.  Flint,  id.  882. 

BeWsed  Code  that,  when  any  person  has         >  Reynolds  v.  Baker,  6  Coldw.  (Tenn.) 

boTia  fide  And  for  a  valuable  consideration  221. 

purchased  real  or  personal  property,  and  *  Battle  v.  Shivers,  89  Ga.  405 ;  Chap- 
has  been  iu  possession  of  such  real  prop-  man  v.  Aken,  id.  347  ;  Darly  v.  Isbell, 
erty  for  four  years  and  of  such  personal  id.  342. 

property  for  two  years,  the  same  shall  be         *  Chandler  v.  Westfall,  80  Tex.  475  ; 

diachai-ged  from  the  lien  of  any  judgment  Ryan  v.  Flint,  id.  882. 
against  the  person  from  whom  he  purchased ;         *  Neville  v,  Northcutt,  7  Coldw.  (Tenn. ) 

and  this  is  held  not  a  statute  of  limitations,  294. 

bat  rather  a  condition  put  by  law  upon  ^  Horton  v.  Clark,  40  Ga,  412  ;  Mc- 
the  lien  of  the  judgment,  like  the  duty  of  Millar  v.  Werner,  35  Tex.  419. 
recording  a  mortgage,  and  consequently  ^  In  the  instance  of  a  fine  with  procla- 
that  it  does  not  come  within  the  purview  mations,  the  time  within  which  a  stranger 
of  a  statute  suspending  temporarily  all  might  make  a  claim  was  limited  to  a  year 
statutes  of  limitation.  And  in  Tennessee  and  a  day  thereafter,  and  by  Stat.  32  Hen. 
a  similar  doctrine  was  held  in  reference  to  VIII.  c.  2,  this  was  enlarged  to  five  years, 
a  statute  which  allows  a  party  to  whom  Co.  Litt.  26  a.  As  to  the  statement  that 
land  has  been  sold  on  execution  to  redeem  this  was  the  only  limitation  at  common 
the  same  within  two  years.  Reynolds  v.  law,  see  Blanshard,  4.  The  statement  of 
Baker,  6  Coldw.  (Tenn.)  223.  So,  also,  in  Bracton  to  the  contrary,  "omnes  ac- 
Texas,  a  statute  providing  that  a  creditor  tiones  in  mundo  infra  certa  tempora 
of  a  deceased  person  must  present  his  habent  limitationem,"  Lib.  2,  fol.  52,  is 
claim  against  the  estate  within  twelve  extremely  doubtful.  As  one  author  ex- 
months,  or  it  will  he  postponed  until  all  presses  it,  **as  doubtful  as  the  I^tinity.'* 
the  claims  which  were  presented  within  Banning  on  Limitations,  1.  Lord  Coke 
that  time  have  been  fully  paid,  was  held  says  that  the  limitation  of  actions  was  by 
not  a  statute  of  limitations,  but  rather  force  of  various  statutes.     Co.  Litt.  115 ; 


§  2.]                               HI3T0BT  ASD  ORIGIN  CO*.  3 

mftnm,  **  actio  personalis  moritur  cum  persona,"  applied,  and  therefore 
were  only  limited  by  the  duration  of  the  life  of  either  party.    The  want 

of  a  limitation  was  supplied,  in  a  measure,  by  a  doubtful  doctrine  of 
preaomption,^  and  also  by  the  trial  by  wager  of  law,  which  is  believed 

2  Int.  95 ;  4  Coke,  10 ;  5  Bacoii's  Abr.  461 ;  in  actions  for  torts,  the  rale  acHo  per* 

Spelm's  GkMsarj,  82.    And  such  seems  to  mnuUii  morUur  cum permma  prevailed;  and 

be  the  gsneraily  accepted  idea  both  of  text-  on  the  death  of  either  party,  not  only  an 

wnte^^    Banning   on    Limitations,   1-8,  action,  but  all  rigbt  of  action,  died  with 

and  the  courts.  Wall  v.  Robsou,  2  N.  &  the  person  ;  and  such  is  now  the  rule,  ex- 

McCord  (S.  C. ),  499 ;  People  v,  Gilbert,  cept  in  so  far  as  the  right  is  saved  by  stat- 

18  Johns.  (K.  Y.)  227  ;  Wilcox  i\  Finch,  ute.    To  remedy  this  evil  (for  it  really  was 

20  id.  475).     The  lapse  of  time,  as  twenty  so),  the  statute  of  21  James  I.  c.  16,  was 

years,  without  the  institution  of  legal  pro-  passed,  limiting  the  time  within  which 

ceedings  for  the  recovery  of  a  debt,  was  actions  arising  out  of  contracts,  and  a  cer- 

held  to  afford  a  strong  prima  facie  pre-  tain  class  of  torts,   should  be  brought, 

sumption  of  payment,  or  that  the  cause  of  The  third  section  of  this  act  is  as  follows : 

action  had  been  satisfied.    Bracton,  lib.  2,  ' '  All  actions  of  quar^  elauaum  fregit,  all 

ioL  282,  says:  "Omnis  querela  et  actio  actions  of  trespass,    detinue,  action  sur 

injuriarum  limitata  est  infra  certa  tem-  troveVf  and  replevin  for  taking  away  of 

poRL*'    And  also  see  2  Inst.  95.    As,  how-  goods  and  cattle,  all  actiona  of  account, 

ever,   no  precise  time  was  fixed  at  the  and  upon  the  case  other  than  such  accounts 

common  law  when  a  daim  should  be  re-  as  concern  the  trade  of  merchandise  be- 

garded  as  absolutely  extinguished,  it  was  tween  merchant  and  merchant,  their  fac- 

fi>und  necessary  for  the  protection  of  trade  tors    or    servants  ;    all    actions    ai   debt 

and  commerce,  as  well  as  of  the  rights  of  grounded  upon  any  lending  or  contract 

parties  generally,  to  fix  such  period  by  without  specialty ;  all  actions  of  debt  for 

statute.     These  statutes  affect  only  the  arrearages  of  rent,  and  all  actions  of  aa- 

lemedy.    They  go  "ad  litis  ordinationem,*'  sault,  menace,  battery,  wounding,  or  im- 

and  not  "ad  litis  dedsionem,"  in  a  just  prisonment,  or  any  of  them,  which  shall 

judicial  sense.     Their  object  is  to  fix  a  be  sued  or  brought  at  any  time  after  the 

certain  period  within  which  action  may  be  end  of  this  present  session  of  Parliament, 

brought,  whether  by  citizens  or  foreigners,  shall  be  commenced  and  sued  within  the 

and  thus  enable  debtors  to  enjoy  a  repose  time  and  limitation  hereafter  expressed, 

from  stale  demands.    They  are  now  gener-  and  not  after ;  (that  is  to  say),  the  said 

ally  regarded  with  favor,  and  as  being  in  actions  upon  the  case  (other  than  for  slan- 

the  interest  of  justice,  and  for  the  pre-  der),  and  the  said  actions  for  trespass,  debt, 

vention  of  fraud,  by  compelling  parties  to  detinue,  and  replevin  for  goods  or  cattle 

bring  their  actions  before  the  proofs  for  or  and  the    said  action  of  trespass,   quare 

against  their  claims  are  lost.     Story  on  claiisum  fregit^  within  three  years  next 

Conflict  of  Laws,  sec.  576.  after  the  end  of  this  present  session  of  Par- 

1  At  the  common  law  a  presumption  liament,  or  within  six  years  next  after  the 

was  raif^  from  the  non-payment  of  a  debt  cause  of  such  actions  or  suits  and  not  after ; 

for  twenty  years,  that  it  had  been  paid,  and  the  said  actions  of  trespass,  assault, 

throwing  the  burden  of  establishing  non-  battery  or  wounding,   imprisonment,   or 

payment  upon  the  party  seeking  to  enforce  any  of  them,  within  one  year  next  after 

it ;  and  this  presumption  still  exists,  not-  the  end  of  this  present  session  of  Parlia- 

withstanding  the  statutes  of  limitations,  ment,  or  within  four  years  next  after  the 

Carr  v.  Ding^  54  Mo.  95.     Lord  Ellen-  cause  of  such  actions  and  not  after ;  and 

BOBOUGH,  in  Williams  v.  Jones,  18  East,  the  said  actions  upon  the  case  for  word% 

419.    The  right  of  action  descended  to  the  within  one  year  next  after  the  end  of  this 

phintiff*s  representative,  against  the  repre-  present  session  of  Parliament,  or  within 

ssntative  of  the  defendant,  for  an  unlimited  two  years  next  after  the  words  spoken  and 

time.    Banning  on  Limitations,  10.    But  not  after."    Sees.  4  and  7  of  the  act  are 
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to  have  operated  as  a  check  on  stale  demands.^  When  the  abuses  from 
stale  demands  became  so  great  as  to  be  unendurable,  the  legislature 
did  not  at  first  fix  any  certain  and  progressive  period  within  which 
actions  should  be  commenced,  but  from  time  to  time  chose  for  that 
purpose  certain  notable  times ;  and  in  this  way,  by  virtue  of  various 
statutes,  the  beginning  of  the  reign  of  King  Henry  the  First,  the  return 
of  King  John  from  Ireland,  the  journey  of  Henry  the  Third  into  Nor- 
mandy, and  the  coronation  of  King  Richard  the  Firat,  were  successively 
chosen,  that  suits  and  actions,  the  cause  of  which  arose  previous  to 
their  respective  dates,  should  be  barred.*  The  early  statutes  had 
reference  to  realty  alone,  and,  though  productive  of  immediate  relief, 
the  advantage  was  only  temporary,  and  in  the  reign  of  Henry  the 

as  follows:  "4.  And  nevertheless,  be  it  will  be  observed  that  there  is  no  direct 
enacted,  That  if  in  any  the  said  actions  or  menUon  in  this  act  of  the  action  of  assomp- 
suits  judgment  be  given  for  the  plaintiff;  sit,  which  is  the  most  important  of  all  the 
and  the  same  be  revei*sed  by  error,  or  a  actions ;  but  it  was  held  to  embrace  this 
verdict .  pass  for  the  plaintiff,  and  upon  action,  as  being  fairly  within  the  reason  of 
matter  alleged  in  arrest  of  judgment,  the  the  act,  if  not  fairly  considered  to  be  em- 
judgment  be  given  against  the  plaintiff,  braced  in  the  action  of  trespass  on  the 
that  he  take  nothing  by  his  plaint,  writ,  case.  Bacon's  Abr.  Limitations,  £  1 ; 
or  bill,  or  if  any  the  said  actions  shall  be  Harris  v.  Saunders,  4  B.  &  C.  411 ;  Piggott 
brought  by  original,  and  the  defendant  v.  Rush,  4  Ad.  &  £1.  912 ;  Inglis  v,  Haigb, 
therein  be  outlawed,  and  shall  after  reverse  8  M.  &  W.  769.  This  statute  did  not 
the  outlawry,  that  in  all  such  cases  the  embrace  specialties,  or  contracts  under  seal, 
party  plaintiff,  his  heirs,  executors,  or  judgments,  or  other  matters  of  record  prop- 
administrators,  as  the  case  shall  require,  erly  coming  under  that  head;  but  these 
may  commence  a  new  action  or  suit  from  were  provided  for  by  a  later  statute,  8  &  4 
time  to  time  within  a  year  after  such  judg-  Wm.  IV.  c.  27,  which  made  it  necessary 
roent  reversed,  or  such  judgment  given  to  bring  an  action  for  such  debts  within 
against  the  plaintiff,  or  outlawry  reversed,  twenty  years. 

and  not  after.  7.  Provided  nevertheless,  ^  By  this  method  a  defendant  was  al- 
and be  it  further  enacted,  That  if  any  per-  lowed  to  clear  himself  by  his  own  oath  and 
son  or  persons  that  is,  or  shall  be  entitled  that  of  eleven  conipurgators.  In  the  Code 
to  any  such  action  of  trespass,  detinue,  Napoleon,  Civil,  2275,  something  analo- 
action  8ur  trover^  replevin,  actions  of  gous  to  the  wager  of  law  is  preserved,  but 
account,  actions  of  debt,  actions  of  tres-  the  purpose  is  opposite,  viz.  to  prevent 
pass,  for  assault,  menace,  battery,  wound-  abuse  from  the  law  of  limitations.  Wager 
ing  or  imprisonment,  actions  upon  the  at  law  only  applied  to  an  action  of  debt 
case  for  wonis  be,  or  shall  be,  at  the  time  on  a  simple  contract,  and  of  detinue.  The 
of  any  surh  cause  of  action,  given  or  ac-  action  of  assumpsit  did  not  come  into  gen- 
crued,  fallen  or  come  within  the  age  of  eral  use  until  after  Slade's  Case,  7  Mod. 
twenty-one  years,  feme  coveri,  nmi  compos  112,  in  the  year  1603,  and  as  through  it 
mentiSf  imprisoned,  or  beyond  the  seas,  wager  at  law  was  avoided,  it  took  the 
that  then  such  person  or  persons  shall  be  place  of  actions  of  debt  on  simple  contracts, 
at  liberty  to  bring  the  same  actions  so  as  as  the  action  of  trover  took  the  place  of 
they  take  the  same  within  such  times  as  detinue.  Wilkinson  on  Limitations ;  8 
are  before  limited  after  their  coming  to,  Blaokstone's  Com.  341 ;  2  Bouv.  Law  Die. 
or  being  of  full  age,  discovert,  of  sane  (Wager  of  Law). 

memory,  at  large,  and  returned  from  be-  *  Hale's  Common  Law,  152  ;  Co.  Litt. 

yond  the  seas,  as  other  persons  having  no  114  b,  115  a, 
such  impediment  should  have  done."    It 
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Eighth  a  more  commodioos  course  was  taken,  so  that,  in  the  language 
of  Lord  Coke,  '*  b}'  one  constant  law  certain  limitations  might  serve 
both  for  tiie  time  present  and  for  all  times  to  come."  ^  This  was 
effected  by  tiie  statute  82  Hen.  VIII.  c.  2,*  by  which  the  limitation  of 
time,  in  every  case,  was  reduced  to  a  fixed  inter\'al  between  the  accrual 
of  the  right  and  the  commencement  of  the  action.  These  intervals 
were,  in  the  various  cases,  periods  of  thirt}-,  fifty,  and  sixt}'  ^ears. 
The  statute  21  James  I.  superseded  all  prior  statutes,  and,  with  some 
exceptions,  is  substantial!}'  in  force  in  many  of  the  States,  and  prac- 
tically in  all  of  them,  as  its  leading  featui-es  have  been  incorporated  to 
a  greater  or  less  extent  in  all  of  them ;  and  except  where  essential 
changes  have  been  made,  the  decisions  of  the  English  courts  under 
that  statute  are  generally  accepted  by  our  courts  as  affording  sound 
rules  of  construction.* 

Sec.  3.  Adverse  Possession.  —  The  statute  of  James  applied  to 
real  as  well  as  personal  actions,  and  was  the  principal  act  of  limitation 
in  England  as  to  both,  until  the  adoption  of  the  statute  3  &  4  Wm.  IV. 
c.  27.  Prior  to  the  adoption  of  the  latter  statute,  the  construction 
of  the  statute  of  James,  relative  to  realt}',  had  become  involved  in 
almost  hopeless  confusion,  especially  so  far  as  the  old  doctrine  of 
adverse  possession  was  concerned.  Indeed,  so  great  had  become  the 
doubts  as  to  the  true  construction  of  this  portion  of  that  statute,  that 
Lord  Mansfield,  in  speaking  of  it  in  a  leading  case,^  upon  this  branch 
of  it,  made  use  of  this  strong  expression:  ''The  more  we  read,  the  ^ 
more  we  shall  be  confounded."  But  in  England  this  statute  was  ; 
greatly  modified  by  the  statute  3  &  4  Wm.  IV.  This  statute  greatly 
simplified  the  law  by  abolishing,  in  the  old  sense  of  the  expression,  the 
doctrine  of  adverse  possession  ;  and  although  in  England  some  import 
tant  changes  have  been  made  ^  in  these  statutes,  especially  so  far  as 
relates  to  the  length  of  limitation,  the  main  features  of  the  statute 
Wm.  IV.  have  been  left  undisturbed.  In  this  country  there  is  more 
diversity  in  the  statutes  relating  to  realty  than  in  reference  to  personal 
actions ;  but  this  matter  will  be  treated  of,  so  far  as  our  statutes  are 
concerned,  in  a  separate  chapter,  and  we  will  not  pursue  it  further 
here. 

Sec.  4.  Nature  of  Statutes  of  Limitations.  —  Statutes  of  limitations 
were  formerly  regarded  with  little  favor,  and  the  courts  devised  numer- 
ous theories  and  expedients  for»  their  evasion ;  but  latterl}^  they  are 
considered  as  beneficial,  and  resting  on  principles  of  a  sound  public 
policy,  and  as  not  to  be  evaded  except  by  the  methods  provided 

^  2  lost.  95.  ginning  of  the  then  sesRion,  viz.  February 

*  Co.  Litt.  115a.  19,  1623.     The  limit  of  legal  memory  still 

'  Walden  v.  Gratz,  1  Wheat.  (U.  S.)  dates  from  the  time  of  Richard  I. 

"292,     In    the  statute  21  James  I.  c.  16,  *  Atkyns  v.   Horde,    1    Burr.   60 ;    2 

the  rights  oC  the  crown  were  to  be  barred  at  Smith's  L.  C. 

the  expiration  of  sixty  years  from  the  be-  ^  87  &  38  Vict,  c  57. 
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therein.^  Indeed,  tliej  are  now  termed  statntea  of  repoee,'  and  are  re- 
garded as  essential  to  the  security  of  all  men ;  *  and  c^nion,  professional 
and  general,  has  been  in  favor  of  a  continuous  augmentation  of  their 
stringency,  as  is  evinoed  bj  the  numerous  stringent  changes  made  in 
their  provisions  bj  the  legislatures  of  nearly  all  the  States  within  the 
last  few  years,  especially  as  to  the  character  of  proof  required  to  remove 
the  statutory  bar,  and  as  to  the  periods  of  limitation,  and  the  extension 
of  their  provisions  to  a  large  class  of  cases  not  embraced  in  former 
statutes.  These  statutes  are  declared  by  Livingston,  J.,^  ^^  among 
the  most  beneficial  to  be  found  in  our  books.'*  ^^  They  rest  upon  sound 
policy,  and  tend  to  the  peace  and  welfare  of  society ; "  *  and  are  so 
construed  as  to  effectuate  the  intention  of  the  legislature,  although  in 
individual  cases  they  may  seem  to  be  productive  of  great  hardship. 
There  certainly  can  be  no  hardship  in  requiring  parties  to  settle  their 
business  matters  within  certain  reasonable  periods;  and  if,  with  the 
sure  prospect  of  losing  the  rights  to  a  remedy'  thereon,  they  stand  by 
inactive  and  permit  their  claim  to  be  barred,  it  is  not  the  law,  but  the 
party,  who  is  responsible  for  the  hardship  entailed.  There  can  be  no 
question  that  laws  of  limitation  are  fouuded  on  correct  and  salutary' 
principles,  although,  in  isolated  cases,  the}'  may  be  productive  of  great 

^  Beid  V,  Clark,  8  MeLean  (U.  S.),  480;  regarded  as  statutes  of  repose,  and  con« 

Clementson  v.  WilUams,  8  Cranch  (U.  S.),  strued  with  the  same  favor  as  other  stat« 

72  ;  Roberts  v.  Pillow,  18  How.  (U.  6.),  utes,  to  effect  legislative  intent." 
472;  Belli?.  Morrison,  1  Pet.  { U.S.) 861;         «  Id    Roberts  v.   Pillow,    1    Humph. 

McCluny  v.  Silliman,  8  id.  270  ;  Hawkins  (Tenn.)  624,  the  court  says:   ^Statutes 

V.  Barney,  5  id.  457  ;  Bradstreet  v.  Hunt-  of  limitations  are  founded  on  sound  pub* 

ington,  id.  402.    But,  to  avail  himself  of  lie  policy,  are  statutes  of  repose,  and  are 

it,   a  party  must  bring  himself  strictly  not  to  be  evaded  by  a  forced  construction.*' 

within  its  provisions.     Russell  v.  Barton,  In  Bell  v.  Morrison,  1  Pet.  (U.  S.)  860, 

6  McLean  (U.  S.),  577  ;  Sanborn  v.  Stet-  Story,  J.,  gives  these  statutes  his  un- 
son,  2  Story  (U.  S.  C.  C),  481.  Such  stat-  qualified  approval.  He  says  :  **  Statutes 
utes  are  regarded  "as  benefick]."  Hart's  of  limitation,  instead  of  being  received  in 
Appeal,  32  Conn.  540 ;  Peck  v.  Botsford,  an  unfavorable  light,  as  an  unjust  and 

7  id.  172  ;  Weed  v.  Bishop,  id.  172  ;  discreditable  defence,  should  have  re- 
Marshall  V.  DoUiber,  5  id.  480 ;  Lord  v.  ceived  such  support  from  courts  of  jus- 
Shaler,  3  id.  131.  They  are  looked  upon  tice  as  would  have  made  them  what  they 
"as  furnishing  a  presumption  of  pay-  were  intended  emphatically  to  be,  stat- 
roent,   rather  than  as  a  statutory  bar  to  utes  of  repose." 

a    vaUd    claim."      Hinman,    C.  J.,    in         »  2  Salk.  421. 

Hart's  Appeal,  ant«.     In  People  r.  Judge         <  Fisher  i?.Harnden,l  Paine  (U.S. C.C.), 

of  Wayne  Co.,  27  Mich.  138,  the  court  61. 

say :  "The  early  decisions,  made  when  the         *  McLean,  J.,  in  McClnny  v.  Silliman, 

statute  of  limitations  was  regarded  as  an  8  Pet.   (U.  S.)  270.     See  also  Green  v. 

unconscionable  defence,  allowing  a  plain-  Johnson,  3  G.  &  J.  (Md.)  894  ;  McCarthy 

tiff  who  had  been  consulted  upon  his  origi-  v.  White,  21  Cal.  495  ;  Richmond  9.  Mary- 

nal  declaration,  and  whose  real  cause  of  land  Ins.  Co.,  8  Cr.  (U.  S.)  84 ;  Phillips 

action  had  become  barred,  to  evade  the  v.  Pope,  10  B.  Mon.  (Ky.)  168 ;  McQueen 

statute  by  amending  his  declaration,  onght  v.  Babcock,    8  Abb.  App.   (N.  Y.)  129; 

not  to  be  followed  at  the  present  day.  Dickinson  v.  MoCanny,  5  Ga.  486. 
Statutes  of  limitation  are  now  generally 
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hardship ;  thefefore,  although  thej  are  to  be  enooaraged,  yet,  as  thej 
are  acts  which  take  away  existing  rights,  the}-  ahoold  always  be  con« 
stnied  with  reasonable  strictness,  and  for  the  benefit  of  the  rights 
sought  to  be  defeated  thereby,  so  £&r  as  can  be  done  ccmsistently  with 
their  letter  and  spirit.  In  tiiis  country  it  was  at  one  time  seriously 
questioned  whether  these  statutes  were  not  unconstitutional,  as  inter- 
fering with  the  rights  of  property,  guaranteed  by  the  paramount  law 
of  the  Constitution ;  but  it  has  come  to  be  pretty  well  settled  that  to 
make  or  repeal  them  is  not  an  interference  with  a  vested  right,  except 
when  they  are  made  to  act  retroepectively.^ 

Skc.  5.  Principles  on  whioh  founded.  —  According  to  Pothier,  the 
principles  upon  which  laws  of  limitation  and  prescription  are  founded 
depend  in  part  upon  the  presumption  of  payment  or  release  arising 
from  the  lapse  of  time,  inasmuch  as  it  is  not  common  for  a  creditor  to 
wait  so  long,  and  prescriptions  are  founded  on  the  ordinary  course  of 
things,  *^  ex  eo  plerumque  fit,"  and  partly,  aUo,  because  a  debtor  ought 
not  to  be  obliged  to  take  care  for  ever  of  his  acquittances,  which  prove 
a  demand  to  have  been  satisfied;  and  it  is  proper  to  limit  a  time 
beyond  which  he  shall  not  be  under  the  necessity  of  producing  them.* 
They  are,  too,  according  to  the  same  authority,  partly  established  for 
the  punishment  of  the  creditor.  The  law  having  allowed  him  a  time 
to  institute  his  action,  the  claim  ought  not  to  be  received  when  he  has 
suffered  that  time  to  elapse.'  Whatever  may  formerly  have  been 
thought  to  be  the  ground  upon  which  these  statutes  are  based,  it  is 
now  quite  generally  conceded  that  their  purpose  was,  and  is,  to  compel 
the  settlement  of  claims  within  a  reasonable  period  after  their  origin ; 
and  while  the  evidence  upon  which  their  enforcement  or  resistance  rests 
is  yet  fVesh  in  the  minds  of  the  parties  or  their  witnesses,  and  that  there 
is  no  presumption  to  be  raised  either  as  to  payment  or  otherwise,  from 
the  mere  lapse  of  the  statutory  period,  more  than  would  naturally  arise 
as  to  any  stale  demand.^ 

Sec.  6.  General  Roles.  Statute  having^  commenced  to  nin  will 
not  stop.  —  Before  proceeding  to  discuss  the  topics  involved,  in  detail, 

^  Society  for  the  Propagation  of  the  aetion  in  which  such  judgment,  kc,  was 

Gospel  V.  Wheeler,  2  Gall.  (U.  S.)  105.  or  shall  be  rendered,  was  or  shall  be  a 

In  Bank  of  Alabama  v.  Dalton,  9  How.  refiident  of  this  State,  in  any  case  where 

(IJ.  S.)  522,  a  State  statute  declaring  that  the  cause  of  action  would  have  been  barred 

Buy  judgment  obtained  in  another  State  by  any  act  of  limitation  of  this  State  if 

prior  to  the  passage  of  such  statute  should  such  suit  had  been  brought  therein,'*  was 

be  barred,  unless  suit  was  brought  thereon  held  unconstitutional  and  void,  because  it 

witihin  two  years  after  the  passage  of  the  impairs  the  right  of  a  party  to  enforce  a 

aet»    was    held   constitutional.      But   in  judgment  regularly  obtained  in  another 

Christmas  9.  Russell,  5  Wall  (U.  S.)  290,  State,  and  entitled  to  full  faith  and  credit 

a  State  statute,  which  provided  that  "no  in  the  State  in  which  he  sues  upon  it 

action  ahall  be  maintained  on  any  judg-  Edmunds  v.  Wangh,  L.  R.  1  Eq.  421. 

ment  or  decree    rendered  by  any  court  '  Evans's  PotMer,  644. 

without  this  State  against  any  person  who,  *  Id. 

«i  the  tirae  of  the  eommeneemeztt  of  the  «  McCarthy  v.  White,  21  CaL  495. 
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there  are  some  general  rales,  of  almost  universal  application,  which  it 
may  be  well  to  notice.  And  it  is  proper  to  say  here,  that  while  the 
statutes  of  the  various  States  apparently  differ  in  their  essential  pro- 
visions, there  is,  after  all,  no  material  difTerence  in  their  general  results, 
or  the  principles  controlling  them,  and  they  are  all  founded  upon  the 
statute  of  James,  and  retain  the  essential  provisions  of  that  statute, 
with  some  modifications  and  additions,  so  that  the  principles  evolved 
from  the  cases  will  be  equally  applicable  in  all  the  States. 

One  of  the  most  important  and  universal  rules  (which  is  not,  however, 
without  exception)  is,  that  time,  when  it  has  once  commenced  to  run  in 
any  case,  will  not  cease  to  do  so  by  reason  of  any  subsequent  event  which 
is  not  within  the  saving  of  the  statute.^  Thus,  it  has  been  held  that  it 
is  no  answer  to  a  plea  of  the  statute,  unless  otherwise  provided  therein, 
that,  after  the  cause  of  action  accrued,  and  after  the  statute  bad  com- 
menced to  run,  the  debtor  within  six  vears  died,  and  that  bv  reason  of 
litigation  as  to  the  right  of  probate,  an  executor  of  his  will  was  not 
appointed  until  after  the  expiration  of  six  years,  and  that  the  action 
was  brought  within  a  reasonable  time  after  probate  was  granted.'     In 

^  CoDover  v,  Wright,  6  N.  J.  Eq.  613 ;  to  a  plea  of  the  statute,  the  plaintiff  replied 

Clark  V,  Richardaon,    4  K.  J.  £q.  847  ;  that  a  civil  war  had  broken  out,  and  that 

Roberts    v.   Moore,   8  WalL  Jr.  (U.  S.)  the  goyemment   was  usurped  by  certain 

292  ;  De  Kaj  v.  Darrah,  8  N.  J.  So.  288  ;  traitors  and  rebels,  which  hindered  the 

Wright  V.  Scott,  4  Wash.  (T7.  S.  C.  C.)  16 ;  course  of  justice,  and  by  which  the  courts 

Pinckney  v,  Burrage,  81  N.  J.  L.   21 ;  were  shut  up,  and  that  within  six  years 

Thorpe  v.  Corwin,  20  N.J.  L.  811 ;  Brad-  after  the  war  ended  he  commenced  his 

street  v,  Clark,  12  Wend.  (N.  T.)  602  ;  action,  and  yet  his  replication  was  held  to 

Peck  V.  Randall,  1  Johns.   (N.  Y.)  165;  be  bad;  and  in  confirmation  of  this  doc- 

Kestler  v.  Hereth,  75  Ind.  177  ;  Cole  v.  trine  we  find  an  act  of  Parliament  of  1 

Runnels,  6  Tex.  272  ;  Chevalier  v.  Durst,  W.  &  M.  c.  4,  whereby  it  was  expressly 

id.  239  ;  Den   v.    Richards,  15  N.  J.  L.  enacted  that  the  interval  that  elapsed  from 

847  ;  Coy  v.  Nichols,  6  Miss.  81  ;  Pearce  the  day  of  the  departure  of  King  James, 

r.  House,  Term  Rep.  (N.  C.)  305  ;  Fitz-  on  the  10th  December,  1687,  till  the  as- 


hugh  V.  Anderson,  2  H.  &  M.  (Va.)  289 
Hudson  V,  Hudson,  6  Munf.  (Va.)  352 
Fewell  ».  Collins,  8  Brev.  (S.  C.)  286 
Parsons  v.  McCracken,  9  Leigh  (Va. ),  495 


sumption  of  the  government  by  King  Wil- 
liam, on  the  12th  of  March,  1688,  should 
not  be  accounted  any  part  of  the  time 
within  which  any  person  by  virtue  of  the 


Faysoreux  v.  Prather,  1  N.  &  McCord  statute  of  limitations  might  bring  his 
(S.  C),  296;  Rogers  ».  Hillhouse,  3  Conn,  action.  Prideaux  v.  Webber,  anle;  Ba- 
398 ;  Tyson  v.  Britton,  6  Tex.  222;  Crosier  con's  Abr.  Lira.  238  (E),  6. 
v.  Gano,  1  Bibb  (Ky.),  257.  Thus,  except  «  Rhodes  v.  Smethuret,  4  M.  &  W.  42  ; 
where  the  statute  otherwise  so  provides,  Daniel  v.  Day,  51  Ala.  481  ;  Meeks  v.  Vas- 
the  fact  that  the  action  was  enjoined  will  sault,  31  Ark.  364.  In  Johnson  v.  Wren, 
not  prevent  the  statute  from  running.  Bar-  3  Stew.  (Ala.)  84,  the  court  held  that 
ker  V.  Miller,  16  Wend.  (N.  Y.)  592  ;  Ber-  the  statute  of  limitations  does  not  begin 
rien  v.  Wright,  26  Barb.  (N.  Y.)  208 ;  to  run  until  there  is  some  one  to  sue,  or 
Sands  v.  Campbell,  81  N.  Y.  845 ;  Prideaux  liable  to  be  sued,  but  that  when  the  stat- 
r.  Webber,  1  Lev.  31  ;  Bacon's  Abr.  ute  once  begins  to  run,  the  death  of  neither 
Limitations,  238  (E),  6.  There  is  a  well-  j)arty  impedes  its  operation.  See  also 
known  instance  of  the  application  of  this  Granger  v.  Grander,  6  Ohio,  35  ;  Beau- 
rule  drawn  from  the  time  of  the  English  champ  v.  Mudd,  2  Bibb  (Ky.),  537 ;  Nicks 
civil  wars.     Thus,  in  an  action  in  answer  v,  Martindale,  1  Harp.  (S.  C.)  133.    But, 
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be  excepted  from  its  operatioii,  unless  it  also  comes  fairly  within  the 
exceptions  named  therein.^  In  other  words,  the  legislature  makes  the 
law  and  the  courts  apply  it,  and  they  cannot  extend  it  to  cases  to  which 
it  does  not  apply,  or  except  from  its  operation  cases  clearly  coming 
within  its  provisions,  and  not  excepted  from  its  operation.^  The  sus- 
pension by  implication,  held  by  the  courts  to  have  been  wrou^t  during 
the  late  civil  war,  can  only  be  Justified  upon  the  ground  of  paramount 
neceesify,  and  can  only  be  applied  so  ikr  as  such  paramount  necessity 
exists.  Consequently,  as  to  citizens  of  other  States,  as  to  whom  the 
courts  of  the  insurrectionary  States  were  closed,  such  suspension, 
during  such  period,*  is  held  to  have  existed,  upon  the  ground  that,  by  a 
superior  power,  the  creditor  or  party  has  been  disabled  to  sue,  without 
any  default  of  his  own,  and  therefore  that  none  of  the  reasons  which 
induced  the  enactment  of  these  statutes  apply  while  the  actual  disabUitj 
so  raised  exists ;  ^  and,  so  soon  as  the  disability  ceased,  the  suspension 
ceased  ;  *  nor  did  it  exist  except  as  to  the  citizens  of  those  States  to 
whom  such  courts  were  dosed.* 

The  rule  as  to  disabilities  is  that,  when  the  statute  begins  to  run,  it  is 
not  aiTested  b^*  any  subsequent  disability,  unless  expressly  so  provided  in 
the  statute ;  and  a  person  who  claims  the  benefit  of  the  general  excep- 
tions in  the  statute  can  only  avail  himself  of  such  disabilities  as  existed 
when  the  right  of  action  first  accrued.^  Thus,  the  pendency  of  adminis- 
tration, and  the  inability  of  the  heir  to  maintain  an  action  to  recover  real 
estate  by  reason  thereof,  and  the  fact  that  the  present  right  of  action  is 
in  the  administrator,  does  not  constitute  such  a  disability  on  the  part  of 
the  heir,  within  the  meaning  of  a  statute  which  excepts  fh)m  its  operation 
persons  under  a  disability  when  the  right  of  action  first  accrues.  The 
fact  that  the  heir  cannot  sue  because  the  right  of  action  is,  for  the  time 
being,  vested  in  the  administrator,  does  not  constitute  a  disability; 
because  the  administrator  in  such  cases  is  the  trustee  or  representative 
of  the  heir,  and  not  only  is  the  exclusive  right  to  bring  an  action  vested 
in  him,  but  the  law  also  imposes  upon  him  the  duty  to  bring  it,  and  if 
he  fails  to  do  so,  whereby  any  right  is  lost  to  the  heir,  he  is  responsible 

1  The  Sam  Slick,  2  Curtis  (U.  a  C.  C.\  Mo.  830.     But  see  Ross  v.  Jones,  22  Wall 

430^  (U.  S.)  576,  where  it  was  held  that  the 

a  United   States   v.    MaillaTd,   4    Ben.  statute  was  suspended  as  to  citizens   of 

(U.  S.  C.  C.)  459  ;  Semmes  v,  Hartford  Ins.  other  of  the  rebel  States,  as  well  as  to  citi- 

Co..  13  Wall.  (U.  S.)  158.  lens  of  the  loyal  Statea. 

«  Coleman  v.    Holmes.   44  Ala.   124 ;  »  Hogan  v.  Kurtz,  94  U.  S.  773 ;  Hodges 

Levy  V.  Stewart,   11  WalL  (U.  S.)  244 ;  v.  Dunden,  51    Miss.    199 ;    Bozeman  v. 

Mixer  v.  Sibley.  53  111.  61.  Browning,  31  Ark.  364  ;  Watts  v.  Gunn, 

*  Braun  v,  Sauerwein,  10  WalL  (XT.  S.)  53  Miss.  502  ;  Hogg  ».  Ashman,  83  Penn. 
218;  Stiles  r.  Easley,  67  111.  275.  St.  80;   Smith  v.  Newby,   13  Mo.    159; 

*  Stiles  V.  Easley,  anU  ;  Braun  v.  Sauer-  Pendergrast  v.  Foley.  8  Ga.  1.     See  chap- 
wein  ante,  ter  on  Disabilities  in  Personal  Actions, 

*  Smith  V.  Charter  Oak  Ina.  Co.,  64  post. 
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tberefor.^  So,  too,  it  is  held  Uiat  when  the  statute  began  to  run  daring 
the  life  of  the  devisor,  it  is  not  arrested  bj  any  disability  in  the  dev- 
isee;* so  where  it  begins  to  ran  against  the  ancestor,  it  is  not  sus- 
pended by  any  statutory  disability  in  the  heir  at  the  time  of  the 
descent  cast.* 

It  may  be  stated,  as  the  nniform  result  of  the  cases  decided  on  the 

statute  of  limitations,  that  it  does  not  deprive  a  party  of  his  remedy, 
unless  he  has  been  guilty  of  the  laches  or  default  contemplated  therein,^ 

>  Me«k8  V.  Vaasault,  8  Sawyer  (U.  S.  trix,  in  Trin.  II  Geo.  I.  (1725),  sued  out 

C.  C.)t  206.  a  bill  of  Middlesex  against  the  defendant, 

'  Bozeman  v.  Browning,  31  Ai^.  364.  returnable  in  the  following  Michaelmas 

'  Rogers  v.  Brown,  61  Mo.  187  ;  Swear-  Term,  on  which  there  was  a  continuance 

ingen  v.  Robertson,  39  Wis.  462.  by  non  misU  breve,  and  an  alias  taken  out, 

*  In  this  connection  it  may  be  well  to  returnable  in  Hilary  Tenn  following,  before 
examine  the  early  English  cases  arising  which  the  executrix  died,  and  made  the 
nnder  a  statute  similar  to  that  existing  in  plaintiff  her  executor,  who,  in  Michaelmas 
most  of  the  States.  In  Gary  v.  Stephen-  Term,  3  Geo.  II.,  sued  out  a  laiitat  against 
son,  2  Salk.  421,  C.  was  indebted  to  A.,  th«  defendant,  on  which  he  declared;  con- 
who  died,  and  B.  received  the  money,  and  eluding  with  an  averment  that  the  cause 
afterwards  the  plaintiff's  wife  took  out  ad-  of  action  accrued  within  six  years  before 
ministration  to  A^  and  within  six  years  suing  out  the  first  bill  of  Middlesex.  There 
after  the  grant  of  administration,  but  not  no  reason  whatever  was  shown  for  the  de- 
within  six  years  after  the  receipt  of  the  lay  of  the  four  years  between  the  first  aud 
money,  the  plaintiff  sued  B.  for  money  had  the  last  writ :  and  therefore  the  court  held 
and  received  ;  it  was  held  that  the  statute  the  replication  bad  by  reason  of  that  un- 
of  limitations  could  be  no  bar  to  the  necessary  delay,  saying  "that  the  most 
action,  because  the  plaintiff's  title  com-  that  had  ever  been  allowed  was  a  year,  and 
menced  by  taking  out  the  letters  of  ad-  that  within  the  equity  of  the  proviso  in 
ministration.  In  that  case  the  money  was  the  statute,  which  gives  the  plaintiff  a  year 
not  received  by  the  defendant  until  after  to  commence  a  new  action,  where  the  judg- 
the  death  of  the  intestate;  but  the  court  mentis  arrested  or  reversed;  but  they  would 
says  the  statute  does  not  apply,  proceeding  not  go  a  moment  further,  for  it  would  let 
on  the  ground  that  there  were  no  laches  in  all  the  inconveniencies  which  the  statute 
on  the  part  of  the  plaintiff,  because  there  was  made  to  avoid."  Aud  they  added  : 
was  there  no  cause  of  action  until  an  "  If,  indeed,  the  second  executor  had  been 
administrator  was  appointed,  when  the  retarded  by  suits  about  the  will  or  adminis- 
money  became  money  received  to  his  use.  tration,  and  he  had  shown  that  in  plead- 
In  Sanford's  Case,  Cro.  Jac.  61,  it  was  ing  it  would  have  been  otherwise,  because 
held  that  where  before  the  expiration  of  then  the  neglect  would  have  been  accounted 
an  existing  term  the  grantee  died,  and  for.'*  It  was  erroneously  stated  in  that 
at  the  expiration  of  the  first  term  the  les-  case  that  the  longest  time  that  had  ever 
•or  entered  and  levied  a  fine  before  ad-  been  allowed  to  an  executor  was  a  year : 
minlstTation  granted,  the  administrator  had  in  Lethbridge  v.  Chapman,  cited  Fitzg. 
five  years  to  enter  in,  because,  says  the  171,  there  was  an  interval  of  fourteen 
court,  "  no  one  had  the  right  of  entry  months,  yet  the  action  was  held  in  time, 
before."  This  case  arose  under  the  stat-  Other  cases  of  the  same  class  are  collected 
nte  of  fines,  4  Henry  VII.  In  Wil-  in  Comyns*  Digest,  Temps,  G.  17.  In 
cocks  V.  Huggins,  2  Stra.  907,  an  action  Hall  v.  Wyboum,  Carth.  136,  to  assump- 
was  brought  on  a  promissory  note  dated  sit  for  goods  sold,  the  defen<lant  pleaded 
July,  1719,  by  the  executor  of  the  execu-  non  cuftumpnt  infra  sex  annos.  The  plain- 
trix  of  G.  W.  The  defendant  pleaded  that  tiff  replied,  that  the  defendant,  at  the  time 
the  action  did  not  accrue  within  six  years ;  of  the  promise  in  the  declaration  men- 
the  pKintiff  replied,  that  the  first  execu-  tioned,  was  resident  in  parts  beyond  the 
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and  that  the  statate,  unless  otherwise  provided,  applies  only  to  a 
disability  or  disabilities  existing  at  the  time  the  right  accrues,  and  that 

seas,  and  out  of  the  allegiance  of  the  king  Aid.  204,  it  was  held  that,  in  an  action  by 
and  queen,  and  there  continued  until,  &c.,  an  administrator  on  a  bill  of  exchange  pay- 
on  which  day,  and  not  before,  he  volun-  able  to  the  intestate,  but  accepted  after  his 
tarily  returned  into  this  realm ;  and  that  death,  the  statute  did  not  begin  to  run 
the  plaintiff's  bill  was  exhibited  against  until  administration  granted.  Abbott,  C  J., 
him  within  a  year  after  his  return.  It  was  says :  "It  cannot  be  said  that  a  cause  of 
held,  on  demurrer,  that  the  replication  was  action  exists  unless  there  be  also  a  person 
ill,  on  the  ground  that  the  plaintiff  had  in  existence  capable  of  suing.*'  In  this 
neglected  his  proper  remedy,  by  not  filing  case  Mr.  Hope  had  despatched  some  billa 
an  original  and  prosecuting  the  defendant  to  an  agent  in  England,  and  himself  em- 
to  outlawry,  which,  though  it  should  be  barked  in  a  vessel  for  England  ;  the  vessel 
reversed  on  his  return,  yet  the  plaintiff  was  lost,  and  he  perished  with  it.  His 
might  then  have  brought  another  original  agent  in  England,  acting  under  a  power  of 
by  journeys'  accounts,  and  thereby  taken  attorney  given  by  Mr.  Hope  before  he  died, 
advantage  of  his  first  writ.  In  Joliffe  v,  presented  the  bills  to  the  East  India  Com- 
Pitt,  2  Vem.  694,  the  plaintiff  had  lent  W.  pany,  and  they  were  paid  to  the  agent.  It 
a  sum  of  money  on  a  note  dated  in  August,  turned  out  that  the  agput  had  exceeded  his 
1689,  with  interest  at  £1  per  cent  per  authority  in  indorsing  the  bills ;  and  it  was 
mouth.  W.,  then  residing  beyond  seas,  held  that  the  East  India  Company  could 
paid  two  years'  interest,  but  then  failed,  not  defend  themselves  against  another 
and  went  to  the  East  Indies,  where  he  died  action  on  the  bills  by  the  administrator  of 
in  February,  1706,  having  in  the  interval  Mr.  Hope,  on  the  ground  that  more  than 
acquired  considerable  property,  and  made  six  years  had  elapsed  since  the  date  of  the 
a  will  appointing  the  defendant  Pitt  his  bills,  because  the  right  of  action  did  not 
executor.  In  April,  1702,  the  plaintiff^  exist  in  the  lifetime  of  Mr.  Hope,  therefore 
sued  out  a  laiUat  against  W.,  which  was  there  was  no  power  of  bringing  an  action 
continued  on  the  roll  till  1706.  In  Octo-  until  administration  was  tak^n  out :  the 
ber,  1710,  the  defendant  Pitt  came  over  to  action  never  accrued  to  anybody  until  the 
England,  and  proved  the  wilL  In  May,  letters  of  administration  were  granted ; 
1714,  the  plaintiff  filed  his  bill  against  him  from  that  time,  therefore,  according  to  the 
and  other  creditors  of  W.,  for  whom  it  was  words  of  the  statute,  the  statute  began  to 
insisted  that  the  plaintiff  was  liarred  by  run.  SkeflBngtonr.  Whitehurst,  3  Y.&CoL 
the  statute  of  limitations.  It  is  said  to  84.  In  Webster  t?.  Welwter,  10  Ves.  93, 
have  been  agreed  that  the  plaintiff  being  a  plea  of  the  statute  was  allowed,  because 
abroad  till  1702,  and  then  suing  out  his  Lord  Eldon  held  the  fair  construction  of 
writ,  with  continuances  until  the  debtor's  the  allegations  in  the  bill  to  be,  that  the 
death,  all  that  time  was  well  excused ;  and  defendant  had  possessed  himself  of  the 
also  until  his  will  was  proved  and  there  was  personal  estate  of  the  debtor  (in  whose 
an  executor,  since  laches  could  not  be  at-  lifetime  the  debt  had  accrued),  and  might 
tributed  to  the  plaintiff  for  not  suing,  while  therefore  have  been  sued  within  six  years 
there  was  no  executor  against  whom  he  of  the  death  as  executor  de  son  tort.  In 
could  bring  his  action  ;  the  only  objection  Perry  v.  Jenkins,  1  My.  &  C.  114,  a  suit 
made  on  the  defendant's  part  being,  that  for  an  account  of  rents  had  become  abated 
the  plaintiff  ought  to  have  revived  the  by  the  plaintiff's  death  befoi-e  decree,  and 
former  action  at  law,  and  not  have  filed  his  administrator  more  than  six  years  after- 
a  bill  in  equity.  Lord  Cowper  held  wards  filed  a  bill  of  revivor,  to  which  the 
that  the  statute  did  not  apply,  and  de-  defendant  pleaded  the  statute  of  limita- 
cided  in  favor  of  the  plaintiff.  See  Granger  tions,  but  did  not  state  in  his  plea  that 
V.  George,  5  B.  &  C.  149,  7  D  &  R.  six  years  had  elapsed  since  the  representa- 
729  ;  Short  v.  McCarthy,  3  B.  &  Aid.  tion  taken  out  to  the  original  plaintiff.  The 
626  ;  Howell  v.  Young,  5  B.  &  C.  259.  In  plea  was  overruled.  In  Douglas  t7.  Forrest, 
Murray  v.  East  India  Company,  6  B.  &  4  Bing.  686,  it  was  held,  that  where  the 
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no  after-accraing  disability  will  stop  its  operation.^  The  rule  may  be 
iUastrated  thus :  If  a  female,  not  of  age  when  title  to  land  by  descent 
accraes,  should  marry  before  she  become  of  age,  she  would  be  within 
the  saving  operation  of  the  statute  so  long  as  the  coverture  existed ; 
but  if  she  became  of  fhll  age  before  she  married,  she  would  not  be 
within  the  saving  proviso  of  the  statute.^  But  if  at  the  time  when  the 
right  accrued  a  part}'  is  under  two  or  more  disabilities,  as  if  she  is  a 
married  woman,  an  infknt,  and  insane,  she  may  avail  herself  of  either 
of  them,  and,  in  the  language  of  Edmond,  J.,*  ^^  it  will  always  be  an 

testator  reaid^^  and  died  abroad,  his  ex-  statute  was  a  bar,  notwithstandiog  a  repli- 

ecQtor  in  England  might  be  sued  at  any  cation  that  when  the  cause  of  action  ac- 

time  within  six  years  after  his  taking  out  crued,  rebels  had  usurped  the  goyemment, 

probate.      In  that  case  the  debtor  never  and  none  of  the  king's  courts  were  open  : 

returned  from  beyond  seas ;  therefore  the  for  there  was  no  exception  in  the  act  of 

plaintiff  might  have  sued  him  at  any  time  such  a  case.    At  the  time  of  the  Revolu- 

dnring  his  life ;  and  so  might  sue  his  ex-  tion,  again,  there  was  an  interval  during 

ecotor  at  any  time  during  six  years  after  he  which  the  courts  were  not  sitting ;  and  an 

was  appointed  executor.     In   Durore    v.  act  of  Parliament,  the  1  W.  &M.  c.  4,  was 

Jones,  4  T.  R.  800,  it  was  held  that  when  passed  expressly  to  provide  for  the  case ; 

once  the  five  years  allowed  to  an  infant  to  enacting  that  the  time  between  the  10th  of 

make  an  entry  for  the  purpose  of  avoiding  December,  1688,  and  the  12th  of  March 

a  fine  have  begun,  the  time  continues  to  following  (a  period  of  ninety-two  days), 

run  notwithstanding  any  subsequent  disa-  should  not  be  reckoned  in  quare  impedU 

bility  ;  and  Ashurst,  J.,  there  says  :  '*  If  or  the  statute  of  limitations.     If  this  time 

the  disability  be  once  removed,  the  time  would  have  been  left  out  of  the  computa- 

must  continue  to  run  notwithstanding  any  tion  on  the  true  construction  of  the  statute 

subsequent  disability,  either  voluntary  or  of  James,  no  legislative  provision  of  the 

involuntary ;  and  even  if  there  were  any  kind  would  have  been   necessary.     The 

distinction  between  the  two  kinds  of  disa-  next  statute  which  passed  relating  to  the 

bility,  the  present  is  against  the  plaintiff,  subject  was  that  of  the  4  Anne,  c.  16,  prior 

for  the  imprisonment  for  debt  was  in  con-  to  which  there  had  been  decisions  on  the 

sequence  of  his  own  voluntary  act. "   Lord  statute  of  James,  holding  the  exception  in 

Renvon,  C.  J.,  in  the  same  case,  says  :  section  7  to  apply  only  to  the  case  of  plain- 

"I  never  heard  it  doubted,  till  the  dis-  tiffs  absent  beyond  seas.    Hall  ».  Wybum, 

cussion  of  this  case,  whether,  when  the  Carth.   136  ;  Chevely  r.  Bond,  id.  226. 

statutes  of  limitation  had  b(^n  to  run,  a  Murray  v.  Ektst  India  Company  and  Gary 

subsequent  disability  would  stop  their  nin-  t7.  Stevenson  show  that  no  cause  of  action, 

ning."     His  lordship  states  that  to  be  the  within  the  meaning  of  the  statute,  accrues, 

uniform  construction  of  the  statutes,  and  until  there  is  somebody  capable  of  suing, 

the  generally  received  opinion  of  the  pro-  and  somebody  capable  of  being  sued  ;  but 

fession.     There  are  indeed  cases  where  the  if  a  cause  of  action  has  once  accrued,  it 

courts  have  refined  for  the  purpose  of  hold-  cannot  be  stopped,  except  in  some  one  of 

ing  that  the  statute  has  not  begun  to  run,  the  modes  provided  in  the  statute. 
but  none  which  break  in  on  the  principle         ^  Jackson  v.  Johnson,  6  Cow.  (N.  Y.) 

thus  stated  by  Lord  Kenton.    The  stat-  74  ;  Jackson  w.  Wheat,  18  Johns.  (N.  Y.) 

ute  of  the  21  Jac.  I.  c.  16,  itself,  says  40 ;  Demarest  v.  Wynkoop,  3  Johns.  Ch. 

nothing  whatever  about  defendants,  ex-  (N.  Y.)  129. 

oepting  in  the  clause  giving  a  year  after         ^  Bunce  v.  Wolcott,  2  Conn.  32,  opinion 

the  reversal  of  an  outlawry.    The  first  case  of  Swift,  C.  J.  ;  s.  p.  Johnson  v.  Wren, 

in  which  the  construction  of  it  came  in  ante. 

question  was  Prideaux  v.  Webber,  1  Lev.  •  Bunce  v.  Wolcott,  2  Conn.  84.     See 

81,  where  it  was  held  that  a  plea  of  the  also  Davis  v,  Cooke,  8  Hawks  (N.  C), 
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answer  to  an  objector  to  mch  an  election  to  say^  the  disability  on  which 
I  rely  is  pointed  oat  by  the  proviso ;  it  existed  at  the  time  my  right  or 
title  accmed ;  I  have  prosecuted  my  claim  within  the  time  allowed  after 
its  discontinuanoe,  and  come  within  both  the  letter  and  the  spirit  of  the 
law.  But,"  he  adds,  ^^  where  a  single  disability  only  exists  at  the  time  the 
right  accrues,  and  the  five  years  after  the  discontinuance  of  that  disa- 
bility have  elapsed,  the  statute  immediately  attaches,  and  the  party  so 
neglecting  to  prosecute  can  never  avail  himself  of  an}-  other  or  super- 
venient disability,  because  the  statute  recognizes  no  other  than  such  as 
actually  existed,  or  should  exist,  when  the  right  first  commenced,  and 
every  after  disability  may  be  said  to  want,  and  is,  in  fact,  destitute  of 
that  essentia]  qualification.''  In  an  English  case,^  Lord  Hardwickb, 
in  commenting  upon  the  effect  of  several  coexisting  disabilities  in  one 
person,  said :  ^^  If  a  man  both  of  non-sane  memory  and  out  of  the  king- 
dom come  into  the  kingdom,  and  then  go  out  of  the  kingdom,  —  Ms 
non-sane  memory  continuing,  —  his  privilege  as  to  his  being  out  of  the 
kingdom  is  gone ;  and  his  privilege  as  to  non-sane  memory  will  be^hu, 
fh>m  the  time  he  returns  to  his  senses."*  Where  a  cause  of  action 
accrues  in  favor  of  the  estate  of  a  deceased  person,  as  where  bj*  statute 
a  right  of  action  is  given  to  an  executor  or  administrator  of  a  person 
killed  by  the  negligence  of  a  corporation,  it  is  held  that  the  cause  of 
action  is  not  complete,  and  consequent!}*  does  not  arise,  until  an  ex- 
ecutor or  administrator  is  appointed,  so  that  the  statute  of  limitations 
does  not  begin  to  run  until  such  appointment  is  made.* 

Sec.  7.  The  Bar  of  the  Statute  must  be  interposed  by  the  Debtor. 
—  Another  general  rule  of  great  practical  importance  is,  that  the  bar  of 
the  statute  must  be  interposed  by  the  diligence  of  the  debtor,  and  as  early 
as  possible,^  and  usually,  unless  otherwise  provided  by  statute,  on  the 

608  ;  Demarest  v,  "Wynkoop,  8  Johns.  Ch.  opportunity.     Mclver  v.  Moore,  1  Cranch 

(N.  Y.)  129  ;  Smith  v,  Burtie,  9  Johns.  (U.  S.),  90  ;  Wilson  v.  Tubervine,  id.  492  ; 

(N.Y.)  174;  Wilson  «.  Kilcannon,  4  Hayw.  Marsteller  v.  McLean,  id.  65  ;  Thomp.«K)n 

(Tenn.)   182;   Wilson  v,    Betts,    4   Den.  v.  Affick,  2  id.  46;  Beatty  v.  Van  Kess, 

(N.  Y. )  201 ;  Jackson  v.  Johnson,  5  Cow.  id.  67.      lU   however,  a  new  declaration 

(N.  Y.)  74.  or  complaint  is  filed,  setting  up  a  new 

1  Start  V.  Mellish,  Atk.  610.  cause  of  action,    the   statute  runs  until 

'  Butler  t7.  Howe,  18  Me.  897  ;  Eeeton  such  new  declaration  is  filed,  and  may  be 

V.  Keeton,  20  Mo.  630 ;  Jordan  v.  Thorn-  pleaded  thereto.    Holmes  v.  Trout,  7  Pet. 

ton,   7  Ga.  617;  Demarest  v,  Wynkoop,  (U.  S.)  171  ;  Miller  w.  Mclntyre,  6  id.  61. 

ante.  And  if  new  parties  are  brought  in  as  de- 

*  Andrews  v.  Hartford,  &c  R.  R.  Co.,  fendants,  the  statute  runs  as  to  them  until 
84  Conn.  67  ;  Hobart  v.  Conn.  Turnpike  they  are  actually  cite<l  in,  and  they  may 
Co.,  16  Conn.  145.  plead  it,  although,  as  to  the  original  de- 

*  In  France,  the  objection  maybe  taken  fendants,  it  has  not  run.  Alexander  v. 
at  any  stage  of  the  proceedings.  Code  Pendleton,  8  Cranch  (U.  S.),  462 ;  Miller 
Civil,  2224.  And  such  also  is  the  provi-  v.  Mclntyre,  ante.  And  the  same  rule  has 
sion  in  Louisiana.  4  Griffith's  Annual  been  applied  where  the  declaration  in  an 
Law  Reg.  686.  But  generally  in  this  coun-  action  of  ejectment  has  been  amended  by 
try  it  must  be  interposed  at  the  earliest  adding  a  new  demise  in  the  name  of  another 


§  7.]                                       MUST  BS  FLEADSD.  15 

pleadings  previoasly  to  the  hearing,  and  that  it  will  not  be  raised  by 
the  court  ansolicited ;  ^  and,  also,  that  the  protection  afforded  by  the 

party  asserdng  a  different  title.    Sicard  v.  pleaded  or  interposed  as  a  bar  by  answer, 
Davia,  6  Pet.  (CJ.  S.)  124.     In  an  early  where  such  practice  prevails,  or  by  notice 
English  case  it  was  held  that  the  statute  under  the  general  issue ;  and  the  proper 
Was  an  absolute  bar  to  a  cUdm  upon  which  plea,  where  the  statute  is  interposed  to  bar 
it  had  run,  and  consequently  that  it  oper-  an  action  upon  a  simple  contract,  is  rum 
ated  as  a  biU'  to  an  action  by  its  own  force,  accrevii  infra  tex  awnoa.    Parker  v.  Kane, 
and   without   being  pleaded.      Brown  v.  4  Wis.  1 ;  Peck  v.  Cheney,  id.  249 ;  Hum- 
Hancock,  Cro.  Car.  116.    But  the  question  phrey  t?.  Persons,  23  Barb.  (N.  Y.)  818  ; 
coming  before  the  court  soon  afterwards.  Young  ir.  Epperson,  14  Tex.  618 ;  Taze- 
the  judges  were  equally  divided  on  the  well  v.  Whittle,  13  6ratt.  (Va.)329;  Hav- 
qnestion.      Frankersley  v.  RoUnson,  id.  lin  «.  Stevenson,  80  Iowa,  871 ;  Offut  v, 
168.    And  still  kter  it  became  well  settled  Henderson,  1  9r.  (U.  S.  C.  C.)  558  ;  The 
that  a  peraon  could  not  avail  himself  of  Swallow,    01c.    (U.    S.)   834  ;    Keale  v, 
the  statute  unless  he  set  it  up  by  plea.  Walker,  1  Cr.  (U.  S.  C.  C.)  67  ;  Mclver  v, 
Puckel  V,   Moore,  Vent.  191 ;   Gould  v.  Moore,  id.  90  ;  Gardner  v.  Lindo,  id.  78 ; 
Johnson,  2  Ld.  Raym.  838;  Kirkman  v.  Rivers  v.  Washington,  34  Tex.  267 ;  Rob- 
ftilmni,  4  M.  &  W.  839;  Brickett  v.  Davis,  bins  v.  Harvey,  6  Conn.  836  ;  Pegram  v. 
21  Pick.  (Mass.)  404;  Robbins  v.  Harvey,  Stoltz,  67  N.  C  144  ;  Wisecarver  «.  Ein- 
5  Conn.  836;  Pegram  v.  Staltz,  67  N.  C.  caid,  83  Penn.  St.  100 ;  Parker  v.  Irvin, 
144  ;   Pearsall  v.   Dwi^t,   2  Mass.  87  ;  47  Ga.  406 ;  Robinson  v,  Allen,  37  Iowa, 
Chambers  v.  Chambers,  4  6.  &  J.  (Md.)  27  ;  Tarbox  v.  Adams  County,   84  Wis. 
849;  Parker  V.  Irwin,  47  Ga.  405;  Merry-  668.     In  New  York,  under  the  code,  the 
man  v.  State,  6  H.  &  J.  (Md.)  425;  Jack-  statute  must  be  set  up  by  way  of  answer, 
son  V.   Varick,  2  Wend.    (N.  Y.)    294.  Sands  v.  St.  John,  36  Barb.  (N.  Y.)  628 ; 
And  even  in  those  States  where  it  is  held  Bihrin  v,  Bihrin,  17  Abb.  Pr.  (N.  Y.) 
that  a  person  may  avail  himself  of  the  19 ;  Cotton  o.  Manurer,  8  Hun  (N.  Y.), 
statute  by  demurrer,  it  is  held  that,  unless  652.    And  the  plaintiff  cannot  avail  him- 
the  bar  appears  from  the  declaration,  the  self  of  the  statute  against  a  counter-claim 
statnte  must  be  pleaded.     Davenport  v.  unless  he  replies  the  statute  thereto.   Clin- 
Short,   17  Mmn.  24  ;  Frosh  v.  Sweet,  2  ton  v.  Eddy,  1  Lans.  (N.  Y.)  61.     But  he 
Tex.  486  ;  Sturges  v.  Burton,  8  Ohio  St.  may  interpose  the  statute  against  a  set-off 
216;   Lewis  v.  Alexander,  61  Tex.  578.  not  the  subject  of  counter-claim,  although 
That  the  statute  roust  be  pleaded,  see  Capen  it  is  not  specially  pleaded.   Mann  v.  Palmer, 
r.  Woodrow,  61  Vt.  106;  Hines  v.  Potts,  2  Keyes  (N.  Y.),  177  ;  Jacks  v.  Moore,  1 
66  Miss.  846.     But  it  has  been  held  that  Yeates  (Penn.),  891.    In  Kentucky,  under 
in  actions  against  the  government,  under  a  the  code,  matters  in  avoidance  of  a  plea  of 
statute  authorizing  a  claimant  to  sue  it  if  the  statute  need  not  be  pleaded,  but  may 
his  action  was  brought  within  six  years  be  proved.      Harris  v.  Moberly,  6  Bush 
from  the  time  the  right  of  action  accrued,  (Ky. ),  556.     In  all  cases,  unless  othemise 
the  courts  were  bound  to  take  notice  of  provided  by  statute,  the  statute  of  limita- 
the  statute,  and  that  the  statute  itself  in  tions  must  be  specially  pleaded,  or  it  is 
such  cases  is  in  effect  a  plea  of  the  statute  treated  as  waived.     Bordens  v.  Murphy, 
of  which  the  courts  are  bound  to  take  78  TIL  81  ;  Hitchcock  v.  Harrington,  6 
notice.     But  in  such  cases  it  will  be  ob-  Johns.  (N.  Y.)  290;  Sears  v.  Shafer,  6  N.  Y. 
served  that  the  statute  confers  the  right  of  268  ;  Fairchild's  Case,  24  Wend.  (N.  Y.) 
action  and  subjects  the  right  to  a  condi-  381  ;  Boggs  v.  Bard,  2  Rawle   (Penn.), 
tion,  viz.  that  suit  shall  be  brought  within  102;   Heath  v.  Page,  48  Penn.  St.  130; 
a  certain  time;  and,  unless  the  c/>ndition  is  GuUick  v.  Loder,  2  N.  J.  Eq.  68.     And 
not  complied  with,  the  right  does  not  ex-  when  the  statute  is  pleaded,  the  plaintiff 
ist     Kendall  v.  United  States,  14  Ct.  of  must  reply  specially.    Webster  v.  Newbold, 
CL  (U.  a)  122.  41  Penn.  St  482  ;  Brand  o.  Longstreet,  4 
1  To  be  available^  the  statute  must  be  N.  J.  L.  826  ;  Crosby  v.  Stone,  2  id.  988. 
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statute  may  be  waived  by  the  debtor,  the  best  possible  proof  of  such 
waiver  being  a  payment.  It  is  probable,  however,  that  this  rule  is 
applicable  solely  to  cases  where  by  the  statute  the  remedy  only,  not 
the  right,  is  destroyed.^ 

Not  only  must  the  statute  be  pleaded,  but  also,  when  it  is  set  up  in 
bar  of  the  action,  the  plaintiff  must  reply  thereto,  and  set  up  such 
matters  as  he  relies  upon  in  avoidance  of  its  operation,'  and  in  such  a 
manner  as  to  apprise  the  defendant  of  the  issue  intended  to  be  raised, 
whether  of  denial  or  avoidance ;  *  and  the  plaintiff  will  be  precluded 
fh)m  giving  any  matter  in  evidence  to  avoid  the  statute,  not  specially 
embraced  in  his  plea.  Thus,  under  a  replication  that  the  defendant 
did  assume  and  promise  within  six  years,  it  has  been  held  that  the 
plaintiff  could  not  show  that  the  defendant  had  promised  not  to  plead  the 
statute.^    So  where  a  defendant,  in  his  answer,  instead  of  alleging  that 

In  Minnesota,  the  statute  roust  be  pleaded,  tract  was  roade,  during  the  whole  statutory 
unless  the  complaint  on  its  face  clearly  time,  unless  such  statute  goes  to  the  ex- 
shows  that  it  has  run.    Davenport  v.  Short,  tinction  of  the  right  itself,  rather  than  to 

17  Minn.  24.  In  Arkansas,  while  under  the  extinction  of  the  remedy.  But  that, 
the  Code,  §  111,  it  is  optional  with  a  party,  where  the  right  of  action  is  extinguished 
where  the  claim  appears  to  be  barred,  upon  by  the  statute  of  the  locus  carUraetus,  effect 
the  face  of  the  declaration  or  complaint,  to  will  be  given  thereto  by  the  lex  fori.  In 
set  up  the  statute  either  by  demurrer  or  Iowa,  by  statute,  the  statute  of  limitations 
answer,  yet  if  the  complaint  shows  on  its  of  another  State  is  a  bar  to  an  action  upon 
face  that  the  claim  is  not  barred  when  it  the  claim  in  that  State.  Davis  v.  Har{>er, 
in  fact  is,  the  defence  can  only  be  made  by  48  Iowa,  513.  In  Cans  v.  Frank,  86  Barb, 
answer.  McGehee  v.  Blackwell,  28  Ark.  (N.  Y.)  820,  a  doctrine  similar  to  that 
27.  In  some  of  the  States  it  is  held  held  in  the  Mississippi  case,  supra,  was 
that,  where  the  plaintiff's  pleadings  show  held. 

on  their  face  that  his  demand  is  barred         2  Crosby  v.  Stone,  2  N.  J.  L.  988 ;  Van 

by  statute,  a  demurrer  showing  the  fact  Dike  v.  Van  Dike,  4  N.  J.  Eq.  289 ;  Jarvis 

can  be  interposed.     Hudson  v.  Wheeler,  v.  Pike,  11  Abb.  Pr.  (N.  Y.)  N.  s.  398;  Ford 

84  Tex.  356.     But  the  bar  of  the  statute  v.  Babcock,  2  Sandf.  (N.  Y.  S.  C.)  518 

must  appear  aflSrmatively  from  the  plain-  Witherup  v.  Hill,  9  S.  &  R.  (Penn.)  11 

tiff's  pleadings.     Moulton  v.  Walsh,  30  Webster  t7.  Newbold,  41  Penn.  St.  482 

Iowa,  361.     And  the  statute  can  never  be  McKelvey's  Appeal,  72  id.  409. 
interposed  by  a  general  demurrer.     Bivers         *  Jarvis  v.  Pike,  ante.     Tlie  plea  must 

V.  Washington,  ante.    In  Ohio,  where  the  be  interposed  before  issue  is  joined,  and 

bar  of  the  statute  appears  upon  the  face  of  this  is  the  case  even  when  a  matter  is  re- 

the  complaint,   advantage  of  it  may  be  ferred.     But  if  matters  are  brought  up  by 

taken  by  demurrer;  but  the  demurrer  is  the  plaintiff,  of  which  the  defendant  first 

waived   by  a  subsequent  answer  to  the  had  notice  on  the  trial  before  a  referee  or 

merits.     Vose  v.  Woodford,  29  Ohio  St.  auditor,  to  such  matters  the  plea  may  then 

246  ;  Collins  v.  Mack,  31  Ark.  684.  *  In  be  interposed,  either  orally  or  in  writing, 

North  Carolina,  advantage  of  the  statute  by  leave  of  the  referee  or  auditor.     W^hen 

cannot  be  taken  by  demurrer,  but  must  be  a  defendant  sets  up  a  counter-claim,  the 

set  up  in  the  answer.    Green  t?.  N.  C.  R.  R.  plaintiff  must  plead  the  statute  thereto, 

Co.,  73  N.  C.  524.  and  cannot  for  the  first  time  set  it  up 

1  In  Perkins  v.  Guy,  65  Miss.  153,  it  before  the  referee,  and  the  referee  has  no 

was  held  that  the  statute  of  the  locus  eon-  power  to  authorize  the  filing  of  such  a  plea. 

tractus  could  not  be  pleaded  in  bar  in  a  Ripley  v.  Corwin,  17  Hun  (N.  Y.),  697. 
foreign  jurisdiction,   where  both  parties         *  McCulloch    v,  Norris,   5  Penn.    St. 

were  resident  in  the  place  where  the  con-  286. 
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(he  canse  of  action  did  not  accnie  within  the  prescribed  period  before  the 
commeDoement  of  the  action,  alleged  that  he  did  not  at  any  time  within 
the  prescribed  period  before  the  commencement  of  the  action  under- 
take, promise,  or  agree,  &c.,  it  was  held  insufficient  to  interpose  the  bar 
of  the  statute.^  And  the  same  is  true  as  to  fraud,  absence  from  the  State, 
or  indeed  any  matter  that  goes  in  avoidance  of  the  statutory  bar.^ 

Sec.  8.  The  Law  of  Limitattona  a  Part  of  the  Lez  Fori  —  It  is  a 
well-settled  rule,  that  personal  contracts  are  to  be  interpreted  by  the  law 
of  the  place  where  they  are  made ;  and  it  is  a  rule  equally  well  settled, 
that  remedies  on  contracts  are  to  be  regulated  and  pursued  according  to 
the  law  of  the  place  where  the  action  is  instituted,  and  not  by  the  law  of 
the  place  of  the  contract  The  reason  of  this  rule,  according  to  Stort,  J.,* 
isobnoiis.  *'  Courts  of  law,"  o&ys  he,  "  are  instituted  by  every  nation 
for  its  own  convenience  and  benefit,  and  the  nature  of  the  remedies, 
and  the  time  and  manner  of  the  proceedings,  are  regulated  by  its  own 
views  of  justice  and  propriety,  and  fashioned  by  its  own  wants  and 
customs.  It  is  not  obliged  to  depart  from  its  own  notions  of  judicial 
order  from  mere  comity  to  any  foreign  nation.  As  a  rule,  statutes  of 
fimitation  are  to  be  considered  to  fall  within  these  remarks.  They  go 
oi  HtU  ordinationem^  not  €ui  litis  decisianem.  In  cases,  therefore  (except 
where  provision  is  otherwise  made  by  statute),  where  an  action  is  brought 
ia  one  country  or  State  upon  a  contract  made  in  another,  a  plea  of  the 
statute  of  limitations  existing  in  the  place  of  contracts  is  not  a  good  bar, 
bot  a  plea  of  the  statute  existing  in  the  country  or  State  where  the 
action  is  brought,  is."  ^    This  rule  is  in  conformity  with  the  universal 

*  McCoUister  r.  Willey,  52  Ind.  882.         of  the  contracting  parties  be  extinguished 
'  Bevan  v.  Cullen,   7  Penn.  St.  281 ;     by  the  foreign  law,  by  the  happening  of 

King*.  Baxter,  7  Phila.  (Penn.)  186.    See  certain  events.     But  here  there  is  only  an 

?«^  Pleadings.  extinction  of  the  remedy  in  the  foreign 

'  In  Le  Roy  v,  Crowningshield,  2  Mas.  court,  according  to  the  law  stated  to  be 

(U.S.)  151.  received  there,  but  no  extinction  of  the 

*  In  Dnplex  v.  De  Roven,  2  Vem.  540,  right ;  and  there  is  no  law  or  authority 

iitobefonnd  the  first  authority  that  stat-  that  where  there  is  an  extinction  of  the 

Btes  of  limitation  go  ad  litis  ordinatvmem  remedy  only  in  the  foreign  court,  that  shall 

lad  not  ad  litit  deeisionem.     In  that  case,  operate,  by  comity,  as  an  extinction  of  the 

»  Ml  in  equity  for  discovery  of  assets  and  remedy  here  also.    If  it  goes  to  the  extinc- 

■»«rfiction  of  the  plaintiff's  debt,  which  tion  of  the  right  itself,  the  case  may  be 

**>*  judgment  obtained  in  France,  was  different."     Campbell  v.  Stein,  8  Dowl's 

'j^^'ght    The  defendant  set  up  the  Eng-  Par.  116.     The  uniform  administration  of 

■>«  BtitQte  of  Umitations  in  bar  of  the  the  law  has  been  that  the  lex  loci  con* 

^^^%  which  was  allowed  by  the  Lord  traetus  expounds  the  obligations  of  con- 

*0^,  tnd  this  decree  was  confirmed  on  tracts,  and  a  statute  of  limitations  pre- 

*  i^eiring.     The  question  was  made  at  scribing  a  time  after  which  a  plaintiff  shall 

•■•••ndLoRD  Ellenborouoh  said  :  **It  not  recover,  unless  he  can  bring  himself 

a  aid  that  parties  who  have  contracted  within  its  exceptions,  appertains  ad  tenipus 

*^*|>*(1  return  to  this  country  with  the  et  modum  actumia  inslitudendtB^  and  not 

■■^  rights  which  they  had  in  the  country  ad  valorem  contractus.   Townsend  v.  Jame- 

**"«  they  so  contracted  ;  and,  generally  son,  9  How.  (U.  S.)  407  ;  United  States  v, 

V«kinft  that  is  80^  —  that  is,  if  the  rights  Donelly,  8  Pet  (U.  S.)  361.  In  Dash  v,  Tup- 
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rule  that,  as  the  statute  operates  merely  upon  the  remedy,  the  law  of 
the/orum^  and  not  the  law  of  the  situs  of  the  contract,  controls.*    Bat, 

per,  1  Cai.  (N.  Y.)  402,  in  an  action  upon  v.  Ames,  18  Minn.  537.  In  Miller  v.  Bren- 
a  note,  the  statute  of  limitations  of  New  haur,  7  Hun  (N.  Y.),  330,  in  an  action 
York  was  pleaded,  and  the  plaintiff  replied  upon  a  foreign  judgment,  it  was  held  that 
that  the  note  was  made  in  Connecticut,  the  statute  of  the  State  in  which  the  judg- 
where  the  statute  was  seventeen  years,  ment  was  rendered  could  not  he  set  up  to 
whereas  in  New  York  it  was  only  six  defeat  the  action  in  New  York,  as  the  stat- 
years.  The  court  held  this  replication  ute  is  local  Huhbell  v.  Cowdrey,  6  Johns, 
bad  on  demurrer.  In  Scotland  it  has  been  (N.  Y.)132;  Bissell  v.  Hall,  11  id.  168;  Rug- 
held  that,  as  to  process  brought  there  to  gles  v.  Keeler,  3id.  264;  Carpenter  v.  Wells, 
recover  an  English  debt,  the  statute  of  pre-  21  Barb.  (N.  Y.)  593  ;  Power  v.  Hathaway, 
scription  in  England  cannot  be  pleaded,  43  id.  214;  Toulandau  v,  Lachmeyer,  7 
but  that  it  may  be  pleaded  to  infer  a  pre-  How.  Pr.  (N.  Y.)  145.  In  Loveland  v. 
sumption  of  payment;  and  the  plaintiff  Davidson,  3  Penn.  L.  J.  377,  an  action 
will  be  peripitted  by  positive  evidence  to  was  brought  in  Pennsylvania  upon  a  judg- 
overcome  this  presumption  by  contrary  ment  obtained  before  a  justice  of  the  peace 
presumptions,  or  to  show  from  the  circum-  in  New  York,  which  was  barred  by  the 
stances  of  the  case  that  payment  cannot  statute  of  limitations  of  that  State.  Held, 
be  presumed.  Kame's  Principles  of  Equity,  that  it  was  not  a  bar  to  an  action  thereon 
c.  8,  p.  369.  But  this  doctrine  does  not  in  Pennsylvania.  Murray  v.  Fisher,  5  Lans. 
prevail  in  this  country.     Wayne,  J.,  in  (N.  Y.)  98. 

Townsend  v.  Jameson,  9  How.  (U.  S.)  407,  i  McCluny  v.  Silliman,  3  Pet  (U.  S.) 

in  a  very  able  and  exhaustive  opinion,  270 ;  Townsend  v.  Jennison,  9  How.  (U.  S.) 

says:  "Most  of  the  civilians,  however,  did  407  ;  Thibodeau  v,  Levasser,  36  Me.  362  ; 

not  lose  sight  of  the  difference  between  Le  Roy  v.  Crowningshield,  2  Mas.  (U.  S.) 

these  prescriptions,  and  if  their  reasons  for  151;  Jones  v.  Hays,   4  McLean  (U.S.), 

doing  so  had  been  taken  as  a  guide,  instead  521 ;  McElraoyle  v.  Cohen,  13  Pet.  (U.  S.) 

of  some  expressions  used  by  them  as  to  312  ;  NicoUs  v.  Rodgers,  2  Paine  (U.  S.), 

what  may  be  presumed  as  to  the  extinction  437  ;  Egberts  v.  Dibble,  3  McLean  (U.  S.), 

or  payment  of  a  claim,  while  the  plea  in  86  ;    Miller  v.    Brenham,   68   N.  Y.    83  ; 

bar  is  pending,  we  do  not  think  that  any  Mayer  v.  Freedman,  7  Hun  (N.  Y.),  218. 

doubt  would  have  been  expressed  concern-  In  Loveland  v.  Davidson,  3  Penn.  L.  J. 

ing  the  correctness  of  their  other  conclu-  Rep.  377,  in  an  action  on  a  judgment  ob- 

sion,   that  statutes  of  limitations  in  suits  tained  before  a  justice  in  New  York,  the 

upon  contracts  only  relate  to  the  remedy,  defendant  set  up  the  New  York  statute  of 

But  that  was  not  done  ;  and  from  some  ex-  limitations  in  defence.    The  court  held  that 

pressions  of  Pothier  and  Lord  Kames,  it  the  plea  was  bad,  and  that  the  lex/itri,  and 

was  said,  *  If  the  statute  of  limitations  does  not  the  lex  contracfus^  goveraed.    And  even 

create,  propria  vigorc^  a  presumption  of  the  in  those  States  where  by  statute  the  statute 

extinction  or  pajTuent  of  the  debt,  which  of  another  State  may  be  set  up  to  bar  the 

all  nations  ought  to  regard,  it  is  not  easy  action,  the  right  to  rely  on  tlio  defence 

to  sec  why  the  presumption  of  such  pay-  must  l>e  affirmatively  shown  by  the  answer, 

ment,  thus  arising  from  the  lex  loci  con-  Gillett  v.  Hall,  32  Iowa,  226.     Tliis  ques- 

tracfus,  should  not  be  as  conclusive  to  every  tion  was  raised  in  Miller  v.  Brenham,  7  Hun 

other  place  as  in  the  place  of  the  contract.'  (N.  Y. ),  330.     In  this  case  an  action  was 

.  .  .  But  neither  Pothier  nor  Lord  Kames  brought  against  the  defendant  upon  a  judg- 

meant  to  be  understood  that  the  theory  of  ment  obtained  against  him  in  Califoniia. 

statutes  of  limitations  purported  to  affonl  It  was  contended  that  the  action  was  too 

positive  presumptions  of  payment  and  ex-  late,  because  by  the  statute  of  California  an 

tinction  of  contracts,  according  to  the  laws  action  upon  any  judgment  of  the  courts  of 

of  the  place  where  they  arc  made,"  but  the   United  States,  or  of  any  State  and 

only  that  the  presumption  is  in  favor  of  Territory,  was  required  to  be  commenced 

the  party  pleading  the  statute.     Bigelow  within  five  years  from  its  rendition,  where- 
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if  the  statute  extinguishes  the  right  itself,  it  may  be  set  up  as  a  bar  to 
an  action  thereon  wherever  brought.^  This  rule  is  forcibly-  illustrated 
in  another  way,  and  that  is,  that  where  by  the  laws  of  the  forum  a 
shorter  period  for  the  limitation  of  a  claim  is  fixed  than  by  the  law  of 
the  9itu$  of  the  contract,  the  statute  of  the  forum  will  bar  the  claim  if 
the  party  setting  it  up  brings  himself  within  it,  although  the  statute 
of  the  place  of  contract  has  not  run.  Thus,  in  Massachusetts,  a  wit- 
nessed note  is  not  barred  until  the  lapse  of  twenty  years ;  but  in  New 
York  no  distinction  is  made  between  a  witnessed  note  and  any  other ; 
and  in  an  action  in  the  latter  State  upon  a  witnessed  note  made  in  Mas- 
sachusetts and  payable  there,  it  was  held  that  the  statute  of  New  York 
run  upon  it  in  six  years.' 

There  is  a  distinction  as  suggested  by  Story,  J.,  in  his  Conflict  of 
Laws,  and  as  suggested  in  reference  to  the  preceding  rule,  in  cases  where 
the  right  as  well  as  the  remedy  of  the  claimant  is  barred  by  the  law 
existing  at  the  place  of  contract.*    This,  however,  is  not  perhaps  a  fre- 


as  nearly  eight  years  had  elapsed  since  the 
jadgment  in  action  was  obtained.  Under 
this  statute,  if  the  action  was  not  brought 
within  five  years,  the  judgment  was  neither 
discharged  nor  extinguished,  but  the  party 
was  simply  deprived  of  his  remedy.  The 
eourt,  in  denying  this  defence,  said:  "The 
statute  did  not  affect  the  remedy  in  any 
other  respect,  and  consequently  it  cannot 
be  allowed  to  control  the  proceedings  in  this 
State,  brought  for  the  collection  of  the  judg- 
ment. The  effect  of  statutes  relating  alone 
to  the  remedy  is  necessarily  local,  and  this 
is  a  provision  of  that  description.  In  this 
State  an  action  upon  the  judgment  could 
only  be  barred  by  showing  that  the  defend- 
ant had  resided  here  for  the  length  of  time 
required  for  that  purpose  by  the  terms  of 
our  statute."  Hendricks  v.  Comstock,  12 
Ind.  238 ;  Watson  v,  Brewster,  1  Penn. 
SL  381  ;  Paine  v.  Drew,  44  N.  H.  306  ; 
Hubbell  V.  Cowdrey,  6  Johns.  (N.  Y.) 
132;  Bissell  v.  Hall,  11  id.  1G8  ;  Bug- 
gies V,  Ke«'ler,  8  id.  264 ;  Carpenter  v. 
WeUs,  21  Barb.  (N.  Y.)  293;  Power  v. 
Hathaway,  43  id.  214;  Toulandaur.  Lach- 
meyer,  87  How.  Pr.  (N.  Y.)  145.  In 
Putnam  r.  Dike,  13  Gray  (Mass.).  535,  the 
court  held  that,  although  the  debt  arose 
forty  years  before  action  was  brought  there- 
on, it  was  not  barred  without  proof  that 
the  defendant  has  ever  been  in  the  State ; 
and  in  Lawrence  v.  Bassett,  5  Allen  (Mass.), 
140,  it  was  held  that  a  note  is  not  barred 
by  the  statute  although  overdue  for  more 


than  six  years,  although  the  maker  was 
once  a  resident  of  the  State,  but  has  lived 
out  of  it  ever  since  the  action  accrued. 
Walworth  v.  Routh,  14  La.  An.  205; 
Garraway  r.  Hopkins,  1  Head  (Tenn.),  583 ; 
Putnam  v.  Dike,  13  Gray  (Mass.),  535; 
Bulger  V,  Roche,  11  Pick.  (Mass.)  36; 
Flowers  v.  Foreman,  23  How.  (U.  S.)  132 ; 
Carson  v.  Hunter,  46  Mo.  467. 

1  Gans  t?.  Frank,  36  Barb.  (N.Y.)  320; 
Perkins  v.  Guy,  55  Miss.  153.  The  rule 
may  be  said  to  lead  to  these  results  :  the 
statute  of  the  country  in  which  suit  is 
brought  may  be  pleaded  to  bar  a  recovery 
on  a  contract  made  out  of  its  jurisdiction, 
but  the  statute  of  the  State  where  the  eon- 
tract  was  made  cannot  be  pleaded.  But 
when  the  statute  of  the  place  where  the 
contract  was  made  operates  to  extinguish 
the  contract  or  debt  itself,  and  the  contract 
is  sued  upon  in  another  State,  the  statute 
of  the  lex  loci  contracf.uSf  and  not  of  the 
lex  fori,  controls.  McMerty  r.  Morrison, 
62  Mo.  140;  Mc Arthur  r.  Goddin,  12  Bush 
(Ky.),  274  ;  Jones  v.  Jones,  18  Ala.  248  ; 
Cobb  V,  Thompson,  1  A.  K.  Mar.  (Ky.) 
507 ;  Harper  v.  Hampton,  1  H.  &  J. 
(Md.)  622;  Fletcher  v.  Spaulding,  9 
Minn.  64. 

3  Nicolls  V.  Rodgers,  2  Paine  (U.  S.), 

437. 

'  Carpenter  v.  Mintum,  6  Lans.  (N.  Y.) 
56;  Gans  v.  Frank,  36  Barb.  (N.  Y.)  320; 
Perkins  v.  Guy,  55  Miss.  155.  In  Mc- 
Merty V.  Morrison,  62  Mo.  140,  the  court 


20  STATUTES  OF  LIMITATION.  [CHAP.  I. 

quent  case  in  regard  to  personal  actions.    In  all  cases  touching  realty 
the  lex  rei  sitm  prevails.^ 

Story,  J.,  in  a  case  previously  cited,^  stated  the  inclination  of  his 
mind  to  be,  that,  where  the  statute  of  the  loci  contractus  barred  all 
remedy  upon  the  claim,  ''  there  is  a  virtual  extinction  of  the  right  in 
that  place,  which  ought  to  be  recognized  in  every  other  tribunal  as  of 
equal  validity ; "  although  the  decision  in  the  case  was  adverse  to  this 
view.  At  a  later  period  he  wrote  his  work  on  The  Conflict  of  Laws, 
and  from  what  he  there  says,  it  is  evident  that  he  changed  his  views  in 
this  respect.  He  says :  "  It  may  be  stated  that,  as  the  law  of  prescrip- 
tion of  a  particular  country,  even  in  case  of  a  contract  made  in  such  coun- 
try', forms  no  part  of  the  contract  itself,  but  merely  acts  upon  it  ex  post 
facto^  in  case  of  a  suit,  it  cannot  properly  be  deemed  a  right  stipulated 
for  or  included  in  the  contract.'**  Shaw,  C.  J.,  in  a  Massachusetts 
case,^  treated  the  rule  as  well  settled  as  stated  in  the  text,  but  intimated 
that,  if  it  was  an  open  question,  it  might  be  attended  with  some  diffi- 
culty. In  a  later  case,  it  was  held  that  an  action  for  breach  of  promise 
of  marriage  brought  by  a  foreigner  within  six  j'ears  after  coming  to  this 
country  was  not  barred,  although  the  promise  was  made  more  than 
twenty  ^ears  previously-  in  her  native  country.*  In  some  of  the  States 
provision  is  made  by  statute  that,  in  certain  cases,  and  subject  to  cer- 
tain conditions,  the  statute  of  another  State,  where  the  defendant  has 
resided  for  the  requisite  period  to  bar  the  claim,  may  be  interposed  as 
a  bar  in  the  State  where  action  is  brought.  This  is  the  case  in  Massa- 
chusetts, Nebraska,  Nevada,  Kansas,  Oregon,  Iowa,  Texas,  Florida, 
and  Ohio^    And  in  Wisconsin  it  is  held  that  when  both  parties  reside 

say:    **The  statute  of  limitations  of  the  *  Bulpor  v.  Roche,  11  Mass.  86. 

country  in  which  suit  is  brought  may  be  *  Goetz   v.    Voelinger,    99  Mass.    504. 

pleaded  to  bar  a  recovery  on  a  contract  But  now  the  rule  is  otherwise  by  statute 

made  out  of  its  i>olitical  jurisdiction,  but  of  1880,  c.  98,  and  Stat   1882,  p.  1115. 

the  statute  of  the  place  where  the  contract  In   Atwater  v.  Townsend,  4  Conn.  47,  it 

was  made  cannot  be  pleaded.     But  when  was  held  that  neither  the  statute  of  limi- 

the  statute  of  limitations  where  the  con-  tations  nor  a  discharge  under  the  insol- 

tract  was  made  operates  to  destroy  or  ex-  vent   laws  of  the  lex  loci  coiitrdctvs  can 

tinguish  the  right  or  debt  itself,  and  the  be  set  up  to  bar  a  remedy.     See  Smith 

contract  is  sued  in  another  State,  the  lex  v.  Spinola,  2  Johns.  (N.  Y.)  196;  Sicard 

locicfnUractm,  and  not  the  Icxfori^  governs,  r.  Whale,  11  id.  194;  Whitmore  v.  Adams, 

Fears  v.   Sykes,  85  Miss.   633.     When  a  2  Cow.  (N.  Y.)  626;  Shervell  v.  Hopkins, 

right  of  action  has  expired  by  limitation  of  1  id.  103;   Beck  with  v.  Angell,  6  Conn, 

the   statute   of  another    State  by   which  822;   Woodbridge  v.  Wright,   3  id.   523; 

alone  the  right  is  created,  no  action  can  Smith  v.  Healy,  4  id.  49.     The  last  two 

be  maintained  thereon  in  another  State,  cases  relate  to  a  dischai^e  under  insolvent 

Halsey  v.    McLean,    12    Allen    (Mass.),  laws. 
439.  *  Nebraska  Gen.   Stat   c.  55,  tit  11; 

1  Pitt  V.  Lord  Dacre,  L.  R.  3  Ch.  D.  Nevada  Com  p.  Laws,  c.  50,  §  33;  Indiana 
295;  Story  on  Conflict  of  Laws,  581.  Rev.  Stat  1872;   Kansas  G^en.  Laws,  c. 

2  Le  Roy  v.  Crowningshield,  2  Mas.  26,  tit.  2,  §  28;  Oregon  Gen.  I^ws,  c.  1, 
(U.  S.  C.  C.)  151.  tit  11,  §  26;  Iowa  Code,  tit  19,  c.  99, 

s  Story  on  Conflict  of  Laws,  583.  §  1665;  Massachusetts  Stat  1882,  p.  1115; 
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therein  until  a  debt  is  barred  or  a  title  made,  the  right  is  extinguished 
80  tiiat  it  would  be  a  defence  in  another  State. ^  Under  these  saving 
statutes,  where  a  right  is  completely  barred  under  the  statutes  of 
another  State  or  country,  it  forms  a  valid  defence  in  the  State  in  the 
statute  of  which  such  saving  clause  exists.^  But,  in  order  to  avail 
hunself  of  that  defence,  it  must  be  affirmatively  stated  in  the  plea  or 
answer,  and  must  be  fully  established  by  the  defendant  by  proof,  (  ^ 

showing  that  the  statute  of  the  State  relied  on  has  fully  run  upon  the 
daim,  and  that  the  conditions  required  to  make  such  statute  a  bar 
existed.  Independent  of  any  such  statutory  provision,  the  rule  is 
well  settled,  that  when  the  citizen  of  one  State  seeks  a  remedy  upon  a 
contract  or  claim  in  the  forum  of  another  State,  he  thereby  impliedly 
submits  to  all  the  laws  of  such  State  relating  to  the  remedy,  and  has 
no  cause  of  complaint  if  those  laws  deprive  him  of  advantages  that  he 
might  have  had  under  the  laws  of  his  own  State.*    It  is  a  rule  of  law, 

Texas,  Harr.  Dig.,  Laws  of  Texas,  2389;  right  rather  than  to  the  remedy.    Fears 

Florida,  Thomp.  Dig.  c  2 ;  Ohio,  Statute  v,  Sykes,  35  Miss.  633;  but  except  where 

of  Ohio,  1841,  §  4.     See  Appendix.  the  statute  extinguishes  the  right  of  action, 

*  Brown  v.  Parker,  28  Wis.  21 ;  Knox  in  the  absence  of  any  such  stawUtory  pro- 
V.  Cleaveland,  13  id.  245.  vision  in  the  State  where  action  is  brought, 

*  SUte  V.  Ladd,  1  Biss.  (U.  S.  C.  C.)  only  the  statute  of  such  State  can  bar  the 
€9 ;  Harris  v.  Harris,  38  Ind.  402 ;  Van  remedy.  Urton  v.  Hunter,  2  W.  Va.  83; 
Dom  V.  Bodley,  id.  402;  Hoggett  v,  Emer-  Decouch  v.  Lavetier,  3  Johns.  Ch.  (^.  Y.) 
•on,  8  Kan.  262.  In  Nebi-aska,  when  a  190;  Gassaway  v.  Hopkins,  1  Head  (Tenn.), 
cause  of  action  is  fully  barred  by  the  law  383  ;  Crawford  v.  Childress,  1  Ala.  482; 
of  another  State  where  the  defendant  had  King  v.  Lane,  7  Mo.  241 ;  Egberts  r.  Dib- 
previooBly  resided,  it  abo  is  a  bar  there,  ble,  3  McLean  (U.  S.),  86  ;  Cartier  v. 
In  Nevada,  where  a  cause  of  action  arose  Paige,  8  Vt  150  ;  Jones  v.  Hayes,  4  Mc- 
in  another  State  or  country,  and  by  the  Lean  (U.  S.),  521 ;  Estes  v.  Kyle,  Meigs 
law  thereof  an  action  cannot  be  maintained  (Tenn.),  34;  State  v.  Swope,  7  Ind.  91,* 
upon  it  there,  no  action  can  be  maintained  Pegram  v.  Williams,  4  Bich.  (S.  C.)  219; 
thereon  in  Nevada.  A  similar  provision  Thibodeau  v.  Levasseur,  36  Me.  362;  Bis- 
exists  in  the  statute  of  Kansas.  In  Ohio  sell  v.  Hall,  11  Johns.  (N.  Y.)  168;  Wood- 
and  Oregon,  when  the  cause  of  action  arose  bridge  v.  Austin,  2  Tyler  (VtX  364; 
out  of  the  State,  and  between  non-resi-  Wilkinson  v.  Holloway,  7  Leigh  (Va.), 
dents,  and  by  the  laws  of  the  State  or  277  ;  Thompson  v.  Tioga,  &c.  R.  R.  Co., 
country  where  the  cause  of  action  arose  36  Barb.  (N.  Y.)  79;  Paine  v.  Drew,  44 
an  action  cannot  be  maintained  thereon,  N.  H.  306;  Crocker  v.  Avery,  8  R.  I.  178; 
no  action  can  be  maintained  thereon  in  Cobb  V.Thompson,  1  A.  K.  Mar.  (Ky.)507; 
tho(»  States.  In  Iowa,  when  a  claim  is  Flower  v.  Foreman,  23  How.  (U.  S.)  132; 
barred  by  the  laws  of  any  State  or  country  Harper  v,  Hammond,  1  H.  &  J.  (Md.)  622; 
where  the  defendant  has  previously  resided,  Richards  v.  Bickley,  13  S.  &  R.  (Peun.) 
it  is  also  barred  there.  In  Texas,  the  pro-  895;  Ruggles  v.  Keeler,  3  Johns.  (N.  Y.) 
vision  is  similar  to  that  in  Oregon.  In  263;  Bruce  v.  Luck,  4  Qrevne  (Iowa),  143; 
Florida,  an  inhabitant  or  resident  of  that  Hawkins  v.  Barney,  5  Pet  (U.  S.)  457; 
State  may  set  up  the  statute  of  the  State  Jones  v.  Hook,  2  Rand.  (Va.)  403 ;  Pear- 
wbere  the  contract  was  made,  in  bar.  sail  v.  D wight,  2  Mass.  84;  Ward  v.  Hal- 

*  Blackburn  v.  Merton,  18  Ark.  884.  lam,  1  Yeates  (Penn.),  329;  Toulandau  v. 
The  statnte  of  a  State  acting  npon  the  Lachmeyer,  37  How.  Pr.  (N.  Y.)  145  ; 
titl^  to  personal  property  may  be  set  up  in  Levy  v.  Boas,  2  Bailey  (S.  C),  217; 
a  foreign  jurisdiction,  as  it  lelates  to  the  Hiuton  v.  Townes,  1  Hill  (S.  C.)i  439  ; 
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too  universally  conceded  to  need  supporting  authorities,  that  contracts 
are  to  be  construed  according  to  the  lex  loci  contractus,  but  that  they 
are  to  be  enforced  according  to  the  lex  fori.  This  distinction  is  by  no 
means  peculiar  to  the  common  law,  but  is  found  in  other  municipal 
codes  which  adopt  the  civil  law  as  their  basis.  ^  ''Prsescriptia  et  exe- 
cutio,"  says  Huberus,  *'  non  pertinent  ad  valorem  contractus  sed  ad 
tempus  et  modum  actionis  instituendse,  ad  eo  que  recepta  est  optima 
ratione,  ut  m  ordinandis  judiciis,  loci  cousuetudo  ubi  agitur,  etsi  de 
negotio  alibi  celebrato  spectetur."*  We  have  already  seen  that  so 
much  of  the  Uw  of  a  foreign  country  as  affects  the  remedy  onl}^  all 
that  relates  ad  litis  ordinationem,  is  taken  from  the  lex  fori  of  that  coun- 
try where  the  action  is  brought.  The  time  of  limitation  of  actions 
therefore  is  governed  by  the  law  of  the  country  where  the  action  is 
brought,  and  not  by  the  lex  loci  contractus.  But  where  the  law  of 
prescription  or  limitation  of  a  particular  country  not  onlj^  extinguishes 
the  right  of  action,  but  the  claim  or  title,  or  cause  of  action  itself,  ipso 
facto^  and  declares  it  a  nuUitj*  after  the  lapse  of  the  prescribed  period^ 
such  law  of  prescription  or  limitation  ma^*  be  set  up  in  an}'  other  coun- 
try to  which  the  parties  may  remove  as  an  absolute  bar  by  way  of 
extinguishment,  provided  the  parties  have  been  resident  within  the 
foreign  jurisdiction  during  the  whole  period  of  limitation,  so  that  the 
law  has  actually  operated  upon  the  case  as  an  extinguishment  of 
the  claim,  and  not  merely  as  a  limitation  of  the  remedy.  By  the 
French  law,  all  rights  of  action  relative  to  letters  of  exchange  and 
bills  to  order,  subscribed  by  merchants,  tradesmen,  or  bankers,  or  for 
matters  of  commerce,  expire  in  five  3'ears,  reckoning  from  the  day  of 
protest  or  from  the  last  suing  out  of  any  judicial  process,  if  there  has 
been  no  judgment,  or  if  the  debt  has  not  been  acknowledged  by  any 
separate  act.  But  the  alleged  debtors  are  held,  if  required,  to  affirm 
on  oath  that  they  are  no  longer  indebted,  and  their  widows,  heii*s, 
&c.,  that  they  bona  fide  believe  there  is  no  longer  anything  due.  The 
French  law  of  limitation,  therefore,  does  not  extinguish  or  annul  the 
contract,  but  operates  upon  the  remedy  only.     If,  therefore,  a  party 


Graves  v.  Graves,  2  Bibb  (Ky.),  207.  In 
Louisiana,  the  statute  of  another  State  may 
be  set  up  to  defeat  an  action  upon  two 
conditions  :  Ist,  when  the  debt  accnied 
between  parties,  both  of  whom  resided 
out  of  the  State,  and  where  the  debt  was 
to  be  paid  out  of  the  State;  and,  2d,  where 
the  defendant  removes  tx)  the  State  after 
the  statute  bar  has  become  complete. 
Walworth  v.  Routh,  14  La,  An.  205.  Sus- 
taining the  doctrine  of  the  text,  see  Jones 
V.  Jones,  18  Ala,  248  ;  Medbury  v.  Hop- 
kins, 3  Conn.  472  ;  Hendricks  v.  Corn- 
stock,  12  Ind.  238;  Fletcher  v.  S|>aulding, 


9  Minn.  64.  And  in  those  States  where 
the  statute  lets  in  the  statute  of  another 
State  to  bar  the  remedy,  it  is  necessary 
that  the  statute  bar  of  such  State  should 
be  complete.  Hays  v.  Gage,  2  Tex.  505; 
Smith  V,  Crosby,  id.  414.  And  time 
that  has  partly  run  in  one  State  cannot  be 
tacked  to  the  time  that  has  run  in  the 
Stat«  where  the  action  is  brought  to  com- 
plete the  bar.    Perry  r.  Lewis,  6  Fla.  665. 

*  Traite  de  Assurance,  c.  4. 

2  Prselec.  de  Conflicti  Legum,  vol.  ii 
Lib.  1. 
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who  has  contracted  in  France  removes  to  this  country,  and  is  sued  here 
upon  the  contract,  the  action  will  be  governed  by  the  law  of  the  State 
in  which  the  action  is  brought,  and  not  by  the  French  law  of  limitation 
of  actions.* 

Sec.  9.  Distixiction  where  a  Statute  gives  and  limits  the  Remedy. 
— There  is  an  important  distinction  to  be  observed  in  the  application  of 
this  rule.  When  the  statute  of  a  particulai*  State  or  country  gives  a 
remedy  which  did  not  exist  at  common  lawj  and  at  the  same  time  limits 
the  period^ within  which  action  TEerefor  shall  be  brought,  the  period  of 
limitation  thus  named  controls  in  whatever  jurisdiction  action  ma}^  be  I 
brought.'*  A  contrary  rule  would  result  in  upholding  a  right  of  action* 
where  none  existed  by  virtue  of  the  common  law,  simply  because  the 
statutes  of  a  foreign  Jurisdiction  gave  a  remedy,  although  in  fact,  under 
such  statute,  the  remedy  was  lost.  Thus,  in  the  case  first  cited  in  the 
preceding  note,  an  action  was  brought  in  the  United  States  Coui-t  for 
the  Elastem  District  of  Michigan  by  an  administrator  for  the  death  of 
his  testator  b^'  the  explosion  of  a  steamlioat  boiler.  The  explosion 
took  place  in  the  Province  of  Ontario ;  and,  under  a  statute  e;^isting 
there,  a  remedy  was  given  to  an  administrator  or  executor  of  a  person 
whose  death  was  caused  by  the  negligence  of  another,  if  there  would 
have  been  a  liability  therefor  at  the  common  law  if  death  had  not 
ensued.  But  this  right  of  action  existed  only  subject  to  the  provision 
that  "every  such  action  shall  be, commenced  within  twelve  months 
after  the  death  of  such  deceased  person."  The  action  was  not  brought 
within  twelve  months  after  the  testator's  decease ;  and  the  court  held 
that  while  an  action  under  such  a  statute  could  be  maintained  in 
another  State  or  countrj','  yet  It  could  only  be  maintained  subject  to  all 
the  limitations  and  conditions  imposed  by  the  statute,  and  that  the 
plaintitf  must  show  that  he  has  complied  with  all  such  conditions  and 
limitations  in  every  particular,  or  his  action  will  fail.  In  creating  the 
right,  the  legislature  has  the  power  to  impose  upon  it  any  restrictions 
it  sees  fit,  and  the  conditions  so  imposed  qualify  the  right,  and  are 
an  integral  part  thereof;  they  are  conditions  precedent,  so  to  speak, 
that  must  be  fully  complied  with,  or  the  right  does  not  exist.  Such 
rights  being  in  derogation  of  the  common  law,  all  restrictive  language 
is  construed  against  it.*  It  seems,  also,  that  where  such  a  right 
is  given  b}*  statute,  and  a  limitation  is  therein  imposed  as  to  the  time 
within  which  the  action  shall  be  brought,  and  subsequent  to  the  time 


1  Huber  v.  Stciner,  2  Sc.  826;  British 
Linen  Co.  v.  Drnmmond,  10  B.  &  C.  903; 
Le  Roux  V.  Brown,  12  C.  B.  801 ;  Ruck- 
maboye  v.  Mottichund,  8  Moo.  P.  C.  4. 

«  Boyd  V,  Clark,  U.  S.  C.  C.  (Mich.) 
October  Term,  1881,  reported  24  Alb.  L.  J. 
50S ;  Eastwood  v.  Kennedy,  44  Md.  563 ; 
Baker  «.  Stonebroker,  86  Mo.  349  ;  Huber 


V.  Steiner,  2  Bing.  N.  C.  202  ;  Halsey  v. 
McLean,  12  Allen  (Mass.),  439. 

•  See  to  that  effect  Eastwood  v.  Ken- 
nedy, 44  Md.  563 ;  Hubert.  Steiner,  2  Bing. 
N.  C.  202  ;  Baker  r.  Stonebroker,  36  Mo. 
349;  Dennickv.  Railroad  Co.,  103  U.S.  11. 

*  Pittsburgh,  C,  &  St  Louis  R.  R.  Co. 
V.  Hlne,  25  Ohio  St.  629. 
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when  a  right  accraed  thereunder  the  right  is  enlarged  or  restricted,  and 
the  limitation  clause  is  repealed,  that  the  right  can  only  be  enforced 
under  the  statute  as  it  stood  when  it  accrued,  and  subject  to  all  its 
conditions  and  limitations.^ 

Sec.  10.  Rule  when  Title  to  Personal  Property  is  acquired  by 
Posaesaion  under  the  Statute  of  a  State. — When  pereonal  property  is 
held  adversely  in  one  State  for  a  sufficient  length  of  time  to  acquire  a 
title  thereto,  under  a  statute  existing  relative  thereto,  there  can  be  no 
reason  why  the  title  so  acquired  should  not  be  recognized  in  every 
State,  although  the  statute  of  such  other  State  requires  a  longer  pos- 
session, or,  in  fact,  although  no  title  by  possession  can  ever  be  acquired 
to  personal  property  in  such  other  State ;  and  such  seems  to  be  the 
rule.^  In  such  a  case,  lapse  of  time  not  onlj-  bars  the  remedy-,  but 
also  extiuguishes  the  right  to  the  property  in  question ;  and  in  such 
cases,  as  we  have  already  seen,  the  coui*ts  recognize  the  statute  of 
the  foreign  jurisdiction  as  controlling  the  rights  of  the  parties.*  In  a 
case  in  the  United  States  court  ^  this  question  was  ably  considered,  and 
the  doctrine  stated  in  the  text  is  vindicated  upon  the  ground  that  there 
is  an  essential  distinction  between  a  statute  giving  title  by  possession 
and  one  simply  limiting  the  remedy.  In  the  one  case  the  right  is  extin- 
guished, while  in  the  other  the  right  still  exists,  but  the  remedy  therefor 
is  taken  away.  In  a  case  previously  cited  ^  in  the  same  court  this  ques- 
tion was  directly  raised  in  a  case  where  the  possession  of  a  slave  was 
sought  to  be  obtained  in  an  action  of  detinue,  and  it  was  held  that,  as 
the  laws  of  Virginia  provided  that  five  3'ears'  bona  fide  possession  of  a 
slave  shall  constitute  a  good  title  thereto,  and  as  the  vendee's  vendor 
had  acquired  such  title  under  that  statute,  he  might  set  up  such  title 
in  the  courts  of  Tennessee  as  a  defence  to  an  action  there  brought  to 
recover  such  slave. • 

Sec.  11.  Constitutionality  of  Limitation  Acts. — Before  proceeding 
to  discuss  the  numerous  questions  arising  under  these  statutes,  it  is 
advisable  to  ascertain  how  far,  under  the  clause  of  the  Constitution  pro- 
viding that  no  State  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts, the  legislature  of  the  several  States  ma}'  go  in  imposing  or 
varying  limitations  affecting  contracts  then  existing. 

*  Pittsburgh,  C,  &  St.  Louis  R.  R.  Co.  •  Perkins  v.  Guy,  ante;  Gans  v.  Frank, 

«.  Hine,  25  Ohio  St.  629.  ante;  Lincoln  r.  BatteUe,  6  Wend.  (N.  Y.) 

«  Shelby  r.  Guy,  11  Wheat.  (U.  S.)861 ;  475  ;  Beckford  r.  Wade,  17  Ves.  87  ;  De 

Braron  r.  Bracon,  5  Ala.   508 ;  Goodman  La  Vega  v.  Vianna,  1  B.  &  Ad.  284  ;  Don 

V.  Monks,  8  Port.  (Ala.)  84,  130;  Fears  v.  Lipmann,  1  CI.  &  F.  1  ;  British,  &c.  Co. 

V.   Sykes,    35   Miss.    633  ;   Blackburn   v.  v,  Drummond,  10  B.  &  C.  903. 
Morton,  18  Ark.  384  ;  Cargill  v.  Harrison,  *  Townsend  v.  Jameson,  9  How.   U.  S.) 

9  B.  Mon.  (Ky.)  518.     But  see  Jones  v.  407  ;  Brent  v.  Chapman,  5  Cranch  (U.  S.), 

Jones,  18  Ala.  248  ;  Newby  v.  Blackley,  858. 
8  H.  &   M.  (Va.)  57  ;  Townsand  v.  Jame-         *  Shelby  v.  Guy,  arUe, 
son,  9  How.  (U.  S.)  407.     See  also  Story         •  See  also  to  the  same  effect  Brent  v. 

on  Conflict  of  Laws,   §  682,    where  that  Chapman,  aiite:  Brown  v.  Brown,  anU; 

eminent  author  suggests  this  exception.  Newby  v.  Blackley,  ante. 
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It  may  be  said  that  the  obligation  of  a  contract  is  the  law  that  binds 
the  party  to  perform  his  undertaking,  and  consists  in  the  power  and 
efficacy  of  the  law  which  applies  to  and  enforces  performance,  or  the 
payment  of  an  equivalent  for  non-performance.  The  obligation  does 
not  inhere  and  subsist  in  the  contract  itself  praprio  vigore^  but  in  the 
law  applicable  to  the  contract ;  ^  therefore,  where  rights  are  acquired, 
and  have  vested  under  a  statute,  the}'  cannot  be  divested  by  a  repeal  or 
modification  thereof.'*    But  statutes  relating  merely  to  the  remedy  upon 

1  Ogden  r.  Saunders,  12  Wheat.  (U.  S. )  statute  of  limitations  applying  to  debts  ex- 
81 S  ;  Lapaley  v.  Brashear,  A  Litt.  (Ky.)  isting  at  the  time  of  its  passage  violated  the 
47  ;  Blair  v.  Williams,  id.  84  ;  Sohn  v.  provisions  of  the  constitution  of  that  State 
Watterson,  17  Wall.  (U.  S. )  596.  In  inhibiting  laws  impairing  the  obligations 
Harris  r.  Grey,  49  Ga.  585  ;  Davidson  v.  of  a  contract  was  raised  in  several  cases, 
Lawrence,  id.  385  ;  Eimbro  v.  Bank  of  and  the  court  held  that  it  did  not.  That 
Fulton,  id.  419  ;  George  v.  Gardner,  id.  these  statutes  simply  relate  to  the  rem- 
441,  it  was  held  that  a  limitation  act  edy,  and  do  not  aifect  the  obligations  of 
passed  March  16,  1869,  barring  after  the  contract,  see  Davidson  v.  Lawrence,  49 
Jan.  1,  1870,  actions  the  right  whereof  Ga.  335 ;  Harris  v.  Grey,  id.  585  ;  Kim- 
accrued  prior  to  June  1,  1869,  is  not  un-  bro  v.  Fulton  Bank,  id.  419 ;  Geoi*ge 
constitutional.  Bentwick  v.  Franklin,  88  v,  Gardner,  id.  441.  This  question 
Tex.  858.  In  De  Moss  v.  Newton«  31  Ind.  was  also  raised  in  the  United  States  Su- 
219,  the  court  say  :  "  Where  a  right  preme  Court,  and  was  similarly  decided, 
spriogs,  not  from  a  contract,  but  from  Sohn  v.  Watterson,  17  Wall.  (IJ.  S.)  596, 
Iqi^islative  enactment,  the  action  to  en-  the  court  observing  that  ordinarily  the 
force  a  claim  under  such  enactment  may  be  true  rule  for  applying  these  statutes  to 
limited  by  law  ;  and  the  legislature  is  the  rights  of  action  already  accrued  is  to  allow 
exclusive  judge  of  the  reasonableness  of  the  the  party  the  statutory  time  for  suing, 
time  allowed  within  which  the  action  may  computing  it  from  the  passage  of  the  act, 
he  brought,  and  neither  the  fact  that  the  and  to  consider  the  limitation  as  com- 
period  is  short  or  long  is  one  which  will  mencing  at  the  time  when  the  cause  of 
enable  the  court  to  declare  the  act  void  for  action  is  first  subjected  to  the  operation  of 
unreasonableness.     Adamson  v.  Davis,  47  the  statute. 

Mo.  268.     In  Kom  v.  Brown,  64  Penn.  *  Southanl  v.  Central  R.   R.  Co.,  26 

St.  55,  the  section  of  the  Pennsylvania  N.J.  L.  13;  Benson  v.  The  Mayor,  10  Barb, 

statute  barring  a  recovery  on  ground-rents,  (N.  Y.)  223;  Houston  v.  Boyle,  10  Ired. 

unless  brought  within  twenty-one  years,  (N.  C.)  496;  Oriental  Bank  v.  Freize,  18 

held  constitutional   although   retro-  Me.  109;  Coffin  v.  Rich,  45  id.  507;  Davis 


spective.  A  statute  that  provides  that  the  v.  G'Ferrall,  4  Greene  (Iowa),  168.  In 
statute  shall  not  run  against  the  plaintiff  Girdner  v.  Stephens,  1  Heisk.  (Tenn. )  280, 
if  he  resides  in  the  State,  but  shall  if  he  sec.  4  of  the  schedule  of  the  amended  con- 
resides  out  of  it,  is  held  not  to  violate  stitulion  of  1865,  and  sec.  4  of  the  sched- 
the  provisions  of  the  Federal  Constitution,  ule  of  the  new  constitution  of  1870,  and 
that  "  the  citizens  of  each  State  shall  be  the  act  of  May  30,  1865,  c.  10,  §  1,  so  far 
entitled  to  all  the  privileges  and  immu-  as  their  terms  and  effect  authorized  the 
nitiea  of  citizens  in  the  several  States."  bringing  of  an  action  to  recover  on  claims 
Chemung  County  Bank  v.  Lowery,  93  of  any  kind  which  by  existing  laws  were 
U.  S.  72.  And  the  same  has  been  held  as  already  barred,  was  held  unconstitutional, 
to  statutes  barring  judgments  obtained  in  because  interfering  with  vested  rights. 
other  States.  Meek  v.  Meek,  45  Iowa,  See  Adamson  v.  Davis,  47  Mo.  268,  also 
294.  That  the  statute  may  provide  differ-  272  and  273.  To  the  same  effect.  Thomp- 
ent  periods  of  limitations  as  to  non-resi-  son  v.  Read,  41  Iowa,  48;  Pitman  «• 
dents,  see  Hawse  v.  Bui^gmire,  4  Col.  818.  Bump,  5  Oregon,  17. 
In  Georgia,  the  question  as  to  whether  a 
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a  contract  are  not  vested  rights,  and  consequently  do  not  impair  the 
obligation  of  contracts,^  consequently  the  remedy  of  a  party  upon  an 
existing  contract  may  be  changed,  although  the  law  effecting  the  change 
affects  actions  then  pending.^  Statutes  of  limitation  relate  onlj'  to  the 
remedy,*  and  ma}'  be  altered  or  repealed  before  the  statutory  bar  has 
become  complete,  but  not  after,  so  as  to  defeat  the  effect  of  the  statute 
in  extinguishing  the  rights  of  action ;  ^  but  it  cannot  limit  existing 


^  Oriental  Bank  v.  Freize,  ante ;  Read 
V,  Fmnkfort  Bank,  23  Me.  318;  Evans  v. 
Montgomery,  4  W.  &  S.  (Penn.)  218; 
Hope  V.  Johnson,  2  Yerg.  (Tenn.)  125; 
Curry  v.  Sanders,  35  Ala.  280;  Oliver  Lee 
&  Co..'8  Bank,  21  N.  Y.  9;  Cutte  v.  Har- 
dee, 38  Ga.  350 ;  Hope  t;.  Johnson,  2 
Yerg.  (Tenn.)  123;  Cook  v.  Grey,  2  Houst. 
(Del.)  454;  Ralston  v,  Lothair,  18  Ind. 
303.  ''If,"  says  the  court  in  Terry  v, 
Anderson,  95  U.  S.  628,  "the  legislature 
may  prencribe  a  limitation  where  none  ex- 
isted before,  it  may  change  one  which  has 
already  been  established.  The  parties  to 
a  contract  have  no  more  a  vested  interest 
in  a  particular  limitation  than  they  have 
in  an  unrestricted  riglit  to  sue.  They 
have  no  more  a  vested  interest  in  the  time 
for  the  commencement  of  an  action  than 
they  have  in  the  form  of  the  action  to  be 
commenced."  The  legislature  may  bar 
actions  upon  judgments  of  other  States. 
Meek  v.  Meek,  45  Iowa,  294. 

Upon  the  general  proposition  and  hold- 
ing that  the  legislature  has  power  to 
change  the  period  of  limitations  as  to  all 
claims  not  already  barred,  allowing  a  rea- 
sonable time  for  bringing  actions  thereon, 
is  valid,  see  Hyman  v.  Bayne,  88  111. 
256;  Dyer  v.  Gill,  32  Ark.  410;  Pearsall 
V,  Kenan,  79  N.  C.  472;  People  v.  Wayne 
Co.  Judge,  37  Mich.  287  ;  Sampson  v. 
Sampson,  63  Me.  328 ;  Krone  v.  Krone, 
37  id.  308;  Johnson  v.  Railroad  Co.,  54 
N.  Y.  416.  And  even  though  no  provision 
therefor  is  made  in  the  new  law,  if  it  does 
not  expressly  take  away  such  right,  it  will 
be  construed  as  giving  a  reasonable  time 
after  its  passage  before  existing  claims  are 
bari-ed.  Dale  v.  Frisbie,  69  Ind.  520; 
Button  V.  Guy,  12  S.  C.  42.  That  legisla- 
ture may  give  a  statute  a  retroactive  effect, 
see  Ludwig  v.  Stewart,  32  Mich.  27 ;  Hor- 
bach  17.  Miller,  4  Neb.  31.  Whatever 
may  be  the  rule  as  to  contracts,  the  legis- 


lature has  uni*e8tricted  power  to  change 
the  period  of  limitations  as  to  actions  ob 
delicto,  Guilotell  v.  Mayors,  65  How.  Pr. 
(N.  Y.)  114.  And  the  same  is  also  true  as 
to  all  rights  created  by  statute.  De  Moss 
r.  Newton,  31  Ind.  219. 

^  Read  v.  Frankfort  Bank,  ante;  Woods 
V.  Buie,  6  Miss.  285  ;  Evans  v,  £font- 
gomery,  4  W.  &  S.  (Penn.)  218;  Ralston 
V.  Lothair,  ante;  Tucker  v.  Harris,  13  Ga. 
1.  But  it  cannot,  after  the  rights  of  a  party 
have  been  adjudicated,  interfere  with  the 
process  to  enfoi*ce  that  right  so  as  to  ma- 
terially lessen  the  efficiency  of  the  right 
of  the  judgment  creditor.  Oliver  v.  Mc- 
Clure,  28  Ark.  556.  The  remedy  provided 
for  the  enforcement  of  contracts  may  be 
changed  at  the  will  of  the  legislature,  pro* 
vided  the  obligation  of  the  contract  is  not 
thereby  weakened,  lessened,  or  impaired, 
Holland  v.  Dickerson,  41  Iowa,  367;  and 
this  is  so,  even  though  the  act  is  retro- 
8|iective.  LanetJ.  Nelson,  79  Penn.  St.  407; 
Baldwin  v.  Newark,  38  N.  J.  L.  334;  Til- 
ton  V.  Swift,  40  Iowa,  78.  Special  statutes 
affecting  or  applying  only  to  a  single  city 
or  county,  unless  such  legislation  is  ex- 
pressly prohibited  in  the  constitution,  are 
valid.  Nash  v.  Fletcher,  44  Miss.  609. 
The  period  of  limitation  may  be  shortened. 
Guilotell  V.  Mayor  of  New  York,  55  How. 
Pr.  (N.  Y.)  114. 

8  Cox  V.  Berry,  13  Ga.  306 ;  Edwards 
V.  McCaddon,  20  Iowa,  520  ;  MechanioV, 
&c.  Bank  (appeal  from  Prolmte),  31  Conn. 
63  ;  Wintermire  v.  Westover,  14  N.  Y.  16; 
Pearce  v.  Patton,  7  B.  Mon.  (Ky.)  162. 

*  Ludwig  V.  Stewart,  32  Mich.  27; 
Thompson  v.  Read,  41  Iowa,  48  ;  Pitman 
V.  Bump,  5  Greg.  17  ;  Memphis  v.  United 
States,  97  U.  S.  293;  Pearsall  v.  Kenan,  79 
N.  C.  472;  Dyer  v.  Gill,  32  Ark.  410;  Terry 
V.  Anderson,  95  U.  S.  628.  Relating  only  to 
the  remedy,  the  statute  is  not  a  part  of- the 
contract  until  the  statutory  bar  has  be- 
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daiiDS  without  aUowing  a  reasonable  time  after  its  passage  for  parties 
to  briiig  an  action.^ 

come  complete;  consequently,  before  that  subject  to  this  exception  such  laws  have 
time  the  period  of  limitation  may  be  been  held  valid,  and  applying  to  the  rem- 
extended  or  lessened  by  the  legislature  edy  merely  their  retro6|>ective  operation  is 
without  becoming  obnoxious  to  apy  con*  no  objection  to  them.  Hope  v.  Johnson, 
stitutiooal  objection.  Edwards  v.  McCad-  2  Yerg.  (Tenn.)  123;  United  States  v.  Sam- 
don,  20  Iowa,  420;  Beal  v.  Nason,  H  Me.  peryac,  1  Uempst.  (U.  S.  C.  C.)  118;  Cutts 
344;  Newkirk  v.  Chaprou,  17  111.  344;  v.  Harder,  38  Ga.  350;  Rathbone  v.  Brad- 
Wiight  «.  Oakley,  5  Met.  (Mass.)  400;  ford,  1  Ala.  312,  Steamboat  Co.  v.  Barclay, 
Battles  V.  Fobes,  18  Pick.  (Mass.)  532.  30  id.  120;  Holcombe  v.  Tracy,  2  Minn. 
The  repeal  or  amendment  of  a  statute  of  241;  Lockhart  v.  Yeiser,  2  Bush  (Ky.),  231; 
limitations  does  not  apply  to  a  claim  al-  Cook  v.  Wood,  1  McCord  (S.  C),  139; 
ready  barred  by  the  statute,  because  by  Beltzhooverv.  Yewell,  IG.  &J.  (Md. )  212; 
the  lapse  of  the  statutory  period  the  rights  Cox  v.  Berry,  18  Ga.  306;  Billings  v.  Hull, 
of  the  parties  have  become  vested,  and  the  7  CaL  1;  Blackford  v,  Peltier,  1  Blackf. 
legislature  cannot  detract  from  or  enlarge  (Md.)  36;  Grififin  v,  McKenzie,  7  Ga.  163; 
them.  Battles  v,  Fobes,  18  Pick.  (Mass.)  Ward  v.  Kilts,  12  Wend.  (N.  Y.)  137; 
532;  Seymour  v.  Deming,  9  Gush.  (Mass.)  £ckstein  v.  Shoemaker,  3  Whart  (Penn.) 


529;  Willaid  v.  Clarke,  7  Met.  (Mass. )  435 
Dvling  V.  Wells,  1  Gush.  (Mass.)  508 
Brigfaam  v.  Bigelow,  12  Met  (Mass.)  268 


15;  Freyv.  Kirk,4G.&J.(Md.)509;  Haw- 
kins v.  Barney,  5  Pet.  (U.  S.)  485;  Charles- 
town  Bridge  v.  Warren  Bridge,  11   Pet. 
Garfield  v.  Bemis,  2  Allen  (Mass.),  445.  (U.S.)  420. 
Thai,  the  legislature  cannot  give  a  remedy  The  rules  fairly  deducible  from  the  re- 
OB  a  claim  already  barred  by  the  statute,  ported  cases  are,  that  it  is  competent  for 
Lniog  V.  Boston,  12  Gray  (Mass.),  409;  the  legislature  to  make  a  statute  retro- 
Ki&flDan  v.  Cambridge,  121  Mass.  558;  spective  where  it  does  not  impair  the  obli- 
nor  depriTe  a  party  of  the  benefits  of  such  gation  of  a  contract  or  a  vested  right.     Sat- 
bar,  Wright  v.  Gakley,  ante;  Battles  v.  terleev.Matthew8on,16S.&R.(Penn.)169; 
Fobes,  mUe.  Weiser  v.  Hade,  52  Penn.  St.  472.     Stat- 
^  Horbach  v.  Miller,  4  Neb.  31 ;  Hal-  utes  relating  merely  to  the  remedy  are  not 
conbe  V.  Tracy,  2  Minn.  241 ;  Lockhart  a  part  of  contracts  made  while  it  is  in 
».  YciseT,  2  Bush  (Ky.),  231;  W.  S.  R.  R.  force;  therefore  the  legislature  may  alter, 
Ca  f.  Stockett,  21  Miss.  895 ;   Beal  v.  modify,  or  repeal  the  same  at  any  time 
Kaam,  14  Me.  344 ;   Call  v.   Hagger,  8  before  rights  have  become  complete  under 
1^  430.    It  was  held  at  an  early  day  them,  and  as  statutes  of  limitation  iiorely 
in  tb«  history  of  our  statutes  that  they  do  relate  to  the  remedy,  it  follows  that  the 
Mt  come  under  the  bar  of  the  Constitution  legislature  may  alter  the  same  at  any  time 
ofthe  United  States  or  of  the  State  cousti-  before  a  claim  has  become  barred  under 
totions,  except  where  they  are  retrospec-  them.     Miller  «.  Com.,  5  W.  &  S.  (Penn.) 
tne,  in  the  legal  sense  of  the  term;  that  488.    In  Bigelow  t?.  Bemis,  2  Allen  (Mass.), 
i«»  nnless  they  impaired  vested   rights.  496,  Bioelow,  J.,  says:  **It  is  well  set- 
^»«pel  Society  v.  Wheeler,  2  GalL  (U.  S.  tied  that  it  is  competent  for  the  legisla- 
C.C.)  105;  Ogden  v.  Saunders,  12  Wheat,  ture  to  change  statutes  prescribing  a  lim- 
(^-  S.)  S49  ;  Wintennire  v.  Westover,  itation  to  actions,  and  that  the  one  in 
14  y.  Y.  16;  Bush  v.  Van  Kleck,  7  Johns,  force  at  the  time  of  suit  brought  is  appli- 
(N.Y.)447;CaIderr.  Bull,  SDall.  (Penn.)  cable  to  the  cause  of  action.     The  only 
M;  Sturges  V.  Crowningshield,  4  Wheat,  restriction  on  the  exercise  of  this  power  is 
l^'  S.)  122.    A  statnte  that  barred  a  past  that  the  legislature  cannot  remove  a  bar  or 
right  of  action,  without  any  provision  for  limitation  which  has  already  become  com- 
•  period  within  which  an  action  might  be  plete,  and  that  no  new  limitation  shall 
Imragbt,  would  not  only  be  unreasonable  be  made  to  take  effect  on  existing  claims 
Mad  obnoxious  to  the  objection  that  it  im-  without  allowing  a  reasonable  time  for  par- 
paired  the  rights  of  private  property,  but  ties  to  bring  actions  befora  their  cbdms 
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There  is  another  role  that  must  be  borne  in  mind  in  reference  to  all 
statutes,  which  is,  that  they  are  to  be  so  construed  as  to  have  a  prospeo- 


&re  absolutely  b&rred  by  a  new  enactment. 
See  also  to  sauje  effect  Dillon  v.  Dough- 
erty, 2  Graufs  Cas.  (Penn.)  99 ;  Morford 
V.  Cook,  24  Penn.  St.  92;  Call  v.  Hagger, 
8  Mass.  423;  Smith  v.  Morrison,  22  Pick. 
(Mass.)  430  ;  and  the  cases  cited  ante,  as 
well  as  those  hereafter  cited  in  this  note. 
In  Prentice  v,  Dehon,  10  Allen  (Mass.), 
353,  and  Ball  v,  Wyeth,  99  Mass.  338,  it 
was  a  query  with  the  court  whether  the 
legislature  possessed  the  power  to  give  a 
remedy  upon  a  claim  already  banxsd;  but 
as  this  (question  has  invariably  been  de- 
cided in  the  negative,  it  can  hardly  be  re- 
garded as  an  open  one,  although  we  confess 
that,  upon  the  theory  adopted  by  the  courts, 
we  see  no  reason  why  the  legislature  might 
not  exercise  this  power.  Under  these  stat- 
utes generally  the  right  is  not  extin- 
guished, but  only  the  right  of  action 
thereon  is  taken  away.  The  claim  may 
be  sued  in  another  State  and  a  judgment 
obtained,  and  an  action  upon  that  judg- 
ment may  be  maintained  in  the  courts  of 
the  State  by  the  statute  of  which  the 
claim  on  which  the  judgment  was  ob- 
tained was  barred.  Now,  if  the  person 
against  whom  the  claim  exists  acquires 
such  a  vested  right  under  the  statute,  that 
after  the  statute  has  nm  upon  the  claim 
the  legislature  cannot  give  a  remedy  there- 
on, it  must  be  upon  the  ground  that  the 
claim  has  been  extinguished  by  the  stat- 
ute, in  which  event  it  ceases  to  be  an  en- 
forceable obligation  anywhere,  whereas  the 
courts  hold,  as  we  have  seen,  that  the  right 
is  not  extinguished,  but  only  the  remedy 
thereon  taken  away.  But  the  discussion 
of  this  (juestion  can  hardly  be  profitable,  as 
the  matter  may  be  said  to  be  stare  decisis. 
In  New  Hampsliire,  in  Woart  v.  Winnick, 
8  N.  H.  473,  it  was  held  that  an  act  re- 
pealing an  act  of  limitation  was,  as  to  all 
actions  pending  at  the  time  of  the  repeal, 
retrospective  and  contrary  to  the  State 
constitution;  and  this,  of  course,  would  be 
the  rule  where  the  constitution  prohibits 
retrospective  laws.  The  law  seems  to  be 
well  settled  that  the  legislature  may  change 
the  statute  even  as  to  existing  claims,  if  a 
reasonable  time  is  allowed  for  the  bringing 
of  actions  thereon.    Nash  v.  Fletcher,  44 


Miss.  609 ;  Patterson  v.  Gaines,  6  How. 
{U.S.)  550 ;  EllioU  v.  Lochrane,  1  Kan. 
126;  Pierce  r.  Tobey.  5  Met  (Mass.)  158; 
State  V,  Clark,  7  Ind.  468;  Beesley  v. 
Spencer,   25   111.   216;  Root  v,  Bradley, 

1  Kan.  437;  Wright  v.  Keithler,  7  Iowa, 
92;  Cox  V.  Brown,  6  Jones  (N.  C.)  L.  100; 
Pierce  v,  Patton,  7  B.  Mon.  (Ky.)  172; 
Callaway  t^.  MoUey,  81  Mo.  393 ;  Sleeth 
V.  Murphy,  1  Morris  (Iowa),  821;  Howell 
r.  Howell,  15  Wis.  55;  Gilman  v.  Cntts, 
23  N.  H.  376;  Beal  v.  Nason,  14  Me.  844; 
Martin  v.  Martin,  8  Ala.  560;  Willard  v. 
Harvey,  24  N.  H.  844;  Webster  v.  Cooper, 
14  How.  (U.  S.)  488;  Railroad  Co.  v. 
Stockett,  13  S.  &  M.  (Miss.)  875;  Fiske 
V.  Briggs,  6  R.  I.  557 ;  Bank  v.  Dutton,  9 
How.  (U.  S.)  522;  Kilbum  v,  Lockman, 
8  Iowa,  880;  Winston  v.  McCormick,  1 
Ind.  56;  Pritchard  v.  S[)encer,  2  Ind.  486; 
Briscoe  V.  Ankelette,  28  Miss.  361;  Slater 
V.  Com.,  3  Ohio  St.  80;  Holcombe  v.  Tracy, 

2  Minn.  241 ;  De  Cordova  v.  Galveston,  4 
Tex.  470.  Unless  the  statute  expressly  so 
provides,  a  change  in  the  law  does  not 
oi)erate  upon  claims  then  existing,  but 
only  upon  those  subsequently  arifdng.  Gib- 
bons V.  Goodrich,  3  111.  App.  590 ;  Van 
Hook  V.  Whitlock,  3  Paige  Ch.  (N.  Y.) 
305;  Deal  v.  Patterson,  14  La.  An.  728; 
Culvert  r.  Lanner,  10  Ark.  147;  Didier  v. 
Davidson,  2  Barb.  Ch.  (N.  Y.)  477;  Ash- 
brooke  v.  Quarlc's  Heirs,  15  B.  Mon. 
(Ky.)  20;  Calkins  v.  Calkins,  8  Barb. 
(N.  Y.)  305;  Lucas  v.  Tunstall,  5  Ark. 
448  ;  Ridgeley  v.  Steamboat  Reindeer,  27 
Mo.  442;  People  v.  Supervisors,  10  Wend. 
(N.  Y.)  306  ;  Clemens  v.  Wilkinson,  10 
Miss.  97  ;  Gordon  v.  Mounts,  2  Greene 
(Iowa),  343;  McKenuey  v.  McKenney,  8 
Ohio  St.  423  ;  Williamson  v.  Field,  2 
Sandf.-  (N.  Y.)  Ch.  533  ;  Thompson  17. 
Alexander,  11  111.  54;  Dickerson  v.  Mor- 
rison, 5  Ark.  264;  Scarborough  v.  Dugan, 
10  Cal.  305;  Brown  v.  Wilcox,  10  Miss. 
97  ;  Paddleford  v.  Dana,  14  Miss.  517; 
Hinch  V.  Weatherford,  2  Greene  (Iowa), 
244  ;  Boyd  v.  Barringer,  23  Miss.  269. 
That  a  statute  may  extend  the  time  of 
limitation  upon  existing  claims  has  been 
frequently  held,  but  it  cannot,  and  does 
not,  revive  those  already  barred,  Bradford 
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live  effect  merely,  and  will  not  be  permitted  to  affect  past  transactions, 
unless  such  intention  is  clearly  and  unequivocally  expressed ;  ^  and 
under  this  rule  a  change  in  the  statute  of  limitations  would  not  affect 
existing  claims,  unless  such  is  clearly  the  intention  of  the  legislature ; 
and  especially  would  this  be  the  case  where  actions  are  pending  upon 
such  claims  when  the  statute  is  passed.^  And  if  the  statute  is  to  have 
such  effect,  either  by  necessary  iufei*euce  or  from  its  express  terms,  it 
is  held  by  some  of  the  cases  to  be  void,  unless  it  gives  a  reasonable 
time  for  bringing  actions  before  it  goes  into  operation ;  *  but,  upon  the 

V.  Strine,  13  Fla.  893;  Rogers  v.  Handy,  Miller  v.  Com.,  5  W.  &  S.  (Penn.)  488  ; 
24  Vt  620  ;  Winston  «.  McGormick,  1  Benjamin  v.  Eldridge,  50  CaL  612. 
Smith  (Ind.),  8;  Wright  9.  Oakley,  5  Met.  ^  Hooker  v.  Hooker,  18  Miss.  599; 
(Mass.)  400;  Morford  v.  Cook,  anU;  Gar-  Battles  v.  Fobes,  ante  ;  Wright  v.  Oakley, 
field  V.  Bemis,  2  Allen  (Mass.),  445;  Bal-  5  Met.  (Mass.)  400.  Thns,  in  Massachu- 
dro  r.  Tomlie,  1  Oreg.  176;  Jay  v,  Thomp-  setts,  where  the  statute  was  silent  as  to 
■on,  1  Doug.  (Mich. )  373;  Hill  v.  Knickie,  the  matter,  it  was  held  that  a  statute  which 
11  Wis.  442;  Sprecker  v.  Wakely,  id.  432;  shortened  the  period  of  limitations  of 
Hawkins  v.  Campbell,  5  Ark.  512;  Cauch  actions  by  creditors  against  executors  or 
V.  McKee,  id.  484;  Wires  v.  Farr,  25  Yt.  administrators  from  four  to  two  years  did 
41 ;  Walker  v.  Bank,  6  Ark.  561 ;  Davis  not  apply  to  executors  or  administrators 
V.  Minor,  1  How.  (Miss.)  183  ;  Rabb  v.  who  gave  bonds  before  the  law  took  effect 
Harland,  7  Penn.  St.  292;  Stipp  v.  King  v.  Tirrell,  2  Gray  (Mass.),  331. 
Brown,  2  Ind.  647  ;  Clark  v.  Bank,  10  «  Call  v,  Hagger,  8  Mass.  430  ;  Willard 
Ark-  512 ;  Brown  v.  WUcox,  14  S.  &  M.  v.  Harvey,  24  N.  H.  344 ;  Blackford  ». 
(Miss.)  127;  McKinney  v.  Springer,  8  Peltier,  1  Blackf.  (Ind.)  36;  Cookr.  Kim- 
Bkckf.  (Ind.)  506  ;  Forsyth  v,  Ripley,  ball,  13  Minn.  324  ;  Osbom  v.  Jaines,  17 
2  Greene  (Iowa),  181;  Knox  v.Cleavelaud,  Wis.  573;  Proprietors,  &c.  v.  Laboree, 
13  Wis.  245  ;  Dillon  v.  Dougherty,  2  2  Me.  294  ;  Maltby  v.  Cooper,  1  Morr. 
Grant's  Cas.  (Penn.)  99;  Yancey  v,  Yan-  (Iowa)  59  ;  Society  v.  Wheeler,  2  GaU. 
cey,  5  Heisk.  (Tenn.)  353;  but  acts  only  (U.  S.  C.  C.)  141.  In  State  v.  Vreeland, 
on  existing  rights.  Cox  v.  Davis,  17  Ala.  34  N.  J.  L.  438,  it  was  held  that  an  act 
714;  Chandler  v.  Chandler,  21  Ark.  95;  which  merely  limits  the  time  within  which 
Henry  v.  Thorpe,  14  Ala.  103  ;  Coady  v,  an  action  shall  be  brought  will  not  apply 
Beins,  1  Mon.  T.  424.  to  a  suit  pending  when  the  act  goes  into 
1  Com.  V,  Sudbury,  106  Mass.  268  ;  effect,  although  it  was  not  brought  until 
Whitman  v.  Hapgood,  10  Mass.  437;  Gar-  after  the  act  was  passed.  Black  v.  Swan- 
field  V.  Bemis,  2  Allen  (Mass.),  445;  Jar-  gon,  49  Ga.  424.  In  Libbett  v,  Maultsby, 
vis  c.  Jarvis,  3  Edw.  Ch.  (N.  Y.)  462  ;  71  N.  C.  345,  it  was  held  that,  where  the 
People  r.  Supervisors  of  Columbia,  43  right  of  action  by  a  ce«^{/i9ie€^rt^  accrued 
N.  Y.  130  ;  People  v.  Supervisors  of  prior  to  the  adoption  of  the  code  in  Aug- 
UUter,  63  Barb.  (N.  Y.)  83  ;  New  York,  ust,  1868,  the  limitation  prescribed  therein 
&c.  R.  R.  Co.  V,  Van  Horn,  57  N.  Y.  473;  did  not  apply,  but  was  governed  by  the 
Hoch's  Appeal,  72  Penn.  St.  53;  Oliphant  law  as  it  stood  before  the  enactment  of  the 
f.  Smith,  6  Watts  (Penn.),  449  ;  Phila-  code  ;  and  that,  as  there  was  no  statute 
delphia  r.  Passenger  R.  R.  Co.,  52  Penn.  limiting  the  time  when  such  actions  should 
St.  177;  Steckel's  Appeal,  64  id.  493;  Jour-  be  commenced,  it  was  left  to  the  principles 
ney  v,  Gibson,  56  id.  57  ;  State  v.  Vree-  established  by  courts  of  equity  in  such 
land,  84  N.  J.  L.  438 ;  Belvidere  v.  War-  cases.  In  Sohn  v,  Watterson,  17  Wall, 
len  R.  R.  Co.,  id.  193  ;  Baldwin  v.  New-  (U.  S.)  596,  it  was  held  that  a  sUtute  of 
trk,  38  id.  158  ;  Ex  parU  Graham,  13  limitations  may  have  effect  upon  actions 
Rich.  (S.  C.)  277  ;  Finney  v.  Ackerman,  21  which  have  already  accrued  to  the  day  of 
Wis.  268 ;  Hopkins  v,  Jones,  22  Ind.  210  ;  passage  as  well  as  upon  those  which  accrue 
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theory  that  the  statute  only  relates  to  the  remedy,  it  would  seem  that 
it  is  competent  for  the  legislature  to  repeal  the  statute  in  toto,  and  make 
such  repeal  operative  as  to  all  existing  claims  upon  which  the  statute 
has  not  run.^  The  courts,  however,  make  an  impoitant  exception  as 
to  the  power  of  the  legislatui*e  to  change  the  law  of  limitations  as  to 
existing  rights,  which  is,  that  it  has  not  the  power  to  shorten  the 
period  of  limitation  upon  municipal  bonds  issued  for  sale  in  a  foreign 
market.  In  such  cases,  the  statute  in  force  when  the  bonds  were  issued 
is  treated  as  being  a  part  thereof,  so  that  it  cannot,  as  to  such  bonds, 
be  repealed ;  ^  and  especially  would  this  be  the  case  if  the  limitation  was 
fixed  b}"  the  statute  authorizing  the  issue  of  the  bonds. 

Sec.  12.  "What  Statute  governs.  —  If  before  the  statute  bar  has 
become  complete  the  statutory  period  is  changed,  and  no  mention  is 
made  of  existing  claims,  it  is  generally  held  that  the  old  law  is  not 
modified  by  the  new,  so  as  to  give  to  both  statutes  a  proportional  effect ; 
but  that  the  time  past  is  efiaced,  and  the  new  law  governs.  That  is, 
the  period  provided  by  the  new  law  must  run  upon  all  existing  claims, 
in  order  to  constitute  a  bar.*  In  other  words,  the  statute  in  force  at 
the  time  the  action  is  brought  controls,^  unless  the  time  limited  by  the 


afterwards,  but  that  such  will  not  be  pre- 
sumed toJt>e  the  intent  of  the  legislature. 
That,  ordinarily,  the  true  rule  for  applying 
a  statute  of  limitations  to  rights  of  action 
already  accrued  is  to  allow  the  party  the 
statutory  time  for  suing,  computing  it  from 
the  passage  of  the  act,  to  consider  the  limi- 
tation as  commencing  at  the  time  when 
the  cause  of  action  is  first  subjected  to  the 
0[)eration  of  the  statute  of  limitations. 
In  Sampson  v.  Sampson,  63  Me.  328,  it 
was  held  that  it  was  competent  for  the 
legislature  to  shorten  the  period  of  limi- 
tations as  to  existing  claims,  provided  suffi- 
cient time  is  allowed  for  bringing  actions 
thereon  before  the  statute  runs. 

1  Conkey  v.  Hart,  14  N.  Y.  22  ;  Stock- 
ing  V.  Hunt,  3  Den.  (N.  Y.)  274  ;  Hill  v. 
Boyland,  40  Miss.  618.  Statutes  of  limi- 
tation pertain  to  the  remedy,  and  not  to 
the  essence  of  the  contract ;  and  it  is  in 
tlie  power  of  the  State  legislatures  to  regu- 
late the  remedy  and  modes  of  proceeding 
in  relation  to  past  as  well  as  future  con- 
tracts, subject  only  to  the  restriction  that 
it  cannot  be  exercised  so  as  to  take  away 
all  remedy  upon  the  contract,  or  to  im- 
pose upon  its  enforcement  new  burdens 
and  restrictions  which  materially  impair 
the  value  and  benefit  of  the  contract. 
Briscoe  V.  Anketell,  23  Miss.  861 ;  Swick- 


ard  V,  Bailey,  3  Ean.   507  ;    Nelson  v. 
Snorth,  1  Overt.  (Tenn. )  33. 

2  Peerless  v.  City  of  Watertown  (Wis. ), 
6BLSS.  (U.S.  C.  C.)79. 

•  Henry  v.  Thorpe,  14  Ala.  103  ;  Mar- 
tin V.  Martin,  35  id.  560  ;  Howell  v.  How- 
ell, 15  Wis.  55  ;  United  States  v.  Ballard, 
3  McLean  (U.  S.),  469;  Forsyther.  Ripley, 
2  Greene  (Iowa),  181.  But  see  Pollard  r. 
Tait,  38  Ga.  439.  In  Gilman  v.  Cutts, 
23  N.  H.  376,  an  action  was  brought 
on  a  note  dated  Oct.  1,  1838,  payable 
on  demand.  The  plaintiff  brought  his 
action  Jan.  27,  1849.  A  new  statute  of 
limitations  took  efl'ect  March  1,  1843,  at 
which  time  the  note  was  not  barred  by  the 
old  statute.  The  court  held  that  the  rew 
statute  was  the  one  applicable  to  the 
action.  In  Indiana,  it  is  said*  to  be  a 
general  rule  that  the  statute  in  force  at 
the  commencement  of  the  action  controls. 
State  V.  Clark,  7  Ind.  468.  See  also  Moore 
V.  Labbin,  26  Miss.  394;  Hazlett  r.  Critch- 
field,  7  Ohio  (Part  2),  153. 

*  Patterson  v.  Gaines,  6  How.  (U.  S.) 
556  ;  Marston  v.  Seabury,  3  N.  J.  L.  435  ; 
Pritchard  v.  Spencer,  2  Ind.  486  ;  Root  v. 
Bradley,  1  Kan.  430 ;  Walker  v.  Bank  of 
Mississippi,  7  Ark.  500  ;  Phares  v.  Wal- 
ters, 6  Iowa,  106  ;  Moore  v,  Lobbin,  26 
Miss.  394  ;  Gilman  p.  Cutts,  23  N.  H.  376. 
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old  statate  for  commencing  an  action  has  elapsed,  while  the  old  statute 
ipras  in  force,  and  before  the  suit  is  brought,  in  which  case  the  suit  is 
barred,  and  no  subsequent  statute  can  renew  the  right  or  take  away 
bbe  bar.^  The  question,  however,  as  to  whether  the  statute  is  to  have  a 
retrospective  operation  is  one  of  construction,  to  be  determined  from 
tbe  language  of  the  act  and  the  intention  of  the  legislature  to  be 
gathered  from  the  act  itself  and  the  subject-matter  to  which  it  applies  ; 
tbe  rule  being,  as  previously  stated,  that  a  statute  will  not  be  |)ermitted 
to  have  a  retrospective  operation  unless  such  was  clearly  the  intention 
of  the  legislature.^ 


provided  a  reasonable  time  has  been  given 
for  the  bringing  of  actions  upon  existing 
elaims.      Sampson  v.  Sampson,  68  Me.  328. 
In  Guilotell  v.  Mayor  of  New  York,  de- 
cided by  the  New  York  Court  of  Appeals, 
Jul.  7,  1882,  25  Alb.  Law  Jour.  315,  in  an 
ictloii  for  personal  i^jories  caused  by  a 
defective   sidewalk,  it  appeared  that  the 
injury  occurred  in  1873.     At  that  time, 
by  the  former  code,  the  limitation  was  six 
jears.     *•  By  the  charter  of  New  York  a 
demAnd  must  be  made  upon  the  comp- 
troller, re<}uiring  him  to  adjust  a  demand 
against  the  city  thirty  days  before  bringing 
an  action  thereon."    On  the  26th  of  May, 

1876,  the  code  was  amended  so  as  to  limit 
an  action  for  an  injury  to  the  person  to 
one  year  after  its  accruing.  This  amend- 
ment was  to  take  effect  July  1,  1876. 
Plaintiff  commenced  this  action  in  March, 

1877.  It  was  held  that,  irrespective  of  the 
question  of  the  power  of  the  legislature  to 
enact  statutes  of  limitation  that  openitc 
retrospectively,  the  statutes  of  six  years 
and  not  that  of  one  applied  to  plain - 
tifif*8  right  of  action.  The  provisions  of 
section  73  of  the  old  code,  th«t  "  this  title 
shall  not  extend"  "to  cases  where  the 
right  of  action  has  already  accrued,  but 
the  statutes  now  in  force  shall  be  appli- 
cable to  such  cases,"  were  not  limited  to 
the  date  of  the  adoption  of  that  code,  but 
operated  prospectively.  The  words  "al- 
ready "  and  •'  now  "  in  that  section  are  to 
be  taken  distributively.  and  apply  not 
merely  to  the  date  of  the  original  enact- 
ment, but  to  any  subsequent  amendment 
ts  of  the  date  of  such  amendment.  Causes 
of  action  •«  already  accrued  "  are  intended 
•nd  saved,  and  the  "  statutes  now  in  force  " 
•pplied  as  well  at  the  date  of  a  change 
effected  by  an  amendment  as  at  the  date 


of  the  change  accomplished  by  the  original 
law.  In  Ely  v.  Holton,  15  N.  Y.  695,  in 
construing  another  section  of  the  old  code, 
this  court  gave  such  distributive  character 
to  the  use  of  the  word  "thereafter,"  hold- 
ing it  to  apply  at  the  date  of  the  enact- 
ment, and  also  at  the  date  of  an  amend- 
ment. See  also  Matter  of  Peugnet,  67  N.  Y. 
444.  See  Acker  v.  Acker,  80  N.  Y.  143, 
where  it  was  held  that  unless  the  new 
statute  saves  existing  claims  from  its  oper- 
ation, it  applies  to  them  as  well  as  others. 
A  harsh  and  unreasonable  inference  of 
legislative  intention  is  not  to  be  drawn, 
when  the  language  of  the  act  fairly  and 
naturally  admits  of  one  not  only  more  just 
and  wise,  but  in  better  harmony  with  an 
intention  already  expressed,  and  a  general 
system  intended  to  be  consistent  and  uni- 
form. Plaintiff's  action  was  not  barred  by 
the  amendment  of  1876." 

1  Baldro  v.  Tolmie,  1  Oreg.  176  ;  Brad- 
ford v.  Brooks,  2  Aik.  (Vt.)  284  ;  McKin- 
npy  V.  Springer,  8  Blackf.  (Ind.)  506  ; 
Woart  V,  Winnick,  3  N.  H.  473  ;  Lewis  v. 
Webb,  3  Me.  326  ;  Holden  v.  James,  11 
Mass.  396;  Piatt  v,  Vittier,  1  McLean 
(U.  S.),  146  ;  Davis  V.  Minor,  2  Miss.  183  ; 
Stipp  V.  Brown,  2  Ind.  647.  In  Kinsman 
V.  City  of  Cambridge.  121  Mass.  558,  it 
was  held  that  the  statute  of  1874,  extend- 
ing the  time  for  filing  a  petition  for  dam- 
ages for  land  taken  to  widen  a  fitreet,  did 
not  revive  an  action  already  barred  by  the 
statute  existing  before  the  new  act  was 
passed. 

*  For  instances  in  which  it  has  been 
held  that  a  statute  of  limitation  does  not 
apply  to  causes  of  action  which  existed 
before  its  passage,  see  Weber  v.  Man- 
ning, 4  Mo.  229  ;  Thompson  v.  Alex- 
ander, 11  111.  54  ;  Hall  v.  Minor,  2  Root 
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In  a  Georgia  case,^  where  a  statute  was  passed  Jan.  1,  1863,  pro- 
viding for  the  acquisition  of  title  to  land  by  prescription  as  a  substitute 
for  a  previous  statute,  the  court  held  that  possession  which  had  been 
running  before  that  act  was  passed,  and  was  ripening  into  a  title,  was 
not  lost,  as  such  was  not  the  evident  intention  of  the  legislature,  and 
the  defendant  was  permitted  to  tack  the  time  already  passed  to  that 
required  by  the  new  statute.*  In  Michigan,'  a  statute  passed  in  1867% 
provided  that  "  every  action  upon  a  judgment  rendered  in  a  court  of 
record  of  the  United  States,  or  this  or  any  other  State,  shall  be  brought 
within  ten  3^ears  next  after  the  judgment  was  entered  and  not  after- 
wards ;  and  anj^  action  upon  such  judgment  which  shall  not  be  com- 
menced within  the  time  above  specified  shall  be  forever  thereafter 
barred,"  was  held  to  be  prospective  and  applicable  onlj'  to  judgments 
rendered  after  the  act  took  effect.  In  Pennsylvania,  an  act  of  limita- 
tion was  passed  in  1785,  making  twenty-one  years'  adverse  possession 
of  lands  necessary  to  give  title  to  the  person  in  possession,  and  it  was 
held  that  the  act  was  retrospective,  and  applied  as  well  to  rights  then 
existing  as  to  those  afterwards  arising.^  In  Massachusetts,  in  an  early 
case,^  Shaw,  C.  J.,  in  discussing  the  question  as  to  whether  a  person 
has  a  vested  right  to  plead  the  statute,  intimated  that  it  might  not  be 
proper  in  technical  strictness  to  say  that  he  had,  especially  to  the  extent 
that  it  could  not  be  taken  away  by  the  legislature.  But  in  that  case, 
while  the  court  expressed  a  doubt  upon  this  point,  it  nevertheless  re- 
fused to  give  such  an  application  to  the  statute  under  consideration,  or 
to  admit  that  the  legislature  possessed  the  power  to  take  away  such 
right  after  the  bar  had  become  complete.  And  in  a  later  case  before 
the  courts  of  that  State  ^  the  same  doubt  upon  this  question  was  ex- 
pressed. But  whatever  doubt  ma}'  exist  upon  this  point  in  Mas- 
sachusetts, the  courts  elsewhere  have  entertained  none,  but  have 
universally  held  that,  after  the  statute  bar  has  become  complete,  the 
debtor  has  acquired  a  vested  right  under  these  statutes,  which  the  legis- 
lature cannot  defeat  or  take  away  by  subsequent  legislation.'' 

(Conn.),  223  ;  Central  Bank  v.  Solomon,  of  the  statute  taking  effect  upon  rights  of 

20  Ga.  408  ;  Paddleford  v.  Dunn,  14  Mo.  action  acquired  before  Jan.  1,  1868,  and 

617  ;   Ashbrook  v.   Quarles,   15   B.  Mon.  tliat  this  was  a  reasonable  period  within 

(Ky.)  20;  Moore  v.  McLendon,  10  Ark.  which  to  bring  an  action. 

612  ;  Calvert  v.  Lowell,  id.  147  ;  Deal  v.  ^  Pollard  v.  Tait,  88  Ga.  439. 

Patterson,  12  La.  An.  602  ;  Stine  v.  Ben-  ^  But  see  Henr>'r.  Thorpe,  14  Ala,  103, 

nett,  13  Minn.   153;  Whitworth  v.  Fer-  where  a  contrary  rule  was  established. 

guson.    18    La.    An.    60.       In   Eaton    v.  »  Harrison  v.  Metz,  17  Mich.  377. 

Supervisors  of  Manitowac,  40  Wis.  668,  *  Parker    v.    Gonsalus,    10    S.    &    R. 

an  act  prescribing  a  new  limitation  of  time  (Penn. )  147. 

for  suing  a  county  to  recover  back  sums  of         *  Wright  v.   Oakley,  6   Met.   (Mass.) 

money  paid  to  it  upon  illegal  tax  certifi-  400. 

cates  was  passed  in  April,  1867,  but  was         ®  Ballt'.  Nye,  99  Mass.  88. 

not  to  tnke  effect  until  Jan.  1,  1868;  and  '  Atkinson   v.   Dunlap,   60  Me.   Ill  ; 

the  court  held  that  the  purpose  and  effect  Bogg's  Appeal,  43  Penn.  St.  612 ;  Ryder 

of  this  proviidon  was  to  prevent  the  bar  v.  Wilson,  40  N.  J.  L.  9  ;  Sprecker  v. 
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There  is  much  ground  for  argument  upon  either  side  of  this  question, 
and  man3'  plausible  reasons  can  be  advanced  both  for  and  against  the 
general  doctrine  held  as  indicated  supra.  It  is  generally'  conceded  that 
these  statutes  only  relate  to  the  remed}',  and  do  not  operate  to  extin- 
guish the  right.  In  other  words,  they  are  not  treated  as  elements 
entering  into  the  contract,  so  that  the  legislature  is  precluded  from 
shortening  or  lengthening  the  period  of  limitation  at  any  time  before 
the  bar  has  become  complete.^ 

Sec.  13.  Effect  of  Change  of  Statute  as  to  Crimea.  —  In  reference 
to  crimes,  where  the  statute  fixes  a  period  within  which  an  indictment 
for  certain  offences  shall  be  found,  while  perhaps  it  cannot  technically 
be  said  that  the  criminal,  by  the  lapse  of  the  statutory  period,  has 
acquired  a  vested  right  under  the  statute,  yet  it  may  be  said  that 
while  the  State  retained  the  power  to  prosecute  and  punish  for  the  crime 
at  any  time  before  the  statute  had  run  thereon,  by  having  neglected  to 
do  so  it  is  at  least  treated  as  having  condoned  the  crime,  so  that  it  is 
afterwards  estopped  from  prosecuting  for  it,  as  much  as  it  would  be 
from  withdrawing  an  absolute  and  unconditional  pardon  after  it  had 
once  been  granted  and  delivered.  But  it  has  recently  been  held  by  a 
court  of  high  authority  in  this  country  that  the  same  piinciple  applies 
in  this  respect  in  criminal  as  in  civil  cases.^  ^'  Before  committing  any 
offence,"  says  Dixon,  J.,  in  a  very  able  and  exhaustive  opinion  in  the 
case  referred  to,  ^^  the  citizen  had  a  natural  and  absolute  right  to  life 
and  liberty.  By  his  offence  the  State  acquired  the  right  to  deprive  him 
of  either  to  the  extent  prescribed  by  the  violated  law.  The  citizen  re- 
mained in  the  possession  of  life  and  liberty',  but  his  possession  was 
liable  to  l>e  disturbed  by  means  of  a  prosecution  to  be  instituted  by  the 
State  according  to  law.  His  offence,  however,  was  local,  and  subjected 
his  possession  to  impairment  only  within  the  jurisdiction  whose  laws 
he  had  broken.  In  these  respects  the  relation  between  the  offender 
and  the  State  corresponds  to  that  between  one  having  the  possession 
of  lands,  without  the  right  of  possession,  and  one  entitled  to  invade 
that  possession  by  action  at  law.  In  both  cases  there  is  a  right  of  suit 
which  must  be  pursued,  if  at  all,  within  and  under  the  laws  of  a  single 
jurisdiction,  and  in  both  cases  the  wrong-doer  holds  a  possession 
which  only  such  legal  prosecution  can  take  awaj-. 

"  In  view  of  this  position  of  things  the  statute  of  limitation  declares 


Wakelcy,  11  Wis.  432  ;  Baldro  «.  Tolmie, 

I  Oregon,  176  ;  Piatt  v,  Vattier,  1  Mc- 
LeM  (U.  S.  G.  C),  146  ;  Holden  v,  James, 

II  Mass.  396;  Woart  v.  Winniek,  3  N.  H. 
478;  Bradford  r.  Brooks,  2  Aiken  (Vt), 
284 ;  Lewis  r.  Webb,  3  Me.  326 ;  Wood- 
man 9.  Fnlton,  47  Miss.  682 ;  Nangbt  v. 
O'Neal,  1  111.  36  ;  Girdner  v.  Stephens, 
1  Heisk.  (Tenn. )  280  ;  Parish  v.  Eager,  15 


Wis.  532  ;  Stipp  v.  Brown,  2  Ind.  647  ; 
McKinney  v.  Springer,  8  Blackf.  (Ind.) 
506  ;  Martin  v.  Martin.  35  Ala.  560. 

1  Oilman  v.  Cutts,  23  N.  H.  376 ; 
Martin  v.  Martin,  35  Ala.  560  ;  Howell  v. 
Howell,  15  Wis.  55  ;  Cook  v.  Kendall,  13 
Minn.  324  ;  Forsyth  v,  Ripley,  2  Greene 
(Iowa),  181. 

3  Moore  v.  State,  40  N.  J.  L.  384. 
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that  no  person  shall  be  prosecuted,  tried,  or  punished  for  an  offence, 
unless  the  indictment  be  found  within  two  years  after  the  crime.  This 
in  effect  enacts  that  when  the  specified  period  shall  have  arrived  the 
right  of  the  State  to  prosecute  shall  be  gone  and  the  liability  of  the 
offender  to  be  punished' — to  be  deprived  of  his  liberty  —  shall  cease. 
Its  terms  not  only  strike  down  the  right  of  action  which  the  State  had 
acquired  by  the  offence,  but  also  remove  the  flaw  which  the  crime  had 
created  in  the  offender's  title  to  libert}'.  In  this  respect  its  language 
goes  deeper  than  statutes  barring  civil  remedies  usually  do.  They  ex- 
pressly take  away  only  the  remedy  by  suit,  and  that  inferentiaUy  is 
held  to  abate  the  right  which  such  remedy  would  enforce,  and  perfect 
the  title  which  such  remedy  would  invade ;  but  this  statute  is  aimed 
directly  at  the  ver}'  right  which  the  State  has  against  the  offender,  the 
right  to  punish,  at  the  only  liability  which  the  offender  has  incurred, 
and  declares  that  this  right  and  this  liability  are  at  an  end.  Corre- 
sponding provisions  in  a  statute  concerning  lands  would  undoubtedly 
be  held  to  extinguish  every  vestige  of  right  in  him  who  had  not  asserted 
his  claim,  and  to  perfect  the  title  of  the  possessor.  Giving  them  the 
same  force  regarding  crimes,  they  annihilate  the  State's  power  to  pun- 
ish, and  restore  the  offender's  rights  to  their  original  status." 

And  the  court  further  held  that  this  condition  is  unassailable  by  sub- 
sequent legislation,  repudiating  the  doctrine  advanced  by  Mr.  Bishop^ 
in  the  work  referred  to,  that  a  criminal  statute  of  limitation  simply 
withholds  from  the  courts  jurisdiction  over  the  offence  after  the  specified 
period,  and  that  it  is  competent  for  the  legislature  to  revive  the  old 
jurisdiction,  or  create  a  new  one,  when  the  prosecution  may  proceed. 
The  doctrine  stated  by  this  text-writer  is  not  only  without  any  founda- 
tion in  reason,  but  is  also  wholly  unsustained  by  authont}'. 

Dixon,  J.,  in  the  case  last  cited,  in  commenting  upon  this  statement, 
pertinently  said  :  "  Evidently  this  doctrine  would  upset  the  uniform 
train  of  decisions  in  civil  causes,  and,  moreover,  it  would  be  a  strained 
and  unnatural  construction  of  our  act,  to  say  that  it  simply  withholds 
jurisdiction  from  the  courts.  Its  language  is,  '  No  person  shall  be 
prosecuted,  tried,  or  punished.'  It  does  not  relate  to  the  courts,  but  to 
the  person  accused.  The  answer,  which  under  it  the  respondent  must 
make  to  an  accusation  before  the  tribunal  which  once  had  the  right  to 
punish  him,  is  not  that  the  court  has  no  jurisdiction  to  inquire  into  his 
guilt  or  innocence  and  pass  judgment,  but  that  after  inquiry  the  court 
must  pronounce  judgment  or  acquittal.  And  probabl}'  no  one  would 
contend  that,  after  such  judgment,  any  change  in  the  law  would  legally 
subject  thQ  defendant  to  a  second  prosecution.  Yet  an  acquittal  by  a 
court  without  jurisdiction  is  void.^  It  cannot  be  maintained,  then, 
that  the  act  impairs  jurisdiction." 

In  reference  to  changes  in  the  period  of  limitations  made  before  the 

1  Statutory  Crimes,  §  266.  >  1  Hawkins  P.  C.  c.  85. 
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statute  bar  has  become  complete,  it  is  held,  in  reference  to  criminal  as 
in  civil  actions,  that  the  legislature  may  in  such  cases  either  repeal, 
extend,  or  otherwise  change  the  statute,  and  make  it  applicable  to 
oflences  already  committed.*  In  the  case  last  cited  the  legislature 
amended  the  statute  relating  to  the  limitation  of  the  crime  of  forger}^ 
so  as  to  extend  the  period  of  limitation  from  two  to  five  years. 
Previous  to  such  change  the  crime  with  which  the  respondent  was 
charged  had  been  committed,  and  he  claimed  that  the  legislature  had 
DO  power  to  change  the  statute  so  as  to  deprive  him  of  the  benefit  of 
the  statute  existing  when  the  crime  was  committed.  But  the  court 
held  otherwise,  and  Green,  J.,  in  passing  upon  this  question,  said: 
**  At  the  time  the  act  of  1877  was  passed  the  defendant  was  not  free 
fbom  convicluon  by  force  of  the  two  years*  limitation  of  1860.  He  there- 
fore had  acquired  tio  right  to  acquittal  on  that  ground.  Now,  an  act 
of  limitation  is  an  act  of  grace  purely  on  the  part  of  the  legislature. 
Especiall}'  is  this  the  case  in  the  matter  of  criminal  prosecutions.  The 
State  makes  no  contract  with  criminals,  at  the  time  of  the  passage  of 
an  act  of  limitations,  that  they  shall  have  immunity  f^om  punishment 
if  not  prosecuted  within  the  statutory  period.  Such  enactments  are 
matters  of  public  policy  only.  They  are  entirely  subject  to  the  will 
of  the  Ic^slative  power,  and  may  be  changed  or  repealed  altogether,  as 
that  power  may  see  fit  to  declare.  Such  being  the  character  of  this 
kind  of  legislation,  we  hold  that,  in  any  case  where  a  right  to  acquittal 
has  not  been  absolutel}'  acquired  by  the  period  of  limitation,  that  period 
is  subject  to  enlargement  or  repeal,  without  being  obnoxious  to  the 
constitutional  prohibition  against  ex  post  facto  laws."  In  New  York 
such  statutes  are  held  not  to  apply  to  crimes  committed  l)efore  the 
statute  was  changed,  unless  expressly  included  therein,  adopting  the 
rule  in  that  respect  applicable  in  civil  cases,*  leaving  the  question  as  to 
what  the  rule  would  be  where  the  statute  is  expressly  applied  to  crimes 
already  committed,  but  not  barred,  undecided. 

Sec.  14.  Role  when  Title  to  Land  ia  ooncerned. — When  a  title 
to  land  has  been  acquired  by  adverse  possession  under  a  statute,  the 
legislature  does  not  possess  the  power  to  destroy  the  same,  and  a  repeal 
of  the  statute  does  not  divest  the  title ;  but  at  any  time  before  title  has 
become  vested  it  may  be  repealed  or  altered,  either  b}^  shortening  or 
lengthening  the  period  required  to  make  the  title  absolute.^ 

1  Com.  V.  Dufly  (Penn.),  28  Alb.  L.  J.  a  People  v.  Lord,  12  Hun  (N.  Y.),  282. 
292.  •  Knox  v.  aeveland,  13  Wia.  245. 
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CHAPTER  n. 


What  Actions  on  Simple  Contracts  mat  be  barred. 


Sec.  15.  "No  Limitation  at  Common  Law. 

16.  Causes  of  Action  on  Simple  Con- 

tracts embraced  by  Statute  of 
James  L 

17.  Deposits  with  Bankers,   within 

Statute  of  James. 

18.  Distinction  when  Deposit  is  spe- 

ciaL 

19.  Illustrations   of   Application   of 

Statute  iD  Special  Cases. 

20.  Assumpsit,  for  what  it  lies. 


Sec.  21.  For  Torts,  Assumpsit  lies,  when. 

22.  Lapse  of  Statutory  Period  doei 

not  give  Title  to  Pledgee   of 
Property,  except. 

23.  Clauses  in  the  Several  Statutes 

that  cover  Simple  Contracts. 

24.  Account.     Nature  of  Action. 

25.  Debt. 

26.  Covenant. 

27.  Suits  in  Admiralty. 

28.  Crimes. 


Sec.  15.  No  Limitation  at  Common  Law.  —  At  the  common  law 
there  existed,  as  we  have  seen,  no  limitation  to  the  time  within  which  an 
action  ex  contractu  could  be  brought,  notwithstanding  a  dictum  of  Brac- 
ton  to  the  contrary.'  In  torts,  indeed,  the  rule  actio  personalis  moritur 
cwn  persona '  prevailed,  and  on  the  death  of  either  party  the  right  of 
action  was  at  an  end.  But  in  actions  arising  out  of  contract  the  right 
of  action  descended,  and  might  exist  in  the  plaintiff's  representatives 
against  the  representatives  of  the  defendant  for  an  unlimited  time.  At 
length,  however,  the  statute  of  21  James  I.  c.  16,  was  passed,  which 
remains  still  in  force  in  England,  and  substantially  in  this  countrv-,  at 
least  so  far  as  section  3  of  such  act  is  concerned,  so  that  the  construc- 
tion put  thereon  by  the  English  courts  will  aid  us  materially  in  the  con- 
struction of  our  statute.  The  third  section  of  this  statute  is  as  follows  : 
"  And  be  it  further  enacted,  that  all  actions  of  guare  clausum /regit ;  all 
actions  of  trespass,  detinue,  action  sur  trover  and  replevin  for  taking 
away  of  goods  and  cattle ;  all  actions  of  account  and  upon  the  case, 
other  than  such  accounts  as  concern  the  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  or  servants ;  all  actions  of  debt 
grounded  upon  any  lending  or  contract  without  specialty ;  all  actions 
of  debt  for  arrearages  of  rent,  and  all  actions  of  assault,  menace,  bat- 
tery, wounding,  or  imprisonment,  or  any  of  them,  which  shall  be  sued 
or  brought  at  any  time  after  the  end  of  this  present  session  of  Parlia- 
ment, shall  be  commenced   and  sued  within  the  time  and  limitation 

1  "Omnps  actiones  infra  calum  finem         '  The  application  of  this  rule  has  bcf»n 

habere  debent."  Rracton,  Lib.  2.   There  is  much  diminished  by  statute  in  some  of  the 

an  old  maxim  to  the  contrary  of  this  some-  States  of  this  country, 
times  quoted,  —  "a  right  never  dies.'* 
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hereafler  expressed  and  not  after;  (that  is  to  say),  the  said  actions 
opon  the  case  (other  than  for  slander),  and  the  said  actions  for  trespass, 
debt,  detinue,  and  replevin  for  goods  or  cattle,  and  the  said  action  of 
trespass  quare  clausum  Jregit^  within  three  years  next  after  the  end  of 
this  present  session  of  Parliament,  or  within  six  years  next  after  the 
canse  of  such  actions  or  suits  and  not  after ;  and  the  said  actions  of  tres- 
pass, assault,  battery,  or  wounding,  imprisonment,  or  anj'  of  them,  within 
one  year  next  after  the  end  of  this  present  session  of  Parliament,  or 
within  four  years  next  after  the  cause  of  such  actions  and  not  after ; 
and  the  said  actions  upon  the  case  for  words,  within  one  3'ear  next  after 
the  end  of  this  present  session  ot  Parliament,  or  within  two  years  next 
after  the  words  spoken  and  not  after/* 

Sec.  16.  Canses  of  Action  on  Simple  Contracts  embraced  by  Statute 
of  Jamea  I  — The  statute  of  James  has  been  the  subject  of  much  judicial 
criticism,  and  has  been  described  as  a  statute  "  worded  verj'  loosely."  ^ 
But  the  circumstance  that  it  has  prevailed  for  so  long  a  period  without 
essential  modification  is  much  in  its  favor,  although  its  beneficial  opera- 
tion is  largely  due  to  an  extension  of  its  benefits  by  liberal  construction. 
Thus,  although  there  is  no  express  mention  of  the  action  of  assumpsit, 
which  was  at  the  period  of  its  enactment  the  most  important  of  all 
actions,  yet  as  it  was  clear  that  this  omission  was  unintentional,^  it 
was  construed  as  embracing  that  action  by  fair  intendment,  and  as 
coming  within  the  reason  of  the  statute,  and  also  as  coming  under  the 
head  of  trespass  on  tlie  case.^  So,  too,  although  the  saving  clause  in 
cases  of  disability  does  not  in  terms  mention  any  actions  on  the  case 
:cept  actions  on  the  case  for  words,  yet  it  has  always  been  construed 

extending  to  all  actions  on  the  case,  from  the  manifest  inconvenience 
of  a  contrarv  construction.* 

As  construed  by  the  courts,  this  section  is  comprehensive,  and  com- 

1  Parke,  B.,  in  Inglis  v.  Haigh,  8  M.  if  that  had  been  a  case  of  first  impression 

k  W.  769.  the  rule  would  be  different 

*  Den  MAN,  C.  J.,  in  Piggott  v.  Rush,  «  Harris  v,  Saunders,  4  B.  &  C.  411  ; 
4  Ad.  k  H.  912,  said:  "It  seems  to  be  Bacon's  Abr.,  tit. Limitations (E),  1;  Leigh 
hardly  disputed  that  the  plaintiff  may  re-  r.  Thornton,  1  B.  &  Aid.  625  ;  Beatty  v. 
cover  ifassumpait  for  unliquidated  damages  Bumes,  8  Cr.  (U.  S.)  98  ;  Chandler  r.  Vil- 
be  within  the  proviso  in  the  seventh  section,  lette,  2  Saund.  120;  Haven  v.  Foster,  9 
Indebilatm  OMumpsU  is  held  to  be  so  in  Pick.  (Mass.)  112  ;  Crosier  v.  Tomlinson, 
Chandler  v.  Villette,  2  Saund.  120,  and  in  2  Mod.  71  ;  Baldro  v.  Tomlie,  1  Oreg.  176; 
Crosier  v.  Tomlinson,  2  Mod.  71,  assump-  Williams  v.  Williams,  5  Ohio,  444  ;  Malt- 
rat  is  said  to  be  included  in  tresi^ass.  That  by  r.  Cooper,  1  Morris  (Iowa),  59.  In 
is  certainly  rather  strong.  Yet  if  assump-  Phillips  v.  Cage,  12  S.  &  M.  (Miss.)  141, 
sit  were  omitted  from  the  proviso,  the  it  was  held  that  actions  of  assumpsit  upon 
omission  was  palpably  so  unintended  that  open  accounts  are  not  embraced  under  the 
the  courts  perhaps  were  justified  in  strain-  words  **  actions  of  account  and  upon  the 
iiig  the  language.**  The  other  judges.  Lit-  case,"  but  that  they  relate  only  to  special 
TLEDALE,  Patteson,  and  CoLBRiDOE,  based  actions  of  that  character, 
tlietr  assent  on  the  ground  that  they  could  *  Parke,  B.,  in  Inglis  v.  Haigh,  8  M.  & 
not  overmle  the  cases,  and  intimated  that  W.  780;  Chandlerv.  Villette,  2  Saund.  120. 
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prises  nearly  all  simple  contracts,  or  causes  of  action  which  fall  ander 
the  head  of  assumpsit.  Foreign  judgments,  ranking  only  as  simple- 
contract  debts,  come  under  this  head ;  ^  so  also  do  promissory  notes, 
bills  of  exchange,  checks,^  and  all  written  contracts  or  obligations  not 
under  seal  or  of  record,'  as  well  as  all  unwritten  or  parol  contracts  upon 
which  an  action  of  assumpsit  may  be  predicated/  Actions  by  attor- 
neys to  recover  their  fees  are  within  the  section  ;  for  though  the  status 
of  an  attorney  is  "  of  record,"  yet  his  fees  are  not  of  record.*  But  the 
lien  of  an  attorney  on  deeds  in  his  possession  for  his  costs  may,  of 
course,  remain  after  the  statutory  period.^  The  rule  as  to  an  attomej-'s 
bill  may  be  said  to  be  that  it  is  subject  to  the  statute,  and  that  it  only 
becomes  due  so  that  the  statute  begins  to  run  thereon  from  the  time 
judgments  are  entered  and  executions  issued.^  In  other  words,  so 
long  as  anj'thing  remains  to  be  done  by  him  to  protect  the  interests  of 
his  client  in  the  litigation  or  matter  out  of  which  his  claim  arises,  his 
claim  for  services  is  saved  from  the  operation  of  the  statute.'  Actions 
of  assumpsit  by  a  bankrupt's  assignees  were  held  within  the  section, 
on  the  gi'ound  that,  notwithstanding  that  the  assignment  was  by  stat- 
ute, yet  the  assignees  could  onl}'  stand  in  the  bankrupt's  place,  and 
have  what  right  and  remedy  he  had.^  Money  lent  on  a  deposit  of 
title-deeds  creates  only  a  simple-contract  debt ;  but  this  is  subject  of 
course  to  the  question  of  lien.^^  The  liability  of  an  equitable  assignee 
of  leaseholds  for  the  covenants  thereon  is  within  the  section.^ 


1  Duplex  V.  De  Roven,  2  Vem.  640  ; 
Harris  v.  Saunders,  4  B.  &  C.  411  ;  Hub- 
bell  V.  Coudrey.  5  Johns.  (N.  Y.)  132; 
Bissell  V.  Hall,  11  id.  168  ;  Pease  v.  How- 
ard, 14  id.  470  ;  Hay  v.  Fisher,  2  M.  &  W. 
722  ;  Walker  v.  Witter,  Doug.  1.  But  in 
Pennsylvania  it  has  been  held  that  a  plea 
of  aclio  nan  accrevit  infra  sex  annos  is  not 
a  good  plea  when  the  judgment  is  founded 
on  a  specialty.  Richards  v,  Bickley,  13 
S.  &  R.  (Penn.)  305. 

2  Chievly  v.  Bond,  4  Mod.  105  ;  Brush 
t;.  Barrett,  16  Hun  (N.  Y.),  409,  affinned 
82  N.  Y.  300.  The  taking  of  a  note,  bill 
of  exchange,  or  check  is  prima  fade  evi- 
dence of  payment  of  a  debt  for  which  it 
is  given,  but  does  not  necessarily  operate 
as  a  discharge  of  such  debt,  Wallace  v. 
Agry,  4  Mas.  (U.  S.  C.  C.)  336  ;  Lord  v. 
Bigelow,  127  Mass.  185  ;  Amos  v.  Ben- 
nett, 125  id.  120;  Swett  v.  South  worth, 
id.  439  ;  Graves  v.  Shulman,  59  Ala.  406; 
Feamster  v.  Withrow,  12  W.  Va.  611  ; 
and  the  nature  of  the  transaction  and  what 
transpired  at  the  time  is  generally  con- 
clusive uiK)n  this  (luestion,  Cadiz  Bank  v. 
Slemmons,  34  Ohio  St.  142  ;  McKee  v. 


Hamilton,  33  id.  7.  Bills  and  notes  are 
not  such  matters  of  account  as  are  referred 
to  in  the  statute  under  the  bead  of  "  mer- 
chants' accounts,"  but  are  rather  to  be 
regarded  as  "accounts  stated."  Chievly  v. 
Bond,  4  Mo<l.  105. 

^  Mill-dam  Foundry  r.  Hovey,  21  I*ick. 
(Mass.)  417. 

*  Hall  V.  Hall,  8  N.  H.  129. 

*  Oliver  v.  Thomas,  3  Lev.  367. 

*  In  re  Broomhead,  5  D.  &  S.  62. 

7  Pruyn  v.  Comstock,  66  Barb.  (N.Y.) 
9  ;  Adams  v.  Fort  Plain  Blank,  36  N.  Y. 
255  ;  Mygatt  v.  WUcox,  45  id.  306. 

8  Hale  V,  Aid,  48  Penn.  St.  22 ;  Lichty 
V.  Hugus,  55  id.  434.  In  Foster  v.  Jacks, 
4  Watts  (Penn.),  334,  it  was  held  that  the 
statute  does  not  commence  to  run  against 
an  attorney's  claim  so  long  as  the  debt 
which  the  attorney  seeks  to  collect  is  un- 
paid. 

»  Bac.  Abr.  Lim.  (E)  1  ;  South  Sea  Co. 
V.  Wymondsell,  3  P.  W.  144.  And  see 
Index,  S.  C.  Bankruptcy. 

1"^  Brocklehurst  v.  Jesso]»,  7  Sim.  438. 

^  Sanders  v.  Benson,  4  Beavan,  450. 


§  17.]  DEPOSITS.  89 

Sec.  17.  Deposits  with  Bankers,  within  Statute  of  James.  —  The 
ordinary  dealings  of  bankers  and  customers  also  fall  within  the  sec- 
tion, inasmuch  as  sums  paid  to  the  credit  of  a  customer  witli  his 
banker,  though  usually  called  deposits,  are  in  truth  loans  to  the 
banker ;  ^  and  it  is  a  fallacy  to  liken  the  dealings  of  a  banker  to  the 
case  of  a  deposit,  to  which,  in  legal  effect,  they  have  no  sort  of  resem- 
blance, as  money  paid  to  a  banker  becomes  at  once  a  part  of  his 
general  assets,  and  he  is  merely  a  debtor  for  the  amount.  In  fact, 
inone}'  deposited  with  a  banker  by  his  customer  in  the  ordinary  way 
is  money  lent  to  the  banker,  with  a  superadded  obligation  that  it  is  to 
be  paid  when  called  for  by  check  ; '  and  consequently  if  it  remains  six 
years  without  payment  of  principal  or  interest,  the  right  to  recover  it 
in  England  is  held  to  be  barred.  And  this  is  the  case  even  although 
there  is  an  agreement  to  pay  interest,  which  it  is  the  banker's  duty  to 
enter  to  his  customer's  credit ; '  and  in  the  case  cited  in  the  last  note  it 

1  Foley  V.  Hill,  1  PhilL  899  ;  Pott  v.  In  the  case  of  a  general  depositor,  the 

Clegg,  16  M.  &  W.  321  ;  Can*  ».  Carr,  1  money,  checks,  or  bills  which  he  deposits 

Mer.   541,   n.  ;    Devayne   v.   Noble,   id.  become  the  proi)erty  of  the  bank,  and  he 

66S.  becomes  a  creditor.     If  they  are  stolen, 

*  "Wray  v.  Tnskegoe  Ins.  Co.,  34  Ala.  lost,  or  destroyed,  or  become  of  no  value, 

58  ;  Robinson  v.  Gardner,  18  Gratt.  (Va.)  the  bank  sustains  the  loss,  and  he  is  still 

509.     Deposits  made  with  bankers  may  be  a  creditor.     He  has  no  claim  upon  the 

divided  into  two  classes:  I.  Those  in  which  money  or   bills  deposited.      The  officers 

the  bank  becomes  bailee  of  the  depositor,  may  use  them  as  they  please,  for  the  gen- 

the  title  to  the  thing  deposited  remaining  eral  purposes  of  the  institution,  and  he  is, 

with  the  latter ;  and,  2.  That  kind  pecu-  to  all  intents,  a  general  creditor  to  the 

liar  to  banking  business,   in  which  the  bank.     There  is  an  implied  assent  on  the 

depositor,  for  his  own  convenience,  parts  part  of  the  depositor,  and  the  agents  of 

with  the  title  to  his  money,  and  loans  it  to  the  institution  are  legally  authorized  to 

the  banker  ;  and  the  latter,  in  considera-  issue  bills  and  discount  notes  on  the  credit 

tion  of  the  loan  of  the  money,  and  the  right  of  such  deposits.      The  depositor,  there- 

to  use  it  for  his  own  profit,  agrees  to  refund  fore,  has  no  valid  claini  to  be  paid  in  pref- 

the  same  amount,  or  any  part  thereof,  on  erence  to  the   bill-holders,  who  are  also 

demand.     Marine  Bank  r.  Foltoa  Bank,  general  creditors.      Matter    of   Franklin 

2  Wall.  (U.  S.)  252.  Bank,  1  Paige  (N.  Y.),  249.     s.  p.  Ellis 

In  the  case  of  a  general  deposit,  banks  v,  Linck,  3  Ohio  St.  66. 
are  authorized  to  use,  in  discounting,  &c.,  •  In  Pott  v.  Clegg,  16  M.  &  W.  321, 
the  money  deposited,  as  a  temporary  loan.  Pollock,  C.  B.,  in  discussing  this  question, 
Uable  to  be  withdrawn  at  any  moment  by  said  :  '*  The  question  in  this  case  is,  how 
the  depositor,  the  deposit  being  a  debt  due  far  the  defendant  is  entitled  to  avail  him- 
from  the  bank  to  the  depositor,  which  self  of  an  old  banking  account,  on  which  a 
raises  an  implied  assmnpsit  for  its  repay-  large  balance  has  been  standing  for  many 
ment  ;  in  the  ease  of  a  special  deposit  they  years,  and  to  which  the  statute  of  limi- 
hare  no  such  right.  Foster  v.  Essex  Bank,  tations  would  apply  under  ordinary  cir- 
17  Mass.  479;  Matter  of  Franklin  Bank,  cumstances.  And  a  question  arose  whether 
1  Paige  (X.  Y. ),  249  ;  Bank  of  Kentucky  this  could  be  considered  in  any  other  light 
V.  Wister,  2  Pt»t.  (U.  S.)  318  ;  Albany  than  an  ordinary  debt ;  there  being,  un- 
commercial Bank  v,  Hughes,  17  Wend,  doubtedly,  several  authorities  in  which  it 
(X.  Y. )  94  ;  Coffin  ».  Anderson,  4  Blackf.  is  distinctly  laid  down  that  money  de- 
(Ind. )  395  ;  Dawson  v.  Beal  Estate  Bank,  posited  in  a  banker's  hands  is  equivalent 
6  Axk.  283.  to  money  lent ;  and  the  majori^  of  the 
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was  held  that  notwithstanding  that  the  debt  of  a  bank  to  customers  is 
one  of  a  special  nature,  and  for  which  no  action  can  be  brought  with- 
out a  previous  demand,  yet  the  statute  runs  within  the  period  fixed  for 
the  limitation  of  such  claim  if  no  demand  is  made.^  But  in  a  Delaware 
casc,^  it  was  held  that  an  action  will  not  lie  against  a  bank  for  a  de- 
posit, until  after  a  demand  has  been  made  therefor ;  and  such  seems  to 
be  the  rule  generally  adopted  in  this  country.'  The  engagement  of  a 
bank  with  its  depositors  is  not  to  pa}'  absolutely  and  immediatel}',  but 
when  payment  shall  be  required  at  the  banking-house,  and  therefore  it 
is  not  in  default  or  to  respond  in  damages  until  demand  and  refusal ; 
nor  does  the  statute  of  limitations  begin  to  run  until  demand  has  been 
dul}'  made.*  But  if  the  bank  has  rendered  an  account  claiming  the 
deposit  as  its  own,*  or  if  it  has  suspended  pa3'ment  and  closed  its  doors 
against  its  creditors,"  or  has  done  any  act  that  operates  as  a  notice  of 
its  intention  not  to  paj'  the  deposit,  a  demand  is  dispensed  with,  and 
the  statute  begins  to  run  from  the  date  of  such  act.'  In  an  English 
case.  Pollock,  C.  B.,  suggested  a  doubt  whether  the  question  was 
not  one  for  a  jury  to  decide  whether  money  so  lent  were  a  loan  or 
deposit.* 


court  are  of  that  opinion.  I  entirely  con- 
cur in  the  judgmeut  of  the  rest  of  the 
court,  that  the  set-off  in  the  present  case 
cannot  be  made  available  ;  for  even  as- 
suming that  this  account  ought  not  to  be 
treated  as  money  lent,  but  that  there  are 
peculiar  circumstances  in  a  banking  ac- 
count which  distinguish  it  from  any  other, 
yet  none  of  those  circumstances  appear  on 
these  pleadings,  so  as  to  justify  us  in  con- 
sidering this  case  differently  from  what  we 
should  if  it  were  an  ordinary  case  of  money 
lent ;  and  1  therefore  concur  with  the  rest 
of  the  court,  that  the  present  rule  must  be 
discharjjed.  At  the  same  time,  I  must, 
certainly  with  considerable  doubt  and 
diffidence,  confess  the  hesitation  of  my 
own  opinion,  whether  there  is  not  special 
contract  between  the  banker  and  his  cus- 
tomer as  to  the  money  depovsited,  which 
distinguishes  it  from  the  ordinary  case  of 
a  loan  for  money.  It  seems  to  me  that  it 
is  a  question  for  the  jury,  who  ought  to 
decide  what  is  the  liability  of  the  banker, 
and  whether  the  money  deposited  with 
him  is  money  lent  or  not.  I  could  not 
concur  in  the  judgment  of  the  rest  of  the 
court  without  expressing  this  doubt,  in 
which,  however,  they  do  not  partake,  as 
they  are  of  opinion  that  money  in  the 
hands  of  a  bauker  is  merely  money  lent, 


with  the  superadded  obligation  that  it  is 
to  be  paid  when  called  for  by  the  draft  of 
the  customer."  Parke,  Alderson,  and 
RdLFE  were  the  other  members  of  the 
court  See  Thompson  v.  Bank  of  North 
America,  82  N.  Y.  1,  where  it  is  held  that 
the  statute  does  not  begin  to  run  on  a  1 
deposit  until  a  demand  has  bwn  made.  I 
Foley  V,  Hill,  ante.  But  in  the  latter 
case  there  was  no  charge  in  the  bill  that 
the  bankers  had  fraudulently  or  through 
gross  carelessness  omitted  their  duty  to 
enter  the  interest. 

1  Pothier  on  Contracts,  quoted  in  Pott 
V.  Clegg,  16  M.  &  W.  at  p.  325.      . 

*  Johnson  v.  Farmere'  Bank,  1  Harr. 
(Del.)  117. 

*  Downes  v.  Bank  of  Charlestown,  6 
Hill(N.  Y.),  297. 

*  Girard  Bank  v.  Bank  of  Penn 
Township,  39  Penn.  St.  92 ;  Adams  v. 
Orange  County  Bank,  17  Wend.  (N.  Y.) 
514. 

*  Bank  of  Missouii  v.  Beroist,  10  Mo. 
619. 

«  Watson  V.  Phenix  Bank,  8  Met 
(Mass.)  217. 

7  Farmers*  Bank  v.  Planters'  Bank,  10 
G.  &  J.  (Md.)  422. 

*  Pott  V.  Clegg,  arUe, 
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Sec.  18.  Distinotioii  when  Deposit  is  special.  — The  case  is  diflTerent 
where  the  banker  has  notice  that  the  fund  is  a  trust  fund,  even  tiiough 
he  has  no  notice  what  are  the  particular  trusts,*  or  where  money  is 
deposited  in  a  sealed  bag,  or  which  may  othei'wise  be  ear-marked  and 
recovered  in  specie,^  The  liability  of  an  attornej'  for  money  of  his 
client  which  has  come  to  his  hands,  in  the  absence  of  fraud,  is  simply 
that  of  an  agent  or  factor,  and  creates  a  simple-contract  debt  onl}-.* 
The  rule  is  that  where  an  attorney  collects  monej'  for  his  client,  the 
statute  begins  to  ran  from  the  time  of  its  receipt,  and  that,  too, 
without  regard  to  notice  to,  or  a  demand  by,  the  client.*  But  where 
the  attorney  has  fVaudulently  concealed  the  fact  that  the  claim  is  col- 
lected from  his  client,  as  if  upon  inquiry  he  informs  him  that  it  has 
not  been  collected,  when  in  fact  it  has  been,  the  statute  does  not  begin 
to  ran  except  from  the  time  when  the  client  discovers  the  fraud.  Thus, 
where  a  claim  had  been  sent  by  an  attorney  to  an  agent  in  another 
State,  and  apon  inqoir}'  by  his  client  he  informed  him  that  the  claim  was 
not  collectible,  when  in  fact  it  had  been  collected  by  such  agent,  it  was 
held  tiiat  the  statute  did  not  begin  to  run  until  the  time  of  the  discovery 
of  the  fraud,  and  that,  too,  whether  the  attorne}*  was  or  was  not  acting 
in  good  faith  when  he  gave  the  answer.^  But  where  the  plaintiff 
claimed'^against  his  attorney  for  money  received  on  his  behalf,  the  stat- 
ute was  held  not  to  be  a  bar  to  the  summar}'  jurisdiction  of  the  court.* 
An  action  for  mesne  profits  is  held  to  be  within  the  act.^ 

8ec.  19.  Illustrations  of  Application  of  Statute  in  Special  Cases. — 
Money  due  by  virtue  of  a  custom  is  within  this  act.'  So,  too,  is  an 
action  grounded  on  a  by-law  made  by  a  company  under  its  charter ;  on 
tlie  ground,  apparently,  that  although  in  one  sense  a  by-law  is  grounded 
on  the  statute  or  charter  which  authorizes  it,  yet  it  only  operates 
against  an  individual  by  virtue  of  his  own  assent.'  But,  except  where 
otherwise  provided,  actions  founded  directly  upon  a  statute,  a  matter 
of  record,  or,  in  fact,  anj'  specialty,  are  not  within  the  statute ;  ^^  but  the 


1  Biidgman  v.  Gill,  24  Bear.  802. 

*  Carr  r.  Carr,  1  Mer.  641,  n. ;  Devayne 
V,  Noble,  id.  568. 

«  McCoonv.  Galbraith,  29Penn.  St.293; 
In  T€  Hindmarsh,  1  Dr.  &  8w.  129  ;  Bur- 
dick  r.  Garrett,  6  Ch.  233  ;  Watson  v. 
Woodman,  L.  R.  20  Eq.  731. 

*  Campbell  r.  Boggs,  48  Penn.  St  524; 
Alexander  v.  Westmoreland  Bank,  1  id. 
395;  Fleming  v.  Cnlbert,  46  id.  498; 
Glenn  v.  Cuttle,  2  Grant's  Cas.  (Penn.) 
273. 

*  Morgan  v.  Tencr,  88  Penn.  St.  806. 
See  also  Wirkersham  v.  I..ee,  id.  416. 

*  Ex  pnrU  Sharp,  W.,  W.  k  D.  854. 

^  Reade  v.  Reade,  5  Ves.  749.  In 
Mitchell  9.  Mitchell,  10  Md.  234,  the  court 


were  equally  divided  uj»on  the  question 
and  the  court  below  having  held  that  the 
statute  was  a  bar,  the  judgment  stood. 
See  Morgan  v.  Varick,  8  Wend.  (N.  Y.) 
587,  where  the  doctrine  stated  in  the  text 
was  held. 

*  Mayor  of  rx>ndon  v.  Gony,  2  Lev. 
174  ;  8.  c.  as  City  of  I^ondon  v.  Goree,  1 
Vent.  298 ;  Tobacco  Company  v.  Loder, 
16  Q.  B.  765. 

•  Feltmakers*  Co.  v,  Davis.  1  Strange, 
885  ;  Barber  Surgeons  of  Ix>ndon  v.  Pel- 
son,  2  Lev.  252. 

1°  Cork  &  Bandon  Railway  Co.  v.  Goode, 
13  C.  B.  286,  where  private  property  has 
been  damage*!  by  a  public  improvement, 
and  the  statute  has  given  a  remedy  there- 
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rule  is  otherwise  as  to  actions  only  indirectl}'  founded  npon  a  statute  ^ 
or  specialty.  Thus,  where  an  action  for  use  and  occupation  lies  fiM* 
the  recovery  of  the  use  of  premises,  although  there  is  a  lease  under 
seal,  the  statute  applies.^  So,  where  a  surety  upon  a  bond  is  eom{>clled 
to  pay  money  thereon  for  his  principal,  the  statute  runs  upon  his  claim 
therefor,  although  it  arose  out  of  his  obligation  under  a  specialty.'  So, 
where  a  contract  under  seal  is  so  executed  as  not  to  authorize  a  party 
injured  by  its  breach  to  maintain  an  action  thereon,  he  may  bring 
assumpsit,  and  set  up  the  contract  by  way  of  inducement.*  So,  where 
the  terms  of  a  sealed  instrument  have  been  varied  by  parol,  the  in- 
strument is  thereby  reduced  from  a  specialty  to  a  simple  contract, 
and  assumpsit  lies  for  its  breach,  and  consequently  the  statute  applies.* 
The  statute  applies  to  a  setoff^  or  any  trust  that  is  the  ground  of  an 
action  at  law,'  to  town  or  cit}'  orders,^  to  a  legacy  not  charged  on 
land,"  to  a  vendor's  lien,^®  to  actions  against  a  sheriff  for  money  col- 
lected on  execution,^^  and,  indeed,  every  claim  or  demand  that  may  be 
made  tlie  ground  of  an  action  of  assumpsit.     In  this  country,  in   all 

for,    the   statute   of  Umitations  does  not  '  Winserr.  Barnet,  4Waah.(U.S.  C.  C.) 

apply,     Hanniiin    v.   West     Chester,    63  631.     The  effect  of  the  statute  upon  trusts 

Penn.  St.  475  ;  nor  does  the  statute  apply  will  be  made  the  subject  of  a  separate 

to  a  statutory  proceeding  for  the  assess-  chapter ;  but  it  may  be  stated  here  that 

xnent  of  damages  for  the  construction  of  a  the  rule  that  the  statute  does  not  a]>]>ly  to 

railroad,    McClinton    v.    Pittsburgh,    &c.  cases  where  ihe  technical  relation  of  tnis- 

R.  U.  Co.,  66  id.  404;  Delaware,  &c.  R.  R.  tee  and  cestui  que  trust  exists,  only  applies 

Co.  r.  Bursou,  61  id.  369;  nor  to  a  mu-  in  cases  over  which  courts  of  equity  have 

nici|)al  assessment,  Magee  v.  Com.,  46  id.  exclusive   jurisdiction,  Cocke    v.  M'Gin- 

858;  Council  r.  Moyamnising,  2  id.  224.  nis,  M.  &  Y.  (Tenn.)  361;  nor  where  the 

But  if  a  party  resorts  to  his  common-law  trustee   disclaims    the    trust.    Walker  v. 

remedy   for  such  damages  the  statute  ap-  W^alker,  16  S.  &  R.  (Penn.)  379;   nor  to 

plies.     McClinton  v.  Pittsburgh,  &c.  R.  R.  implied   trusts,   Wilmerding  v.  Kuss,   38 

Co.,  ante.      In  Knapp  v.  Clark,  30   Me.  Conn.  67;  but  to  open,  continuing  trusts 

244,  it  WiUi  held  that  an  action  on  a  judg-  the  statute  has  no  application,  so  long  as 

nient  recovered  under  the  Mill  Act  was  the  trust  continues,  Wilmenling  r.  Russ, 

not  within  the  statute.  ante;  Johnston  v.  Humphries,  14  S.  &  li, 

i  South  Sea   Co.  v.  Wymonsall,  3  P.  (Penn.)   394;   Seymour  v.  Freer,  8  Wall. 

Wms.  144.     Thus,  an  action  of  assumpsit  (U.  S.)  202;  where,  however,  the  fiduciary 

lies  ujjon  an  implied  promi.He  to  discharge  relation  ceases,  the  relation  of  debtor  and 

an  obligation  creatM  by  statute,  Bath  v.  creditor  exists,    and    the   statute   R])plies 

Freejiort,  5  Mass.  326  ;  unless  some  other  from  that  time,   Bone's  Ap]>eal,  27  Penu. 

remedy   is   ex])ressly  given,    Hillsboro  v.  St.  492;  Bull  v.  Lawson,  4  W.  &S.  (Penn.) 

I-iondonderry,  43   N.   H.  451 ;  Watson  v.  557.     See  chapter  on  Trusts.     Constnic- 

Cam bridge,  15  Mass.  286.  tive  trusts  are  within  the  statute.      Ash- 

5*  Conover  v.  Conover,  1  N.  J.  Eq.  403.  urst's  A]»p<^al,  60  Penn.  St.  290. 

*  Penninian  v.  Vinton,  4  Mass.  276.  *  People  v.  Lincoln,  41  Mich.  415. 

*  Hitchcock  V.   Lukens,  8  Port.  (Ala.)  *  Souzer  v.    De  Meyer,  2    Paige   Ch. 
333.  (N.  Y.)  574;  American  Bible   Society  v. 

6  Hydeville  Co.  v.  Eagle  R.  R.  &  Slate  Hebanl,  41  N.  Y.  619. 

Co.,  44  Vt.  395  ;    Mill-dam   Foundry  v.  1°  Borst  v.  Corey,  15  N.  Y.  505. 

Hovey,  21  Pick.  (Mass.)  417;  Munroe  v,  "  Elliot  v.   Cronk,  13  Wend.  (N.  Y.) 

Perkins,  9  id.  298.  35. 

*  Nolin  V.  Blackwell,  30  N.  J.  L.  170. 
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of  the  States  the  statote  expressly  or  by  fair  inference  embraces  the 
action  of  assumpsit,  as  in  Maine,^  Vermont,^  Massachusetts,'  Con- 
necticut, New  York,  Delaware,  Michigan,  Wisconsin,  Missouri^ 
Arkansas,  and  Florida;  while  in  Rhode  Island,  New  Jersey,  Penn- 
sylvania, Maiyland,  Virginia,  North  Carolina,  South  Carolina,  Geor- 
^a,  Alabama,  Mississippi,  Tennessee,  Kentucky,  Ohio,  Indiana, 
Illinois,  Iowa,  California,  Oregon,  Minnesota,  Kansas,  Nevada,  and 
Nebraska,^  the  same  class  of  actions  is  embraced  under  the  head  of 
debt,  case,  or  actions  upon  written  or  unwritten  contracts.  In  Lou- 
isiana all  personal  actions  are  barred  after  thirty  years  ;^  while  in 
Texas  the  statute  embraces  written  contracts,  and  provides  that  they 
shall  be  barred  in  four  years,  and  actions  of  debt  upon  contracts  not 
in  writing,  in  two  years,  which  includes  all  that  class  of  actions  usually 
embraced  under  the  head  of  assumpsit.  Thus  it  will  be  seen  that  the 
construction  put  upon  the  statute  21  James  I.  by  the  English  court  is 
of  material  importance  in  the  construction  of  our  own,  because  while, 
as  has  already  been  said  of  the  statute  of  James,  it  is  '^  loosely  worded," 
so  the  same  observations  are  also  applicable  to  some  of  our  own  stat- 
utes, and  in  nearly  all  of  them  there  are  many  matters  left  to  be  sup- 
plied by  intendment.  In  order  to  ascertain  to  what  class  of  actions 
the  statute  applies,  it  is  necessary  to  ascertain  what  classes  of  claims 
may  be  the  foundation  of  assumpsit  or  debt. 

§  20.  ABsumpsit,  for  what  it  lies.  —  The  action  of  assumpsit,  as  it 
formerly  existed  as  an  active  remedy,  and  as  it  now  exists  in  all  the 
States  in  substance  although  not  in  form,  was  comprehended  under  the 
head  of  trespass  on  the  case,  and  embraces  all  causes  of  action  for  the 
recovery  of  damages  for  the  breach  of  any  simple  contract,  oral  or 
written,  or  express  or  implied,®  as  checks,'  promissory  notes,'  payable 
either  in  money  or  specific  articles,'  as  bills  of  exchange,*^  interest  cou- 
pons upon  municipal  or  other  bonds,"  an  award  not  under  seal,^*  any 
acknowledgment  of  an  indebtedness,  certificates  of  deposit,^'  for  work 
done  under  a  special  contract  under  seal,  but  not  according  to  the  cov- 


1  Maine  Rev.  SUt.  c.  146,  {  9. 
«  Comp.  Stat  c  58. 
»  Rev.  Stat  c.  197. 

*  See  Appendix,  statutes  of  the  several 
Sutes. 

^  Griffith's  Annnal  Register,  680. 

•  Carter  v,  Hope,  10  Barb.  (N.  Y.) 
180;  Howes  v.  Austin,  35  III.  396. 

^  Hinsdale  r.  Bank  of  Orange,  6  Wend. 
(N.  Y.)  84;  Hughes  v,  Wheeler,  8  Cow. 
(N.  Y.)  77;  Woods  v.  Schroeder,  4  H.  &  J. 
(Md.)  276;  Ellsworth  v.  Brewer,  11  Pick. 
(Mass.)  320;  Tenny  v,  Sandbom,  5  N.  H. 
557;  Eagle  Bank  v.  Smith,  5  Conn. 
71. 


*  Payne  v.  Couch,  1  Greene  (Iowa),  64; 
Stener  v.  Lamoure,  H.  &  D.  Supp.  (N.  Y.) 
352;  St.  Louis,  &c.  Co.  v.  Souland,  8  Mo. 
665. 

9  Farmers',  &c.  Bank  v,  Payne,  25 
Conn.  444. 

10  Johnson  v.  Stark,  24  HI.  25. 

u  Brady  v.  Mayor,  1  Barb.  (N.  Y.) 
584  ;  Bates  v.  Curtis,  21  Pick.  (Mass.) 
247. 

^  Morse  v.  Allen,  44  N.  H.  33;  Carver 
V.  Hayes,  47  Me.  257. 

n  Swift  V.  Whitney,  20  IlL  144;  Stat© 
Bank  v.  Corwith,  6  Wis.  551. 
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enant,^  or  when  the  contract  has  been  rescinded,'  on  the  promise  of  a 
grantor  to  refund  the  purchase-money  for  land  on  account  of  a  failore 
of  title,'  to  recover  for  goods  sold  and  delivered,*  for  services  rendered 
on  express  or  implied  request,*  for  a  breach  of  warrant3\  express  or 
implied,®  for  the  breach  of  a  contract  of  bailment,'  for  a  subscription  to 
the  stock  of  a  corporation  ; '  so  for  a  refusal  of  a  corporation  to  issue  to 
the  owner  of  stock  a  certificate  thereof,  or  to  recognize  his  rights  as 
owner  thereof, •  and  for  dividends  due  upon  stock, ^°  for  a  pecuniary 
legac}'  not  made  a  charge  upon  lands ;  ^^  and  it  seems  that  it  lies  against 
a  devisee  of  land  charged  with  the  payment  of  a  legacy  or  annuity 
when  the  obligation  to  pay  becomes  complete  ; "  so,  too,  it  lies  for  the 
purchase-mone}'  agreed  to  be  paid  for  land,"  for  the  recovery  of  money 
paid  for  the  conve3'ance  of  land  to  which  the  grantor  had  no  title  or  no 
power  to  convey,^*  or  under  an  agreement  to  convey  land,  but  which  the 
payee  refuses  or  is  unable  to  convey  ;  "  and  generally  for  mone}*  paid 
upon  a  consideration  that  has  failed,  whether  it  was  paid  under  a  sim- 
ple contract  or  specialty,^'  or  for  money  paid  under  false  and  frauda- 

1  Canby  v,  iDgersoll,  4  Blackf.  (Ind.)         ^°  Ellis  v.  Essex  Merrimack  Bridge,  2 

493.  Pick.  (Mass.)  243. 

a  Bassett  v.  Sanbom,  9  Ciish.  (Mass.)        "  Woodruff  v.  Woodruff,  8  N.  J.  L. 

68;  Hill  V.  Green,  4  Pick.  (Mass.)  114.  552  ;  Clark  v,  Heiring,  5  Binn.  (Peiin.) 

«  MillertJ.  Watson,  4  Wend.(N.Y.)  267.  33;   Goodwin   v.   Chaffee,   4   Conn.    168; 

*  Edmunds  v,  Wiggin,  25  Me.  505;  Knapp  v.  Hannaford,  6  id.  176  ;  Cowell 
Davis  V.  Sanders,  11  N.  H.  259;  Kingman  v.  Oxford,  6  N.  J.  L.  432. 

V,  Hotaling,  25  Wend.  (N.  Y.)  423.  ^  Swasey  v.  Little,  7  Pick.  (Mass.)  296; 

^  James  v.   Buzzard,   Hempst.   (U.   S.  Adams  v.  Adams,  14  Allen  (Mass.),  65; 

C.  C.)  240.      In  WaU'hman  v.  Crook,  6  Sheldon    v.   Purple,    15    Pick.     (Mass.) 

0.  &  J.  ( Md. )  246,  it  was  held  that  assump-  528. 

sit  lies  for  work  done  under  a  contract  *'  O'Neale  v.  Lodge,  3  H.  &  M.  (Md.) 

under  seal,  though  not  according  to  the  433;  Shephard  r.  Little,  14  Johns.  (N.  Y.) 

terms  of  the  contract,  if  the  work  is  ac-  210;   Bowen  v.  Bell,  19  id.   338;   Wood 

cepted;  but  in  such  a  case  the  action  is  for  v.  Gee,  3  McCord  (S.  C. ),  421. 

the  value  of  the  services,  and  not  upon  the  ^*  Shearer  v.  Fowler,  7  Mass.  31;  Claf- 

contract  itself.  liu  v.  Godfrey,  21  Pick.  (Mass.)  1. 

6  Evertsen  v.  Miles,  6  Johns.  (N.  Y.)  ^^  Parker  v.  Taiiiter,  123  Mass.  186; 
138;  Kimball  v.  Cunningham,  4  Mass.  White  v.  Wieland,  109  id.  291  ;  Williams 
605  ;  Byers  v.  Bostwick,  2  Tread w.  (S.  C.)  v.  Homis,  108  id.  91  ;  Dix  v.  Marcy,  116 
Const.  75  ;  Rew  v.  Barber,  3  Cow.  (N.  Y.)  id.  416. 

272.  18  Williams  v.  Reed,  5  Pick.    (Mass.) 

7  Bank  of  Mobile  v.  Huggins,  3  Ala.  482;  Lawrence  v.  Carter,  16  id.  12;  Ar- 
206.  thur    V.    Saunders,    9    Port.    (Ala.)   626. 

"  Rensselaer,   &c.  Plank   Road   Co.  v.  Thus,  money  paid  for  insurance  when  the 

Barton,  16  N.  Y.  457,  n.  ;  Ogdensburgh,  policy    never    attached,    Hemmenway    v, 

&c.  R.  R.  Co.  V.  Frost,  21  Barb.  (N.  Y.)  Bradford,  14  Mass.  121;  or  under  a  deed 

541 ;  Dayton  v.  Borst,  31  N.  Y.  435 ;  Bar-  which  the  person  executing  had   no  au- 

rington  V.  Pittsburgh,  &c.  R.  R.  Co.,  34  thority  to  make,   Claflin  v.  Godfrey,   21 

Penn.  St  358.  Pick.    (Mass.)   1  ;  for  freight  or  passage 

•  Wyman  v.  Am.  Powder  Co.,  8  Cush.  money  when  the  voyage  is  broken  up  by  a 
(Mass.)  168;  Gray  v.  Portland  Bank,  3  peril  of  the  sea  or  othen^'ise.  Chase  v, 
Mass.  364  ;  Sargent  r.  Franklin  Ins.  Co.,  Alliance  Ins,  Co.,  9  Allen  (Mass.),  811. 

8  Pick.  (Mass.)  90. 


§  21.]  ASSUMPSIT  FOB  TOBTS.  45 

leut  representations,^  by  mistake.'  It  lies  to  recover  an  account 
stated,*  and  also  to  recover  a  final  balance  due  from  one  partner  to 
another  growing  out  of  a  settlement  of  the  business  of  the  firm/  on  a 
foreign  judgment,*  for  money  accruing  under  a  statute,*  by  one  co- 
tenant  against  another  who  has  received  more  than  his  share  of  the 
profits  from  the  common  property,''  and  in  all  instances  where  book- 
account  lies,  when  this  remedy  is  given  by  statute.* 

Sec.  21.  For  Torts,  AMumpsit  lies,  when.  —  Without  stopping  to 
multiply  instances,  it  may  be  said  that  assumpsit  lies  for  the  breach 
of  any  simple  contract,  and  in  all  cases  where  a  contract  or  promise 
exists  by  express  act  of  the  parties,  or  where  the  circumstances  are 
such  that  the  law  will  imply  a  promise;  and  it  may  be  said  that 
under  this  head  a  recovery  may  be  had  for  tortious  acts,  properly 
embraced  under  the  head  of  actions  ex  delicto^  in  all  those  cases 
where  from  the  circumstances  of  the  case  the  law  will  imply  a  promise 
on  the  part  of  the  wrong-doer  to  reimburse  the  party  injured  by  his 
act.  The  party,  under  such  circumstances,  may  elect  to  waive  the  tort 
and  sue  in  assumpsit.  Especially  is  this  the  case  where  a  person  has 
wrongfully  or  unlawfully  obtained  the  goods  of  another  and  sold  them,* 
or  converted  them  to  his  own  use,  so  that  they  cannot  be  returned 
in  statu  quo.^^  Thus,  where  a  person  cut  and  carried  away  growing 
wood  of  another,  and  converted  it  so  that  it  could  not  be  returned  in 
specie^  it  was  held  that  the  owner  might  waive  the  tort  and  sue  upon  an 
implied  contract  of  sale  ; "  and  in  all  cases  where  the  gist  of  the  trans- 
action is  a  tort,  if  it  arises  out  of  a  contract,  the  plaintiff  may  elect 
whether  to  declare  in  tort  or  in  contract ;  ^  and  this  covers  that  class  of 
actions  arising  from  deceit,^*  iraud,^^  or  a  breach  of  warranty  in  the  sale 

1  Dana  v,  Kemble,  17   Pick.   (Mass.)  Rogers,  8  III.  817;  Sturtevaiit  v.  Water- 

545.  bury,  2  Hall  (N.  Y.  Sup.  Ct. ),  449  ;  Har- 

«  Scott  V.  Wamer,  2  Lana.  (N.  Y.)  49;  pending  v.  Shoemaker,  87  Barb.  (N.  Y.) 

Kingston  Bank  v,  Ettinge,  40  N.  Y.  391;  270  ;  Berly  v.  Taylor,  5  Hill  (N.  Y.),  677. 

Kenanl  r.  Fiedler,  3  Duer  (N.  Y.  Sup.  C),  ^^  Goodenow  v.  Snyder,   3  Iowa,  599  ; 

318.  Jones  r.   Buzzard,  Herapst.  (U.  S.  C.  C.) 

»  Hoyt  V.  Wilkinson,  10  Pick.  (Mass.)  240  ;    Fratt  v.   Clark,   12  Cal.   89  ;   Mc- 

81;  Dunbar  v.  Johnson,  108  Mass.  519.  Cullough  v.  McCullough,  14  Penn.  St.  295; 

•  Welby  V.  Phinney,  16  Mass.  116.  Dundas  v.  Muhlenberg,  35  id.  351  ;  AU- 

•  Buttrick  V.  Allen,  8  Mass.  273.  brook  v.  Hathaway,  3  Sneed  (Tenn.),  454; 

•  Pawlet  p.  Sandgate,  19  Vt.  621,  un-  Chambers  v.  Lewis,  2  Hilt.  (N.  Y.  C.  P.) 
less  the  statute  provides  another  remedy.  691 ;  Tankersley  v.  Childers,  23  Ala.  781 ; 

f  Brigham   v,   Ereleth,   9   Mass.   638;  Patterson  v.  Prior,  38  Ga.  216. 

Jones  V.  Harraden,  id.  640,  n.  ^^  Halleck  v.  Mixer,  16  Cal.  674. 

«  Edwards  v.  Nichols,  3  Day  (Conn.),  ^  Vasse  v.  Smith,  6  Cranch  (U.  S.),  226 ; 

16.  Stoyle  v.  Westcott,  2  Day  (Conn.),  422  ; 

•  Bank  of  North  America  v,  M*Call,  Blalock  v.  Phillips,  38  Ga.  216. 

4  Binn.   (Penn.)  374  ;  Willet  v.  Willet,  "  Pearsall  v,  Chapin,  44  Penn.  St.  9; 

8  Watts  (Penn.),  377  ;  Stockett  v.  Wat-  Gray  v,  Griffith,  10  Watts  (Penn.),  431. 

kins,  2  G.   &  J.  (Md.)  326  ;  Sanders  v,  "  Ascutney  Bank  v,  McOrmsby,  28  Vt. 

Hamilton,  8  Dana  (Ry.),  662 ;  Morrison  v,  721 ;  Leach  v.  Leach,  68  N.  Y.  630. 
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of  property.*  In  a  case  where  a  tort  may  be  waived  and  assnmpsit  brought 
therefor,  the  latter  action  will  lie  even  though  an  action  for  the  tort  is 
barred  by  the  etatute.'  This  was  well  illustrated  in  the  case  last  cited, 
in  which  it  was  held  that  if  a  tenant  for  life  has  rendered  accounts  for 
the  remainder-man  of  timber  cut  by  him  during  a  period  of  more  than 
six  years  before  a  bill  in  equit}'  for  an  account  of  such  timber,  and  for 
the  value  of  it,  the  statute  cannot  be  pleaded  to  the  bill ;  and  the 
i*eason  assigned  was,  that  although  if  the  remainder-man  had  bronght 
trover  the  tenant  might,  notwithstanding  the  rendering  of  the  accounts, 
have  pleaded  the  statute,  yet  he  could  not  have  done  so  if  the  remainder- 
man had  brought  assumpsit.  Sir  John  Leach,  V.  C,  in  passing  upon 
this  question,  said :  ^^It  is  dear  from  the  authorities  that  the  plaintiff 
might  have  elected  to  bring  an  action  of  assumpsit,  and  not  trover, 
for  the  money  had  and  received  by  the  defendant  from  the  sale  of 
timber,  and  that  the  rendering  of  the  account  as  alleged  b^'  the  bill 
would  have  been  an  acknowledgment  by  the  defendant,  which  in  the 
action  of  assumpsit  would  have  taken  the  case  out  of  the  statute  of 
limitations."  In  a  Massachusetts  case,'  the  defendant  obtained  pos- 
session of  certain  promissory  notes  without  a  legal  transfer  from  the 
owner,  and  received  payment  of  some  of  them  more  than  six  years,  and 
of  others  within  six  years,  next  before  action  brought ;  and  it  was  held 
that  he  was  liable  in  assumpsit  for  the  sums  received  within  the  six 
years,  and  that  he  was  estopped  to  say  that  the  notes  were  obtained  by 
fraud,  and  so  an  action  of  trover  therefor  would  have  been  barred  by 
the  statute,  upon  the  ground  that  a  wrong-doer  cannot  allege  his  own 
wrong  for  the  purpose  of  antedating  the  injury,  so  as  to  let  in  the 
statute  ;  and  that  where  the  injured  party  has  a  right  to  either  of  two 
remedies,  the  one  he  chooses  is  not  barred  by  limitation  because  the 
other  is.  The  latter  rule  is  illustrated  in  the  case  of  a  note  secured 
by  mortgage  upon  lands.  Although  the  note  may  be  barred  by  the 
statute  in  six  3'ears,  yet  the  mortgage  being  a  specialty  is  not  barred, 
and  the  mortgagee  may  pursue  his  renied}'  upon  the  mortgage  at  any 
time  before  the  statute  has  run  upon  it,  and  recover  the  lands  or  the 
full  amount  of  his  mortgage  debt.  The  rule  ma}*  be  said  to  be  that, 
although  statutes  of  limitation  are  equally  applicable  in  actions  at  law 
or  proceedings  in  equity,  yet,  where  there  are  two  securities  for  the 
same  debt,  one  of  which  is  barred  and  the  other  not,  the  creditor,  not- 

1  Camp  V.  Pulver,  5  Barb.  (N.  Y.)  41  ;         2  Honey  v.    Honey,    1    Sim.    &   Stu« 

Roth  V.  Piilmer,  27  id.  652  ;  Evertsen  v.  560. 

Miles,  6  Johns.  (N.  Y.)  138  ;  Rew  v.  Bar-         «  Lamb  v.  Clark,  5  Pick.  (Mass.)  193  ; 

ber,  3  Cow.  (X.  Y.)  272.     But  where  as-  Jones  v.  Hoar,  id.  285;  Willett  v.  Willett, 

sumpsit  is  brought  for  a  breach  of  warranty,  3  AVatts  (Penn. ),  277  ;  Ivory  v.  Owens,  28 

the  plaintiff  must  declare  specially  on  the  Ala.    641  ;    Martin  v.    Brooklyn,    1    Hill 

contract,  as  it  is  tbe  breach  of  that  which  (N.  Y.),  545. 
constitutes  tlie  gist  of  the  action.     Russell 
V.  GUmore,  64  lU.  147. 
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withstandiDg  he  has  lost  bis  remedy  at  law  on  the  former,  may  pursue 
it  in  equity  on  the  latter.^  And  the  same  rule  prevails  where  a  person 
is  given  certain  personal  propert}'  to  hold  as  collateral  security  for 
the  payment  of  a  note  or  other  obligation.  The  statute  runs  upon 
the  debt,  but  this  does  not  defeat  the  creditor's  lien  upon  the  property 
given  as  collateral.'  The  statute  simply  bars  the  remedy,  it  does  not 
extinguish  the  debt ;  consequently,  where  a  lien  is  given  upon  prop- 
erty for  the  payment  of  a  claim,  whether  by  contract  or  by  the  custom 
and  usage  of  trade,  the  lien  may  be  enforced,  although  the  remedy 
upon  the  debt  itself  is  barred.'     Thus,  in  the  case  last  cited,  the  de- 


1  ThayeT  v.  Mann,  19  Pick.  (Mass.)  535; 
Ayres  v.  Wait,  10  Cush.  (Mass.)  72  ;  Han- 
Ion  r.  Uannon,  123  Mass.  441.  In  the 
ease  of  a  claim  secored  by  a  mortgage,  al- 
though the  remedy  by  an  action  at  law  for 
the  claim  may  be  barred  by  the  statute  of 
limitations,  the  remedy  under  the  mortgage 
will  not  be  affected  by  any  lapse  of  time 
short  of  the  period  sufficient  to  raise  the 
presumption  of  payment.  Hanna  t;.  Wil- 
son. 8  Gratt.  (Va.)  242  ;  Coles  v.  Withers, 
33  id.  186 ;  Elkms  v.  Edwards,  8  6a.  325 ; 
Thayer  v,  Mann,  19  Pick.  535 ;  Pratt  v. 
Huggins  29  Barb.  (N.  Y.)  277;  Borst 
V.  Corey,  15  N.  Y.  505  ;  Belknap  v, 
Gleaaon,  11  Conn.  160 ;  Miller  v.  Trustees 
of  Jefferson  College,  14  Miss.  651;  Trotter 
r.  Erwin,  27  id.  772;  Nevitt  v.  Bacon, 
32  id.  212 ;  Joy  v.  Adams,  26  Me.  830  ; 
Wiswell  o,  Baxter,  20  Wis.  713;  Cookas  v, 
Culbertsi>n,  9  Nev.  199  ;  3  Pars,  on  Cont. 
99,  100;  Smith's  Executrix  v.  Washington 
City,  Virginia  Midland,  &  Great  Southern 
Railroad  Co.,  33  Gratt  (Va.)  84.  In  New 
Hampshire  the  statute  expressly  provides 
that  actions  upon  notes  secured  by  mort- 
gage may  be  brought  so  long  as  an  action 
upon  the  mortgage  itself  may  be  brought. 
Sec  Appendix,  New  HampAiire.  Harris 
r.  Mills,  10  N.  H.  429.  In  IlUnois,  it  is 
held  that,  if  the  mortgage  contains  no 
covenant  for  the  payment  of  money,  the 
statute  runs  upon  the  right  to  foreclose 
it  whenever  the  note  which  it  is  given  to 
seen  re  w  barred. 

«  Slaymaker  v.  Wilson,  1  P.  &  W. 
(Penn.)  216.  In  Higgins  v.  Scott,  2  B.  & 
Ad.  413,  an  attorney  had  a  lieu  upon  a 
jadgment  for  a  debt  which  was  barred  by 
the  statute,  and  it  was  contended  that  in 
consequence  his  lien  was  lost ;  but  the  court 
heU  that  the  statute  of  limitations  only 


barred  the  remedy  and  did  not  destroy  the 
debt,  so  that  the  attorney  had  a  right  to 
be  paid  from  the  sale  of  the  goods  upon  an 
execution  issuing  on  the  judgment,  fol- 
lowing out  the  principle  upon  which 
Spears  v.  Hartley,  3  Esp.  81,  was  predi- 
cated, that,  although  the  statute  has  run 
upon  the  demand,  yet  if  a  creditor  obtains 
possession  of  goods  upon  which  he  has  a 
lien  for  a  general  balance  he  may  hold  them 
for  that  demand  by  virtue  of  his  lien. 

«  Spears  v.  Hartley,  3  Esp.  81.  All 
liens  which  are  created  by  a  deposit  of  per- 
sonal property  by  one  person  in  the  hands 
of  another,  under  an  express  or  implied 
stipulation  that  the  latter  shall  be  entitled 
to  retain  it  for  his  security  until  some  debt 
due*  to  him  from  the  former  is  discharged, 
are  in  the  nature  of  pawns  or  pledges, 
whether  the  deposit  was  made  for  the  ex- 
ecution of  some  purpose  on  the  goods  in 
the  course  of  trade  or  for  bare  custody. 
But  the  term  "pawn,"  as  generally  under- 
stood, applies  only  where  goods  are  de- 
posited for  the  latter  purpose  ;  but  in  this 
connection  we  use  the  term  as  applicable 
to  both  purposes. 

The  distinction  between  a  pawn  and  a 
mortgage  is  of  great  importance,  and  is 
well  given  by  Lord  Harpwicke  in 
Ryall  V,  Rowles,  1  Atk.  167,  the  sub- 
stance of  which  is,  that  a  mortgage  is  a 
conditional  sale,  by  which  the  general  legal 
property  in  the  thing  mortgaged  is  con- 
veyed to  the  mortgagee,  subject  to  the 
mortgagor's  power  of  redemption.  But  by 
a  pawn  the  pawnee  acquires  only  a  special 
property  in  the  thing  pawned,  with  the 
right  to  detain  it  for  his  security  until  it 
is  redeemed,  the  general  property  still  re- 
maining in  the  pawnor. 

At   law,    although    not  in    equity,  a 


48                                     STATUTES  OF  LIMITATION.                      [CHAP.  U. 

fendant,  a  wharfinger,  claimed  a  lien  upon  a  log  of  mahogany  for 
wharfage  and  a  general  balance  on   account.     The  balance   claimed 

mortgage  operates  as  a  transfer  of  the  prop-  jewels,  it  was  held  that  his  executors  could 

erty,  and  therefore  no  lien  can  exist,  for  a  not  redeem  the  jewels  without  first  paying 

right  of  lien  necessarily  supposes  a  right  the  money  due  u^ton  the  notes,  because  it 

of  property  in  another ;  and  it  would  l)e  a  was  presumed,  from  the  money  being  lent 

contradiction  of  terms,  and  absurd,  to  say  subsequent  to  the  deposit  of  the  pledge,  ' 

that  a  man  had  a  lien  upon  his  own  prop-  that  the  pawnee  lent  the  money  on  the 

erty.   Buller,  J.,  in  Lickbarrow  v.  Mason,  credit  of  the  pledge.    Demainbray  v.  Met- 

6  £ast,  25,  n.  calf,  2  Vem.  291.      But  it  must  not  be 

In  the  case  of  pawns,  a  lien  is  created  by  understood  that  there  is  any  general  rule, 

the  transaction  itself,  and  may  be  claimed  either  at  law  or  in  equity,  that  where  a 

to  any  extent  to  which  the  agreement  by  person  holds  security  for  a  loan  already 

which  the  pledge  is  effected  declares  it  made,  advances  a  further  loan  io  the  same 

shall  extend,  wliether  it  be  for  money  pre-  person,   he  invariably  is  entitled  to  hold 

viously  lent,  or  at  the  time  of  deposit,  or  to  such  security  until  both  loans  are  repaid ; 

be  thereafter  advanced.     Thus,  the  accep-  because,  if  there  is  anything  in  the  circum- 

tor  of  a  bill  of  excliange  may  retain  money  stances  attending  the  transaction,  or  sub- 

and  effects  of  the  drawer  in  his  hands  fjo  sequently,   that  tends  to  rebut  the  pre- 

discharge  it,  either  until  the  bill  is  deliv-  sumption  that  the  last  loan  was  made  on 

ered  up  to  him  or  until  he  receives  a  bond  the  faith  of  the  security,  he  can  only  re- 

of  indemnity  agaiust  being  sued  upon  it.  tain  it  for  the  payment  of  the  first  loan. 

Hammond  v.  Barclay,  2  East,  227  ;  Mad-  Ex  parte  Ockenden,  ante.      Thus,  where 

denr.  Kenipster,  1  Camp.  12.    Butgwore,  personal  securities  were  pledged  to  secure 

whether  if  the  drawer,  payee,  and  acceptor  a  specific  debt,  and  afterwards  a  mortgage 

of  a  bill  become  banknipts  after  the  bill  is  was  made  by  the  pawnor  to  the  pawnee  of 

negotiated,  and  the  payee  is  in  possession  certain  lands,  and  no  mention  was  made 

of  property  of  the  drawer,  who,  in  the  event  of  the  debt  for  which  the  pei>>onal  securities 

of  the  bill  being  proved  against  the  estate  of  were  pledged,  and  afterwards  the  same  se- 

the  payee,  will  be  indebted  to  the  payee,  fhe  curities,  together  with  others,  were  pledged 

assignee  of  the  bankrupts  under  the  com-  to  the  j»awiiee  for  the  balance  of  an  account 

mission  against  the  estate  of  the  payee  will  due  to  him  from  the  pawnor,   no  notice 

have  any  lien  arising  from  the  possibility  being  taken  of  the  mortgage,  i-edcniption  of 

of  such  debt.     Walker  v.  Birch,  6  T.  R.  the  personal  securities  was  decreed  without 

208.  compelling  the  discharge  of  what  was  due 

It   often   liecomes  a  question  how   far  on  the  mortgage,  because  there  appearetl  to 

a  subject  which  is  pledged  for  a  debt  al-  have  been  no  intention  of  tacking  the  secu- 

ready  <lue  can  be  considered  as  a  security  rities  to  the  mortgage  at  the  time  the  latter 

for  further  loans  where  there  is  no  agree-  was  made,  and  because,  if  such  au  intention 

ment  to  that  cfTcct,  and  it  may  be  said  that  did  exist,  it  was  waived  by  the  subseciuent 

questions  of  this  character  must  be  deter-  i)ledge  of  the  securities  without  noticing 

mined  largely  by  the  circumstances  of  eich  the  mortgage,  and  the  transactions  were 

case.     If  it  can  be  presumed  from  these  entirely  distinct.     Jones  v.  Smith,  2  Vcs. 

that  the  ground   and    inducement  upon  Jr.  372.     The  decree  in  this  case  was  re- 

which  the   pawnee  advanced  the  further  versed  in  the  House  of  Lords  (6  id.  229, 

loans  was  his  having  a  pledge  in  his  hands,  note  d),   but  not   upon  any  ground  im- 

a  court  of  equity  will  not  suffer  the  jdedge  pugning   the   doctrine   stated.       See   also 

to  be  redeemed  without  payment  of  all  the  Vanderzee  v.    Willis,    3   Bro.   C.   C.    21; 

advances.    IJx  parte  Ockenden,  1  Atk.  236.  Adams  v.  Clayton,  6  Yes.  Jr.  226. 

Thus,  where  a  testator  had  borrowed  a  sum  It  may  he  said,  in  drawing  this  rather 

of  money  upon  a  pawn  of  jewels,  and  after-  desultory  note  to  a  close,  that  at  the  com- 

wards  borrowed  tliree  other  several  sums  of  mon  law  a  lien  cannot  be  acquired  in  either 

the  pawnee,  for  each  of  which  he  gave  his  of  the  following  cases  :  — 

note,  without  taking  any  notice  of  the  Ist  Where  the  deposit  is  made  after  an 
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was  barred  bj^thc  statate  of  limitations,  and  for  that  reason  the  plain- 
tiff insisted  that  the  defendant  could  not  justify  under  the  lien.  But 
the  court  held  otherwise,  Lord  Eldon  saving:  ^^  If  what  is  claimed  bj' 
the  defendant's  counsel  as  law,  that  the  debt  is  discharged  by  the 
operation  of  the  statute  of  limitations,  no  lien  could  be  obtained  by 
reason  of  it.  But  the  debt  was  not  discharged ;  it  was  the  remedy 
onl}*.  I  am  of  the  opinion  that,  though  the  statute  of  limitations  has 
run  against  a  demand,  if  the  creditor  obtains  possession  of  goods  on 
which  he  has  a  lien  for  a  general  balance,  he  ma}*  hold  them  for  that 
demand  by  virtue  of  the  lien.  In  this  case  the  defendant  had  a  sub- 
sisting demand  when  the  goods  came  to  his  possession,  and  I  am  of 
opinion  he  ma}'  enforce  it  by  the  lien  which  the  law  has  given  him 
for  his  general  balance."^  In  the  case  last  cited  this  doctrine  was 
extended  to  an  attorne3''s  lien  upon  a  judgment,  although  his  debt  was 
barred  by  the  statute.  In  that  the  attome}*  for  the  plaintiff  had  ob- 
tained judgment,  and  the  defendant  was  afterwards  discharged  under 
the  Lord's  Act.  But  at  a  subsequent  period  9k  feri  facias  issued  against 
his  goods,  upon  which  the  sheriff  levied  the  damages  and  costs,  and  it 
was  held  that  the  attorne}*,  although  he  had  taken  no  step  in  the  cause, 
or  to  recover  his  bill  and  costs  within  six  years,  still  had  a  lien  on  the 
judgment  therefor,  and  the  court  directed  the  sheiiff  to  pay  him  the 
amount  out  of  the  proceeds  of  the  goods. ^  In  Virginia  it  has  been  held 
that  the  statute  does  not  run  against  the  lien  of  a  grantor  for  the  pur- 
open  act  of  bankruptcy  by  the  pawnor,  or  Lowndes  v.  Anderson,  13  East,  180  ;  Solo- 
with  the  intent  to  give  the  pawnee  a  fraud-  mon  v.  Bank  of  England,  id.  135,  n. ; 
ulent  preference  over  other  creditors  in  the  Peacock  v.  Rhodes,  Davy,  682;  Hill  v.Simp- 
erent  of  his  bankruptcy.  Tamplin  v.  Dig-  son,  7  Ves.  Jr.  162  ;  Taylor  v.  Hawkins, 
gins,  2  Camp.  312 ;  Wilton  v.  Balfour,  id.  8  id.  209  ;  Newson  v,  Thornton,  6  East, 
579.  17;  Murlead  v.  Dnimmond,  17  Ves.  Jr. 

2d.  Where  the  goods  were  pawned  with-  152;  McGombe  v.  Davies,  H  East,  538; 
oat  the  authority  of  the  owner,  even  though  Paterson  v.  Tash,  2  Strange,  1178  ;  Hoaie 
the  pawnee  was  ignorant  of  the  fact.  Mars-  v.  Harstopp,  3  Atk.  44  ;  Horwood  o. 
den  V.  Punshall,  1  Vem.  407  ;  Maans  v.  Smith,  2  T.  R.  750 ;  Viner's  Abr.  tit 
Henderson,  1  East,  337;  De  Bauchant  v.  Pawn  (E).  It  has  been  held,  however, 
Goldsmid,  SVes.  Jr.  211;  Daubigny  v.  Du-  that  where  goods  obtained  by  false  pre- 
Tal,  5  T.  R.  604 ;  Strode  v.  Blackburn,  8  tences  were  pawned  without  notice  of  the 
Yes.  Jr.  222.  fraud  to  the  pawnee,  that  he  acquired  a 

This  rule,  of  course,  does  not  apply  to  lien  thereon,  so  that  he  could  maintain 
snch  property  or  securities  as  are  placed  trover  therefor  against  the  owner  who  took 
npon  the  same  footing  as  money,  — as  bank-  them  out  of  the  pawnee's  possession.  Par- 
notes,  notes  payable  to  bearer,  bills  of  ex-  ker  v.  Patrick,  5  T.  R.  175. 
change  duly  indorsed,  and  such  other  secu-  ^  See  also  Higgins  v.  Scott,  2  B.  &  Ad. 
rities,  the  legal  interest  in  which  by  the     413. 

law  merchant  passes  upon  delivery,  and  ^  In  all  cases  where  by  contract  or  by 
which,  if  passed  to  a  horui  fide  holder  for  operation  of  law  a  lien  exists,  this  role 
value,  cannot  be  recovered  by  the  original  applies.  Kerrison  v.  Williams,  8  Camp, 
owner.  Miller  v.  Race,  1  Burr.  432;  Glyn  418  ;  Hopkins  v.  Cockerell,  2  Gratt  (Va.) 
».  Baker,  13  East,  509  ;  Grant  v,  Vaughan,  88. 
8  Burr.  1516;  Ring  v.  Milsam,  2  Camp.  5; 

4 


50  STATUTES  OF  LDOTATIOK.  [OHAP.  U. 

diase-money  of  land,  although  the  debt  'taelf  is  barred,  where,  at  the 
time  of  aale,  he  gave  a  bond  conditioned  for  the  execution  of  a  deed 
by  him  when  the  purchase-money  should  be  paid ;  ^  and  the  same  rule 
idso  prevails  where  a  lien  is  given  by  statute  for  a  simple-contract 
debt.  Thus,  where  the  statute  gives  to  a  municipal  corporation  a  lien 
upon  land  opposite  to  which  certain  improvements  are  made,  the 
statute  does  not  run  upon  the  lien,  nor  is  it  lost  until  the  lapse  of  such 
a  period  that  the  law  will  raise  a  presumption  that  the  claim  has  been 
satisfied.* 

It  was  intimated  in  an  early  New  York  case'  that  a  mortgage  to 
secure  a  simple-contract  debt  was  presumed  to  have  been  paid  within 
six  years  from  the  time  when  it  became  due,  and  in  that  event  that  the 
security  was  released  from  the  lien.    But  this  doctrine  does  not  pre- 
vail, except  when  the  statute  provides  that  the  lapse  of  the  statutory 
period  shall  raise  such  presumption ;  and  in  that  case,  of  course,  the 
lien  would  be  destroyed  unless  the  presumption  is  overcome  by  some 
of  the  modes  provided  by  the  statute.     Thus  in  New  York,  by  statute,* 
it  is  provided  that,  after  the  expiration  of  twenty  years  after  a  right 
of  action  shall  accrue  upon  any  sealed  instrument  for  the  payment 
of  money,  such  right  shall  be  presumed  to  have  been  extinguished 
by  payment;  but   such  presumption  may  be  repelled  by  proof  of 
payment  of  some  part,  or  by  proof  of  a  written  acknowledgment  of 
such  right  of  action  within  that  period ;  and  this  provision  is  also  ex- 
tended to  domestic  and  foreign  judgments,  and  as  to  these  debts, 
but  no  others,  this  presumption  is  made  conclusive.     In  North  Caro- 
lina,* after  the  lapse  of  ten  years  after  a  right  of  action  accrues,  the 
presumption  of  payment  is  raised  against  all  judgments,  contracts,  or 
agreements,  ^^  under  the  same  rules,  regulations,  and  restrictions  as 
now  exist  at  law  in  such  cases ; "  and  in  the  ease  of  mortgages  the 
period  is  fixed  at  thirteen  years.     ''  Under  this  statute,  so  far  as  liens 
are  concerned,  as,  at  common  law,  the  presumption  of  pa3-ment  ansing 
from  the  lapse  of  time  may  be  rebutted,  it  would  seem  that  the  pre- 
sumption raised  by  the  statute  might  also  be.     In  Wisconsin,'  every 
judgment  and  decree  in  any  court  of  record  of  the  United  States,  or  of 
an}'  State  or  Territory  thereof,  is  deemed  to  be  paid  and  satisfied  at 
the  expiration  of  twenty  years  after  the  judgment  or  decree  was  ren- 
dered ;  and  in  Missouri  ^  a  similar  provision  exists  as  to  judgments  and 
decrees,  with  the  exception,  however,  that  such  presumption  may  be 
repelled  by  proof  of  pa3'ment,  or  written  acknowledgment  of  indebted* 
ness  made  within  twenty  years  of  some  part  of  the  amount  recovered 

1  Hopkins  v,  Cockerell,  2  Gratt.  (Va.)  *  Appendix,  New  York. 

S8.  ^  Appendix,  North  Carolina. 

>  Connect  v.  Moyamensing,  2  Penn.  St  •  Appendix,  Wisconsin. 

224.  ^  Appendix,  Miaaouri. 

«  Jackson  v.  Sackett,  7  Wend.  (N.  Y.) 
74. 
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by  8ikHi  judgment  or  decree,  and  that  in  all  other  cases  it  shall  be  con- 
clusive, and  the  same  provision  is  extended  to  all  sealed  instruments 
for  the  payment  of  money  ;  and  substantial!}'  the  same  provision  exists 
in  Arkansas,^  except  that  in  the  letter  State  the  presumption  is  ex- 
tended to  any  instrument  for  the  payment  of  money  or  delivery  of 
property  after  the  lapse  of  ten  years  from  the  time  when  a  right  of 
action  accrues  thereon,  and  which  is  made  conclusive,  except  in  the 
instance  named  in  the  Missouri  statute.  In  these  States  the  rule  would 
doubtless  be,  as  to  the  class  of  securities  named  in  the  several  stat- 
Mtes,  that  the  lien  was  extinguished  by  the  lapse  of  the  statutory  period ; 
but  the  statute  only  applies  to  the  class  o£  claims  named. 

Sec.  22.  XiapM  of  Statutory  Period  does  not  s;ive  Title  to  Pledgee 
of  Property,  except.  —  If  a  stipulated  time  is  agreed  upon  for  the  pay- 
ment of  a  debt  secured  by  a  pledge,  the  fact  that  the  debt  is  not  paid  at 
the  time  does  not  pass  the  absolute  title  to  the  property  to  the  pawnee. 
He  may,  after  that  time,  sell  the  pledge  if  he  chooses  so  to  do,  and 
after  reimbursing  himself  pay  the  balance,  if  any,  received  therefor  over 
to  the  pledgor ;  *  but  if,  instead  of  selling  the  pledge,  he  retains  it  in  his 
possession,  he  continues  to  hold  it  as  a  pledge,  and  the  pledgor  may 
redeem  it  at  any  time,  as  neither  prescription  nor  the  statute  of  limi- 
tations run  against  it.*  And  if  no  time  is  fixed  for  its  redemption,  the 
pawnor  has  his  whole  lifetime  in  which  to  redeem,  unless  the  pawnee 
qpickens  him  through  a  bill  in  equity,  or  by  notice  in  pais.^    And  this 
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*  Story  on  Bailments,  285  ;  Olanville, 
book  10,  c  6.  Where  there  is  no  agreement 
Chat  the  pawnee  shall  sell,  he  cannot  be 
eompelled  to  do  so.  Badlam  v.  Tucker, 
1  Pick.  (Mass.)  S89.  But  if  he  chooses 
la  do  ao^  he  may  sell  without  judicial  pro- 
seaa,  upon  giving  reasonable  notice  to  the 
pledgor.  Parker  v.  Braucker,  22  Pick. 
(Ifaaa.)  id.  The  sale,  unless  otherwise 
agreed,  must  be  at  public  auction,  with 
Dotioe  to  the  pledgor  of  the  time  and  place 
of  aale.  Washburn  «.  Pond,  2  Allen 
(Mass.),  474.  But  see  Wortbiugton  v. 
Tormey,  34  Md.  182,  where  it  was  held 
that  notice  of  the  place  of  sale  need  not 
be  given.  As  to  the  pawnee's  duty  to  pay 
the  sarplna  oyer  to  the  pawnor,  although 
the  atatnte  has  run  on  the  debt  it  was 
given  to  secure,  see  Hancock  v.  Franklin 
Ina.  Co.,  114  Mass.  153.  But  it  must  be 
imderstood  that  a  right  to  sell  only  exists 
when  the  lien  is  created  by  contract  A 
fien  that  is  raised  byusage  or  the  law  oon> 
ftn  no  each  right,  Doane  v.  Rnssellf  8 
Gny  (Maas.),  882 ;  Briggi  v.  Boston,  )ko. 


R.  R.  Co.,  6  Allen  (Mass.),  642;  unless  the 
statute  confers  such  right. 

•  Kemp  t>.  Westbrook,  1  Ves.  278;  Slay- 
maker  V.  Wilson,  1  P.  &  W.  (Penn.)  216; 
White  Mountain  R.  R.  Co.  v.  Bay  SUte 
Iron  Co.,  50  N.  H.  57.  In  Weeks  v. 
Weeks,  5  Ired.  (N.  C.)  Eq.  Ill,  it  was 
held  that  a  person  who  had  received  slaves 
from  his  father  as  a  parol  gift  or  loan 
could  not  avail  himself  of  the  statute  of 
limitations  to  protect  his  title  thereto;  but 
in  a  Missouri  case.  Cook  v.  Clippard,  12 
Mo.  379,  where  a  slave  was  loaned  and 
held  five  years  without  the  owner  ever 
having  demanded  the  same,  a  purchaser 
from  the  bailee  who  knew  the  facts  was 
held  to  have  acquired  a  good  title  thereto. 

*  Kent,  J.,  in  Cortolyou  v,  Lansing, 
2  Cai.  (N.  Y.)  200;  Gulick  t^.  James,  12 
Johns.  (N.  Y.)  146;  Hart  v.  Ten  Eyck, 
2John8.Ch.(N.  Y.)62.  Where  the  pledge 
is  secured  by  a  mortgage,  the  pledgor 
may  redeem,  after  foreclosure  even,  if  the 
pledgor  still  retains  the  property.  White 
Mountain  R.  R.  Co.  v.  Bay  State  Iron  Ck>M 
6  N.  H.  57. 
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is  SO  even  thoagb  the  pawnee  dies,  and  a  tender  made  to  his  executor 
is  good,  and  revests  the  title  to  the  property  in  the  pawnor.^    In  the 

^  Ratcliff  V,  Davis,  Yelv.  178.    In  Cor-  aud  unless  he  does  so/  &c.      In  c  8  he 

telyou  V.  Lansing,  ante,  the  subject  is  fully  says,  if  the  debtor  confess  in  court  that  he 

discussed.     An  abstract  of  the  opinion  of  pledged  the  thing  in  question  for  the  debt, 

Kent,  J.,  in  that  case,  is  of  so  much  he  shall  be  commanded  at  a  reasonablo 

value  upon  thi.s  question,  that,  although  period  to  redeem  his  pledge;  and  unless  he 

not  strictly  genua ne  to  our  topic,  it  will  comply,  liberty  shall  be  given  to  the  cred- 

be  found  of  great  value  in  questions  of  this  itor  from  that  time  to  treat  the  pledge  aa 

character.  his  own  property,  and  do  whatever  he 

"  There  is  a  difference,"  says  he,  "be-  chooses  with  it.  If  a  thing  be  pledged 
tween  a  mortgage  of  goods  and  a  pledge  or  indefinitely,  and  without  any  period  being 
pawn.  A  mortgage  is  an  sbsolute  pledge,  fixed,  the  creditor  may,  at  any  time  he 
to  become  an  absolute  interest  if  not  re-  chooses,  demand  the  debt.  The  debt 
deemed  at  a  fixed  time;  and  is,  in  certain  being  discharged  by  the  person  owing  it, 
cases,  valid  without  delivery.  The  legal  the  creditor  is  bound  to  restore  to  him  the 
property  passes,  with  a  condition  of  a  de-  thing  pledged  without  any  deterioration, 
feasance.  A  pledge  or  pawn  of  goods  is  a  See  Beames's  translation  of  Glanville,  252 
deposit  of  them  as  a  security;  aud  delivery  to  257,  1  Reeves  Hist.  161,  163.  This 
is  essential.  The  general  property  does  authority  establishes  two  points :  lat,  that 
not  pass,  as  it  does  in  case  of  a  mortgage,  if  the  pledge  was  not  redeemed  hj  the 
but  remains  in  the  pawnor.  Dig.  lib.  13,  time  stipulated,  it  did  not  then  become 
tit  7,  9  ;  1  Hub.  291,  §15;  Bracton,  99  6;  absolute  property  in  the  hands  of  the 
Bro.  Abr.  Pledges,  20;  Pow.  on  Mortg.  3;  pawneee,  but  he  was  obliged  to  have  re- 
Jones  V.  Smith,  2  Ves.  Jr.  378.  The  mort-  course  to  the  aula  regis,  and  to  sue  oat  aa 
gage  and  the  pleiige  or  pawn  of  goods  have,  original  writ  in  order  to  obtain  authority 
however,  generally  been  confounded.  to  dispose  of  the  pledge  ;   2d,  that  if  tlM 

*'  Glanville  observes,  lib.  10,  c.  6,  that  a  pledge  was  for  an  indefinite  term,  the  cred- 
loan  is  sometimes  made  on  the  credit  of  itor  might  at  any  time  call  upon  the  debtor 
a  putting  in  pledge,  and  the  pledge  may  to  redeem,  by  the  same  process  of  demand. 
consist  of  chattels,  lands,  or  rents.  Some-  By  what  authority  the  judges  in  the  time 
times  |K)ssession  is  immediately  given  of  of  James  I.  advanced  a  different  doctrine 
the  pletlge  on  receipt  of  the  loan,  and  on  the  subject  is  not  made  to  sppear. 
sometimes  it  is  not.  Sometimes  the  thing  **  In  Hatcliffr.  Davis,  nnfe^  it  is  said  that 
is  pledgeil  for  a  certain  jieriod,  and  some-  if  no  time  is  limited  for  redeni)»tion  the 
times  indefinitely.  When  a  thing  is  pawnor  has  time  to  redeem  it  during  hii 
pleilged  for  a  definite  period,  it  is  either  life  ;  but  if  he  die  without  redeeming,  the 
agreed  that  if,  at  the  time  n]»pointe<l,  the  right  is  gone,  and  his  representatives  can- 
debtor  shall  not  redeem  his  ple«lge,  it  shall  not  redeem.  In  Bulstrode's  report  of  the 
then  bidong  to  the  creditor,  so  that  he  case  the  only  reason  stated  is,  that  it  would 
may  disjMDse  of  it  as  his  own;  or  no  such  be  mischievous  to  comi>el  the  pawnee  to 
agn*ement  is  made.  In  the  former  case,  keep  the  goods  thus  imwned  for  such  an 
the  agreement  must  be  adhered  to;  in  the  indefinite  time  when  he  has  jiaid  suflB- 
latter,  the  term  having  expired  without  ciently  for  them.  This  objection  would 
the  debtor's  discharjjing  the  debt,  the  have  been  found  to  have  no  validity  if  the 
creilitor  may  com]>lain  of  him,  and  the  judges  had  attended  to  the  law  as  laid 
debtor  shall  be  compelled  to  ap|H*ar  and  down  by  Glanville,  who  says,  the  creditor 
answi^r  in  court,  by  a  writ  (the  form  of  may  quicken  his  debtor's  delay,  and  de- 
which  is  given  in  c.  7),  thus,  'Command  mand  his  debt  at  any  time,  by  a  process 
N.  that  justly  and  without  delay  he  re-  which  he  has  stated.  In  Noy'a  report,  as 
deem  such  a  thing,  which  he  has  pledged  well  as  in  the  text,  the  reason  stated  is, 
to  R.  for  a  hundred  marks,  for  a  term  that  the  pledge  is  a  condition  personal, 
which  is  past,  as  he  says,  and  of  which  he  and  extends  only  to  the  |ierson  of  him  who 
complains  that  he  has  not  redeemed  it;  pawned  it.     This  ground  of  the  opinion  it 
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case  last  cited  from  Yelverton,  the  plaintiff  pawned  a  diamond  hat-band 
to  one  Whitlock  for  a  loan  of  £25,  no  time  being  agreed  upon  for  i-e- 

equally  unaoond.     A  pledge  ia  not  a  prop-  land,  and  Scotland.     8  Hub.  1072,  §  6; 

erty  created  upon  a  conditiou  of  defeasance  1  Domat,  362,  §§  9,  10;  2  Ersk.  455. 

like  a  mortgage.     It  has  no  analogy  to  the  *'  An  extra-judicial  dictum  of  Lord  C.  J. 

case  of  a  right  which  is  absolute,  to  vest  Trebt,  1  Ld.  Raym.  434,  and  another  of 

or  to  be  defeated  on  the  happening  of  an  Lord  Hardwickb,  1  Ves.  278,  and  both 

event;  nor  is  it  susceptible  of  that  strict  supported  only  by  Ratcliff  v.  Davis,  aiUe, 

construction,  unless  it  be  so  modified  by  which  go  to  show  that  the  pawn  is  not 

the    express    agreement    of   the    parties,  redeemable  after  the  pawnee's  death,  are 

Least  of  all  Ib  it  a  condition  personal,  to  the  only  remaining  authorities  on  which 

be  performed  exclusively  by  the  pawnor,  the  proposition  has  rested." 

There  is  nothing  of  this  in  the  nature  of  In  Tucker  v.  Wilson,  1  P.  W.  261,  and 

the  contract;  and  in  most  cases,  as  when  Lock  wood  v.  Ewer,  2  Atk.  303,  and  Kemp 

the  time  of  payment  is  mentioned,  it  is  v.  Westbrook,  1  Ves.  278,  it  was  said  that 

agreed  that  the  right  may  remain  perfect  a  pawnee  of  stock  was  not  bound  to  bring 

in  the  representatives  of  the  parties.  a  bill  of  foreclosure,  and  might  sell  with- 

**  In  feoffments  of  land,  upon  condition  out  it     But  in  the  first  two  cases  the 

that  the  feoffee  do  an  act,  and  no  time  be  stock  had  been,  in  the  first  instance,  abso- 

limited,  there  he  has  only  his  lifetime;  lutely  transferred  to  the  mortgagee,  with 

bat  if  his  heirs  be  mentioned,  the  condi-  a  defeasance  thereto  that  the  assignment 

tlon  is  not  broken  by  his  death,  but  ex-  should  be  void  or  the  stock  retransferred 

tends  to  his    heirs    indefinitely  without  on  payment  at  the  day.     They  were  cases, 

limitation  of  time,  and  cannot  be  broken  therefore,notof  a  pledge,  but  of  a  mortgage 

except  upon  request  made  by  the  feoffor  or  of  goods  ;  and  though  it  is  nowhere  stated 

his  heirs.     Lord  Cromwell's  Case,  2  Ca  in  what  manner  the  mortgagee  is  to  sell, 

79;  Duke  of  Norfolk's  Case,  Dyer,  139  a,  yet  in  the  first  of  these  cases  there  was  a 

If  the  naming  of  the  heirs  would,  in  this  previous  notice  to  the  opposite  party  ac- 

case,  do  away  the  limitation  of  this  condi-  cording  to  the  rule  of  the  civil  law,  and 

tion  to  the  person  of  the  feoffor,  even  ac-  the  giving  of  this  notice  was  asserted  to  be 

cording  to  the  rigid  construction  which  the  constant  practice.     The  last  case  was 

used  to  prevail  under  the  genius  of  the  strictly  a  pledge  of  chattels  to  secure  a 

feodal  law  over  feoffments  upon  condition,  loan  without  a  specified  time  of  payment; 

sorely  it  cannot  be  material  that  in  per-  and  the  assignee  of  the  pawnor,  who  had 

flonal  contracts  executors  should  be  named;  become  a  bankrupt,  was  allowed  to  redeem. 

for  it  Ib  a  general  and  well-established  Demandray  v.  Metcalfe,  Free.  Ch.  420;  2 

principle  that  they  are  affected  equally  as  Vem.  691,  698  ;   Gilb.  £q.  Rep.  104  ;   1 

if  named.  £q.  Cas.  Abr.  324,  8.  c;  and  Vanderzee 

"Tlusnotionof  a  pledge,  resting  on  the  v,  Willis,  3  Bro.  C.  C.  21,  are  cases  of 
performance  of  a  condition  to  revest  the  pledge,  and  perfectly  in  point.  In  the  one 
right,  as  in  the  case  of  a  mortgage,  prob-  case  there  was  a  pawn  of  jewels,  and  in 
ably  led  to  the  decision  in  Capper  v.  Dick-  the  other  of  bonds  and  securities.  In  both 
ioson,  1  Rol.  Rep.  815,  that  if  goods  cases  the  time  of  payment  had  elapsed  in 
pawned  for  a  limited  time  are  not  re-  the  lifetime  of  the  pawnor ;  but  the  exec- 
deemed  at  the  day,  they  are  forfeited,  and  utors,  on  a  bill  to  redeem  on  pajrment  of 
ntay  be  sold  at  the  will  of  the  pawnee,  the  debt  and  interest,  obtained  a  decree 
This  doctrine  is  also  laid  down  in  the  accordingly.  It  is  said,  indeed,  in  the 
Office  of  Executors.  But  this  is  contrary  first  case,  that  the  executors  could  not 
to  the  contract  of  pledge,  is  repugnant  to  have  back  the  jewels  without  the  assist- 
the  ancient  law,  and  Ib  contradicted  by  ance  of  chancery.  If  by  this  was  meant 
Barox  Comtns,  who  is  of  himself  a  great  the  identical  chattel  pawned,  it  was  per- 
authority.  Com.  Dig.  Mortgage  by  Pledge  haps  correct;  but  if  the  observation  meant 
of  Goods,  B.  It  is  also  contrary  to  the  that  executors  had  no  remedy  but  in 
civil  lawy  and  to  the  law  of  Fiaoce^  Hoi-  equity,  it  must  be  a  mistake;  for  a  court 
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demption.  Whitlock's  wife,  with  her  husband's  assent,  defivered  the 
bat-band  to  the  defendant.  Whitlock  died,  and  after  his  death  the 
plaintiff  tendered  the  £25  to  his  wife,  who  was  exeeutrix,  who  refused 
to  receive  it,  and  also  demanded  the  hat-band  of  the  defendant,  who 
refused  to  deliver  it  to  him.  In  trover  therefor  the  court  held  that 
the  tender  was  well  made  to  the  pawnee's  executrix,  and  that  a  re- 
cover}"^  might  be  had  of  the  defendant,  for  the  reason  that,  where  no 
time  for  redemption  is  agreed  upon,  the  pawnor  has  his  whole  lifetime 
in  which  to  redeem.  While,  as  stated,  the  statute  of  limitations  does 
not  give  the  pawnee  the  absolute  propeity  in  the  pledge  during  the  life 
of  the  pawnor,  so  long  as  it  is  unsold  and  he  retains  it  in  his  possession, 
yet  after  a  long  lapse  of  time,  if  no  claim  for  redemption  is  made,  the 
i*ight  will  be  deemed  to  be  extinguished,  and  a  court  of  equity  wiU 
decline  to  entertain  a  bill  for  its  redemption.^ 

Sec.  23.  Clauses  in  the  Several  Statutes  that  cover  Simple  Con- 
traots.  —  In  this  country,  in  most  of  the  States,  the  action  of  assumpsit 
is  expressly  brought  within  the  statute,  while  in  others,  the  matter  is 


of  law  has  complete  jurisdiction  over  the 
subject,  and  is  equally  competent  to  grant 
relief  where  the  right  of  property  is  not 
extinguished.  It  would  be  unreasonable 
to  turn  the  plaintiff  round  to  another 
forum  when  there  are  no  technical  difficul- 
ties to  impede,  nor  any  defect  of  authority 
to  give  him  redress  at  law  by  restoring  to 
him,  if  not  the  specific  thing,  yet  its 
equivalent.  If  a  court  of  law  will  permit 
one  party  to  demand  his  debt  after  the 
time,  it  will  equally  peimit  the  other  party 
to  tender  and  redeem.  In  the  South  Sea 
Comi)any  v.  Duncomb,  2  Stra.  919,  it  was 
decided  that  where  the  pawnor  of  stock 
did  not  pay  at  the  day  stipulated,  the  paw- 
nee had  his  election  to  sue  for  the  debt,  or 
to  stand  to  his  remedy  against  the  pawn. 
The  court  did  not  state  the  remedy;  but 
still  there  was  to  be  a  remedy  under  the 
sanction  of  law  ;  and  the  only  remedies 
hitherto  suggested  in  the  books  are  the 
process  by  writ  as  stated  in  Glanville  — 
the  bill  of  foreclosure,  as  hinted  in  other 
cases  —  and  the  sale  by  the  pawnee,  after 
notice,  in  cases  of  the  transfer  of  stock,  as 
seems  to  have  been  the  practice. 

From  this  review  of  the  cases  it  follows 
that  whatever  right  to  redeem  exists  in  the 
pawnor  at  his  death,  that  right  descends 
entire  and  unimpaired  to  his  reppesenta- 
tivf.  The  expression  in  the  text,  that  the 
pawnee  has  his  life  as  a  time  to  redeem 
when  no  time  of  redemption  is  fixed,  must 


be  taken  with  this  qualifieatiouy  that  the 
pawnee  does  not,  in  the  mean  time,  call 
upon  him  to  redeem.  A  sale  without  such 
call  and  notice  was,  in  the  case  of  Cor- 
telyou  V.  Lansing,  ante,  held  to  be  a  con- 
version. A  similar  decision  has  beefl 
made  in  Pennsylvania.  De  Lisle  v.  Priest- 
roan,  1  Browne  (Penn.),  176.  Except  in 
cases  of  sj>ecial  agreement,  the  Roman  law 
never  allowed  a  ])ledge  to  be  sold  by  the 
creditor,  but  upon  notice  to  the  debtor, 
and  the  allowance  of  a  year's  reilcmption. 
1  Hub.  157,  §§  2,  8;  id.  172,  §  6;  Pere- 
zius  on  the  Code,  vol.  iL  tit  34,  §§  4,  5. 
And  as  this  was  not  sufficiently  observed, 
Justinian  regulated  the  method  of  fore- 
closure by  a  particular  ordinance,  by  which 
two  years'  notice,  or  two  yvuTs  after  a  judi- 
cial sentence,  was  allowed  to  the  debtor. 
The  creditor  may  sue  for  his  debt  and  pro- 
ceed in  the  same  manner  as  he  might  if  no 
pledge  had  been  given  ;  but  on  payment 
of  the  debt  he  must  restore  the  pledge. 
Glanville,  lib.  10,  c.  6,  12;  Anon.,  12  Mod. 
564;  Vin.  Abr.  tit  Pawns.  A  contrary 
doctrine  was  held  in  Ceverly  v.  Brackett, 
8  Mass.  450.  But  the  doctrine  of  that  case 
has  been  overruled  and  the  doctrine  la&t 
stated  adopted.  Taylor  v.  Cheever,  6  Gray 
(Mass.),  146;  Cornwall  v.  Gould,  4  Pick. 
(Mass.),  444  ;  Beck  with  v.  Sibley,  11  id. 
482;  Whitwell  v.  Brighani,  19  id.  117. 

^  Story  on  Bailments^  235;  Powell  on 
Mortgages. 
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left  to  inference,  as  in  the  statute  of  James.  Thus,  in  Maine,  the 
daose  covering  this  class  of  actions  is,  ^^  all  actions  of  assumpsit  or 
upon  the  case,  founded  upon  any  contract  or  liability,  expressed  or 
implied ;  ^  ^  in  Vermont,  *^  all  actions  of  account,  assumpsit,  or  on  the 
case,  founded  upon  any  contract  or  liability,  expressed  or  implied ; "  ^ 
in  New  Hampshire,* ''  all  other  personal  actions  shall  be  brought  within 
six  years  after  the  cause  of  action  accrued,  and  not  after."  This 
covers  all  personal  actions  except  actions  for  words,  assault,  battery, 
wounding,  or  imprisonment,  which  must  be  brought  within  two  years. 
In  Massachusetts,^  *^  actions  of  contract  founded,'*  &c.  In  Connec- 
ticut,* *^no  action  of  account,  book  debt,  debt  on  simple  con- 
tract, or  of  assumpsit,  founded  upon  implied  contract,  or  upon  any 
contract  in  writing  not  under  seal,  except  promissory  notes  not  nego- 
tiable, shall  be  brought  but  within  six  years  next  after  the  right  of 
action  shall  accrue."  In  Rhode  Island  *  the  statute  is  substantially  the 
same  as  21  James  I.  In  New  York,^  '^  an  /action  upon  a  contract, 
obligation,  or  liabilit}',  express  or  implied,  except  a  judgment  or  sealed 
instrument,"  is  barred  in  six  years,  while  an  action  upon  a  sealed 
instrument  is  only  barred  in  twenty  years.  The  action  of  assumpsit,  as 
a  distinctive  action,  does  not  exist  under  the  code,  but  the  rules  appli- 
cable thereto  apply  to  actions  upon  the  class  of  contracts  for  which  the 
action  formerly  lay.  In  New  Jersey,*  the  statute  relating  to  this  mat- 
ter is  the  same  in  substance  as  the  statute  21  James  I.  c.  16,  §  3 ;  and 
such  also  is  the  case  in  Pennsylvania.*  In  Delaware,  ^^  no  action  of 
debt  not  founded  upon  a  record  or  specialty,  no  action  of  account,  no 
action  of  assumpsit,  and  no  action  upon  the  case  whatever,  shall  be 
brought  after  the  expiration  of  three  years  from  the  accruing  of  the 
cause  of  such  action."  *^  In  Maryland,"  *'  all  actions  of  account,  as- 
sumpsit, or  upon  the  case,"  are  required  to  be  brought  within  three 
years  after  the  cause  of  such  action  arose.  In  Virginia,^  provision  is 
made  for  actions  upon  contracts  written  or  unwritten,  and  they  are 
barred  in  five  years,  except  where  the  action  is  for  goods  charged  in 
any  store  account,  in  which  case  the  statute  runs  in  two  years.  In 
North  Carolina,^  actions  upon  contracts  are  barred  in  three  years ;  and 
this  embraces  actions  of  assumpsit,  as  do  all  the  statutes  which  make 
provision  for  the  limitation  of  actions  upon  contracts,  without  specify- 
ing the  particular  form  of  action,  as  the  word  '^  assumpsit "  includes  all 
actions  upon  promises,  express  or  implied,  and  the  word  ^'  contract," 
as  used  in  the  statutes,  embraces  the  action  of  assumpsit.     In  South 

1  Appendix,  Maine.  *  Appendix,  New  Jersey. 

*  Appendix,  Vennont.  *  Appendix,  PennsylyanuL 

*  Appendix,  New  Hampshire.  ^  Appendix,  Delaware. 
^  Appendix,  Massachnsetta.  ^  Appendix,  Maryland. 

*  Appendix,'  Connecticut.  ^  Appendix,  Yirginia. 

*  Appendix,  Rhode  Island.  ^  Appendix,  North  Carolina. 
'  Appendix,  New  York. 
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CaroKna  in  six  years ;  *  and  in  Georgia,*  all  simple  contracts  are  barred 
in  six  years.  In  Alabama,'  Mississippi,^  Tennessee,*  and  Kentucky,* 
actions  upon  contracts  are  provided  for.  In  Ohio,^  ^^  actions  upon 
the  case,  covenant,  and  debt  founded  upon  a  specialty,  or  any  agree* 
ment,  contract,  or  promise  in  writing,  are  barred  in  fifteen  years ;  "  and 
actions  upon  contracts  not  in  writing,  express  or  implied,  within  six 
3-ears.  And  in  the  latter  State  the  words  "  action  upon  the  case  "  have 
been  held  to  include  assumpsit  in  all  its  forms ;  *  but  the  language  of 
the  statute  is  now  broad  enough,  so  that  it  can  be  said  to  expressly 
include  this  form  of  action.  In  Indiana,®  the  statute  expressly  applies 
to  contracts  in  writing,  and  unwritten  contracts,  fixing  different  periods 
of  limitation  for  each.  Such  also  is  the  case  in  lUinois.^^  In  Michi- 
gan,'^ this  portion  of  the  statute  is  the  same  as  in  Maine.  In  Wis- 
consin," *'  an  action  uix)n  any  .  .  .  contract  for  the  pa3Tnent  of 
money,"  also  "  upon  any  other  contract,  express  or  implied,"  must  be 
brought  in  six  years ;  and,  except  that  a  distinction  is  made  between 
contracts  in  writing  and  those  not  in  writing,  such  is  practically  the 
provision  in  Missouri"  and  in  Arkansas."  In  Florida,"  "an  action 
upon  any  contract,  whether  sealed  or  unsealed,  for  the  pa3*ment  of 
money,"  must  be  brought  in  ten  years;  and  "all  actions  upon  con- 
tracts .  .  .  express  or  implied,"  not  in  writing,  in  ^ve  3'ears.  In 
Texas,"  "actions  for  debt,  when  the  indebtedness  is  evidenced  by 
or  founded  upon  any  contract  in  writing,"  are  barred  in  four  3'ear8 ; 
and  by  sec.  3207  the  same  limitation  applies  to  unwritten  contracts. 
In  Iowa,*'  actions  "  founded  on  unwritten  contracts  "  must  be  com- 
menced within  five  years,  and  u^)on  "written  contracts"  within  ten 
3'ears,  after  the  cause  of  action  accrues;  in  California,"  "upon  any 
contract,  obligation,  or  liabilit3'  founded  upon  an  instrument  in  writ- 
ing," within  four  years,  and  upon  those  not  in  writing,  in  two  years. 
In  Oregon,^*  actions  upou  "a  contract  or  liability,  express  or  im- 
plied," are  barred  in  six  3'ears;  and  actions  upon  a  judgment  or 
decree  of  an3'  court  of  the  United  States,  or  of  any  State  or  Territory 
within  the  United  States,  and  upon  sealed  instruments,  are  barred  in 
ten  3'ears.  B3'  sec.  6,  actions  upon  any  liabilit3'  created  b3'  statute, 
except  for  penalties  and  forfeitures,  are  barred  in  six  3'ears ;  and  by 
sec.  11  all  actions  not  specified  are  barred  in  ten  years.     In  Minne- 

»  Appendix,  South  Carolina.  ^^  Appendix,  Michigan. 

^  Appendix,  Georgia.  '*  Appendix,  Wisconsin. 

8  Appendix,  Alabama.  "  Api>endix,  Missouri. 

*  ApjHindix,  Mississippi.  "  Appendix,  Arkansas. 

^  Appendix,  Tennessee.  ^^  Api^endix,  Florida. 

«  Appendix,  Kentucky.  ^®  Appendix,  Texas. 

^  App<*ndix,  Ohio.  ^^  Appendix,  Iowa. 

8  Williams  V.  Williams,  6  Ohio,  444.  "  Appendix,  California, 

9  Appendix,  Indiana.  ^'  Appendix,  Oregon. 

10  Appendix,  Illinois. 
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sota,  ^*  an  action  npon  a  contract,  express  or  implied ;  ^  in  Kansas,* 
**  an  action  upon  any  agreement,  contract,  or  promise  in  writing,"  or 
**  an  action  npon  any  contract  not  in  writing,  express  or  implied,"  mast 
be  commenced  within  five  years  in  the  former  State  and  in  three  years 
in  the  latter.     In  Nevada,*  '^  an  action  upon  any  contract,  obligation, 
or   liability  founded  upon   an  instrument  in  writing"  must  be  com- 
menced within  five  years,  and  '^  an  action  upon  a  contract,  obligation, 
or  liability  not  founded  upon  an  instrument  in  writing,"  within  two 
jears;    in  Nebraska,^  ^^upon  any  agreement,  contract,  or  promise  in 
writing,  five  years,"  and  ^^  an  action  upon  a  contract  not  in  writing, 
expressed  and  implied,"  within  four  years. 

A  summary  of  the  statutes  in  the  several  States  relating  to  this 
matter  has  been  given,  in  order  that  it  maj'  be  seen  how  far  the  deci- 
sions of  the  courts  of  one  State  are  applicable  under  this  head  in 
another,  and  also  to  show  the  applicability  of  the  decisions  of  the 
Snglish  courts  under  sec.  8  of  the  statute  21  James  I.  upon  this  head, 
'^hich  is  practically  in  force  in  all  the  States. 

Sec.  24.  Account.  Nature  of  Action.  —  The  action  of  account  is 
probabh'  one  of  the  oldest  of  the  common-law  actions,  and  is  resorted 
to  to  settle  partnership  accounts,  and  generally  where  there  is  a  priority, 
ais  against  guardians  in  socage,  or  a  person  stands  in  the  relation  of 
m  bailiff  or  receiver,  and  it  reall}-  bears  a  closer  relation  to  a  bill  in 
cqiiit3'  than  to  an  action  at  law.'  Anciently,  this  form  of  action  was 
Testricted,  but  gradually  it  was  extended  to  cases  of  mutual  account 
l)etwecn  merchants,  and  laj'  in  all  cases  where  a  person  calling  himself 
a  merchant  brought  an  action  against  another,  charging  him  as  a  bailiff 
or  receiver.*  At  law,  it  is  the  only  remedy  between  pailners  to  settle 
their  partnership  dealings,  unless,  as  previously  stated,  there  has  been 
an  express  promise  to  account,  or  a  balance  agreed  upon.*^ 

This  remedy  exists  where  parties  have  been  engaged  in  a  joint  under* 
taking,  and  either  one  or  all  of  them  have  received  money  or  property 
^hich  should  be  accounted  for  to  the  others  ®  as  tenants  in  common  of 
leal  property*  or  of  personal  property,  as  merchandise.*^    The  excep- 


1  Appendix,  Minnesota. 

*  A]ip3ndiz,  Kansas. 

*  Appendix,  Nevada. 

*  Appendix,  Nebraska. 

»  Cotton  V.  Partridge,  4  M.  &  G.  285  ; 
Scott  V.  Mcintosh,  2  Camp.  238  ;  Inglis  v. 
Hay,  8  M.  &  W.  769. 

*  F.  N.  B.  117,  D  ;  1  Story's  Eq.  Jur. 
441 ;  Cotton  v.  Partridge,  ante, 

'  Andrew  v.  Allen,  9  S.  &  R.  (Pcnn.) 
241;  Ozias  v.  Johnson,  1  Binn.  (Penn.), 
191;  Young  v.  McConnick,  2  N.  J.  L. 
663  ;  Willson  v.  Willson,  5  id.  791. 


•  Nedvidek  v.  Meyer,  46  Mo.  600;  Kid- 
der r.  Rexford,  16  Vt.  169  ;  Mattocks  v. 
Lyman,  id.  113  ;  Swift  t;.  Raymond,  11  id. 
817. 

•  Thomas  v.  Thomas,  5  Exch.  28;  Bar- 
num  V.  Laudon,  25  Conn.  137  ;  Lacon  v, 
Davenport,  16  id.  331  ;  Oviatt  v.  Sage,  7 
id.  95;  Dresser  r.  Drpsser,  40  Barb.  (N.  Y.) 
301;  Wlswell  v.  Wilkins.  4  Vt  137.  But 
in  such  cases  it  is  necessary  to  allege  that 
the  tenant  made  defendant  has  received 
more  than  his  share  of  the  rents  or  profits 
of  the  estate.   Sturton  v,  Richardson,  13  M* 


^  Baxter  v.  Hozier,  5  Bmg.  K.  C.  288. 
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lion  in  the  statute  21  James  I.,  as  to  merdmnts'  aooomite,  was  ooofined 
to  cases  where  an  action  of  account  would  lie,  or  an  action  upon  the  case 
for  not  accounting.^  This  action,  as  a  distinctive  remedy,  has  fkOen 
into  disuse^  and  although  it  still  exists  in  some  of  the  States,  yet  it  has 
been  largely  superseded  by  a  resort  to  courts  of  equity,  where  the  rights 
of  the  parties  can  be  better  settled  and  enforced  than  in  courts  of  law, 
and,  too,  where  the  remedy  has  been  extended  to  a  great  variety  of 
cases  not  recognized  as  coming  within  the  scope  of  the  remedy  at  law.' 
Formerly  it  was  doubted  whether  assumpsit  would  lie  upon  an  express 
promise  to  account,  or  upon  a  balance  struck  between  partners,  &c. ; 
but  as  that  doubt  was  long  since  dispelled,  assumpsit  has  also,  in  a 
large  vaiiet}*  of  instances,  taken  the  place  of  this  form  of  action,* 
except,  however,  where  there  is  an  express  promise  to  account,  or  a 
balance  agreed  upon,  on  a  settlement  of  partnership  accounts,  as- 
sumpsit will  not  lie,  but  resort  must  be  had  to  an  action  of  account,  or 
to  a  court  of  equity.^  Thus,  where  a  balance  was  struck  in  favor  of 
one  partner,  on  the  books  of  the  firm,  after  his  death,  and  similar  balr 
ances  were  struck  in  favor  of  other  partners,  it  was  held  that  this  was 
only  evidence  how  the  deceased  partner  stood  with  the  firm,  and  not 
how  he  stood  with  his  partners.'  In  Massachusetts,  assumpsit  is  sub» 
stituted  for  account ;  and  in  cases  where  partnership  accounts  are  in- 
volved, the  court  can  appoint  an  auditor  to  take  the  accounts,  giving 
to  the  parties  all  the  advantages,  without  the  disadvantages,  of  the 
action  of  account.*    This  form  of  action  has  been  extended  in  some 

&  W.  17  ;  Henderson  v.  Eason,  17  Q.  B.  sold  each  to  the  other,  without  any  agree- 
701 ;  Beer  v.  Beer,  12  C.  B.  60.  And  in  nient  that  the  goods  delivered  on  the  one 
New  York  it  should  state  that  the  account  side  should  be  considered  as  payment  for 
is  mercantile,  McMurray  v.  Rawson,  3  those  delivered  on  the  other,  did  not  con- 
Hill  (N.  Y.),  59;  and  should  also  set  forth  stitute  such  an  account  as  concerns  the 
distinctly  all  the  grounds  upon  which  trade  of  merchandise  between  mert^hant 
the  plaintiff  claims  to  hold  the  defendant  and  merchant  within  the  exception  of  the 
to  an  accounting,  Ganaway  v.  Miller,  15  statnte,  and  that  the  existence  of  items  in 
Vt.  162  ;  and  the  plaintiff's  particular  in-  an  open  account  within  six  years  wrill  not 
terest  in  the  property,  Brinsmaid  v.  Mayo,  operate  to  take  the  previous  portion  of  the 
9  id.  31  ;  and  it  should  also  appear  that  account  out  of  the  statute, 
before  action  brought  the  plaintiff  had  '  1  Story's  Eq.  Juris.  442  ;  Bacon's  Abr. 
demanded  of  the  defendant  that  he  render  tit.  Accompt;  Lockey  v.  Lockey,  Prec  Ch. 
an  account,   Chad  wick  v.   Duval,   12  id.  518. 

499  ;  and  an  account  cannot  be  enforced  *  1  Story's  Eq.  Juris.  442 ;  Tomkins  v. 

until  the  joint  venture  is  ended,  either  by  Wiltshire,  5  Taunt.  431 ;  Buell  v.  Cole, 

agreement  or  limitation,  Ganaway  v.  Mil-  54  Barb.  (N.  Y.)  353 ;  Succession  of  Dal- 

ler,  ante.     In  Maine,  under  the  statute,  it  hande,  21  La.  An.  3. 

is  held  that  actions  of  account  between  *  Buell  v, Cole, anfe;  Fergusons. Wright, 

co-tenants,  or  a  bill  in  equity  therefor,  are  61  Penn.  St.  258. 

not  subject  to  the  six  years'  limitation,  but  ^  Ferguson  v.  Wright,  anU ;  Wetmore 

to  that  of  twenty  years,   under  sec.  86.  v.  Woodbridge,  Kirby  (Conn.),  164. 

Spaulding  v.  Farwell,  70  Me.   17.  "  Fanning  r.  Chad  wick,  3  Pick.  (Mass.) 

^  Cottara  V.  Partridge,  4  M.  &  G.  271.  424.     But  account  may  be  brought  if  the 

And  it  was  held  in  this  case  that  an  open  party  elects  to  do  so.     Fowle  v,  Kirkland, 

account  betff«en  two  tradesmen  for  goods  18  Pick.  (Maas.)  299. 
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of  the  States,  so  as  to  embrace  other  matters  thnn  acoomits  between 
partners,  and  to  compel  an  accounting  in  all  instances  where  a  person 
can  properly  be  chained  as  bailiff  and  receiver  of  the  plaintiff.^     But 
while  this  remedy  cannot  be  said  to  be  obsolete,^  yet,  as  equity  has  con- 
current jurisdiction  with  courts  of  law  for  the  settlement  of  partnership 
transactions,  and  most,  at  least,  of  the  matters  for  which  the  common- 
law  action  of  account  lies,  and  as  courts  of  equity  have  more  ample 
powers  than  courts  of  law  in  this  respect,  the  remed}*  at  law  will  seldom 
be  resorted  to,  except  in  those  States  where  by  statute  express  pro- 
Tision  is  made  therefor.*     There  are  instances,  however,  where  the 
remedy  at  law  must  be  pursued,  and  cquit}'  will  not  entertain  a  bill  to 
settle  matters  involved  in  this  action ;  *  but  it  will  hardly  be  profitable 
to  go  into  details  in  reference  to  the  matter  in  this  work,  as  the  prac- 
titioner will  find  no  difficulty  in  ascertaining  which  court  to  invoke  in  a 
g;iven  case. 

Sec.  25.  Debt.  —  An  action  of  debt,  where  "grounded  upon  any 
lending  or  contract  without  specialty,"  is  expressly  within  the  statute  of 
21  James  I.  §  3 ;  and  in  most  of  the  statutes  in  this  country,  even  where 
this  section  is  not  adopted,  the  distinction  between  simple  contracts  and 
specialties  is  observed,  and  this  action,  even  though  not  preseiTed  in  form, 
exists  in  substance,  and  is  generally  provided  for  in  the  limitation  acts, 
either  expressly  or  otherwise.^    Debt  lies,  in  all  instances,  where  a  sum 

X  Adams  v.  Corbin,  3  Vt  872 ;  Smith  Andrews  v.  Murphy,  12  Ga.  431 ;  Browne 

«.  Woods,  id.  485  ;  Swift  v.  Raymond,  11  i'.  Alston,  8  Fla.  807 ;  Norwich,  &c  R.  R. 

id.   317 ;  Bertiue  v.  Yarian,  1  Edw.  Ch.  Co.  v.  Storey,  17  Conn.  864;  Gloningerv. 

f  N.  Y.)  348  ;  Green  v.  Johnson,  8  6.  &  J.  Hazard,  42  Penn.  St.  889. 

<Md.)  388.     In  the  last-named  case  it  was  *  Walker  v,  Cheever,  85  N.  H.   839  ; 

lield  that  account  render  is  the  only  remedy  Garland  v.  Hull,  21  Miss.  76  ;  Cummins 

that  can  be  brought  against  a  guardian  as  v.  White,  5  Blackf.  (Ind.)  856  ;  Printup 

such,  except  on  his  bond.     In  Griggs  v,  v,  Mitchell,  17  Ga.  558. 

Dodge,  2  Day  (Conn.),  28,  it  was  held  a         ^  InMaine,'^]!  actions  of  debt  founded 

]nT>pcr  remedy  where  personal  property  is  upon  any  contract  not  under  seal."     In 

limited  over  by  way  of  remainder,  after  the  Vermont,    "all  actions  of  debt  founded 

determination  of  the  particular  estate.    In  upon  any  contract,  obligation,  or  liability 

Adams  p.  Corbin,  3  Yt.  872,  it  was  held  a  not  under  seal"    In  New  Hampsliire,  all 

|iroper  remedy  by  a  surviving  administra-  personal  actions,  except  for  words,  assault 

tor  against  the  representative  of  a  deceased  and  battery,  and  imprisonment,  shall  be 

co-administrator  for  property  of  the  estate  brought  in  six  years,  and  this  includes 

"Wlucli  came  to  the  hands  of  the  latter.   So  debt,  except  debt  "  founded  upon  any  judg- 

it  is  a  proper  remedy  by  a  cestui  que  trust  ment  or  recognizance,  or  ujton  any  contract 

against  a  trustee  of  lands  who  has  received  under  seal,"  which  may  be  brought  within 

the  profits.   Denniaon  v.  Goehring,  7  Penn.  twenty  years.  In  Alabama,  all  actions  upon 

St.  175.  judgments,  sec.  8224,  and  actions  founded 

*  Griffith  V.  Willing,  8  Binn.  (Penn.)  upon  any  contract  or  writing  under  seal, 

807  ;  Travers  v.  Dyer,  16  Blatchf.  (U.  S.  sec.  8225;  actions  upon  contracts,  in  writ- 

C.  C.)   178;    Stewart  v.   Kerr,    1  Morr.  ing,  not  under  seal,  sec  8226.  InMassachu- 

(lowa),  240 ;  Neel  v.  Keel,  4  T.  B.  Mon.  setts,  this  form  of  action  is  abolished  by 

(Ky.)  162.  statute,  and  an  action  upon  the  contract 

s  Tyler  «.  Kelson,  14  Gratt.  (ya.)214 ;  or  obligation  freed  from  the  technicalities 

Ttaaer  v.  Phelps,  4  Sandt  (K.  T.)  682  ;  of  thii  form  of  action  is  substitatad.    In 
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certain  is  due,  or  which  is  capable  of  being  reduced  to  a  certainty  without 
any  future  valuation  to  ascertain  or  settle  its  amount,  and  to  that  extent 
wiil  lie  to  recover  upon  simple  contracts  as  well  as  assumpsit.^  It  lies 
for  the  recovery  of  a  sum  certain,  although  it  arises  from  a  collateral 
undertaking;*  as  where  a  penalty  is  given  by  statute,  and  no  other 
remedy  is  provided  for  its  recovery,*  although  the  amount  thereof  is 
uncertain  and  subject  to  assessment  by  a  jury.*  It  lies  for  the  recovery 
of  a  reward  offered  for  the  finding  of  lost  or  stolen  goods,  or  for  any 
purpose,*  upon  the  judgment  of  an  inferior  court  not  of  record,*  upon 

Connecticut,  uo  action  "of  debt  on  book  in  two  years.  In  Iowa,  this  action  is  not 
or  simple  contract."  In  Rhode  Island,  the  named,  but  comes  under  div.  3  and  4  of 
provision  is  virtually  the  same  as  21  James  sec.  1659  of  the  code,  making  the  bar  to 
I.,  except  the  words  "lending  or"  are  the  action  on  unwritten  contracts  five  years, 
omitted.  In  New  Jersey,  substantially  and  on  written  contracts,  judgments,  ftc, 
the  same  as  21  James  I.;  so  in  Pennsyl-  ten  years.  In  California,  the  action  is  not 
vania.  In  Delaware,  by  sec.  6,  actions  of  named,  but  comes  within  the  provisions  of 
debt  are  barred  in  three  years.  In  Mary-  the  statute,  and  the  |)eriod  of  limitation 
land,  this  action  is  expressly  provided  for  varies  from  one  to  five  years,  according  to 
in  sec.  1  of  art.  69  of  the  code.  In  Vir-  the  nature  of  the  claim  on  which  it  is 
ginia,  this  action  is  embraced  under  sec.  8,  founded.  In  Oregon,  this  action  comes 
c.  146.  In  North  Carolina,  this  action  is  under  the  provisions  of  sec.  6.  In  Minne- 
mainly  covered  by  sees.  31  and  34.  In  sota,  the  limitations  imposed  are  contained 
South  Carolina,  this  action  is  covered  by  in  sec.  6.  In  Nevada,  sec.  16  applies  to 
sees.  113  and  114,  c.  122,  Rev.  Stat,  of  this  form  of  action.  In  Nebraska,  sees.  10, 
South  Carolina.  In  Mi8sissi[)pi,  this  ac-  11,  and  15  apply  to  this  form  of  action, 
tion  conies  under  general  clause,  sec.  2669  lu  West  Virginia,  this  class  of  actions  is 
Rev.  Code,  p.  720.  In  Tennessee,  this  ac-  embraced  un«ler  sec.  6,  c.  119.  This  form 
tion  is  covered  by  sec.  2775.  In  Kentucky,  of  action,  however,  is  retained  in  but  very 
tills  class  of  actions  is  included  under  sees.  1  few  of  the  St^itea,  and  especially  Ls  this  the 
and  2  of  art.  3  Gen.  Stat.  c.  71.  In  Ohio,  case  where  the  pmcticeis  established  under 
an  action  **  u^wn  a  contract  not  in  writing/'  codes,  the  old  common-law  remedies,  with 
ill  six  years,  and  u|X)n  a  specialty  or  any  all  their  technicalities  and  strictness,  hav- 
agrcement,  contract,  or  promise  in  writing,  ing  given  place  to  simpler  remedies,  which 
in  fifteen  years.  In  Indiana,  actions  on  are  supjiosed  to  be  better  calculated  to  pro- 
accounts  and  contracts  not  in  writing  in  tect  the  rights  of  parties  and  insure  jus- 
six  years,  and  upon  those  in  writing  in  tice. 

twenty  ye^irs.     In  Illinois,  special  provi-  i  In   Stockwell   v.    United   States,    13 

si  on  as  to  actions  on  contracts  exists.     In  Wall.    (U.    S. )   631,   it  was  held  that  it 

Michigan,    "all  actions  of  debt  founded  would  lie  to  recover  a  penalty  under  the 

upon  any  contract  or  liability  not  under  revenue  laws.     United  States  v.  Colt,  Pet. 

seal,"  six  years.     In  Wisconsin,   "an  ac-  (U.  S.   C.  C.)  145;  Dillinf:jham  v.  Skim, 

tion  upon  any  bond,  &c.,  or  other  contract,  Hemp.  (U.  S.  C.  C.)  181;  Bank  of  Circle- 

whether  sealed  or  otherwise,"  six  years;  ville  v.  Iglehart,  6  McLean  (U.  S.),  568. 
ujwn  a  seeded  instrument,  "  when  the  cause  2  Homer.  Sem pie,  3 McLean  (U.S.C.C), 

of  action  accrued  in  this  State,"  ten  years.  150;  Cato  v.  Gill,  1  N.  J.  L.  11.     But  it 

In  Missouri,  "an  action  founded  upon  any  Joes  not  lie  upon  a  collateral  promise  to 

writing,   sealed   or  unsealed,"   ten   years,  pay  the  debt  of  another.    Gregory  r.  Thom- 

In  Arkansas,  this  action  comes  under  the  son,  31  N.  J.  L.  166. 
general  clause,  and  not  being  specified,  is  a  United  States  v.  Bougher,  6  McLean 

barred  in  five  years.     In  Florida,  this  class  (U.  S.  C.  C),  1277. 
of  actions  come  under  sees.    10  and   12,  4  United  States  v.  Co\t,  ante. 

c.  144.     In  Texas,  the  limitation  of  actions  6  Furman  r.  Parke,  21  N.  J.  L.  310. 

of  debt  upon   written    contracts  is   four  •  Tindall  r.  Carson,   16  N.  J.   L.  94; 

years,  and  upon  contracts  not  in  writing  Green  v.  Fry,  1  Cr.  (U.  S.  C.  C.)  137. 
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an  express  contract  in  writing  for  the  payment  of  money,^  as  by  the 
payee  or  indorsee  of  a  bill  of  exchange  against  the  acceptor,*  or  by  the 
indorsee  against  a  remote  indorser,'  by  the  assignee  against  the  as- 
signor of  a  note  where  the  maker  is  insolvent/  to  recover  money  ad- 
vanced upon  a  special  contract  which  has  been  rescinded,*  or  where  the 
price  for  goods  has  been  paid,  bnt  they  are  not  delivered,"  or  upon  an 
open  account  for  goods  sold  and  delivered,^  for  services  rendered  under 
a  contract  fuHy  performed,  or  even  when  not  fully  performed  in  all 
respects,  if  the  depaitni-e  from  its  terms  is  assented  to  by  the  parties ; ' 
and  without  pursuing  this  matter  further,  it  may  be  said  that  debt  upon 
a  simple  contract  will  lie  in  all  instances  where  indebitatus  asmmpsit 
will  lie,  to  wit,  where  an  express  contract,  not  under  seal,  has  been 
performed  upon  the  part  of  the  plaintiff,  according  to  its  terms,  so  that 
nothing  remains  to  be  done  to  satisfy'  it  but  for  the  defendant  to  pay 
money  in  compensation.*  Indeed,  originally  debt  was  the  ordinary 
remedy  upon  simple  contracts, ^^  and  the  action  of  assumpsit  did  not 
come  into  general  use  until  after  81ade*s  Case,  in  1603.^  Debt  lies  upon 
a  specialty  in  man}*  cases,  but  in  those  instances  the  statute  applicable 
to  simple  contracts  does  not  apply, ^'  but  when  founded  on  contracts  not 
nnder  seal  the  statute  does  apply. ^*    In  Massachusetts  the  action  of 

1  Kirk  r.  Hartinan,  63  Penn.  St.  97.  N.  J.  L.  282 ;  Bertrand  ».  Byrd,  5  Ark. 

•  Home  V.  Seinple,  ante;  Kirkman  v.  651;  Brown  v,  Ralston,  9  Leigh  (Va.), 
Hamilton,  6  Pet.  (U.  S.)  20.  532  ;  Carson  v.  Allen,  6  Dana  (Ky.),  395  ; 

•  Home  v.  Semple,  an/«.  Bat  this  prop-  Cooper  v.  Bickford,  3  Grant  (Penn.)  Cas. 
crition  is  doubted.  Weiss  v.  Munch  Chauk  69;  Hale  v.  Handy,  26  N.  H.  (6  Post. )  206; 
Ins.  Co.,  58  Penn.  St.  295.  Ingram  v.  Ashmore,  12  Mo.  574  ;  Sykes  v, 

•  Pyle  r.  Monagly,  2  Harr.  (Del)  468.      Summerel,  2  Browne  (Penn.),  227;  Kelly 
»  Jenkins  V.  Thomiison,  20  N.  H.  457.       v.  Foster,  2  Binn.  (Penn.)  4;  Jewell  v, 

•  Dubois  V.  Delaware,  4  Wend.  (N.  Y.)  Schroeppel,  4  Cow.  (N.  Y.)  564  ;  Causten 
285  ;  Byeni  v.  Bostwick,  2  Treadw.  (S.  C.)  v.  Burke,  2  H.  &  G.  (Md.)  295  ;  Miles  v. 
Const  7  ;  Kimball  v.  Cunningham,  4  Mass.  Moody,  3  S.  &  R.  (Penn.)  211  ;  Snyder  v. 
60A.  Castor,  4  Yeates  (Penn.),  353 ;  Cochran 

'  Collins  r.  Johnson,  Hemp.  (U.S.C.C.)  v.  Tatum,  3  T.  B.  Mon.  (Ky.)  405  ;  Feeter 

279.  V.  Heath,  12  Wend.  (N.  Y.)  477;  Williams 

•  Allen  «.  McNew,  8  Humph.  (Tenn.)  v.  Sherman,  7  id.  109  ;  Way  r.  Wakefield, 
46  ;  CUrk  v,  Raap,  15  Ark.  172  ;  Laduc  7  Vt  228  ;  Felton  v.  Dickinson,  10  Mass. 
tr.  Seymour,  24  Wend.  (N.  Y.)  60.  287;  Bank  of  Columbia  v.  Patterson,  7  Cr. 

•  Perkins  v.  Hart,  11  Wheat,  (U.  S.)  (U.  S.)  299;  Coursey  v.  Covington,  6  H.  & 
237;  Dukes  v.  Leowie,  13  Ala.  457;  Wright  J.  (Md. )  45;  Dubois  v,  Delaware,  &c.  Canal 
V.  Morris,  15  Ark.  444  ;  Bayard  v.  McLane,  Co.,  4  Wend.  (N.  Y.)  285  ;  Wood  v.  Gee, 
8  Harr.  (Del)  139  ;  Hancock  v.  Ross,  18  8  McCord  (S.  C),  421;  Stout r.  Gallagher, 
Ga.  364  ;  Adlard  v.  Muldoon,  45  111.  193  ;  2  A.  K.  Mar.  (Ky.)  160  ;  Speake  v.  Shep- 
Ridgeley  V.  Crandall,  4  Md.  435;  Fowler  pard,  6  Har.  &  J.  (Md.)  81  ;  Bagley  v. 
V.  Austin,  2  Miss.  156 ;  Bomeiser  v.  Dob-  Bates,  Wright  (Ohio),  706 

aon,  5  Whart.  (Penn.)  898;  Mattocks  v.  w  Wilkinson  on Limitetions,12;  3 Black- 

Ljrman,  16  Vt.  113  ;  Harris  v,  Ligget,  1  stone,  341. 

W.  k  S.  (Penn. )  301 ;  Hunter  ».  Waldron,  "  Slade's  Case,  4  Coke,  91. 

7  Ala.   758;    Baker  v.   Corey,   19  Pick.  w  Cockramr.  Welby,2Mod.  212;  White 

(Mass.)  496  ;  Ames  v.  Le  Rue,  2  McLean,  v.  Parkin,  12  East,  578. 

(U.  a  a  C.)  216 ;   GloTer  v.  Collma,   18  ^  Cockram  v,  Welby,  ante. 
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debt  has  been  abolished  by  statute ;  ^  and  in  many  others  it  does  not 
exist  in  form,  although  the  rules  applicable  thereto  may  apply  in  cases 
where,  under  the  common-law  practice,  it  would  be  the  proper  remedy. 
Especially  is  this  the  case  in  those  States  where  the  practice  is  regu- 
lated by  codes. 

Sec.  26.  CoTenant  is  an  action  upon  a  sealed  instrament  or 
specialty,  and  never  lies  upon  a  simple  contract.  Upon  sealed  instru- 
ments a  party  frequently  has  his  choice  of  remedies,  between  debt  and 
covenant,  although  in  very  manj'  instances,  especially  where  the  action 
is  for  unliquidated  damages,  covenant  alone  will  lie.*  If  an  instrument 
under  seal  is  varied  by  a  contract  not  under  seal  indorsed  thereon,  the 
whole  instrument  becomes  a  simple  contract,  and  assumpsit  is  the 
proper  remedy,  and  covenant  will  not  lie  thereon,  and  the  statute  begins 
to  run  thereon  fh>m  the  date  of  the  indorsement.*  Without  stopping  to 
particularize,  the  action  of  covenant  may  be  said  to  be  the  only  remedy' 
strictly  confined  to  specialty  debts. 

Sec.  27.  Snits  in  Admiralty.  —  In  England  it  was  formerly  doubted 
whether  a  suit  in  admiralty  for  mariner's  wages  was  within  the  Stat.  21 
James  I.,  it  beiug  said  that  it  was  a  matter  properly  determinable  at 
common  law,  and  that  allowing  the  admiralty  jurisdiction  thei-ein  was 
only  a  matter  of  indulgence;^  but  whatever  doubt  may  there  have 
existed  uix)n  this  subject  was  put  at  rest  by  4  &  5  Ann,  c.  16,  which 
provides  that  ''  all  suits  and  actions  in  the  court  of  admiralty  for  sea- 
men's wages  shall  be  commenced  within  six  j^ears  after  the  cause  of 
such  action  shall  occur  and  not  after."  But  in  this  country  it  is  held 
that  State  acts  of  limitations  do  not  apply  to  such  actions  in  our  court 
of  admiralty,*  nor  does  the  statute  of  Ann  above  referred  to.'  But 
courts  of  admiralty  will  not  eutertain  stale  demands,  and  twelve  years' 
delay  unexplained  was  held  sufficient  to  bar  such  a  suit.^ 

Sec.  28.  Crimes.  —  At  the  common  law  there  is  no  limitation  to 
criminal  procedure  by  indictment.     This  question  was  raised  in  an 


1  Gen.  Stat.  c.  129,  §  1. 

^  Browne's  Actions  at  Law,  353; 
Comyns's  Dig.  Pleader. 

«  Hydeville  Co.  v.  Eagle  R.  R.  &  S.  C^. 
44  Vt.  395;  Head  v.  Wadham,  1  East,  619; 
King  V.  Beeston,  3  T.  R.  592.  In  a  Mas- 
sachusetts case,  Loring  v,  Whittemore,  13 
Gray  (Mass.),  228,  where  an  agreement  to 
vary  a  sealed  instrament  was  indorsed 
thereon,  and  not  sealed,  and  subsequently 
a  sealed  agreement  to  extend  the  time  was 
indorsed  tJiereon,  it  was  held  that  the  last 
agreement  under  seal  acted  upon  and  gave 
the  force  of  a  specialty  to  the  last  unsealed 
agreement,  and  brought  the  whole  under 
the  head  of  a  specialty.  See  also  to  the 
same  effect  in  a  similar  case,  Ake's  Appeal, 


74  Penn.  St.  116.  In  Geoi*gia,  in  Milledge 
V.  Gardner,  29  Ga.  700,  it  was  held  that 
an  unsealed  agreement  indorsed  on  a  sealed 
instrument  is  to  be  treated  as  a  part  of  the 
original  instrument  and  as  though  under 
seal. 

*  Bacon's  Abr.  Lim.  (D)  4. 

»  Willard  v.  Dorr,  3  Mas.  (U.  S.  C.  C.) 
91;  Brown  v.  Jones,  2  Gall.  (U.  S.  C.  C.) 
477  ;  The  Mary,  1  Paine  (U.  S.  C.  C), 
180. 

•  Willard  v.  Dorr,  ante;  The  Mary, 
ante. 

^  Willard  v.  Dorr,  ante;  Gay  v.  Allen, 
2  W.  &  M.  (U.  S.  C.  C.)  303;  The  Sarah 
Ann,  2  Sum.  (U.  S.  C.  C.)  286;  Pitman  v. 
Hooper,  3  id.  286. 
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English  case,  where  a  person  who  had  taken  a  bribe  at  an  election  was 
called  upon  to  testify  to  the  fact.  B}*  the  Stat.  2  Greo.  II.  c.  24,  a 
civil  action  therefor  was  barred  in  two  years,  and  this  period  had 
elapsed  ;  bat  Lord  Ellenborough  cautioned  him  that  although  a  civil 
action  against  him  for  the  crime  was  barred,  yet  there  was  no  Hmitation 
at  common  law  to  a  criminal  prosecution  by  indictment,  and,  therefore, 
that  he  was  not  bound  to  answer  any  question  which  might  crinunate 
tiiin.^ 

1  Dover  v,  Maestaer^  5  £sp.  92. 
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Sec.  29.  "What  are.  —  All  instruments  under  seal,  of  recx)rd,  and 
liabilities  im|x>sed  by  statute,  arc  si)ecialties,  within  the  meaning  of  tlie 
Stat.  21  James  I.,  "  without  specfaltj*."  It  becomes  imix)rtant  to 
know  what  classes  of  obligations  come  under  this  head,  because  under 
the  Stat.  21  James  I.  specialties  are  not  embraced,  and  to  a  great  ex- 
tent such  also  is  the  case  in  the  statutes  of  the  several  States  of  this 
country.  In  England,  by  Stat.  3  &  4  Wm.  IV.  c.  42,  all  si)ecialtics  are 
barred  in  twenty  years ;  and  even  though  the  statute  is  not  pleaded,  it 
is  said  that  the  law  raises  a  presumption  of  payment  fix>m  the  lapse  of 
that  periotl  of  time,  and  other  circumstances  which  is  e(|ually  as  etfective 
as  a  bar  as  the  statute ;  *  and  m  some  of  the  States,  as  will  be  seen  by 

1  Boston  Presumptions,  188.  In  Fislicr     sumcd  within  eighteen  years;  but  in  that 


V.  Prosser,  1  Camp.  217,  it  was  held  that, 
after  the  laps<^  of  a  long  time,  in  this  case 
thirty-six  yeai-s,  a  claim  not  within  the 
statute,  as  in  that  case  the  uninterrupted 
possession  by  one  tenant  in  common  with- 
out any  deman<l  made  for  or  any  account- 
ing, would  warrant  a  jury  in  presuming  a 
demantl.  See  also  Mayor  v.  Horner,  1 
Camju  102,  where  it  was  held  that  from 
the  lapse  of  a  long  time  a  grant  might  be 
pn'sumed  from  the  crown.     See  also  Eld- 


case,  as  in  Carter  v.  Strnphan,  1  Cowp.  201, 
the  presumption  was  founded  ui>on  the 
circumstances,  and  not  on  lajwe  of  time 
alone.  Lord  Mansfield,  in  Eldndgi-*  r. 
Knott,  anie,  says,  **The  statute  of  limita- 
tions is  a  positive  bar  from  length  of  time, 
and  operates  so  conclusively  that,  although 
the  jury  and  the  court  are  satisfie*!  that 
the  claim  set  up  subsists,  yet  they  are 
Iwund  by  the  statute  to  defeat  the  claim. 
There  are  many  cases  not  within  the  stat- 


ridge  V.  Knott,  id.  214,  where  it  was  held  ute,  where,  from  a  princi]»le  of  quieting 

that  mere  length  of  time  short  of  the  period  |K)ssession,  the  court  has  thought  that  a 

fixed  by  the  statute  of  limitations,  and  un-  jury  should  presume  anything  to  su]>i>ort 

accompanied  by  any  cii-cumstanoes,  is  not  a  length  of  jwssession.     Loud  Cuke  says 

of  itself  a  sufficient  ground  to  presume  a  somewhen*  that  an  act  of  Parhament  may 

release  or  extinguishment  of  a  quit-rent,  be  presumed;  and  of  late  it  has  been  held 

In  1   Burr.   434,   a  case  is  cited  by  the  that,  even  in  the  case  of  the  crown,  which 

court  where  payment  of  a  bond  was  pre-  is  not  bound  by  the  statute  of  limitations. 
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the  synopsis  of  the  statute  given  in  this  section,  this  presumption  is 
raised  thereby.  All  instruments  under  seal,  wherever  executed,  are 
specialties  within  the  meaning  of  the  statute,  as  bonds,  deeds,  leases, 
and  all  instruments  executed  in  this  manner,  and  even  notes,  or  any 
contract  sealed  by  the  parties,  whatever  its  nature,  provisions,  or  pur- 
.'  pose,  come  under  this  head.^  As  to  matters  of  record,  it  may  be  said 
that  none  are  to  be  regarded  as  such,  unless  made  so  by  the  law  of 
and  within  the  particular  jurisdiction  where  the  remedy  is  sought. 

Sec.  30.  Jndf;ment8.  —  A  judgment  obtained  in  the  United  States 
court,  or  in  the  courts  of  the  State  where  the  remedy  is  sought,  is  a 
specialty  within  the  provisions  of  the  statute ; '  but  a  foreign  judgment, 
or  one  obtained  in  any  other  State  or  country,  is  a  mere  simple-contract 
debt,  and  as  such  is  barred  by  the  statute  of  the  forum ; '  nor  unless  the 
parties  were  personally  served,  or  submitted  to  the  jurisdiction  of  the 
coort,  is  it  more  than  prima  facie  evidence  of  a  debt,^  and  the  statute 

m  grant  may  be  presamed  from  great  length  samption  of  law  within  a  less  time  than 

of  possession.     It  was  so  done  in  the  case  the  period  fixed  by  the  statute." 

of  Hull  V,  Homer,  Cowp.  102,  not  that  "A  presumption,'*  said  Aston,  "from 

in  such  case  the  court  reaUy  thinks  a  grant  mere  length  of  time,  which  is  to  support  a 

has  been  made,  because  it  is  not  probable  right,  is  very  different  from  a  presumption 

m  grant  should  have  existed  without  its  to  defeat  a  right.'* 

being  upon  record,  but  they  presume  the  ^  Penrose  v.  King,  1  Yeatcs  (Penn.), 
fact  for  the  purpose,  and  from  a  principle  344  ;  Clark  v,  Hopkins,  7  Johns.  Ch. 
of  qnieting  possession.  But,*'  he  added,  (N.  Y.)  556 ;  Snmmerville  v.  Halliday,  1 
"tbere  is  no  instance  of  setting  up  any  Watts  (Penn. ),  507.  Judgment  bonds  are 
length  of  time  within  the  limitation  fixed  not  within  the  statute,  Acheson  v.  Shenk, 
by  the  statute  as  a  bar  to  the  demand,  and  2  Leg.  Oaz.  (Penn.)  361;  nor  administra- 
in  cftses  of  quit-rents,  like  the  present,  the  tion  bonds  (original),  Mittenberger  v, 
reason  for  carrying  back  the  limitation  to  Com.,  14  Penn.  St.  71;  Com.  v.  Patterson, 
the  period  fixed  by  the  statute,  namely,  8  Watts  (Penn.),  515. 
fifty  years,  is  the  stronger,  because  the  >  As  to  judgments  in  the  United  States 
consideration  \b  so  trifling.  Though,  if  a  courts  and  holding  them  conclusive,  see 
real  ground  for  supposing  a  release  or  ex-  Thompson  v.  Iiee  County,  22  Iowa,  206  ; 
tingaishment  appeared,  the  smallness  of  the  Pigot  v.  Davis,  3  Hawks  (N.  C),  25;  Pease 
claim  would  have  no  weight.  But  in  this  v.  Bennett,  17  N.  H.  124  ;  Dorsey  v.  Mow- 
there  is  more  length  of  time,  which,  ry,  18  Miss.  298;  Barney  v.  Patterson,  6 


barely  as  such,  ought  not  to  be  received  as  H.  &  J.  (Md.)  182  ;  Durant  v.  Essex  Co., 

a  bar;  and  if  so,  the  case  stands  without  a  8  Allen  (Mass.),  103;  Arnold  v.  Booth,  14 

pretence  for  supposing  a  release  of  extin-  Wis.  180;   Buchanan  v.  Biggs,  2  Yeates 

gaishment     Because,  on  the  other  hand,  (Penn.),  232;  Shields  v.  Taylor,  21  Miss. 

the  exact  time  when  the  payment  was  first  127. 

Tefused  is  no  proof ;  and,  further,  the  real         •  Walker  v.  Witter,  1  Doug.  1  ;  Darby 

or  more  probable  ground  of  such  refusal  v.  Mayer,  11  Wheat.  (U.  S.)  469;  Piatt  v. 

appears,  namely,  that  the  tenant  had  sue-  Oliver,  2  McLean  (U.  S.  C.  C),  267.     In 

ceeded  in  an  action  between  him  and  his  Arkansas,  an  action  upon  a  foreign  judg- 

lord  ;  not  that  the  lord  had  released  it  by  ment  is  limited  to  five  years.     Brian  v. 

any  conveyance  or  the  like;  and  if  so,  it  Sims,  10  Ark.  597. 

might  be  good,  while  before  the  lord  might         *  Wood  v.  Watkinson,  17  Conn.  600; 

think  proper  to  bring  an  action  for  half-a-  Davidson  v.  Sharpe,  0  I  red.  14;  Amdt  v. 

crown.     Therefore,  I  am  of  opinion  that  Amdt,  15  Ohio,  33;  Welch  v.  Sykes,  8  111. 

it  ought  not  to  have  been  left  to  a  pre-  197;  Cheriot  v.  Foussat,  3  Binn.  (Penn.) 
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applies  to  sach  jodgments,  unless  otherwise  provided  therein.^  In  those 
States  in  which  the  third  section  of  Stat.  21  James  I.  is  in  foroe  this  rale 
prevails,  as  it  does  in  all  of  them  as  to  judgments  of  courts  outside  the 
United  States;  but  in  many  of  the  States  by  statute  ^^ judgments  or 
decrees  of  some  court  of  record  of  the  United  States,  or  of  this  or 
some  other  of  the  United  States,"  are  all  put  upon  the  same  footing, 
and  excepted  fh>m  the  operation  of  the  statute  applicable  to  simi^ 
contracts ;  as  in  Maine,  Vermont,  Massachusetts,  New  York,  Michigan, 
Arkansas,  Alabama,  Iowa,  Wisconsin,  California,  Or^;on,  Minnesota, 
and  Nevada.  In  Nebraska,  all  actions  up<Ai  a  specialty,  or  *'  upon . 
any  agreement,  contract,  promise  in  writing  or  foreign  judgment/'  BiB^fm 
barred  in  four  years.  In  most  of  the  other  States  the  statutes  are-^J 
silent  as  to  judgments,  especially  judgments  of  the  courts  of  other'' 
States.  In  New  Hampshire,*  ^^  actions  of  debt  founded  upon  judgment*^ 
or  recognizance,  or  upon  any  contract  under  seal,"  are  barred  in  twenty 
years.  In  Connecticut,  bonds  or  other  written  obligations  under  seal 
and  notes  not  negotiable  are  barred  in  seventeen  years ;  and  no  special 
provision  exists  as  to  judgments,  nor  is  there  any  general  provision 
relative  thereto,  thus  leaving  them  to  the  common-law  presumption  aris- 
ing from  the  lapse  of  twenty  years«  In  Rhode  Island,  judgments  come 
under  the  head  of  specialties,  and  under  the  general  danse  of  sec.  1, 
like  all  specialties,  are  barred  in  twenty  years.  In  New  York,  judg- 
ments and  specialties  are  subject  to  the  clause  that  provides  that  the 
presumption  of  payment  shall  attach  thereto  after  twenty  years.  In 
Maine,  ^^ every  judgment  and  decree"  are  presumed  to  be  paid  and 
satisfied  at  the  expiration  of  twenty  years  after  any  duty  or  obligation 
accrued  by  virtue  of  such  judgment  or  decree ;  and  this  applies  to  judg- 
ments of  other  States  and  judgments  of  justices  of  the  peace  of  that 
State ;  and  no  provision  exists  for  the  rebuttal  of  this  presumption, 
consequent!}*  it  is  absolute,  and  does  not  come  even  under  the  provision 
of  sec.  19  of  the  statute,  so  that  it  cannot  be  saved  by  an  acknowledge 

220;  Steel  v.  Smith,  7  W.  &  S.  (Penn.)  courts  of  record  of  sister  States  are  bind- 

447;  Harness  v.  Green,  20  Mo.  316;  Cam-  ing  as  judgments  in  all  the  States,  and 

eron  v.  Wnrtz,   4  McCord  (S.  C. ),   278  ;  operate  as  a  raei^r  of  the  original  claim. 

Hubbcll  V.  Coudry,  5  Johns.  (N.  Y.)  132;  Napier  v.  Gidiere,  Speeis  Ch.  (S.C.)  216; 

Turner  v.  Lambeth,  2  Tex.  365.  Clay  v.  Clay,  18  Tex.  195;  Keith  v.  Est4>ll, 

1  Bishop  V.   Sanford,   15   Ga.   1;    Van  9  Port  (Ala.)  669;  Latourette  v.  Cook,  5 

Alstyne  v.  Lemons,  19  111.  394;   Hubbell  Iowa,   513;    Moore  v.  Paxton,   1   Hemp. 

V.  Coudry,  ante;  Pease  v.  Howard,  14  Johns.  (U.  S.  C.  C.)  61.     In  Ohio,  any  judgment 

(X.  Y.)  470;  Walker  r.  Witter,  1  Dou^;.  1;  of  the  courts  of  a  sister  State,  whether  of 

Hny  V.  Fisher,  2  M.  &  W.  722;  Kimball  v.  a  court  of  record  or  not,  is  treated  as  a 

Whitney,  15  Ind.  250.     But  in  many  of  specialty.    Stockwell  «.  Coleman,  10  Ohio 

the  States,  as  will  be  seen  by  the  synopsis  St.  33;  and  also  see  Mahnrin  v.  Bickford, 

given  of  the  statutes,  the  judgments  of  8  N.  H.  54,  where  it  was  held  that  a  judg- 

other  States  are  put  on  the  same  footing  ment  of  a  justice  of  the  peace  rendered  in 

■s  domestic  judgments.    But  even  in  some  another  State  was  not  within  the  atatate. 

of  the  States  where  no  such  provision  exists  Otway  v.  Ramsey,  Stra.  1090. 
it  has  been  held  that  the  judgments  of         <  Rev.  Stat.  c.  181,  S  5.    See  Appendix. 
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laent.  In  New  Jersey,  the  Umgaage.of  21  Jamee  I.  as  to  speeudties  is 
adopted,  and  no  provision  is  made  as  to  jadgments  except  a  provision 
that  all  judgments  of  any  court  of  record  of  that  State  may  be  revived 
by  jctr«  facicM  any  time  within  twenty  years  after  tlie  date  of  Judgment 
and  not  after.  As  to  leases  under  seal,  indented  or  poll,  single  or 
penal,  bills  for  the  payment  of  money  only  and  awards  under  seal,  the 
lapse  of  sixteen  years  after  an  action  accrues  thereon  aflEbrds  a  bar. 

Sbc  31.  Statutory  ProTiaiona  aa  to.  —  In  Pennsylvania,  the  third 
section  of  Stat.  21  James  I.  is  adopted,  and  specialties  are  not  within 
the  statute ;  and  such  also  is  the  case  in  Mar^'land.  In  Mississippi, 
Tennessee,  Kentuck3%  Florida,  Viiginia,  North  Carolina,  South  Caro- 
lina, and  Georgia  specialties  are  within  the  statute.  In  Alabama,  the 
statttte  provides  for  actions  upon  any  contract  in  writing  under  seal, 
and  they  are  barred  in  ten  years.  The  Wisconsin  statute,  in  addition, 
niclades  judgments  of  courts  of  any  of  the  Territories.  In  Delaware, 
actions  founded  upon  a  record  or  specialty  are  not  within  the  statute, 
except  so  far  as  special  cases  are  provided  f<^;  as  actions  upoa 
sherifls*  recognizances,  guardians'  bonds,  official  obligations  of  certain 
State  and  county  officers,  specifically  named,  and  bonds  given  to  banks 
or  other  corporations  in  the  State  for  the  faithful  discharge  of  the 
dnties  of  officers  or  employ^  therein.  In  all  other  cases  specialties 
are  not  within  the  statute.  In  Maine,  no  special  provision  is  made 
for  specialties,  consequently  they  are  embraced  under  the  general  sec- 
tion, which  provides  that  all  personal  actions  not  otherwise  provided 
Ibr  shall  be  barred  in  twenty  years.  In  Vermont,  judgments  are 
barred  in  eight  jears,  as  also  are  all  actions  of  covenant  other  than 
covenants  of  warrant}'  and  seisin  contained  in  deeds  which  are  barred 
in  eight  years  after  the  cause  of  action  accrued,  and  actions  of  cove- 
nant for  breaches  of  covenants  of  seisin  and  warranty  in  eight  years 
after  a  final  decision  against  the  title  of  the  covenantor  in  such  deed ; 
otherwise  specialties  are  not  within  the  statute.  In  Massachusetts, 
all  specialties  are  embraced  under  the  general  provision  that  personal 
actions  not  otherwise  limited  shall  be  barred  in  twenty  years.  In 
Ohio,  specialties,  like  all  contracts  in  writing,  are  barred  in  twenty 
years ;  and  in  this  State  a  recognizance  for  the  stay  of  an  execution^ 
and  a  transcript  of  a  judgment  of  another  State'  are  regarded  as 
specialties,  but  a  domestic  judgment  is  not.'  An  indorsement  of  a  note 
is  a  contract  in  writing  under  this  statute,^  and  so  is  a  subscripticm  to 
the  stock  of  a  corporation.'  In  Indiana,  provision  is  made  as  to  oon^ 
tracts  in  writing  and  those  not  in  writing,  and  no  distinction  is  made. 
la  lUiaois,  actions  for  arrearages  of  rent  accruing  under  a  lease  under 
seal,  or  upon  any  single  or  penal  bill,  promissory  note,  or  writing 

1  Bobo  V.  Norton,  10  Ohio  St  567.  '  Huiies  v.  Tboip,  IS  Ohte  St.  1S6. 

'  BineU  «.  Jradon,  16  Ohio  St  498.  •  WMrserv.  CallMidw,  SO  OhioSt  ISO; 

•  Tjrler  «.  Winalow,  U  Ohio  St  864.       QOacni  v.  a  4  N.  Tr.  Jt  R.  (X*  18  ML  IM 
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obligatory,  for  the  direct  payment  of  money,  or  the  delivery  of  prop- 
erty, or  the  performance  of  covenants,  or  upon  an  award  under  seal, 
are  barred  in  sixteen  3'ears;  Judgments  are  barred  in  twenty  years. 
In  Michigan,  all  specialties,  although  not  named,  are  within  the  general 
provision  of  the  statute,  and  are  barred  in  twenty  years;  and  such 
also  is  the  case  in  Wisconsin.  In  Missouri,  all  actions  of  debt  upon 
contracts  sealed  and  unsealed  are  put  upon  the  same  footing,  and  are 
barred  in  ten  years,  and  by  the  statute  all  judgments  are  presumed  to 
be  paid  within  twenty  years  aHer  their  rendition ;  and  the  same  pro- 
vision exists  as  to  all  sealed  instruments,  which  embraces  all  for  the 
breach  of  which  an  action  of  debt  will  not  lie.  In  Arkansas,  all  si>ecial- 
ties  oome  under  the  general  provision,  and  are  barred  in  five  j'ears ; 
and  judgments  arc  presumed  to  be  paid  in  ten  years,  and  the  same 
provision  is  applied  to  any  instrument  for  the  pa^-ment  of  money  or 
deliver}'  of  property.  In  Iowa,  no  distinction  is  made  between  sealed 
and  unsealed  instruments,  and  both,  as  well  as  Judgments  of  courts 
not  of  record,  are  barred  in  ten  3'ears,  and  Judgments  of  courts  of 
record  in  twenty  years.  In  California,  judgments  of  courts  of  record 
are  barred  in  five  years,  and  all  obligations  in  writing  in  three  j'cars. 
In  Oregon,  actions  upon  sealed  instruments  are  barred  in  ten  years, 
upon  a  liability  created  bj-  statute,  except  a  penalty  or  forfeiture  in  six 
years,  and  judgments  and  decrees  of  coui-ts  of  record  in  ten  3'ears; 
so  also  in  Minnesota.  In  Kansas,  an  action  upon  a  '^special  13%'*  as 
well  as  an3'  agreement,  contract,  or  promise  in  writing,  is  barred  in 
three  3''ears.  In  Nevada,  no  distinction  is  made  between  sealed  and 
unsealed  written  instruments,  and  either  are  barred  in  four  3*ears, 
judgments  of  courts  of  record  in  five  }ears,  and  statntorj'  liabilities 
except  for  penalties  or  forfeitures,  in  three  3'ears.  In  Nebraska,  an 
action  upon  a  specialt3'  is  barred  in  four  3*ear8,  except  such  bonds  or 
obligations  as  are  required  b}*  statute,  which  are  barred  in  ten  3'ears, 
and  judgments  in  four  years.  From  the  s3'nopsis  of  our  statutes  relat- 
ing to  specialties  it  will  be  seen  that  there  is  a  great  lack  of  uniformit}*, 
and  that  much  doubt  and  confusion  ma}'  well  arise  under  this  head, 
under  some  of  them  ;  and  it  also  demonstrates  the  necessit3'  of  bring- 
ing together  the  gist  of  the  decisions  as  to  what  classes  of  claims  are 
to  be  regarded  as  specialties. 

Sec.  32.  Rent,  Actions  for.  —  Actions  for  rent  accruing  under  a 
lease  under  seal  are  not  within  the  statute,*  and  the  words  ''actions 
of  debt  for  arrearages  of  rent"  contained  in  the  statute  of  James, 
and  those  which  adopt  its  language  in  this  respect,  are  held  not  to 
include  actions  for  rent  accruing  under  a  specialty.*     But  for  rents 

*  Pease  v.  Howard,   ante;   Buffuin  v.  thereon   it  appeared  that  the  arrearages 

Deane,  4  Gmy  (Ma«s. ),  385.  sued  for  accrued  more  than  six  years  before 

2  In  Freeman  r.  Stacy,  Hutt.  109,  there  the  action  was  brought.     It  was  held  that 

was  a  lease  by  indenture  for  twenty  years  the  action  being  for  rent  which  accrued 

rendering  rent.      In  an  action  of   debt  under  a  lease  by  indenture,  it  was  not 
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accTQing  under  a  lease  under  seal  which  is  so  defectively  executed  as 
not  to  be  operative  as  a  lease,^  or  under  a  parol  demise,'  the  action 
is  within  the  statute,  and  comes  within  the  class  of  rents  embraced 
within  and  intended  by  the  words  ^^  actions  of  debt  for  arrearages  or 
rent."  *  But  in  many  of  the  States  the  language  of  the  statute  is  such 
as  to  embrace  actions  of  debt  for  arrears  of  rent,  whether  they  accrue 
under  a  lease  by  specialty  or  parol  Thus,  in  Maine,  the  language 
of  the  statute  is,  ^'  all  actions  for  arrears  of  rent;"^  the  same  is  also 
the  case  in  Vermont^  (and  in  both  States  the  action  is  barred  in  six 
years) .  In  Massachusetts,*  except  upon  leases  under  seal.  In  Michi- 
gan,^ same  as  in  Maine  and  Wisconsin.'  In  New  Hampshire,  such 
actions  come  under  sec.  5,  and  are  barred  in  twenty  years.*  In  Con- 
necticut, this  class  of  actions  accruing  under  a  lease  under  seal  are 
barred  in  seventeen  years.  ^^  In  New  Jersey,  such  actions  are  barred 
in  sixteen  years. ^^  In  Delaware,  this  class  of  actions  is  not  within  the 
statute."  In  South  Carolina,  such  actions  are  barred  in  six  years.^* 
In  Alabama,  an  action  for  arreai*ages  of  rent  due  on  a  lease  under  seal  ^^ 
IB  barred  in  ten  years.  In  Ohio,  actions  upon  ^^  specialties  "  are  limited 
to  fifteen  years,  and  actions  upon  other  contracts  to  six  years.  ^  In 
Illinois,  actions  upon  leases  are  barred  in  ten  years.^*  In  Missouri, 
Iowa,  and  Oregon,  all  actions  founded  upon  any  writing,  under  seal, 
are  barred  in  ten  years,^^  and  in  Indiana  in  twenty  years.  In  Kansas, 
'^  an  action  upon  any  agreement,  contract,  or  promise  in  writing "  is 
barred  in  five  3'ears  after  the  cause  of  action  thereon  accrues.^'  In 
Nevada,  specialties  are  not  enumerated,  but  this  class  of  actions  comes 

within  the  statute.     Richardson,  J.,  at  *  Kane  v.  Bloodgood,  aiUe;  Elder  v. 

first  inclined  to  the  opinion  that  the  action  Henry,  ante, 

was  barred  by  the  statute,  because  the  *  Maine,  Appendix. 

statute  extends  to  arrearages  of  rent;  but  ^  Vermont,  Appendix. 

he  afterwards  changed  his  mind,  and  agreed  *  Massachusetts,  Appendix. 

with  the  other  judges  that  this  action  of  ^  Michigan,  Appendix. 

debt,  being  upon  a  lease  by  indenture,  is  *  Wisconsin,  Appendix. 

not  within  the  statute.     **  The  words  are,"  *  New  Hampshire,  Appendix. 

said  he,   '"all  actions  of  debt  grounded  ^  Connecticut,  Appendix. 

opon   any  lending   or    contract  without  ^^  New  Jersey,  Appendix. 

specialty,  all  actions  of  debt  for  arrearages  ^'  Delaware,  sec.  5,  Appendix. 

of  rent,'  &c,  and  this  is  an  action  upon  a  i'  South  Carolina,  Appendix. 

contract  by  specialty."    See  also  Collins  v.  ^*  Alabama,  Appendix. 

Goodaly  2  Vem.  235;  Hodson  v.  Harridge,  '^  Ohio,  Appendix. 

2  Saand.  66;  Stackhouse  v.  Bamston,  10  ^^  Illinois,  Appendix. 

Yea.  453;  Kane  v.  Bloodgood,  7  Johns.  Ch.  ^^  Missouri,    Oregon,   Iowa,  Appendix. 

(N.  Y.)  90;  Davis  v.  Shoemaker,  1  Rawle  See  also  California,  Appendix,  where  aU 

(Penn.),  135;   McQnesney  v,  Heister,  83  written  contracts  are    put  on  the  same 

Penn.   St.   485;    Yechte   v.   Brownell,  8  footing  and  are  barred  in  four  years.     In 

Paige  Ch.  (N.  Y.)  212.  Minnesota,  all  actions  on  contracts,  express 

^  Lansdell  v,  Gomer,  17  Q.  6.  589.  or  implied,  are  barred  in  six  years. 

s  Kane  v.   Bloodgood,   7   Johns.  Ch.  ^  Kansas,  Appendix. 
(N.   Y.)  90;  Klder  v.   Henry,  2  Sneed 
(Tenn.),  81. 
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under  the  general  provisions  of  sec.  16,  and  is  barred  in  five  yean;^ 
and  in  Nebraska,  actions  upon  a  specialty  are  barred  in  fonr  years.' 
Thns  it  will  be  seen  that  in  several  of  the  States  actions  for  the  reoov^ 
ery  of  rent  or  arrearages  of  rent  accraing  npon  a  lease  under  seal  are 
not  within  the  statute,  and  are  left  to  the  operation  of  the  common* 
law  presumption  fh>m  the  lapse  of  twenty  years,  or  come  within  the 
provisions  of  general  clauses  applying  to  all  causes  of  action  not  spe- 
cially provided  for. 

Sec.  33.  Avowry  for  Rent.  —  An  avowiy  for  rent  created  by  deed, 
as  for  a  rent-charge,  has  been  held  to  be  a  specialty ;  *  so,  an  action  for 
rent  originally  created  by  act  of  Parliament ;  *  but  an  action  for  rent 
reserved  on  a  parol  lease,  or  lease  not  under  seal,  is  within  the  statute.* 
An  action  for  an  escape  is  not  within  the  statute,*  nor  debt  for  a  copy- 
hold fine,^  nor  for  not  setting  out  tithes,*  nor  against  a  sheriff  for  money 
which  he  levied  on  a  Jieri  facias,^  nor  upon  an  award  under  the  seal  of 
the  arbitrators ;  ^^  nor  is  a  warrant  of  attorney  within  the  statute.^ 

Sec.  34.  Foreign  Judgments. —  Foreign  judgments,  as  we  have  seen, 
are  regarded  as  within  the  statute ;  but  this  is  not  the  case  when  the 
Judgment  was  predicated  npon  a  specialty,  because  in  such  cases  the 
court  looks  beyond  the  judgment  to  the  claim  on  which  it  is  based ; 
and  if  the  original  claim  would  not  be  barred,  the  judgment  is  not.^ 
Thus,  where  a  judgment  obtained  in  New  Brunswick  was  sued  in 
Maine,  the  Supreme  Court  of  that  State  held  that,  as  the  original  claim 
was  a  witnessed  promissory  note,  which  is  excepted  from  the  operation 
of  the  statute  of  that  State  applicable  to  simple  contracts,  the  statute 

*  Nevada,  Appendix.  specialty.     But  where  a  submission  is  by 

*  Nebraska,  Appendix,  sec.  11.  parol,  and  the  award  by  parol,  assumpsit 
'  Co.  Litt.  115rt;  Foster's  Case,  8  Coke,     lies  thereon,   as  we  have  seen,  and  the 

64;  Falknert?. Bellingham,  1  W.Jones,  237;  award  is  within  the  statute,  and  can  in  no 

Bacon's  Abr.  227,  D,  1.  sense  be  said  to  be  a  specialty.     In  Hod- 

*  Faulkner  v.  Bellingham,  Cro.  Car.  81.  son  v.  Hai-ridge,  antCf  the  award  was  re- 

*  Freeman  v.  Stacy,  Hntt.  109.  quired  to  be,  and  in  fact  was,  under  seaL 

*  Jones  V,  Pope,  1  Saund.  87.  When   the  submission  is  under  seal  the 

7  For  the  reason  that  it  is  not  founded  award  is  a  specialty,  although  not  under 
on  a  contract  of  lending.  Hodgdon  v.  seal,  and  cannot  be  sued  for  in  assumpfdt, 
Harris,  1  Lev.  373.  consequently  is  not  within  the  statute  as 

8  Talony  v.  Jackson,  Cro.  Car.  513.  to  simple  contracts.    Holmes  v.  Smith,  49 
»  Cockram  v,  Welby,  2  Mod.  212.  Me.   242;   McCargo  v.  Crutcher,   23  Ala. 

'0  Hodson  V.   Harridgc,   2  Saund.   64;  575;  Horton  v.  Ronalds,  2  Port.  (Ala.)  79; 

Rank  v.  Hill,  2  W.  AS.  (Penn.)  66;  Smith  Tullis  v.  Scwell,  3  Ohio,  10. 

«.  Lockwood,  7  Wend.   (N.  Y.)  241.     In  "  Morris  v,  Hannick,   21  Pittsb.  L.  J. 

Green,  &c.  v.  S.  P.  R.  R.  Co.,  64  Penn.  St.  (Penn.)  199.      But  while  it  was  at  one 

79,  it  was  held  that  an  award,  although  time  thought  that  an  action  by  an  attorney 

the  submission  is  by  parol,  is  not  within  for  his  fees  is  not  within  the  statute,  be- 

the  btatute,  but  that  when  property  is  pur-  cause  they  depend  upon  a  record,  1  Mod. 

chased  at  a  price  to  be  assessed  by  apprais-  246;  yet,  as  we  have  seen,  snch  is  not  the 

ers,  the  valuation  is  not  an  award,  and  rule. 

that  the  statute  bars  an  action  thereon  ^  Richards  v.    Bickley,    18   S.    &    R. 

after  six  yeai-s,  as  it  is  a  contract  without  (Penn.)  395. 
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did  not  applj.^  In  Ohio  and  in  New  Hampslure  it  has  been  held  that 
eren  a  judgment  of  a  jnstioe  of  the  peace  rendered  in  another  State  is  a 
specialty,  and  not  within  the  statute.^  But  in  most  of  the  States  only 
Judgments  of  courts  of  record  are  excepted  firom  the  operation  of  the 
statute ;  and  in  those  States,  and  indeed,  it  is  believed,  in  all  of  them 
except  the  two  referred  to,  the  judgment  of  a  justice  of  the  peace  of 
another  State,  or  even  of  that  State,  cannot  and  would  not  be  regarded 
as  a  specialty,*  unless  by  statute  justices'  courts  are  made  courts  of 
record.* 

Sbc.  85.  Bfixed  Claims,  Xnstancea  of.  —  A  party  may  have  a  claim 
that  is  mixed,  that  is,  both  a  simple  contract  and  a  specialty,  and 
may  have  his  choice  of  remedies  thereon.  Especially  is  this  the  case 
where  a  note  is  secured  b}'  a  mortgage  of  lands,  or  even  of  personait3' 
where  the  mortgage  is  under  seal.  In  such  cases  the  note,  not  being 
under  seal,  is  a  simple  contract,  although  it  is  recited  in  the  mort* 
gage,  and  the  statute  runs  against  it  as  against  other  simple  con- 
tracts ;  but  the  mortgage  is  a  specialty,  and  may  be  enforced  at  any 
time  within  twenty  years  (if  that  is  the  statutory  period  for  barriuf^ 
specialty  debts  in  the  State  where  action  is  brought),  although  the 
effect  is  to  enforce  the  payment  of  a  simple-contract  debt.*  A  dis- 
tinction exists  between  an  action  growing  directly  out  of,  and  pre- 
dicated and  dependent  upon,  a  specialty,  and  which  cannot  exist 
independent  thereof,  and  one  that  is  only  incidental  thereto,  and  can 
be  maintained  without  resort  to  the  specialty.  Thus,  an  action  of 
assumpsit  will  not  lie  upon  a  specialty,*  as  upon  an  insurance  policy 
ander  seal,^  or  a  bond,*  or  for  work  done  or  materials  furnished  under 

1  Jordan  v.  Robinaon,  15  Me.  167.  McGregor,   2    Grant   (Penn.),    353.      In 

*  Stockwell  V.  Coleman,  ante  ;  Mahnin  Maine,  a  judgment  of  the  county  commis- 
9.  Bickford,  8  K.  H.  54.  See  also  Rob-  sioners  is  held  to  be  within  the  statute, 
inaon  v.  Preacott,  4  N.  H.  45,  where  such  Woodman  o.  Somerset,  37  Me.  29;  and  in 
a  judgment  is  held  not  to  be  conclusive,  Massachusetts  a  judgment  of  the  police 
bQt  as  standing  npon  the  same  footing  as  court  of  Lowell  was  held  not  within  the 
•ny  foreign  judgment  statute,   Bunnyan    v.    Murphy,    13    Met. 

*  Mowry  ».  Cheesman,  6  Gray  (Mass.),  (Mass.)  251.  Indeed,  in  all  cases  the 
515.  question  whether  a  judf^nent  is  within 

*  In  New  York,  while  the  court  held  the  statute  or  not  depends  entirely  upon 
that  a  justice's  judgment  is  not  within  the  circumstance  whether  it  is  the  judg- 
the  statute.  Pease  v.  Howard,  14  Johns,  ment  of  a  court  of  record ;  and  this  de- 
(N.  Y.)  479,  judgments  of  the  marine  pends,  not  upon  the  circumstance  whether 
court  were  held  to  be  within  it,  Lester  records  are  required  to  be  kept  or  not,  but 
•.  Redmond,  6  HUl  (N.  Y.),  590.  But  whether  it  is  declared  so  to  be  by  the  law 
BOW,  in  New  York,  justices'  judgments  are  creating  it. 

barred  in  six  yeara,  NichoUs  •.  Atwood,  •  Pratt  v.  Huggins,  29  Barb.  (N.  Y.) 

le  How.  Pr.  (N.  Y.)  475  ;  and  on  judg-  227. 

ments  of  the  marine  court  in  twenty  years,  •  Hinckly  v.  Fowler,   15  Mass.  285; 

Conger  •.  Vandewater,  1  Abb.  Pr.  (N.  Y.)  Fletcher  v,  Piatt,  2  Blackf.  (Ind.)  522. 

V.  a.  12a.     In  Mississippi,  the  statute  is  t  Marine  Ins.  Co.  v.  Young,  1  Cranch 

held  to  apply  to  a  decree  of  the  Probate  (U.  S.),  332;  Stroehel  v.  Large,  3  McCord 

Court,  Delworth  v.  Carter,  82  Miss.  206;  (S.  C),  114. 

but  otherwiae  in  Pennsyl?ania,  Burd  v,  "  Andrews  v,  Montgomery,  19  Johns. 
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an  instrument  under  seal.^  But  this  rule  only  exists  when  the  right 
of  action  rests  upon  the  specialty,  or  derives  its  vital  force  therefrom. 
If  the  specialty  contract  has  been  rescinded,  waived,  or  departed  fVom 
by  an  agreement  not  under  seal,  so  that  a  promise  independent  of  that 
expressed  in  the  specialtj*  can  be  implied,  then  the  debt  or  cause  of 
action  ceases  to  be  a  specialty  debt,^  and  an  action  can  be  supported 
independent  of  the  sealed  contract.'^  This  exception  arises  in  numerous 
instances.  Thus,  where  a  partnership  is  formed  by  indenture  or  an 
instrument  under  seal,  prima  facie^  all  actions,  &c.,  for  an  accounting, 
between  the  parties,  must  be  predicated  directly  upon  the  articles; 
but  if  one  of  the  partners  dies,  and  tlie  other  promises  by  parol  to 
account  to  his  executor,  an  action  of  assumpsit  may  be  brought  upon 
such  promise;  and  the  action  not  being  founded  upon  the  indenture, 
although  an  incident  thereto,  the  statute  applies  as  to  such  action, 
although  a  suit  upon  the  specialtj'  for  an  accounting  would  not  be 
barred.*  So  where  one  co-obligor  under  a  bond  has  been  compelled  to 
pay  the  whole  amount  secured  thereby,  he  may  bring  assumpsit  against 
the  other  for  contribution,  because,  although  the  original  uidebtedness 
ai'ose  out  of  the  bond,  which  is  a  specialty,  yet  the  claim  upon  which 
the  action  is  predicated  rests  not  upon  the  bond,  but  upon  the  promise 
which  the  law  implies,  on  the  pail  of  co-obligors,  to  share  equall}*  the 
pecuniary  consequences  of  their  venture  ; '  and  this  distinction,  to  wit, 
between  an  action  founded  upon  and  created  by  a  specialty,  and  one 
which,  although  an  incident  of  a  special tj',  yet  rests  upon  an  express  or 
implied  promise,  is  necessary  to  be  observed,  as  in  the  former  instance 
the  statute  does  not  apply,  while  in  the  latter  it  does.  This  matter  may 
be  illustrated  in  the  case  of  a  legacy,  while  a  plea  of  the  statute  of 
limitations,  to  an  ordinary  action  for  its  recover}*,  cannot  be  inteqwsed, 
unless  the  statute  expressl}'  so  provides ;  ®  and  this  is  also  the  rule  in 
courts  of  equity.''  I3ut  if  there  exists  a  liabilitj'  upon  the  executor 
because  he  has  personal  assets  in  his  hands,®  so  that  the  law  can,  or 
will,  raise  an  implied  promise  on  the  executor's  part  to  pay  it,  or  if  he 


(S.  Y.)  162;  Browu  v,  Houdlette,  10  Me. 
899. 

1  Porter  V.  Androscoggin  R.  R.  Co.,  37 
Me.  349. 

2  Aiken  v.  Bloodgood.  12  Ala.  221; 
Little  r.  Morgan.  31  N.  H.  499  ;  Oilman 
V.  School  Dist.,  15  id.  215;  Piercer.  Lacy, 
23  Miss.  193  ;  Brown  v.  Gauss,  10  Mo. 
265. 

8  Charles  v.  Scott,  1  S.  &  R.  (Penn.) 
294  ;  Gilmore  v.  Pope,  5  Mass.  497  ; 
Dutchess  Cotton  Co.  v,  Davis,  14  Johns. 
(N.  Y.)  238. 

*  Codnian  v.  Rodgers,  10  Pick.  (Mass.) 
112. 

6  Peuniman  v,  Vinton,  4  Mass.  276. 


®  Perkins  v.  Cartwell,  4  Harr.  (Del.) 
270  ;  Thompson  v.  McGaw,  2  Watts 
(IVnn.),  161  ;  Doeblcr  r.  Suavely,  5  id. 
225;  Durdon  v.  Ga&kill,  2  Yeates  (Penn.), 
268.  In  Louisiana,  such  actions  are  barred 
in  ten  years.  Nolasco  v.  Lurtz,  13  La. 
An.  100. 

^  Thompson  v.  McGaw,  ainie, 
•  Goodwin  v.  Chaffee,  4  Conn.  166. 
But  in  this  case  there  were  no  assets  in 
the  hands  of  the  executor  without  resort- 
ing to  the  realty,  and  for  this  i^ason  the 
court  held  that  assumpsit  would  not  lie,  aa 
the  law  could  not  rais<'  an  implied  prom- 
ise. See  also  Knapp  v.  Hanford,  6  id. 
174. 
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iresslj-  promised  to  pay  it  over,  then  assampsit  lies  therefor ;  ^ 

this  express  or  implied  promise  the  statute  would  apply :  but  it 
rs  the  action  upon  the  promise ;  it  does  not  defeat  the  legatee's 

for  the  legacy  b}'  the  ordinary  remedies  therefor.  In  such  cases, 
!  instances,  it  has  been  held  that  the  statute  applies  after  the 
ion  of  the  period  fixed  in  the  will  for  payment,  and  demand  has 
lado  for  payment;^  and  such  also  is  the  case  when  the  trust 
d  and  there  has  been  a  settlement  between  the  executor  and 
*    So,  also,  it  has  been  held  that  assumpsit  will  lie  to  recover  a 

struck,  although  the  account  going  to  make  up  such  balance 
»  specialties;^  or  upon  a  promise  to  pay  the  assignee  of  a 
J ;  ^  and  generally,  it  ma}'  be  said,  assumpsit  lies  whenever  there 
ipress  promise,  or  the  law  will  raise  an  implied  promise  as  an 
I  of  the  specialty ;  *  and  in  such  cases  the  statute  runs  against 
ampsit,  but  not  against  the  specialty  obligation,  and  remedies, 
leing  no  statutor}-  provision  as  to  legacies  in  this  countr}',  the 
m  this  subject  here  stands  as  it  did  in  England  prior  to  the 
n  of  the  statute  3  &  4  Wm.  IV. ;  and  there  is  no  limitation 

a  trust,  as  there  was  none  under  Stat.  21  James  I.  c.  16;^ 
3Cutors  and  administrators  being  express  trustees,  they  cannot 

the  statute  against  the  claims  of  legatees  or  distributees.' 
English  case,^  Lord  Nottingham  held  that  a  legacy  was  not 
t>y  the  statute,  ^^  nor  ever  had  been  so."  ^^  But  this  matter  will  be 
illy  treated  under  the  head  of  Executors  and  Administrators, 
further  consideration  in  this  place  will  not  be  profitable. 


klniff  V.  Woodraff,  3  N.  J.  L. 
rell  V.  Oxford,  6  id.  432;  Clark  v. 
5  Biiin.  (Penn.)  33;  Goodwin  v. 
'iiUe;  Farwell  v.  Jocoba,  4  Moss. 
imn  V,  Rogers,  2  Root  (Coun.)» 

mg  V.  Cook,  30  Mim.  320. 
ing  V,  Cook,  anU;  Thompson  v. 
ante. 

ton  V.  Stewart,  7  Watts  (Penn.), 
ler  r.  Watson,  7  Cow.  (N.  Y.)  39. 
jpton  V.  Jones,  4  Cow.  (N.  Y.)  13. 
nd  V,  Blagrove,  1  Wash.  (Va.) 
lold  V.  Hickman,  6  Munf.  (Va. ) 
3  V.  Elliott,  12  Mass.  26;  Jones 
4  Humph.  (Tenn.)  333 ;  Wil- 
V.  Spear,  4  Bibb  (Ky.),  379. 
lia's  Case,  2  Yentr.  345 ;  BritUe- 
Goodwin,  L.  R.  5  £q.  545;  Har^ 
K  Michell,  6  Madd.  326;  Yingling 
D,  16  Md.  112;  Barker  v.  Martin, 
8S0;  O'Bee  v.  Bishop,  1  De  G. 
187;  Wedderbem  v.  Wedderbem, 
728. 


*  Bailey  v,  Shannonhoase,  1  Dcf.  Eq. 
(N.  C.)  416;  Lafferty  v.  Turloy,  3  Sneed 
(Tenn.),  157 ;  Amos  v.  Campbell,  9  Fla. 
187;  Picot  V,  Bates,  39  Mo.  292;  Smith 
tr.  Smith,  7  Md.  55;  Knight  v.  Brawner, 
14  id.  1. 

*  Anonymous,  2  Freem.  22,  pi.  20. 

10  Parker  v.  Ash,  1  Yem.  257  ;  Spar- 
hawk  V.  Buel,  9  Yt.  41;  Wood  r.  Ricker, 
1  Paige  Ch.  (N.  Y.)  616  ;  Cartwright  v. 
Cartwright,  4  Haj'w.  (N.  C.)  134;  Doeb- 
ler  V.  Suavely,  5  Watts  (Penn.),  225; 
Norris's  Appeal,  71  Penn.  St.  li)0;  Irby  v. 
McCrea,  4  Desau.  (S.  C.)  422  ;  MeCarter 
V.  Camel.  1  Barb.  Ch.  (N.  Y.)  455;  Per- 
kins V.  Gartnell,  4  Harr.  (Del.)  270;  Lau- 
zer  V,  De  Meyer,  2  Paigo  Ch.  (N.  Y.)  575; 
Smith  V.  Remington,  42  Barb.  (N.  Y.)  75; 
Lafferty  v.  Turley,  3  Sneed  (Tenn.),  157. 
In  Massachusetts,  the  bar  of  the  statute  is 
expressly  excluded.  See  Appendix ;  also 
Brooks  V.  Lynde,  7  Allen  (Mass.),  64; 
Kent  V,  Dunham,  106  Mass.  586. 


74  STATUTSS  OF  LOOIATIOK.  [CHAP.  UU         WpZ 


Sec.  36.  Zdabilitj  created  by  Btatuto.  —  In  all  ctses  where  HafaiUlj 
is  created  by  the  positive  requisitioiis  of  a  statute,  and  not  by  the  act 
of  the  parties  themselves,  the  liability  is  treated  as  being  in  the  naton 
of  a  specialty,  and  is  not  within  the  statute  of  21  James,  nor  within  the 
statutes  adopted  in  the  several  States  applicable  to  simple  contracts, 
unless  expi*essly  made  so  by  the  statute  itself. 

Sec.  37.   Special  Statutory  ProTisiona  relating;  to  Bpeoialtieab—- 
In  Maine,^  contracts  under  seal  are  excepted  fjx)m  the  operation  of 
the  statute ;  but  it  is  provided  by  sec.  25  that  judgments  and  decrees 
of  any  court  of  record  of  the  United  States,  or  of  that  or  any  other 
State,  or  of  a  justice  of  the  peace  of  that  State,  shall  be  presamed 
to  be  paid  and  satisfied  at  the  expiration  of  twent}*  years  after  any 
duty  or  obligation  accrued  by  virtue  of  such  judgment  or  decree,  and 
no  provision  is  made  for  any  renewal  of  the  same  b3'  an}**  adoiowl- 
edgment  or  payment.      In  Vermont,^  actions  of  debt  or  $eir9  faeioB 
on  judgments  must  be  brought  within  eight  years  after  the  rendi* 
tion  of  the  judgment,  and  also  all  actions  of  debt  on  specialUea;^ 
and  also  all  actions  of  covenant,  except  covenants  of  warranty 
seisin,  are  barred  within  eight  years  next  after  the  cause  of  actioi 
accrued ;  and  all  actions  of  covenant  on  any  covenant  of  warranty 
seisin,  within  eight  years  next  after  there  shall  have  been  a  final 
decision  against  tlie  title  of  the  covenantor ;  and  on  covenants  of  seisin^ 
within  fifteen  vears  fh>m  the  time  when  the  cause  of  action  accrued.  In 
New  Hampshire,  actions  of  debt  founded  upon  any  judgment  or  reoog^ 
nizance,  or  upon  any  contract  under  seal,  may  be  brought  within  twenty 
years ;   and  mortgage  notes  are  not  baiTed  until  the  mortgage  itself 
Is  ;*  and  in  Massachusetts^  actions  upon  this  class  of  claims  are  barred 
in  twenty  years.      So  also  in  Rhode  Island.*     In  Ohio,'  all  actions 
upon  specialties  are  barred  in  fifteen  years.     In  Michigan,'  special- 
ties conic  under  the  general  provisions  of  the  statute,  and  are  banned 
in   twenty  years.     So   also  in  Wisconsin.*     In  Oregon, ^°  all  actions 
upon  specialties,  including  foreign  judgments,  are  barred  in  ten  years. 
In  California,"  actions  upon  judgments  must  be  brought  within  five 
years,  and  actions  upon  any  contract  or  obligation  in  writing  within 
four  years ;  and  b}-  a  gcnei*al  clause,    all  actions  for  relief  not  other- 
wise provided  for  are  barred  in  four  3'ears,  and  this  brings  all  special- 
ties under  the  same   head.      In  Minnesota,**  all  contracts   or  other 
obligations  in  writing  are  baiTcd  in  six  years,  including  actions  uix)n 
any  liability  created  b}'  statute,  except  penalties  and  forfeitures  where 
the  penalty  is  given  to  the  party  aggrieved,  which  are  barred  in  three 

'  Appendix,  Maine.  ^  Appendix,  Ohio. 

*  Appendix,  Vermont.  •  Appendix,  Michigan. 

*  Sec.  10  of  the  act.  •  Api)endix,  Wisconsin. 

*  Appendix,  New  Hampshire.  ^^  Apiwndix,  Oregon. 
&  Appendix,  Massachusetts,  §  7.  ^^  Ap])endix,  California. 
0  Appendix,  Rhode  Island.  ^  Appendix,  Minnesota. 
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id  ftctione  upon  a  forflsiture  or  penalty  to  Hie  State,  which  is 
1  two  years,  and  upon  penal  statates  where  the  penalty  is  given 
Cft  in  part  to  the  person  who  prosecutes,  which  are  barred  in 
;  and  all  matters  not  otherwise  provided  for  are  terred  in  ten 
hich  necessarily  embraces  all  specialties  not  specially  provided 
Kansas,  all  actions  upon  specialties  are  barred  in  three  years, 
ida,^  specialties  oome  under  the  general  clause  of  sec.  18, 
barred  in  three  years,  except  actions  upon  a  statute  other  than 
f  or  forfeitnre ;  and  for  a  penalty  or  forfeiture  to  the  State  in 
rs,  and  also  where  it  is  given  to  an  individual.  In  Nebraska,* 
ipon  specialties  are  barred  in  four  years,  except  statutes  for  a 
3r  forfeiture,  which  are  barred  in  one  year. 
18.  When  Cononrrent  Remedy  is  given  by  Statnte.  —  From 
imary  it  will  be  seen  that  in  several  of  the  States  this  class 
8  are  not  embraced  within  the  statute,  but  are  left  either  to 
vtion  of  statutory  or  common-law  presumptions.  But,  as  we 
»n,  it  is  onl}'  where  the  statute  creates  the  liability,  and  is 
the  ground  of  the  action,*  that  it  la  exempt  from  the  operation 
tatate.  Thus,  where  property  is  taken  under  a  statute  which 
vides  a  remedy  for  the  assessment  of  consequential  or  other 
I,  the  statute  does  not  appl}*.^  But  if,  instead  of  resorting  to 
itory  remedy,  a  party  resorts  to  his  legal  title  and  common-law 
as  trespass  or  ejectment,  the  statute  bars  his  claim  as  to  past 
i  in  six  3'ears.*  The  doctrine  stated  supra  was  well  expressed  by 
F.,  in  a  case  where,  under  the  statute,  it  was  sought  to  recover 
gainst  a  corporation  against  one  of  its  stodcholclers.  The  action 
t,  and  the  defendant  insisted  that  the  action  would  not  lie,  as 

lodix,  Nevada.  parties,  but  the  defendant's  liability  there- 

sndix,  Nebraska.  for  was  created  by  the  statute,  and  could 

it  the  New  York  statute,  referred  not  exist  independently  of  it ;  and  this 

n  action  was  brought  against  a  being  the  case,  we  are  decidedly  of  the 

er  of  an    incorporated   trading  opinion  that  the  decision  is  wrong,  and 

the  charter  of  which  provided  that  the  doctrine  expressed  by  Story,  J., 

ditor  might,  after  judgment  ob-  in  BuUard  v.  Bell,  1  Mas.  (U.S.C.C.)  243, 

dnst  the  corporation,  and  execu«  in  a  case  involving  a  similar  question,  is 

ned  unsatisfied,  sue  any  stock-  the  true  one. 

Tefor.  It  was  held  that  the  action  *  Hannum  v.  West  Chester,  63  Penn. 

wrred  in  three  years,  under  the  St.  476 ;    Forster  v.  Cumberland  Valley 

I  of  the  statute  referred  to  ante,  R.  R.  Co.,  28  id.  871,  holding  a  contrary 

he  liability  was  not  created  by  doctrine,  was  overruled  by  Delaware,  L.  & 

ut  was  a  valid  claim  for  six  years.  W.  K.  R.  Co.  v.  Burson,  61  id.  869  ;  Mc- 

'.  McCuUough,  1  N.  Y.  47.     But  Qinton  v,  Pittsburgh,  &c.  R.  R.  Co.,  66  id. 

this  case  the  form  of  the  action  404.  A  municipal  assessment  is  not  within 

ipdt,  it  is  difficult  to  appreciate  the  statute.    Council  v.  Moyamensing,  2 

dng  of  the  eourt  that  the  liability  Penn.  St  224  ;  Magae  v,  Chamberaborgli, 

reated  by  statute.    It  is  true  that  46  id.  358. 

lal  claim  upon  which  the  judg-  *  McClinton  v.  Pittsburgh,  &c.  B.  R. 

.^t  to  be  enforced  against  the  Co.,  ante, 
er  was  created  by  the  aet  of  the 
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the  undertaking  was  collateral,  and  was  barred  in  six  years,  as  any 
other  simple  contract  would  be.  But  the  court  held  that  as  the  statute 
created  the  liability,  and  the  right  of  action  would  not  exist  indepen- 
dentlj'  of  it,  the  case  was  not  within  the  statute  of  limitations  then 
existing  in  New  Hampshire  (where  the  action  ai*ose),  which,  so  far  as 
^^  specialties"  are  concerned,  was  identical  with  the  statute  21  James  I. 

He  said :  ^^  I  agree  at  once  to  the  position  that  the  bills  of  the  bank 
are  to  be  considered  originally  as  the  debts  of  the  corporation,  and  not 
of  the  cor[K)rations ;  and,  except  from  some  special  provision  by  statute,, 
the  latter  cannot  be  made  answerable  for  the  acts  or  debts  of  the  former. 
They  are  altogether  in  law  distinct  persons,  and  capable  of  contracting 
with  each  other.     But  the  corporators  are  not  strangers  to  the  cor- 
poration.    On  the  contrary,  the  law  contemplates  a  privity  between 
them ;  and  upon  that  privity  has  created  an  obligation  on  the  corpora- 
tors, under  certain  circumstances,  to  pay  the  debts  of  the  coiporation. 
Nothing  can  be  better  settled  than  that  an  action  of  debt  lies  for  a  duty 
created  by  the  common  law  or  by  custom ;  a  fortiori  it  must  lie  where 
the  duty  is  created  by  statute.     Whatever  is  enjoined  bj-  statute  to  bo 
done  creates  a  duty  on  the  partj',  which  he  is  bound  to  perform.     The 
whole  theory  and  practice  of  practical  and  civil  obligations  rest  upoa 
this  principle.     When,  therefore,  a  statute  declares  that,  under  certain 
circumstances,  a  stockholder  in  a  bank  shall  pay  the  debt  due  from  the 
bank,  and  those  circumstances  occur,  it  creates  a  direct  and  immediate 
obligation  to  pay  it.     The  consideration  maj'  be  collateral  or  not ;  bul^ 
it  is  not  a  subject  of  inquiry,  and  to  deny  that  it  is  a  duty  on  the  stock* 
holder  to  pay  the  money  is  to  den}'  the  dutj^  of  the  statute  itself,  for  a. 
duty  is  nothing  more  than  a  simple  obligation  to  perform  that  which  th^ 
law  enjoins.     Here,  then,  the  law  has  declared  that  the  stockholders 
shall  be  liable  to  pay  a  specific  sum,  and  it  imposes  on  them  a  duty  tO' 
do  so.     How,  then,   can  the  court  saj'  that  debt  does  not  lie,  since 
there  is  a  duty  on  the  defendant  to  pay  a  determinate  sum  of  money? 
There  is  no  reason,  under  this  view  of  the  case,  for  entertaining  any 
question  as  to  collateral  undertakings.     The  law  has  created  a  direct 
liabilit}',  —  a  liability  as  direct  and  cogent  as  though  the  party  had  bound 
himself  under  seal  to  pay  the  amount,  in  which  case  debt  would  un- 
doubtcdlj'  lie.     The  law  esteems  this  an  obligation  created  hy  the  high- 
est kind  of  specialty.     Indeed,  if  debt  would  not  lie  in  this  case,  it  is 
inconceivable  how  assumpsit  could.     There  is  no  pretence  of  any  ex- 
press promise ;  and  if  a  promise  is  to  be  implied,  it  must  be  because 
there  is  a  legal  liabilitj',  independent  of  any  promise  to  sustain  one. 
Now,  the  very  notion  of  a  collateral  undertaking  is,  that  there  exists 
no  legal  liability  independent  of  the  promise  to  create  a  duty.     And  if 
there  exists  a  duty  sufficient  to  create  a  promise,  then  it  is  sufficient  to 
sustain  an  action  of  debt." 

Sec.  39.    Test  as  to  whether  Specialty  or  not.  —  It  may  be  said 
that  the  test  by  which  to  determine  whether  a  statute  creates  a  spe- 
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alty  debt  or  not  is,  whether,  independeDt  of  the  statute,  the  law 
iplies  an  obligation  to  do  that  which  the  statute  requires  to  be  done, 
id  whether  independently  of  the  statute  a  right  of  action  exists  for 
16  breach  of  the  duty  or  obligation  imposed  by  the  statute.  If  so, 
len  the  obligation  is  not  in  the  nature  of  a  specialty,  and  is  within 
!e  statute,  so  long  as  the  common-law  remedy  is  pursued ;  but  if 
le  statute  creates  the  dutj*  or  obligation,  then  the  obligation  thereby 
iposed  is  a  specialty,  and  is  not  within  the  statute.  If  the  statute 
iposes  an  obligation,  and  gives  a  special  remedy  therefor,  which  other- 
Ise  could  not  be  pursued,  but  at  the  same  time  a  remedy  for  the  same 
atter  exists  at  the  common  law  independently  of  the  statute,  and  the 
atute  does  not  take  away  the  common-law  remedy,  the  bar  of  the  stat- 
e  is  effectual  when  the  common-law  remedy  for  the  breach  of  the 
mmon-law  duty  or  liabilitj'  is  pursued,  but  is  not  applicable  when 
e  special  statutory  remedy  is  employed.^  It  must  be  understood, 
•wever,  that  if  the  statute  merely  changes  the  remedies  existing  before, 
d  the  change  is  general  as  to  a  particular  class  of  liabilities  existing 
fore,  no  change  arises  therefrom  as  to  the  application  of  the  statute  of 
ditations,  as  it  is  not  the  nature  of  the  remedy,  but  of  the  claim  upon 
lich  the  remedy  is  predicated,  that  determines  this  question.^ 
Sec.  40.  Actions  for  DistribntiTe  Bhare  of  Estate. —  Actions  for 
s  distributive  share  of  the  personal  estate  of  an  intestate  are  not 
thin  the  statute,"  nor  are  the  ordinary  actions  for  the  recovery  of 
^acies,  as  none  of  the  statutes  in  this  country  have  adopted  the 
ovisions  of  the  statute  3  <&  4  Wm.  IV.  c.  27,  the  fortieth  section  of 
lich  bars  all  action  for  the  recovery  of  legacies  afler  the  lapse  of 
enty  3*ears.^  The  first-named  English  statute  applies  to  all  legacies, 
lether  charged  upon  land  or  not,^  and  also  to  residuary  property.* 

^  HcClinton  v.  Pittsbm^h,  &c.  K.  R.  determines  the  applicability  of  tbe  stat- 

.,  anU,     In  Hannum  v.  West  Chester,  utc.     In  a  New  York  case,  Pease  v.  How- 

Penn.  St.  475,  it  was  held  that,  where  ard,  14  Johns.  (N.  Y.)  479,  the  court  say, 

»perty   has  been  damaged  by  a  public  '*The   words    'action    of   debt    founded 

proTement,  the  statute  of    limitations  upon  any  contract  witliout  specialty,' only 

»  Dot  apply  to  the  remedy   given   by  embrace  debts  founded  upon  contract  in 

i  ftatote  therefor  ;  but  in  the  case  first  fact,  not  such  as  arise  by  construction  of 

ed  in  this  note,  where  lands  were  taken  law. " 

rmilroad  purposes,   it  was  held  that,  '  Pennepackcr  v.  Pennepacker,  2  Clark 

the  land-owner  pursued  the  statutory  (Penn.),    114 ;    Patterson   v.  NichoU,    6 

nedy,  the  sUtute  of  limitations  did  not  Watts     (Penn.),    379;     Gembcrling     v. 

ply  thereto,  but  that  if  he  resorted  to  Meyer,  2  Yeates  (Penn.),  341,  holding  a 

I  legal  title  and  brought  ejectment,  as  contrary  doctrine,  was  directly  overruled 

that  remedy,  the  statute  did  apply.  by  Pennepacker  v.  Penne]»acker,  ante. 

«  Murray  v.  East  India  Co.,  5  B.  &  Aid.  *  See  Stat.  3  &  4  Wm.  IV.  §  40,  Ap- 

4;  Coply  v.    Dormique,   2   Lee.   166;  pendix.     By  sec.  9,  Stat.  37  &  38  Vict.  c. 

eeland  v.  McCullongh,  1  Den.  (N.  Y.)  67,  the  period  has  been  reduced  to  twelve 

4.     In  De  Haven  v.  Bartholomew,   57  years. 

xm.  8t  122,  the  court  very  pertinently         *  Sheppard  v.  Duke.  9  Sim.  567  ;  Bul- 

r,  it  is  the  nature  of  the  cause  of  ac-  lock  v.  Downes,  9  H.  L.  Cas.  1. 

•n,  and  not  the  remedy  itself,   which         •  Prior  v.  Homblow,  2  Y.  k  C.  Ex.  200. 
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Frevioaslj  to  that  act,  in  England,  as  is  still  the  case  in  this  countiy, 
the  right  of  a  legatee  was  never  barred  except  by  presumption  of  paj- 
ment,  and  this  presumption  could  never  be  raised  when  contrary  to  the 
duty  of  the  executor.  In  all  cases,  as  well  under  this  statute  as  m  the 
case  of  presumptions,  neither  the  statute  nor  the  presumption  of  pay* 
ment  attaches  until  twenty  yeans  after  a  pres^it  right  to  receive  iksS^ 
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Sec.  41.  Peraonal  PriTilege. — The  plea  of  the  statute  of  limitations 
is  general!}'  a  personal  privilege,  and  may  be  waived  by  a  defendant,  or 
tsserted,  at  his  election ;  but  where  he  has  parted  widi  his  interest  in 
propert}',  his  grantees,  mortgagees,  or  other  persons  standing  in  his 
place  are  entitled  to  avail  themselves  of  all  the  advantages  of  this  plea.^ 
Bat  it  has  been  held  that  an  equitable  owner  of  land,  subject  to  a 
ground-rent  reserved  by  deed,  cannot  inteipose  the  statute  as  a  bar  to 
an  action  for  the  rent.'  •  A  cestui  que  trust  may  set  up  the  statute  when- 
ever his  trustee  might  do  so ; '  and  where  an  executor  or  administrator 
in  an  action  against  him,  as  such,  fails  to  plead  the  statute,  the  heirs  or 
legatees  may  take  advantage  of  it  when  the  creditor  undertakes  to  sub- 
ject the  lands  in  his  hands  to  the  debt ;  *  and  generally  any  person  in 
privity  with  the  claim  sought  to  be  enforced  may  set  up  the  statute  in 
bar  thereto,  as  an  executor,  administrator,  assignee,"  trustee,  or  any 


1  Grattan  v.  Wiggins,  28  Cal.  16 ;  Lord 
9.  Morris,  18  id.  482 ;  Elkinton  «.  New- 
man, 20  Penn.  St  281 ;  Biddle  «.  Moore, 
3  id.  161 ;  Dawson  v.  Callaway,  18  CSa. 
578;  Skidmore  v.  Romaine.  2  Bradf.  (N.  Y. 
Surr.)  122 ;  Feignson  v.  Brown,  1  id.  10. 
Indeed,  unless  a  party  sets  up  the  statute 
by  plea,  it  is  treated  as  a  wairer  of  the 
pririlege,  Sturges  v.  Burton,  8  Ohio  St. 
215 ;  and  this  rule  is  so  strong,  that  the 
oovts  refuse  to  allow  the  amendment  of  a 
defective  plea,  although  the  effect  is  to 
deny  to  the  defendant  this  statutory  privi- 
legei,  Johnson  0.  Green,  4  G.  &  J.  (Md.) 
881 ;  Nelv>n  v.  Bond,  1  Gill  (Md. ),  tlS  ; 


Reed  «.  Clarke,  8  McLean  (U.  S.),  480. 
A  grantee  may  rq>ly  to  a  plea  of  the 
statute  anything  which  his  grantor  might 
have  replied.  Ford  v.  Langee,  4  Ohio  St. 
464. 

'  Elkinton  v,  Newman,  20  Penn.  St. 
281. 

»  Mnddox  ».  Allen,  1  Met  (Ky. )  495  ; 
Hemdon  v.  Pratt,  6  Jones  Eq.  (N.  C.) 
827 ;  Prescott  v.  Hnbhell,  1  Hill  (S.  C.) 
Ch.210. 

*  Pedt  •.  Wheoton,  M.  &  Y.  (Tenn.) 
863. 

ft  Mitcheltree  v.  Vtuch,  81  Penn.  St 
455. 
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person  who  can  be  said  to  stand  in  the  place  and  ateadof  tiiepenooiir 
whose  benefit  the  statute  inores ;  ^  but  a  mere  atnwger  to  the  daim,  as 
a  creditor  of  saoh  person,  although  he  may  be  ii^nriooa^  aflbetod  hj 
his  debtor's  failure  to  set  up  the  statute,  cannot  dther  set  it  np  Wmielft 
or  compel  his  debtor  to  do  so,  as  in  such  cases  the  {(riTilege  Is  penomlt 
and  one  which  the  debtor  may  avail  himself  of  or  not,  at  hia  election 
He  may,  by  contract,  waive  his  right  to  set  np  the  statutoiy  bar,  aad 
in  that  case  the  statute  is  quieted  up  to,  and  begins  to  ran  afteah  Aon, 
the  time  when  the  contract  or  agreement  was  entered  into ;  bat  whUe 
he  may  by  a  positive  act,  as  by  an  agreement  not  to  set  np  the  atelote, 
deprive  himself  of  its  benefits,  yet  he  cannot  be  prevented  ftom  rdjlog 
upon  it  at  law  by  any  merely  equitable  estoppel* 

Sec.  42.  ZdmitatlonsbyContrftot.— Although  not  atricdy  within  tka 
purview  of  this  woiic,  it  is  deemed  advisable  to  say  that  the  parties  to 
a  contract  may,  by  an  express  provision  therein,  provide  another  and 
different  period  of  limitation  from  that  provided  by  statote,  and  that 
such  limitation,  if  reasonable,  will  be  binding  and  obligatory  upon  ths 
parties.  This  species  of  limitation  is  more  frequently  resorted  to  ta' 
insurance  contracts,  but  there  can  be  no  sort  of  question  bint  thalit 
may  equally  well  be  extended,  to  any  species  of  contract.  The  nil' 
is  that  while  the  parties  to  a  contract  cannot  by  anything  fontaliiai: 
therein  oust  the  jurisdiction  of  the  courts,  yet  they  may  lawftd^  coa^ 
tract  to  limit  the  time  within  which  an  action  upon  such  eontraet  ahill 
be  brought,  and  the  limitation  so  imposed  is  binding  upon  the  «■*♦*—> 


^  Maddoz  v.  Allen,  anU;  Gnttaa  v. 
Wiggins,  anie, 

•  Bank  of  Hartford  County  9.  Water* 
man,  26  Conn.  824.  In  this  case  Stori^ 
C.  J.,  says  :  "  Strong  equitable  consMera- 
tions  in  faror  of  the  present  plaintiffs  seem 
to  grow  out  of  the  fact  that  they  were  actu- 
ally betrayed  into  ignorance  of  their  rights 
by  the  wrongful  acts  of  the  defendant  him- 
self;  that  they  were  misled  by  the  very 
record  to  which  they  might  and  should 
rightfully  refer  for  knowledge  of  their 
rights,  and  of  which  the  defendant  was 
himself  the  author,  having  verified  it 
under  his  official  oath.  It  is  palpably 
unjust  for  the  defendant  to  set  up  the 
statute  as  a  defence  under  such  circum- 
stances ;  to  do  so  is  in  one  sense  taking 
advantage  of  his  own  wrong.  Yet  it  is 
difficult  to  see  that  he  is  not,  by  the  clear 
provisions  of  the  statute  itself,  protected 
in  so  doing ;  nor  are  we  aware  of  any  well- 
established  doctrine  by  which  a  party,  in 
a  court  of  law,  can  be  prohibited,  on  the 
score  of  equitable  estoppel,  from  defending 


himself  under  a  pnblie  statntt. 
be  of  nniversal  applicatioii  in  ths 
of  l^gal  remedies.*' 

*  Amesv.  NewYoikIiii.Co.,  14lf:T. 
458  ;  Peoria  Ins.  Co.  «.  WhitaUlly  19  VBL 
466 ;  Franklin  Fire  Ins.  Ca  Vk  Updcgnff. 
48  Penn.  St.  850 :  Williams  «.  VeimoDt 
Mut  Ins.  Co.,  20  Vt.  222 ;  Wilson  v.  JEtas 
Ins.  Co.,  27  id.  99  ;  Edwards  «.  Lycoming 
Ins.  Co.,  75  Penn.  St  878;  Beatty  a. 
Lycoming  Ins.  Ca,  66  id.  0 ;  Brofwn  si. 
Savannah  Ins.  Co.,  24  Ga.  101 ;  Oaitar  «• 
Humboldt  Ins.  Co.,  12  Iowa,  287  ;  BaTid- 
son  0.  Phcenix  Ins.  Co.,  4  Sawyer  (U.  &), 
594 ;  Kcim  v.  Home  Ins.  Co.,  42  Mo.  S8  ; 
Patrick  o.  Farmers'  Ins.  Co.,  48  N.  H.  621 ; 
Insurance  Co.  v.  La  Croix,  85  Tex.  263 ; 
Brown  v,  Hartford  Ins.  Co.,  6  R.  I.  S94 ; 
Portage  Ca  Ins.  Co.  v.  Stnkey,  18  Ohio^ 
455  ;  Roach  v.  New  York  &  Erie  Ins.  Cos 
80  N.  Y.  546 ;  Amesbnry  v,  Rowditch  f  ns. 
Co.,  6  Gray  (Mass.),  608  ;  Woodbury  Sav- 
ings Bank  v.  Charter  Oak  Ins.  Co.,  81  Conn. 
518  ;  Goodwin  v.  Amoskeag  Ins.  Co.,  SO 
N.  H.  78  ;  McFarlandv.  Peabody  Ins.  C0.9 
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Thus  tbe  provisions  in  a  policy  of  insurance  in  reference  to  proofs  of 
k>8s,  as  well  as  for  enforcing  a  claim  therefor,  must  be  complied  with, 
unless  the  insurer  has  done  that  which  amounts  to  a  waiver  of  compli- 
ance ;  and,  in  order  to  amount  to  a  waiver,  the  insurer  must  have  done 
that  which  Justified  the  assured  in  remaining  inactive.  The  mere  pen- 
dency of  negotiations  between  the  parties,  or  the  fact  that  occasional 
interviews  have  been  had  between  them,  in  regard  to  the  adjustment  of 
the  loss,  has  been  held  not  to  amount  to  a  waiver.^  The  conduct  of  the 
insurer  must  be  such  as  to  amount  to  an  agreement,  express  or  implied, 
to  suspend  the  legal  remedies,^  or  as  would  operate  as  a  fraud  upon  the 
insured.  Thus,  if  an  insurance  company  holds  out  hopes  of  an  adjust- 
ment, and  thereby  induces  delay,  it  is  estopped  iVom  setting  it  up  in  bar 
of  the  action.* 

The  condition,  being  a  mere  matter  of  contract,  may  be  waived,  cither 
expressly  or  by  implication ;  and  when  the  insurer,  b}*  any  act  of  his, 
causes  the  delay,  or  prevents  the  bringing  of  the  action  within  the  time, 
strict  compliance  is  not  necessary.^    Thus,  in  the  case  last  i*efcrred  to, 
the  defendant  was  a  foreign  corporation,  and  no  agent  upon  whom 
process  could  be  served  could  be  found  within  the  time  limited,  and  this 
was  held  a  suflScient  excuse  for  not  bringing  the  action  within  the  period 
limited.     The  assured  is  not  bound  to  pursue  the  company  in  its  own 
domicile,  but  may  wait  until  process  can  be  served  upon  it  in  the  State 
where  he  resides ;  and  if  dela}"  is  thus  entailed,  it  is  excused,  as  it  is  the 
duty  of  the  insurer,  if  it  means  to  insist  upon  the  condition  to  render  it 
possible  for  the  insurer  to  comply  with  the  condition,  to  have  a  known 
agent,  upon  whom  process  may  be  served,  in  the  State  where  the  insur- 
ance is  made.     So  it  seems  that  compliance  as  to  time  may  be  excused 
when  the  nature  of  the  loss  and  the  interest  of  the  assured  therein  is 
such  that  its  extent  or  value  cannot  be  determined  within  the  time 
limited.     Thus,  it  has  been  held  that  a  condition  that  an  action  must 
be  brought  within  a  certain  time  after  the  loss  will  not  bar  an  action, 
brought  after  the  time  had  elapsed,  upon  a  polic}*  in  which  the  interest 
insured  was  a  mechanic's  lien,  when  it  was  impossible  to  fix  the  value  of 
the  lien  within  the  prescribed  time.^ 

4  W.  Va.  625 ;  Ripley  v.  JEtm  Ins.  Co.,  <  Peoria  Ins.   Co.  t».   Hall,  12  Mich. 

29  Barb.  (N.  Y.)  552.     In  Maine,  by  stat-  202. 

ate,  such  stipulation  in  the  policy  is  nuga-  '  Longhurst  v.  Star  Ins.  Co.,  19  Iowa, 

tory,  and  the  policy-holder  has  two  years  864.      But  opposed  to  this  doctrine  see 

from   tbe  time  of  loss  within   which   to  Eastern  R.  R.  Co.  v.  Relief  Ins.  Co.,  ante, 

bring  his  action.     Doblier  v.  Agricultural  where  it  was  held  that  a  railroad  company 

IiiB^  Ca ,  67  Me.  180.  insured  against  losses  from  the  destruction 

*  McFarland  r.  Peabody  Ins.  Co.,  6  W.  of  the  property  of  people  along  its  line  by 
Ya.  425 ;  Goodwin  v.  Amoskeag  Ins.  Co.,  sparks,  &c.,  from  its  engines,  which,  by 
20  N.  H.  73.  the  terms  of  the  policy,  was  required  to 

•  Gilchrist,  J.,  in  Goodwin  v,  Amos-  make  proofs  in  sixty  days,  could  not  wait 
keag  Ins.  Co.,  ante,  until  such  claims  were  adjusted  and  their 

'  Grant  v.   Lexington,  Ac.   Ins.  Ca,     amount  ascertained. 
5   Ind.  23. 

6 
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Thns,  in  a  New  York  case,^  by  the  tenns  of  the  policy  losses  were  t» 
be  paid  within  ninety  days  after  proo&  should  be  con^leted  and  filed, 
and  a  suit  not  oommenced  wiUiin  six  months  after  the  loss  was  to  be 
barred.  The  loss  occurred  July  5,  and  proofs  of  loss  were  duly  filed, 
but  being  defective,  the  company  suggested  the  defects,  and  amended 
proofs  were  filed  seven  days  afterwards  (October  14),  and  it  was  then 
stated  by  the  secretary,  in  a  letter  to  the  assured,  that  the  loss  would 
be  paid  January'  15,  and,  in  consequence  of  this  statement,  an  action 
was  not  brought  until  afler  the  lapse  of  six  months.  The  loss  not  being 
paid  Januaiy  14,  an  action  was  brought,  and  the  company  set  up  the 
breach  of  the  condition  of  the  polic}'  as  to  the  time  of  bringing  an  action 
thereon  in  defence.  The  court  held  that,  by  the  letter  of  the  secretary 
promising  to  pa}*  January  14,  the  stipulation  was  suspended  and  stridk 
compliance  waived.  It  is  more  than  likely  that  the  action  would  have 
been  upheld  u\x}tk  the  promise  to  pa}',  as  a  new  oontract,  and  in  such 
cases  it  is  often  expedient  to  declare  upon  the  policj*',  and  also  upon  the 
promise  to  pay,  if  Uiere  has  been  one.* 

A  condition  that  no  suit  shall  be  sustainable  unless  oommenced 
witliin  six  months  after  a  loss  occurs,  and  also  that  the  payment  of 
losses  shall  be  made  in  sixty  days  from  the  date  of  the  ac^ustment  of 
preliminaiy  proofs  of  loss  by  the  parties,  must  be  so  construed  as  noi 
to  conflict  unnecessarily  with  each  others  and  where  the  parties,  in  good 
faith,  and  without  any  objection  that  unnecessary  time  is  taken  for  the 
pur[x>se,  are  occupied  so  long  in  adjusting  proofs  that  sixty  days  fW>m 
the  date  of  adjustment  does  not  expire  within  the  six  months,  the  poliqf 
does  not  become  forfeited  merely  because  the  suit  is  not  brought  within 
six  months  and  before  the  loss  is  payable.  An  action  brought  promptly 
nix)n  the  exi)i ration  of  sixty  days  from  the  adjustment  of  loss  is  not 
barred  because  commenced  more  than  six  months  after  the  loss  occurred. 
Where  objections  are  made  by  the  insurers  to  the  preliminarj*  pixx>fs  of 
loss,  the  sixt}'  days  are  not  to  be  deemed  to  commence  until  after  a 
reasonable  time  for  the  insured  to  examine  the  objections.' 

Where  the  policy  stipulates  or  the  charter  of  the  company  provides 
that,  unless  the  insured  is  satisfied  with  tlie  decision  of  the  company  in 
reference  to  the  settlement  of  the  loss,  action  shall  be  brought  in  the 
next  court  to  be  held  in  the  county,  if  one  is  to  be  held  within  sixty 
days,  otherwise  l)efore  the  next  court,  the  condition  must  be  complied 
with,  or  the  insurer  is  relieved  from  liability.^    And  the  same  is  true 

'  Ames  17.  New  York  Union  Ins,  Co.,  14  One  of  the  conditions  of  a  policy  proTided 

N.  Y.  253.  that  no  suit  should  be  began  more  than  m 

2  Amesbury  v.  Mutual  Fire  Ins.  Co.,  6  months  aftpr  any  loss  or  damage.  A  sub- 
Gray  (Mass. ),  596.  sequent  condition  provided  that  payment 

'  New  York  v.  Hamilton,  &c.  Ins.  Co.,  of  losses  should  be  made  in  sixty  days  after 

10  Bosw.  (N.  Y.)  537.  the  adjustment  of  the  preliminary  proofs 

*  Portage  Ins.  Co.  v.  West,  6  Ohio  St.  of  loss.     It  was  held  that  these  two  pro- 

599  ;  Dutton  v.  Insurance  Co.,  17  Yt.  S69.  yisions  should  be  oonstrned  together,  and 
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where  any  condition  as  to  the  time  of  bringing  an  action  upon  the  policy 
is  violated.^ 

Sec.  43.  BSeot  of  War  upon  Conditlona. — Where,  by  the  policy, 
right  to  sue  on  it  ceased  within  twelve  months  after  loss,  and  the 
plaintiff  was  prevented  from  suing  by  reason  of  the  war,  and  did  not 
actually  sue  until  more  than  twelve  months  after  loss,  exclusive  of  the 
time  of  the  war,  it  was  held  that,  although  the  statute  of  limitations  is 
cmpaUe  oi  enlargement  to  accommodate  a  precise  number  of  days  of 
diaability,  yet  the  contract  in  a  policy  of  insurance  is  not ;  and  that 
this  danse  of  the  contract  is  rebutted  by  the  state  of  war,  and  is  not 
presumed  to  revive  when  the  war  ceases.' 

Sic.  44.  Premature  Aotiona.  —  Where  the  policy  provides  that  the 
loss  shall  be  payable  within  sixty  days,  ninety  days,  or  any  other  period 
after  pro(^  of  loss  is  made,  an  action  brought  inside  of  the  period 
limited  is  premature.' 

Skc.  45.  'Wlien  Adjustment  is  essentlaL  —  When  the  policy  {»t>- 
vides  that,  if  the  assured  is  not  satisfied  with  the  adjustment  of  the 
loes  by  the  insurer,  action  must  be  brought  within  a  certain  time,  the 
insnrer  is  not  bound  to  bring  his  action  except  within  that  time  after 
the  loss  is  adjusted.^ 

Sec.  46.   ZSflEeot  of  Appointment  of  Beceiver.  —  Where    the  com* 

tiiat  the  six  months  did  not  begin  to  ran  these  sixty  days  a  petition  was  filed.     It 

vntil  tiie  expiration  of  the  sixty  days,  was  held  that  the  irregularity  conld  be 

Mayor  of  New  York  v.  Hamilton,  &c.  Ina.  cored  by  a  supplemental  petition.     The 

Couy  S9  N.  Y.  45.    The  policy  contained  a  want  of  yalidi^  in  the  notice  upon  the 

ft)nAi^nn  that  a  party  dissatisfied  with  the  agent  of  an  insurance  company  is  waived 

xefnial  of  the  company  to  pay  the  insur-  by  their  subsequent  appearance  and  plead- 

ance  should  bring  an  action  at  the  next  ing.    Franklin  Ins.  Co.  v.  McCrea,  4  Iowa, 

term  of  court  to  be  held  in  the  county,  229. 


each  court  should  sit  within  sixty         ^  Ripley  v.  iEtna  Ins.  Co.,  80  N.  Y. 

iays  after  the  refusal  to  pay,  and  in  that  186 ;  Roach  v.   New  York  Ins.  Co.,  id. 

case  at  the  next  term  after  the  sixty  days ;  546  ;  Brown  v.  Savannah  Mut.  Ins.  Co., 

and,  unless  suit  was  so  brought,  all  claim  24  6a.  97. 

under  the  policy  should  be  forfeited.     It         ^  Semmes  v.  City  Fire  Ins.  Co.,  13  Wall, 

was  held  tiiat  an  insured  who  failed  to  (TJ.  S.)  158  ;  Phoenix  Ins.  Co.  v.  Under- 

bring  hie  action  at  the  first  term,  held  wood,  12  Heisk.  (Tenn.)  424.     See  Glass 

more  than  sixty  days  after  the  refusal  to  v.  Walker,  66  Mo.  82. 
pay  the  imsurance,  waa  precluded  from  sab-         *  Cumberling  v,  McCall,  2  Dall.  (Penn.) 

lequently  maintaining  his  action.     Keim  280 ;  Davis  v.  Davis,  49  Me.  282 ;  Kim- 

«.  Home,  &c.  Ins.  Co.,  42  Mo.  88.     By  bail  v.  Hamilton  Fire  Ins.  Co.,  8  Bosw. 

tlie  terms  of  a  policy,  the  insurers,  in  ease  (N.  Y.)  495.    Where  the  policy  provides 

•f  koi,  were  allowed  sixty  days  in  which  that  no  action  shall  be  brou^^t  within 

to  pay  the  loss.    It  was  held  that  a  general  twelve  months,  or  any  other  period  after 

denial  of  any  liability  on  the  part  of  the  the  loss,  an  action  brought  before  the  period 

company  enabled  the  insured  to  bring  an  named  has  elapsed  will  be  dismissed.    Rid^ 

action  at  once.     Norwich,  &c.  Trans.  Co.  dlesberger  v.  Hartford  Fire  Ins.  Co.,  7  WalL 

«.  Weatem  Mass.  Ins.  Co.,  34  Conn.  561.  (U.  S.)  386. 

An  inanrance  policy  stipulated  that  the         4  Landis  «.  Home  Mat  Ins.  Co.,  50  Ma 

oompany  ahoald  not  be  liable  to  pay  until  591. 
after  the  aizty  daya  frofli  the  loHi  Pending 
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pany  is  dissolved,  and  its  property  placed  in  the  hands  of  a  receiver, 
the  limitation  is  dispensed  with,  as  every  person  insured  in  the  com- 
pany is  treated  as  a  party  to  the  suit  for  the  winding  up  of  the  company, 
although  not  named  as  a  party  thereto.^ 

Sec.  47.  Parol  Contracts.  —  Where  the  contract  rests  in  parol, 
and  no  i)olicy  is  issued,  the  conditions  of  the  policies  of  the  company 
dp  not  apply.  Thus,  where  the  assured  took  a  binding  receipt  from 
the  insurer's  agent,  and  paid  the  premium,  conditioned  that  a  policy 
should  be  issued  within  twenty-one  days,  or  the  money  be  refbnded^ 
and  thirty-three  days  thereafter,  no  policy  having  been  issued,  and  the 
premium  not  refhndcd,  and  the  company  refused  to  make  one,  it  was 
held  that  a  condition  of  the  policies  issued  by  the  company,  requiring 
actions  for  losses  to  be  brought  within  six  months,  did  not  apply,  for 
the  reason  that  the  action  was  not  founded  on  the  policy,  but  upon  the 
contract  to  insure.* 

Sec.  48.  Commencement  of  Action,  What  is.  —  An  action  is  deemed 
to  be  commenced  when  the  summons  or  writ  is  issued :  consequently, 
if  an  action  is  commenced  within  the  time  limited,  the  assured's  rights 
are  preserved,  even  though,  by  reasonable  diligence,  the  assured  fails 
to  obtain  service  thereof  upon  the  insurer.  In  a  Michigan  case '  this 
question  was  directly  passed  upon,  and  as  the  facts  relating  to  this 
point,  as  well  as  the  rule  applicable  in  such  cases,  are  embraced  in  the 
opinion  of  Christiancy,  J.,  I  give  that  portion  of  it  relating  to  this 
question.  He  said :  '^  It  was  objected  by  the  defendant  below  that  the 
action  was  not  brought  within  the  period  of  twelve  months  after  the 
loss,  according  to  the  seventeenth  condition  attached  to  the  policy. 
It  appears  from  the  bill  of  exceptions  that  a  summons  was  issued  in 
the  cause  March  18,  1861  (thirteen  dajs  before  the  expiration  of  the 
twelve  months),  returnable  on  the  second  day  of  April,  1861  ;  that  on 
the  third  day  of  April,  1861,  the  sheriff  made  a  return  upon  the  said 
summons  that  defendant  could  not  be  found  in  his  bailiwick ;  that  on 
the  next  da^^  another  summons  was  issued,  with  which  defendant  was 
served,  nothing  appearing  on  this  summons  showing  it  to  be  a  con- 
tinuation of  the  first,  except  the  word  '  alias,*  written  b}'  the  clerk 
upon  the  face  of  the  seal. 

"  AVe  do  not  deem  it  necessary  to  discuss  the  question  whether  this 
second  summons,  as  an  '  alias,'  operated  strictly  as  a  continuation  of 
the  first,  so  as  to  save  a  right  of  action  against  a  statute  of  limitations 
which  had  run  upon  it  in  the  mean  time  ;  nor  do  we  think  it  necessary 
to  determine  the  validity  of  this  species  of  limitation  b}*  contract.  If 
valid  at  all,  it  was  valid  as  a  contract,  and  not  as  a  statute.  A  limita- 
tion fixed  by  statute  is  arbitrary  and  peremptor}',  admitting  of  no  excuse 

1  Pennell  V.  Chandler,  7  Chicago  Leg.  Ch.  (Ont.)  130;  Bni-ton  v.  Buckeye  Ins. 
News,  227.  Co.,  26  Ohio  St.  467. 

*  Penly  v.  Beacon  Ins.  Co.,  7  Grant's         '  Peoria  Fire  &  Mar.  Ins.  Co.  v.  Hall, 

12  Mich.  202 ;  4  Ben.  F.  I.  C.  787. 
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for  delay  beyond  the  period  fixed,  unless  such  excuse  be  I'ecognized  by 
the  stAtute  itself.  But  a  limitation  by  coutract  (if  valid)  must,  upon 
the  principles  governing  contracts,  be  more  flexible  in  its  nature,  and 
liable  to  be  defeated  or  extended  by  any  act  of  the  defendant  which 
has  prevented  the  plaintiff  from  bringing  his  action  within  the  pre- 
scribed period.  The  plaintiff  had  the  whole  of  the  twelve  mouths  in 
which  to  bring  his  suit ;  and  it  was  as  competent  for  him  to  institute  it 
on  the  last  as  the  first,  or  any  intervening  day.  And  the  fundamental 
idea,  the  tacit  condition  Ui>on  which  such  a  limitation  must  rest,  and 
without  which  it  could  not  be  tolerated  for  a  moment,  is,  that  the 
defendant  should  be  accessible  to  the  service  of  process  by  which  suit 
may  be  commenced  against  him,  if  not  for  the  whole  period,  at  least 
for  a  sufficient  time  immediately  preceding  its  close,  to  enable  the 
plaintiff  to  commence  his  suit  against  him,  by  the  service  of  process  in 
the  oniinary  l^al  mode ;  otherwise,  the  defendant  would  be  enabled  to 
take  advantage  of  his  own  wrong,  and,  by  absenting  himself  entirely, 
to  defeat  the  plaintifi^s  right  of  action. 

^^  The  defendant  in  the  present  case  was  a  foreign  corporation, 
doing  insurance  business  in  this  State.  B}*^  the  act  of  Feb.  15,  1859, 
ML  provision  was  made  for  bringing  the  action  within  the  State ;  and 
the  company,  before  doing  an}'  business  in  the  State,  was  required  to 
file,  in  Uie  office  of  the  Secretary  of  State,  a  resolution  consenting 
that  service  of  process  may  be  made  upon  any  agent  of  the  company. 
Nothing  is  said  in  the  case  upon  what  agent  the  sennce  of  the  second 
summons  was  made ;  but  it  must  have  been  made  upon  some  agent  of 
the  company.  It  does  not  appear  whether  there  was  an  agent  in  the 
county  of  Jackson,  or  in  any  other  particular  county.  It  appears  that 
8.  S.  Brown  was  the  general  agent  of  the  compan}^  for  this  State,  and 
that  Knight  was  also  an  agent ;  but  neither  their  residence  nor  place 
of  business  is  stated.  From  an3*thing  which  appeal's  in  the  case,  the 
plaintiff  was  as  much  at  liberfy  to  bring  his  action  in  Jackson  as  in 
any  other  county,  so  far  as  the  residence  of  an  agent  could  have  any 
hearing,  if,  indeed,  it  could  have  any  under  the  law ;  and  if  an  agent 
of  the  compan}*  resided  in  Jackson  County,  the  action  was  certainly 
ver3'  properly  brought  there. 

**'  All  that  was  necessary  for  the  plaintiff  to  do,  to  excuse  the  delay 
beyond  the  twelve  months,  was  to  take  the  proper  and  usual  means 
for  instituting  his  suit  and  getting  service  of  process  within  the  limited 
period,  which  he  did  by  issuing  a  summons  thirteen  days  before  the 
expiration  of  that  period,  returnable  two  days  afler  it  had  expired. 
The  return  shows  Uiat  no  service  could  be  had  during  that  time.  We 
can  see  no  possible  ground  for  imputing  any  want  of  good  faith  to  the 
plaintifi  in  his  endeavor  to  get  the  process  served  in  time.  Upon  the 
(acts  stated  in  the  case,  therefore,  it  appears  to  have  been  the  fault  of 
the  defendant  —  the  absence  of  the  agent  —  that  the  first  summons 
was  not  served  and  the  action  commenced  within  twelve  months ;  and 
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this  is  sufflcient  to  defeat  the  limitation  or  extend  it  tiQ  the  dervice  was 
made  nnder  the  second  summons,  which  was  issued  immediately  on  the 
return  of  the  first/' 

It  is  held,  however,  in  Vermont,  that,  where  an  action  Is  commenced 
within  the  period  limited,  but  for  any  reason  the  plaintiff  is  compelled 
to  become  nonsuit,  or  the  action  fails,  a  new  action,  commenced  after 
the  limitation  has  expired,  will  be  defeated  by  the  limitation  in  the 
policy.^  In  a  New  York  case*  it  was  held  that  the  fact  that  within 
twelve  months  after  the  loss  an  injunction  had  been  issued  against  the 
policy-holders,  restraining  them  from  receiving  the  payment  for  losses, 
and  against  the  company  from  paying  the  same,  was  not  sufi^cient  to 
excuse  the  plaintiff  fVom  bringing  the  action  within  the  time  limited. 
In  a  case  in  Ohio,  involving  similar  questions,  the  doctrine  of  the 
Vermont  case  is  repudiated,'  and  it  was  held  that,  where  a  suit  is 
commenced  within  the  time,  but  which  is  dismissed,  or  for  B,ny  cause  is 
not  carried  to  final  judgment,  another  action  may  be  brought,  although 
the  limitation  has  expired.  But,  in  analogy  to  the  rule  adopted  under 
statutes  of  limitation,  the  decision  in  the  Vermont  case  woidd  seem  to 
be  sound. 

Sec.  49.  Delay  induced  by  Defendant  —  Where  the  insurer  or  its 
agent  does  or  says  anything  to  warrant  the  assured  in  believing  that 
his  claim  will  be  settled,  and  which  induces  him  to  delay  bringing  an 
action  within  the  time  limited,  the  insurer  cannot  allege  a  breach  in 
that  respect.^  But  the  circumstances  must  have  been  such  as  fairl}'  to 
induce  delay,  and  as  would  operate  as  a  fraud  upon  the  part  of  the 
insurer  to  set  up  such  delay  in  avoidance  of  liability.*  Forfeitures  are 
not  favored  by  the  law,  and  slight  evidence  of  a  waiver  will  be  deemed 
sufldcient.* 

When  the  insurer  adjusts  the  loss,  and  promises  to  pay  it  within 
a  specified  time,  the  period  covered  by  the  promise  is  excluded  from 
the  limitation.  Thus,  where  a  loss  occurred  Oct.  17,  1869,  and 
was  adjusted  Nov.  6,  1869,  and  the  insurer  agreed  to  pay  it  on  or 
before  Feb.  6,  1870,  and  the  action  was  not  brought  until  Nov.  7, 
1870,  it  was  held  that  it  was  brought  in  time,  as  the  period  of  time 
between  Nov.  6,  1869,  and  Feb.  6,  1870,  must  be  excluded  from 
the  limitation.''  So  where  the  insurer  or  its  agent  has  induced  the 
assured  to  delay  bringing  an  action,  if  the  circumstances  are  such 

»  Wilson  V.  Minn  Ins.  Co.,  27  Vt.  99.  Ins.  Co.,  17  How.  Pr.  (N.  Y.)  444  ;  Conr- 

2  Wilkinson  v.  First  National  Fire  Ins.  sin  v.  Penn.  Ins.  Co.,  46  Penn.  St  828; 

Co.,  72  N.  Y.  499.  Home  Ins.  Co.  v.  Meyer,  98  III.  271;  Der^ 

«  Madison  Ins.  Co.  f».  Fellows,  1  Di*.  rick  v.  Lamar  Ins.  Co.,  74  id.  404. 
(Ohio  Sup.  Ct.  of  Cin.)  217.  '  Brady  v.  Western  Ass.  Co.,  anU 

*  Mickey  v.  Burlington  Ins.  Co.,   85  •  Ripley  v.  Astor  Ins.  Co.,  miU, 

Iowa,   174  ;  Curtis  v.   Home  Ins.  Co.,  1  ^  Black  v.  Winnesheik   Ins.   Co.,   81 

Biss.  (U.  S.)  485  ;  Brady  v.  Western  Ass.  Wis.  472. 
Co.,  17  U.  C.  (C.  P.)  597 ;  Ripley  v.  Artor 
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aa  fkiiij  wamated  tlie  delay,  it  will  be  excused.  Thus,  where  the 
insorer^a  general  agent  objected  generally  to  the  proofs  of  loss,  and 
wrote  the  assured  that  he  would  call  upon  him,  and  the  assured  having 
waited  five  months  without  hearing  from  or  seeing  the  agent,  wrote 
him,  and  then  was  for  the  first  time  informed  that  the  insurers  would 
insist  upon  a  strict  compliance  with  the  conditions  of  the  policy  as  to 
proofs  c^  loss,  and  the  assured  within  four  months  afterwards  made 
his  proofe  and  sent  them  to  the  insurer,  it  was  held  that  the  five  montlis 
doring  which  the  insurer  had  delayed  the  making  of  corrected  proofs 
Bwst  be  excluded  from  the  limitation,  and  an  action  brought  within  one 
year  from  the  time  when  he  was  informed  that  strict  compliance  as  to 
proofs  was  required,  was  seasonable.^ 

Sbc.  50.  Wben  Claim  is  regarded  as  arising.  —  When  a  policy 
stipulates  that  no  action  shall  be  brought  unless  commenced  within 
twelve  months  after  loss  or  damage  shall  accrue,  and  there  is  a  pro* 
vision  in  the  policy  that  the  company  will  pay  in  thirty,  sixty,  ninety, 
or  any  other  number  of  days  afl^r  proofs  of  loss  have  been  served,  it 
has  been  held  in  New  York  that  the  limitation  does  not  attach  until 
after  the  period  which  the  company  has  in  which  to  pay  the  loss  has 
e^red.*  The  limitation  cannot  appl}'  until  a  right  of  action  has  ac- 
crued, and  until  the  period  which  the  company  has  to  pay  the  loss  in 
has  expired  no  right  of  action  exists.'  But,  under  a  similar  policy, 
it  has  been  held  in  Illinois  ^  that  the  action  must  be  brought  within  the 
period  stipulated,  dating  from  the  time  of  loss,  and  that  an  action 
faroogfat  within  twelve  months  from  the  expiration  of  sixt}*  days  after 
k)8s,  but  not  within  twelve  months  from  the  time  of  loss,  was  too 
late. 

Sac.  51.  'Watrer  of  Zdmitatlon.  —  The  forfeiture  arising  under  the 
limitation  clause  may  be  waived  b}'  the  company,  and  a  waiver  may  be 
found  from  the  fact  that,  alter  the  time  within  which  the  action  should 
have  been  brought,  the  company  acted  and  promised  as  if  it  did  not 
intend  to  rely  upon  the  limitation,*  or  from  its  conduct  before  the  limi- 
tation has  expired,  which  fairly  induces  a  confidence  that  the  loss  will 
he  paid  without  action,  as  the  fact  that  negotiations  for  a  settlement 
are  pending,  and  other  facts  and  circumstances  calculated  to  induce 
delay.* 

1  Killip  V.  Putnam  Int.  Co.»  2S  Wik         «  Johnson  v.  Humboldt  Ins.  Ok,  91  III. 

47.    See  eleo,  nmilar  in  its  facts  and  doc-  92. 

triiifl,  Ames  v.  New  York  Central  Ins.  Ck>.,         *  Oonnin  v,  Penn.  Ins.  Co.,  46  Penn* 

14   N.  T.  263 ;   Ifsyor  of  New  York  v.  St  828. 
Hamilton  Ina.  Ca,  89  id.  45.  *  Mickey  v.  Burlington  Ins.  Co.,  85 

*  Mayor  of  New  York  v.  Harailtoa  Ins.  Iowa,  174 ;  Ripley  v.  Astor  Ins.  Co.,  17 

Cbu,  89  N.  Y.  46  ;  Mix  SL  Andes  Ins.  Co.,  How.  Pr.  (N.  Y.)  444 ;  Curtis  v.   Home 

9  Hun  (N.  Y.),  897.  Ins.  Co.,  1  Biss.  (U.  S.  C.  C.)  485 ;  Andes 

s  Barbec  v.  Fire  4  Mar.  Ins.  Co.  of  Ins.  Co.  «.  Fish,  71  lU.  620 ;  Merchants' 

Wheeling,  16  W.  Ya.  64.  Mat  Ins.  Ca  v.  U  Croiz»  46  Tex.  16S. 
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It  is  in  all  cases  essential,  in  order  that  contracts  of  limitation  maj  be 
binding,  that  they  shall  be  reasonable,  and  afford  the  parties  a  reason- 
able opportunity  to  enforce  their  claim.  Thus,  a  stipulation  in  a  bill  of 
lading  that  all  claims  for  damages  for  injuries  to  or  loss  of  property 
against  the  carrier  shall  be  adjusted  before  the  goods  leave  the  office, 
or  claim  made  therefor  to  a  ^' trace  agent"  witliin  thirty  days  after 
shipment,  has  been  held  unreasonable  and  void.^  The  question  of 
reasonableness,  however,  is  one  largely  dependent  upon  the  circum- 
stances of  each  case,  and  the  doctrine  of  the  cases  cited  cannot  be  said 
to  be  well  sustained  as  embodying  an  unqualified  or  absolute  rule  of 
law.  Thus,  in  an  English  case^  there  was  a  stipulation  that  '^no  claim 
for  deficiency,  damage,  or  detention  would  be  allowed  unless  made 
within  three  da^'s  after  the  delivery  of  the  goods,  nor  for  their  loss 
unless  made  within  seven  da^'s  from  the  time  when  they  should  have 
been  delivered,"  and  the  condition  was  held  reasonable.  In  determine 
ing  the  question  of  reasonableness  when  the  limitation  dates  from  the 
date  of  the  bill  of  lading,  the  length  of  time  ordinarily  required  for 
transportation  from  the  place  of  shipment  to  the  place  of  consignment 
must  be  regarded,'  and  also  the  i)eculiar  difficulties  of  transportation 
between  the  points  in  question,  if  any  such  existed  at  the  time  when 
the  contract  was  entered  into ;  ^  and  if,  in  view  of  all  the  circumstances, 
the  condition  is  not  unreasonable,  it  will  be  upheld  and  given  effect  to.* 
''Such  conditions,"  says  Pollock,  C.  B.,*''arc  perfectly  reasonable. 
The  law  allows  persons  to  make  their  own  bai*gains  in  matters  of 
this  sort,"  with  the  single  condition  that  the  stipulation  shall  not  be 
unreasonable. 

Sec.  52.  Against  whom  Statute  may  be  enforced.  State.  —  Except 
the  statute  otherwise  expressly'  provides,  it  cannot  be  set  up  as  a  bar  to 

1  Capehart  r.  Seaboani,  &c.  R.  R.  Co.,  not  perhaps  be  unreasonable,  to  prevent 

81  N.  C.  438;  Adams  Ex.  Co.  v.  Reagan,  any  claim  by  the  shipper  for  loss  or  dam- 

29  Ind.  21  ;    Place  v.  Union  Ex.  Co.,  2  age.     See  United  States  Ex.  Co.  v.  Harris, 

Hilt.  (N.  Y.    C.   P.)    19;   Southern  Ex.  61  Ind.  127,  where  such  a  condition  was 

Co.  V.  Caperton,  44  Ala.  101.  upheld  in  a  case  where  none  of  the  objoc- 

*  Lewis  V.  Great  Western  Railway  Co.,  tions  sttited  in  the  fii-st-named  case  ex- 
5  H.  &  N.  867.  isted. 

»  Southeni   Ex.  Co.  v,  Hunnicutt,  54  ^  Express  Co.    v.   Caldwell,   21  WalL 

Miss.  566;  United  States  Ex.  Co.  v.  Har-  (U.    S.)    264  ;    Weir   v.   Expre^   Co.,    5 

ris,  51  Ind.  127.  Phila.   355;  Southern  Ex.  Co.  v.  Hunni- 

*  Adams  Ex.  Co.  v.  Reagan,  29  Ind.  cutt,  ante;  also  8.  p.  Wolf  v.  Western 
21.  In  tliis  case  the  shipment  was  made  Union  Tel.  Co.,  62  Penn.  St.  83,  whertj  a 
from  Clayton,  Ind.,  to  Savannah,  Ga.,  at  stipulation  in  a  contract  by  a  telegrajih 
a  time  when  the  country  was  in  a  very  un-  company,  that  they  would  not  be  liable 
settled  condition,  and  the  difficulties  of  for  damages  in  any  case  unless  the  claim 
transjwrtation  between  those  points  very  was  made  witliin  sixty  days  from  the  time 
great.  The  court  held  that  in  view  of  this  of  sending  the  message,  was  held  reason- 
condition  of  things  the  limitation  was  nn-  able  and  valid. 

reasonable,  l)ocause  it  put  it  within  the         ®  Lewis  v.  Great  Western  R.  R.  Co., 
power  of  the  carrier,  by  a  delay  which  would    ante. 
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any  right  or  dairo  of  the  State ;  ^  thus,  it  does  not  apply  to  actions  in 
favor  of  the  State  against  sureties  upon  bonds  given  for  the  faithful  dis- 

^  State  V.  Joiner,  23  Misa.  600;  Hen-  that  act  only  gave  protection  where  there 
lock  V.  J<^naon,  1  Tr.  Con.  (S.  C.)  135;  had  been  poasesaion  adverse  to  the  crown 
McKeehan   v.   Com.,   3    Penn.   St.   151;  for  sixty  years  pre vioualy  to  the  passing  of 
Brinsfield  v.  Carter,  2  6a.  143;  Wright  v.  the  act,  it  became  of  course,  by  efflux  of 
Swan,  6  Port  (Ala.^  84;  State  v.  Fleming,  time,   continually  less    useful.      It    has, 
l^  Mo.  607 ;  Hardin  v.  Taylor,  4  T.  B.  however,  been  doubted  whether  the  Stat. 
Hon.  (Ky.)  616  ;   Wilson  v.  Hudson,  8  8  &  4  Wm.  IV.  c.  27,  may  not  apply  to 
Yo^.  (Teun.)  398  ;  Josselyn  v.  Stone,  28  the  crown,  and  the  nullum  tcmput  act  ap- 
Miis.  763  ;  Stoughton  «.  Baker,  4  Mass.  ply  only  to  the  private  property  of  the 
526;  Havlock  v.  Jackson,  3  Brev.  (S.  C.)  crown  ;  but  there  is  an  express  dictum 
254 ;  Com.  v.  Hutchinson,  10  Penn.  St.  of  Romillt,  M.  R.,   to  the  contrary  in 
466;  Ware  v.  Greene,  87  Ala.  494;  Swear-  Attorney-General  v,  Magdalen  College,  18 
ingen  v.  United  States,  11  G.  &  J.  (Md.)  Beav.  246.     A  more  effectual  remedy  was 
378;  Hotman  v.  May,  33  Penn.  St  455;  provided  by  the  nuZ/iMii /mpu<  act,  passed 
Bayley  v.  Wallace,  16  S.  &  R.  (Penn.)  in  the  reign  of  Geoi|^  the  Third.     9  Geo. 
245  ;  Com.  v.  Johnson,  6  Penn.  St  136;  III.  c.  16.      This  act  is  amended  by  the 
F^ka  9.  SUte,  7  Mo.  194  ;  Parmalee  v.  SUt  24  &  26  Vict.  c.  62.    See  Appendix. 
M'Nutt,  9  Miss.  179  ;  Blodsoe  v.  Doe,  6  By  this  the  right  of   the  crown  to  re- 
id.  13 ;  Levasser  v.  Washburn,  11  Gratt  cover  any  manors,  lands,  tenements,  rents, 
( Va. )   572 ;   Des  Moines  v,   Harker,   34  tithes,  or  other  hereditaments  other  than 
loira,  84;  Gore  v.  Lawson,  6  Leigh  (Va.),  liberties  and  franchises,  is  barred  after  the 
85S;  Kennedy  v.  Laconley,  16  Ala.  239;  lapse  of  sixty  years  from  the  commence- 
lindaey  v.  Miller,  6  Pet   (U.  S.)  666;  ment  of  such  right.     And  there  are  pro- 
Wallaoe  v.  Miner,  6  Ohio,  366;  State  v,  visions  for  the  case  of  reversions  and  other 
Arledge,  2  Bailey  (S.  C),  401  ;  Com.  v.  future  interests  belonging  to  the  crown. 
Baldwin,  1  'Watts  (Penn.),  54;  Weather-  Some  time  subsequently  a  very  similar  act 
bead  V.  Bledsoe,  2  Overt   (Tenn.)   362;  was  passed  for  Ireland.     48  Geo.  III.,  c. 
Munahower  v.  Patton,  10  S.  &  R.  (Penn. )  47.   By  later  special  acts,  7  &  8  Vict.  c.  106; 
54;  People  v.  Gilbert,  18  Johns.  (N.  Y.)  23  &  24  Vict  c.  63;  and  24  &  25  Viet.  c. 
227;  State  Treasurer  «.  Weeks,  4  Yt.  215;  62,  provisions  similar  to  thofie  contained 
Stonghton  v.  Baker,  6  Mass.  622;  Nimms  in  the  nullum  tempos  act  have  been  made 
V.  Com.,  4  H.  &  M.  (Ya.)  57.    And  in  in    regard    to    the   Duchy  of   Cornwall. 
controversies  between  States  as  to  the  set-  It  will  be    observed  that   the  words  in 
tleroent  of  their  boundaries,  the  statute  of  Stat.  9  Geo.  III.  c.  16,  are  very  general; 
limitations  is  not  applied  in  all  its  rigor,  but  it  has  been   doubted  whether,   and 
nor  will  title  by  prescription  be  acquired  to  what  extent,  they  include  advowsous, 
as  readily.     Rhode  Island  v.  Massachu-  chattels  real,  and  minea,  and  the  exact 
•etta,  15  Pet  (U.  S.)  233.     In  England,  nature  of  liberties  and  franchises  there  re- 
formerly  the  rule  was  that,  except  where  ferredto.    With  regard  to  crown  advowsous, 
it  is  expressly  named,  the  crown  is  not  it  has  been  argued  that  they  are  within  the 
affected    by   the    statutes   of   limitation,  nullum  tempus  act,  aa  being  included  in 
and  the  old  common-law  maxim,  nullum  the  term  "  all  hereditamenta  "  contained  in 
Umpus  oeeurrU  regi,  prevailed.     And  the  it;  and  also  because  in  the  ninth  section  of 
same  is  the  rule  in  this  countiy  with  re-  the  same  act  there  is  an  express  reserva- 
gani  to  the  rights  of  the  government,  ex-  tion  of  the  crown  rights  in  the  advowsous 
eept  in  two  or  three  States  where  the  atat-  of  the  Savoy.     On  the  other  hand,  it  haa 
nte  otherwise  providea.    The  first  attempt  been  contended  that  the  act  in  question 
to  limit  the  rights  of  the  crown  in  Eng-  varied  the  crown  rights  only  when  the 
land  waa  by  Stat  21  James  L  c.  6,  en-  subject  of  the  claim  had  not  been  "put  in 
titled  "  An  Act  for  the  general  quiet  of  chai^ge/'  a  mode  of  expression  not  appli- 
the  subject  against  all  pretences  of  con-  cable  to  advowaona.     Gibson  v.  Clarke,  1 
oealment  whataoever ; "  bat  inasmuch  aa  Jac  k  W.  169.    In  the  act  of  9  Geo.  III. 
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chai^  of  the  duties  of  public  offioen,^  or  other  ofllcial  bonds ; '  nor  to 

actions  to  reooyer  debts  dae  to  the  State,'  or  to  recover  lands  belong* 
ing  to  it ;  ^  nor,  indeed,  to  any  class  of  claims  in  favor  of  the  State, 

there  were  certaiti  exeeptions  in  favor  of  the  is  no  limit  to  the  time  for  the  rgeovwy  «l 

erown  in  caaes  where  the  title  of  the  crown  goTemment  debts.    Though  between  tlis 

had  been  acknowledged,  by  reason  that  the  State  and  its  immediate  debtor  the  gtat* 

manor  or  other  hereditaments  had  been  in  ntes  have  no  application,  The  King  «. 

charge  to  the  crown  or  stood  tfutiper  of  Morrall,  6  Price,  24,  yet  when  it  takM  as 

record,  and  also  where  as  to  a  different  assignee  the  rights  of  a  subject,  through  m 

part  of  the  manor  or  other  hereditaments  forfeiture  or  otherwise,  there  is  more  diffi* 

in  question  the  crown's  right  had  been  culty  in    the  question.      It  seems  th«t 

presenred.     These  exceptions  have  been  where  it  has  a  derivative  title  it  stand*  hi 

abolished  by  a  recent  act,  and  provision  is  the  same  position  as  its  principaL     Lam* 

made  by  the  same  act  that,  where  the  bert  v,  Taylor,  4  B.  &  C.  1S8 ;  United 

erown   has  made  a  lease  of  any  manor  States  o.  Burford,  B  Pet.  (U.  8.)  30.    Thii% 

or  other  hereditament,  the  rig^t  of  the  it  has  been  considered  that  where  the  debt 

crown  against  any  person  whose  possession  to  the  principal  is  already  baivedt   ths 

eommenees  subsequently  to  the  lease  shall  transfer  to  the  State  will  not  revive  it;  hut 

not  be  considered  to  accrue  till  the  expi-  if  time  is  running  against  the  principal,  it 

ration  of  the  lease.     24  &  25  Vict.  e.  62,  is  held  in  England  that  time  will  eease  to 

§1 1,  8.     It  has  been  said  that  the  remedy  run  on  the  debt  becoming  vetted  in  ths 

only  of  the  crown  is  barred  by  the  nullum  government,  Lambert  «.  Taylor,  atUe;  hat 

iempus  act,    and  that   the  title   is   not  in  this  country  the  rule  is  otherwise,  snd 

transferred  ;    and  words  of  Lord  Ellen-  if  the  statute    has   commenced    to  ma 

borough,  in  a  case  of  Goodtitle  s.  Baldwin,  upon  the  debt  before  its  assignment  to 

11    East,   488,  have  been  supposed  (but  the  State,  it  is  held  that  its  oprratioii 

perhaps  without  sufficient  reason)  to  sup-  is  not  stopped  by  such  transfer.  United 

port  this  view.     9  Geo.  III.  c.  1«.     The  Stotes   v.    White,   2   HUl    (N.   Y.),   M. 

privilege  of  the  crown  has  been  extended  A  debt  due  to  a  bank  owned  and  mm 

to  a  lessee  of  the  crown  out  of  possession  by  the  State  alone  is  not  barred  by  the 

more  than  twenty  years.     Doe  v.  Roberts,  statute,  State  Bank  r.   Brown,  2  IlL  106; 

13  M.  &  \V.  520.     But  see  Lee  v.  Norris,  but  where  the  government  becomes  asso* 

Cro.  Eliz.  331.     Although  the  government  ciated  with  an  individual  or  corporation 

is  not  airected  prejudicially  by  any  partieu-  in  an  enterprise,  the  government  to  that 

lar  statute  of  limitation,  it  may  yet  take  extent  divests  itself  of  the  ])rerogative8  of 

the  advantage  of  it.     11  Coke,  68  6.     But  sovereignty  and  assumes  the  cliaracter  of 

see  Rustomjee  v.  Tlie  Queen,  L.  R.  1  Q.  B.  a  private  citizen.     United  States  Bank  sc 

D.  487.     Independently  of  the  statute,  a  McKenzie,  2  Brock.  (U.  S.  C.  C.)  393. 

grant  from  the  government  may  be  presumed  ^  Ware  v.  Greene,  37  Ala.  494. 

where  the  grant  would  not  have  been  in  *  State  v.  Pratt,  8  Mo.  286. 

excess  of  the  prerogative.     In  Goodtitle  v.  ■  State  Bank  v.  Brown,  2  111.  106. 

Baldwin,  11  East,  488  (see  Mayor  of  Hull  v.  *  Thirty  years'  possession  will  not  give 

Homer,l  Cowp.102),  Ellenborouoh.C.J.,  title  against  the  State.     Walls  v.  McGee, 

remarked  that  it  was  the  daily  practice  of  4  Harr.  (Del.)  108.    The  statute  does  not 

the  court.s  to  presume  a  grant  of  markets  nin  against  a  tenant  in  possession  while 

and  the  like  upon  an  uninterrupted  en|oy>  the  title  is  in  the  State.     Smead  v.  Wil* 

ment  of  twenty  years.     No  grant  can  be  liams,  6  Ga.  158;  City  of  Alton  r.  Illinoia 

prpHumed  to  have  been  made  by  the  gov-  Trans.,  &c.  Co.,  12  111.  38.     Possession  of 

emroent  sgainst  the  express  provisions  of  lands  the  title  of  which  is  in  the  States 

any   statute.     Goodtitle  v.    Baldwin,    11  even  if  adverse  and  exclusive  in  its  natore. 

East,  488;  Devine  v.  Wilson,  10  Moore,  does  not  operate  to  disseise  or  limit  the 

502.      In   all   cases  where  not  specially  State,   or  confer  any  title  to  the   land. 

name<l  the  government  is  not  sfTected  by  Gary  v.  Whitney,  48  Me.  516. 
statutes  of  limitation,  consequently  there 
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imlen  the  statute  expressly  so  prorides.  Bat  this  role  only  applies  to 
cUdins  in  which  the  State  is  the  real  party,  and  has  no  application  in 
cases  wiiere,  although  a  nominal  party  to  the  record,  it  has  no  real 
interest  in  the  litigation,  but  its  name  is  used  to  enforce  a  right  which 
inares  solely  to  the  benefit  of  an  individual  or  a  corporation,  municipal 
or  otherwise.^  No  laches  are  imputable  to  the  State,  consequently  no 
length  of  possession  of  its  lands  will  bar  its  title  thereto.  In  a  Massa- 
chasetts  case,'  a  question  arose  on  an  ancient  grant,  made  in  1634, 
containing  an  implied  limitation.  The  defendant  insisted  that,  having 
been  so  long  possessed  of  the  estate,  the  State  had  no  right  to  interfere, 
and  conld  not  secure  the  benefit  of  the  limitation  by  any  legal  remedy. 
**The  limitation,"  said  Parsons,  C.  J.,  ^^is  not  extinguished  by  any 
inattention  or  neglect  in  compelling  the  owner  to  comply  with  it,  for  no 
laches  is  to  be  imputed  to  the  government,  and  against  it  no  time  runs 
so  as  to  bar  its  rights."  But  it  seems  that  a  grant  or  charter  from  the 
government,  which  ought  to  be  b}'  matter  of  record,  may,  under  certain 
circumstances,  be  presumed,  though  within  the  time  of  legal  memory. 
Thus,  in  an  English  case,  the  authority  of  which  has  not  been  ques- 
tioned, it  was  held  that  a  presumption  of  such  a  grant,  founded  upon 
three  hundred  and  fifty  years  of  uninterrupted  possession,  was  war- 
ranted.' The  same  rule  applies  to  the  general  government,  and  State 
statutes  cannot  be  interposed  to  defeat  its  rights,  except  where  they  are 
sought  to  be  enforced  in  the  tribunals  of  the  State.^ 

^  Miller  «.  State,  S8  Ak.  900.    Thus,  exercise  of  the  powers  of  the  State  legiala- 

wbere  a  person  seeks  to  enforce  his  private  ture.     It  is  not  to  be  presumed  that  a 

right*  by  a  mandamns  in  the  name  of  the  State  legislature  mean  to  transcend  their 

State,  it  has  been  held  that  the  fact  that  constitutional  power,  and  therefore,  how« 

th«  right  sought  to  be  enforced  was  barred  ever  general  the  words  may  be,  they  are 

by  the  statute  was  a  good  defence.    Moody  always  restrained  to  persons  and  things 

fL  Fleming,  4  Oa.  115.  over  which  the  jurisdiction  of  the  State 

*  Stoughton  V,  Baker,  i  Mass.  520.  may  be  rightfully  exerted.    And  if  a  con- 

*  Mayor  of  Hull  V.  Homer,  ICowp.  102.  struction  could  ever  be  justified  which 

*  United  States  v.  Williams,  5  Mc-  could  include  the  United  States  at  the 
Lean  (U.  S.),  183;  Swearingen  v.  United  same  time  it  excluded  the  State,  it  cannot 
States,  11  O.  &  J.  (Md.)  873.  In  United  be  presumed  that  Congress  intended  to 
States  V.  Hoar,  2  Maa.  (U.  8.  C.  C.)  812,  sanction  a  usurpation  of  power  by  a  State 
•B  action  for  money  had  and  received  was  to  regulate  and  control  the  rights  of  the 
brought  by  the  United  States  in  the  Dis-  United  States.  The  mischiefs,  too,  of 
tiict  Court  of  Massachusetts,  to  which  the  such  a  construction  would  be  very  great. 
defendant  set  up  the  statute  of  limitations  The  public  rights,  revenue  and  property, 
of  the  State.  *  Stoit,  J.,  in  passing  upon  would  be  subject  to  the  arbitrary  limita- 
tiM  questioQ  as  to  whether  these  statutes  tions  of  the  States;  and  the  limitations  are 
barred  the  government,  said:  "The  stat-  so  various  in  these  States  that  the  govem- 
ntea  of  Massachusetts  conld  not  originally  ment  would  hold  their  rights  by  a  very 
have  contempiated  suits  by  the  United  different  tenure  in  each."  In  United  States 
States,  not  becanae  they  were  in  substance  v.  Buford,  3  Pet.  (U.  S. )  12,  the  govern- 
eoateted  before  the  Federal  Constitution  ment  brought  an  action  against  the  de- 
was  adopted,  on  which  I  lay  bo  stress,  bat  fendant,  who  was  a  deputy  commissary- 
becaose  il  was  not  within  the  legitimate  general,  for  $10,000  in  money  which  he 


92  STATUTES  OF  LIMITATION.  [OHAP.  IV. 

As  to  the  general  and  State  government,  the  old  oommon-law  maxim 
milium  tempos  occurrit  regi  applies  with  full  power,  unless,  as  previously 
stated,  the  statute  otherwise  expressly  provides.^  But  this  rule  only 
applies  when  the  general  government  is  the  sole  and  real  party  in  in- 
terest. Thus,  it  was  held  that  the  Bank  of  the  United  States  was 
within  the  operation  of  these  statutes,  although  the  government  was  a 
stockholder  therein.^  It  makes  no  difference  what  the  nature  or  char- 
acter of  the  claim  is,  as  the  statute  does  not  apply  to  any  claim  in  its 
favor.  But  a  distinction  arises  where  it  holds  as  an  assignee  of  an  in- 
dividual, and  the  statute  has  commenced  to  run  before  the  claim  was 
assigned.  Thus,  where  a  note  was  assigned  to  the  government,  and 
the  statute  had  begun  to  run  before  it  was  assigned,  it  was  held  that 
the  claim  was  subject  to  the  statutory  bar.'  But  while  the  rule  is  as 
stated  in  reference  to  the  government  itself,  it  has  no  application  to  suits 
for  or  against  individuals  acting  for,  or  under  the  authority  of,  the  gov- 
ernment, and  as  to  them  the  statute  runs  for  or  against  such  claims 
the  same  as  it  does  against  others.  Thus,  it  bars  an  action  against  a 
Federal  or  State  officer  for  nonfeasance  in  office ;  ^  so  a  State  statute  bars 
an  action  for  an  infringement  of  a  patent  brought  in  such  State ;  *  and, 
generally,  it  may  be  said  that  the  statute  runs  against  all  claims  except 
those  which  are  sought  to  be  enforced  by  the  government  in  its  name 
and  on  its  behalf,^  and  that  a  grant  to  an  individual  or  corporation,  or 
a  privilege  to  exercise  a  particular  right  exclusively,  does  not  operate 
as  a  protection  against  this  statutory  bar,  in  a  case  to  which  tiie  statute 
is  otherwise  applicable.     The  government,  although  not  precluded  by 

had  received  from  a  deputy  quartermaster-  use  of  any  power  within  the  reach  of  the 

general,  and  for  which  he  gave  a  receipt  in  government  to  prevent  this  result, 

the  individual  name  of  such  quartemias-  ^  United  States  Bank  v.  McKonzie,  2 

ter-gfnei-al.     The  money  belonged  to  the  Brock.  (U.  S.  C.  C.)  393.    But  see  Glover 

government,  and  it  was  held  that  the  gov-  v.  Wilson,  6  Penn.  St  290,  in  which  it 

ernment  could  treat  him  as  its  agent  in  was  held  that,  where  the  government  and 

making  the  defendant  their  agent,  and  an  individual  are  jointly  interested  in  a 

that  the  statute  of  limitations  could  not  claim,  the  statute  is  not  a  bar  to  either, 

be  interposed  to  bar  an  action  for  money  '  United  States  r.  White,  2  Hill  (N.Y.) 

had  and  received  brought  by  it  therefor.  69. 

United  States  V.  Davis,  3  Pet.  (U.S.)  483;  «  Cluny  v.   Silliman,  3    Pet    (U.    S.) 

Smith  V.  United  States,  5  id.  293;  Burgess  270  ;  Bank  of  Hartford  v.  Waterman,  26 

V.  Gray,  16  How.  (U.  S.)  48.     The  United  Conn.  324. 

States  suing  in  the  Circuit  Court  is  not  ^  Parker  v.  Hawk,  2  Fish.  (Pat.  Ca«. 
barred  by  a  State  statute.  United  States  U.  S.)  58.  But  see  Parker  v.  Peeble,  id. 
r.  Hoar,  2  Mas.  (U.  S.  C.  C.)  311.  641  ;  Parker  v.  Hallock,  id.  643,  where 
1  McNamee  v.  United  States,  11  Ark.  a  contrary  doctrine  was  held ;  but  there 
148;  Cram  v.  Recder,  21  Mich.  24.  In  can  be  no  doubt  that  the  doctrine  of  the 
Lindsey  v.  Miller,  6  Pet.  (U.  S.)  666,  the  former  case  is  eorrect,  as  the  fact  that  the 
application  of  this  maxim  is  vindicated  patent  of  the  government  protects  the  in- 
upon  the  ground  that,  except  for  its  inter-  ventor  against  infringements,  does  not  can- 
position,  "  the  j)ublic  domain  would  soon  fer  upon  him  any  of  the  rights  or  privileges 
be  appropriated  by  adventurers.  Indeed,  of  the  government  as  a  party  to  an  action, 
it  would  be  utterly  impracticable,  by  the  *  Miller  v.  State,  83  Ala.  600. 
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the  statute,  may  nevertheless  avail  itself  thereof  in  suits  against  it, 
where  there  is  a  statnte  authorizing  individuals  to  bring  suits  against 
it.^    This  was  held  at  an  early  day,^  but  the  justice  of  the  rule  is  not 
apparent.     Indeed,  there  would  seem  to  be  no  good  foundation  for  the 
rule,  either  in  principle,  reason,  or  sound  moralit}-.*    In  some  of  the 
States  the  statute  is,  in  terms,  made  applicable  against  the  State,  either 
whoU}-  or  in  special  cases.*    Thus,  in  Nevada   it  is  expressly  provided 
that  the  State  ^^  will  not  sue  any  person  for  or  in  respect  to  any  real 
propert}',  or  the  issues  or  profits  thereof,  by  reason  of  the  right  or  title 
of  the  State  to  the  same,  unless  such  right  or  title  accrued  within  ten 
years  before  an}'  action  or  other  proceeding  for  the  same,  or  unless  the 
State  or  those  from  whom  it  claims  shall  have  received  the  rents  and 
profits  of  such  real  property,  or  some  part  thereof,  within  the  space  of 
ten  years;"  and  by  section  1034  the  statute  is  made  applicable  in 
all  actions  against  the  State  the  same  as  against  individuals.     In  Min- 
nesota, the  statute  is  made  applicable  to  ^'  actions  brought  in  the  name 
of  the  United  States,  in  the  same  manner  as  to  actions  by  private 
parties ; "  *  and  an  action  upon  a  statute  for  a  penalty  is  in  some 
cases  barred,  although  brought  in  the  name  of  the  United  States.     But 
the  statute  is  not  made  applicable  to  the  State  in  any  instance.     In 
Oregon,  the  statute  is  expressly  applied  to  the  State  the  same  as  to 
private  individuals;*  so  also  in  California^  and  Michigan.'     In  New 
Jersey-,  a  provision  relative  to  actions  relative  to  lands,  quite  similar  to 
that  in  the  Nevada  statute,  exists,  except  that  the  period  of  limitation  is 
twent}'  years.*    In  New  York,  the  statute  in  all  cases  is  applicable  to 
actions  in  favor  or  in  the  name  of  the  State  the  same  as  to  individ- 
uals ; "  and  such  also  is  the  case  in  Massachusetts  *^  and  Vermont."    In 
Maine,  the  statute  applies  to  the  State  as  to  all  real  or  mixed  actions, 
but  not  in  other  matters.^^     In  most  of  the  other  States  the  maxim 
ntillum  tempus^  &c.,  applies,  and  in  all  the  States  where  the  statutory 
bar  is  only  applied  in  special  instances  the  maxim  is  applied  as  to  all 
other  matters. 

Sec.  53.  Monioipal  CorporationB,  Connties,  &0.,  within  the  Statute. 
—  The  maxim  nullum  tetnpus  occurrit  regi  only  applies  in  favor  of  the 
sovereign  power,  and  has  no  application  to  municipal  corporations 
deri\ing  their  powers  from  the  sovereign,  although  their  powers  in  a 
limited  sense  are  governmental.     Thus  the  statute  runs  for  or  against 

^  Baxter  v.  State,  10  Wis.  454.  *  Minnesota,  Appendix. 

•  11  Coke,  68  h,  •  Oregon,  Appendix. 

'  Rnstoi^jee  v.   The  Qneen,   L    H.  1  ^  California,  Appendix. 

Q.  6.  Div.  4S7.  "  Michigan,  Appendix. 

*  Kerada,  sec  8,  Appendix.     In  Ne-  •  New  Jersey,  Appendix. 
Tada  it  is  held  that  the  statute  of  limi-  ^^  New  York,  Appendix. 
tationa  may  be  set  up  to  defeat  an  action  ^^  Massachusetts,  Appendix. 
in  the  name  of  the  State  to  recover  de-  ^^  Vermont,  Appendix. 
linqnent  taxes.      State  v.  Yellow  Jacket  ^  Maine,  Appendix. 
SQver  Mining  Co.,  14  Nev.  220. 


} 
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towns  and  cities,^  and  also  for  or  against  ooanties,'  in  the  same  man- 
ner  as  it  does  for  and  against  individuals.  In  some  of  the  States  the 
statute  is  in  terms  extended  to  towns,  cities,  and  counties ;  but  inde- 
pendent of  such  provision  the  rule  is  as  stated  $upra, 

1  Cincinnati  v,    Eybju,    5    Ohio   St  Choteau,  18  Wall.  (U.  S.)  62 ;  Alton  v. 

494  ;  LAne  v.  Kennedy,  18  id.  42  ;  Cincin-  Illinois  Trans.,  &c,  Co.,  12  IlL  38. 
nati  V.  First  Presbyterian  Church,  8  id.         *  County  of  St.  Charles  v.   Powell,  22 

298  ;  Conyngham  School  Dist  v,  Colum-  Mo.  525 ;  Erans  v.  Erie  County,  66  Penn. 

bia  Co.  (Penn.),  6  Leg.  Gaz.  26 ;  School  St  222;  Baker  v.  Johnson  Co.,  33  Iowa, 

Directors  «.  Georges,  50  Mo.  194  ;  Ken-  151;  Annstroog  v.  Dalton,  4  Der.  (N.C) 

nebunk  m  Snuth,  21  Me.  445  ;  Gibson  v.  568  ;  County  of  Lancaster  v.  Brenthall,  29 

Penn.  St  88. 
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CHAPTER   V. 

COICFUTATION   OF  TlMB. 

8ic54.   "From"  and  "after."  8X0.56.  When  Act  is  to  be  done  "by"  a 

55.   Meaning  of  the  Word  "  Month."  Certain  Day. 

57.  Year. 

Sec.  54.  "From"  and  "after."  —  In  calculating  the  yarioiis  periods 
fixed  by  the  different  statates  of  limitation,  which  date  for  the  most 
part  from  the  time  of  the  accrual  of  the  cause  of  action,  a  difficulty  has 
sometimes  arisen  whether  the  day  of  such  accrual  ought  to  be  excluded 
or  included  in  the  computation.  Generally,  inasmuch  as  fractions  of  a 
day  are  not  recognised  in  law,  the  day  must  be  either  included  or  ex« 
elixied  in  entirety ;  ^  but  instances  may  arise,  and  frequently  do,  espe- 
cially where  a  question  as  to  the  priority  of  claims  arises,  depending 
upon  the  order  of  events  occurring  on  tfaus  same  day,  when  the  general 
rale  as  to  the  indivisibility  of  a  day  will  be  departed  from.'    As  tbe  law 

*  Notwithstanding  the  old  maxim  of  nary  legal  computation  of  time  there  are 
law,  yet  the  fiction  that  there  is  no  frac-  no  fractions  of  a  day ;  and  the  day  <m 
turn  of  a  day  will,  it  is  said,  no  longer  pre-  which  an  act  ii  done  must  be  entirely  ex* 
Tail,  where  it  becomes  essential  for  the  eluded  or  included.  Jones  v,  PUnters' 
piarposes  of  justice  to  ascertain  the  exact  Bank,  5  Humph.  (Tenn.)  619  ;  Portland 
hour  or  minute.      Pearpoint  v,  Graham,  Bank  v.  Maine  Bank,   11  Mass.  204  ;  Rs 

4  Wash.  (U.  S.  C.  C. )  282.  Welman,  20  Vt.  65S.      The  whole  of  a 

*  Cincinnati  Bank  v.  Birkhardt,  100  term  is  considered  as  one  day  ;  and  by  a 
IT.  S.  686.  In  Feiris  v.  Ward,  9  111.  499,  1^  fiction,  the  time  hetween  the  sub- 
it  was  held  that  the  jury  might  consider  mission  and  decision  of  a  cause  is  con- 
firmctions  of  a  day.   Tufts  v,  Carradine,  sidered  as  hut  one  day ;  and  so,  although 

5  La.  An.  480 ;  hut  except  where  the  ends  a  party  may  die  hetween  the  time  of 
of  justice  or  the  settlement  of  important  the  decision  in  the  Arkansas  Supreme 
fights  demand  it,  fractions  of  days  are  Court  and  the  filing  of  the  mandate  of  the 
not  noticed.  Price  v.  Tucker,  5  id.  514.  Supreme  Court  of  the  United  States  on 
Whenever  the  whole  day  and  every  reversal,  no  change  of  parties  will  he  made 
moment  of  it  can  he  counted,  then  it  in  the  Supreme  Court,  hefore  carrying  into 
should  he  ;  whenever,  if  it  were  counted,  effect  the  judgment  of  the  Unit^  States 
the  party  would  in  fact  have  hut  a  (nc-  court  Cunningham  v.  Ashley,  18  Ark. 
tlonal  part  of  it,  then  it  should  not  he  658.  In  estimating  the  amount  of  dam* 
eonnted.  Thus,  since  an  infant  is  com-  ages  caused  by  ohstrueting  a  public  way, 
pKent  to  hring  suit  at  any  moment  upon  the  jury  may  consider  Auction s  of  a  day, 
the  day  hefore  his  twenty-first  birthday,  Ferris  v.  Ward,  9  Ul.  499  ;  and  where  an 
sncb  day  is  to  he  included  in  the  compn-  act  is  to  he  done  in  the  first  half  of  a  month 
tation  of  ten  years,  which  the  statute  of  of  thirty-one  days,  they  contract  that  it 
limitations  allows  after  the  removal  of  the  shall  he  done  by  noon  of  the  nxteenth  day. 


disahility  of  infancy.     Phelan  v.  Douglass,     Grosvenor  v.  Magill,  87  IlL   289.      The 
11  How.  (N.  Y.)  Pr.  193.      In  the  ordi-     time  fcfr  completing  commercial  contracts 
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on  this  point  is  neither  satisfactory  nor  certain,  and  as  the  question  is 
one  not  belonging  peculiarly  to  the  subject  of  this  work,  it  will  suffice 
here  to  discuss  the  matter  very  briefly.  The  question  was  carefully  con- 
sidered and  the  then  existing  authorities  examined  in  an  English  case ;  ^ 
and  the  result  of  the  decision  in  that  case  is,  that  there  is  no  settled 
general  rule,  and  that  the  day  of  the  event  in  a  given  ease  must  be 
excluded  or  included,  as  may  be  most  conducive  to  the  beneficial  opera- 
tion of  the  act.  But  that  where  the  act  from  which  time  is  to  begin 
to  run  is  one  to  which  the  part}'  who  seeks  to  extend  that  period  is 
privy,  there  is  a  presumption  in  favor  of  including  the  daj'  of  such  act 
or  period.  In  a  Massachusetts  case,^  it  was  held  that  in  the  compu- 
tation of  the  time  (six  years)  within  which  the  statute  runs  upon  a  note 
paj^able  on  demand,  the  day  upon  which  the  cause  of  action  accrued  is 
to  be  included,  and  that  upon  such  a  note  dated  Nov.  1,  1811,  the  stat- 
ute bar  was  complete  on  the  1st  of  November,  1817.*  But  in  a  later 
ease  *  that  court  held  that,  in  computing  the  period  (two  years)  within 
which  an  administrator  may  be  sued,  the  day  on  which  his  bond  is 
given  is  to  be  excluded.  In  Pennsylvania,  in  a  quite  recent  case/  it 
is  held  that  the  day  on  which  a  cause  of  action  accrues  is  to  be  ex- 
cluded, in  computing  the  time  of  limitation  for  bringing  actions.  And 
such  also  is  the  rule  laid  down  in  a  New  York  case ;  ^  and  this  rule  ia 
also  adopted  in  Kentucky.''    In  Missouri,^  where  goods  were  delivered 

is  not  limited  to  banking  boars.    A  party  v,  Hersey,  3  Wils.  274  ;  Catter  v.  Wada* 

has  the  whole  business  day  to  deliver  or  worth,  7  Conn.  6 ;  Brainerd  v.  Bnabnell, 

to  pay.     Price  v.  Tucker,  5  La.  An.  614.  11  id.  24. 

The  general    rule,  that  the  law   admits  ^  lister  v.  Garland,  15  Ves.  248. 

no  fractions  of  a  day,  is  subject  to  numer-  ^  Presbrey  v.  Williams,  15  Mass.  193. 

ous  exce])tions.     The  law  sometimes  ex-  ^  See  also    Little    v.    Blunt,  9    Pick. 

pressly  forbids  the  different  hours  of  the  (Mass.)  488  ;  Rex  v.  Adderley,  Doug.  462; 

same  day  from  being  recognized  as  affecting  Glassington  v.  Rawlins,  3  East,  407;  Castle 

the  rights  of  parties  ;  but  the  prohibition  v.  Burditt,  3  T.  R.  623. 

must  he  confined  to  the  cases  enumerated.  *  Paul  v.  Stone,  112  Mass.  27. 

Tufts  V.  Carmdine,  3  La.  An.  430.      By  ^  Menge  v.  Frick,  73  Penn.  St.  137. 

the  statute  of  21  Hen.  111.,  the  twenty-  «  Judd  v.  Fulton,  10  Barb.  (N.  Y.)  117, 

eiglith  and  twenty-ninth  days  of  Febru-  in  which  it  was  held  that,  in  computing 

aryare  reckoned  as  one  day.     That  statute  time,  the  first  day,  or  the  day  on  which 

is  in   force  in  Indiana,  it  being  prior  to  time  logins  to  run,  is  excluded  ;  and  that 

4  James  I.     Swift  v.  Tousey,  5  Ind.  196.  where  an  act  is  to  be  done  within  a  given 

Fmctions   of  days    will   only  be   noticed  time,  as  thirty  days,  tlic  party  has  the 

when  necessary  to  prevent  great  mischief,  whole  of  the  thirtieth  day  in  which  to  per- 

Hampton  v.  Erenzeller,  2  Browne  (Penn.),  form  it.     But  that  if  it  is  to  be  done  after 

18;    Slingluff  v.    Ambler,   2   W.    N.  C.  thirty  days,  the  party  has  the  whole  of  the 

(Penn.)  67  ;  Malvin  v.  Sweitzer,   2  Luz.  thirty-first  day  in  wliich  to  complete  it,  as 

Log.  Obs.  (Penn.)  35.     In   the  service  of  the  law  takes  no  notice  of  fractions  of  a 

writs,   and  in  other  cases  where  the  ends  day. 

of  justice  require  it,  the  inquiry  may  be  "^  Smith  v.  Cassidy,  9  B.   Mon.  (Ky.) 

directed   to  the   part  of  the  day,  to  the  496. 

hour,   minute,  or  second  even,  if  neces-  8  Steamboat  Mary  Blane,  12  Mo.  477. 

saiy,  a  certain  act  was  done.     Witingham 


§  54.]  COMPUTATIOK  OF  TDIE.  97 

to  a  reesel  under  a  special  contract,  it  was  held  that  a  lien  attached  on 
the  day  of  the  delivery  of  the  first  parcel,  and  that,  in  estimating  the 
time  when  the  statute  begins  to  run,  the  day  of  the  delivery  should  be 
excluded.^  In  New  Hampshire,^  where  a  computation  is  to  be  made 
ftom  the  time  of  an  act  done,  the  day  when  the  act  is  to  be  done  is  in- 
ehided ;  but  when  the  computation  is  to  be  made  from  or  after  a  certain 
date,  or  from  the  day  of  date,  the  day  of  the  date  is  to  be  excluded ; 
and  this  seems  to  be  the  rule  in  Penns^'lvania,*  Kentucky,^  Indiana,' 
Illinois,*  Massachusetts,^  and  Alabama.^  But  this  rule  is  subject  to 
the  exception  tliat  there  is  nothing  in  the  instrument  evincing  a  dif- 
ferent intention.* 

^  See  also  Blackman  v.  Neoring,  84  adopted.  In  Cornell  v.  Monlton,  8  Den. 
Conn.  55,  where  the  day  of  the  date  of  a  (N.  Y. )  42,  an  action  was  brought  upon 
aote  was  held  to  be  excluded  in  determin-  a  note  payable  on  demand.  The  note  was 
ing  the  question  whether  the  statute  had  dated  Feb.  14,  1889,  and  action  was 
mn  thereon.  brought  thereon  Feb.  14,  1845  ;  and  the 
'  Blake  v.  Crowningshield,  9  N.  H.  804.  question  was,  whether  the  note  was  saved 
*  Hampton  v.  Erenzeller,  2  Browne  from  the  operation  of  the  statute.  The 
(Penn.),  18  ;  Wagner  v.  Duffy,  1  Phila.  court  held  that  it  was,  Bronson,  C.  J., 
(Penn.)  869.  But  see  Lysle  v.  Williams,  saying:  *'  Our  cases  all  go  to  establish  one 
15  S.  It  R.  (Penn.)  135;  Taylor  v,  Jacoby,  imiform  rule,  whether  the  question  arises 
2  Penn.  St.  495,  where  it  was  held  that,  upon  the  practice  of  the  court,  or  the  con- 
where  the  words  "  from  the  date  '*  are  struction  of  a  statute,  and  the  rule  is  to 
used  to  denote  the  terminus  d  quo,  an  exclude  the  first  day  from  the  compu- 
immediate  interest  is  to  pass,  the  day  of  the  tation."  In  a  late  case  in  Connecticut, 
date  is  inclusive,  but  that  the  rule  is  other-  Black  man  v.  Nearing,  48  Conn.  55,  this 
wise  when  used  by  way  of  computation  in  rule,  as  expressed  in  several  previous  cases 
an  instrament  to  perpetuate  the  evidence  by  that  court,  referred  to  in  this  chapter, 
of  a  debt.     In  Presbrey  v.  Williams,  15  that  the  day  of  the  date  of  a  note  should 


198,  an  action  was  brought  upon  a  be  excluded,  is  reiterated,  and  it  is  also 

pxomisaory  note,  and  the  statute  of  limi-  held  that  the  circumstance  that  the  note 

tations  was  set  up  in  defence.     More  than  is  made  payable  at  a  bank  does  not  change 

six  years  had  elapsed  from  the  date  of  the  the  rule.      In  other  words,  that  a  note 

note,  which  was  payable  on  demand,  but  made  payable  at  a  bank  does  not  become 

a   payment  was  indorsed  thereon   under  payable    any  sooner    from    that  circum- 

date  of  Nov.  1,  1811.      The  action  was  stance.      See,  upon  this  latter  point  and 

brought  Nov.  1,  1817,  and  the  court  held  to   the  same    effect,    Salt    Springs   Nat. 

thmt  the  statute  was  a  bar.    See  also  Holden  Bank  v.  Barton,  58  N.  Y.  430  ;  Osborne  v, 

».  James,  11  id.  400,  where  it  was  held  that  Moncure,  3  Wend.  (N.  Y.)  170. 

where  an  administrator  accepted  his  trust  ^  Chiles  v.  Smith,  18  B.  Mon.  (Ky.) 

on  the  second  day  of  December,  1806,  it  460 ;  White  v.  Crutcher,  1  Bush  (Ky.), 


held  that  the  four  years  limited  bylaw  472  ;  Handley  v,  Cunningham,  12  id.  402  ; 

expired  on  the  2d  of  December,  1810;  also  Wood  v.  Com.,  11  id.  220. 

Bigelow  V.  Wilson,    1  Pick.  (Mass.)  485,  ^  Brown  v.  Bszan,  24  Ind.  194. 

where,  in  the  time  allowed  by  statute  for  *  Protection  Life  Ins.  Co.  v.  Palmer, 

redeeming  a  right  in  equity  sold  on  ex-  81  111.  88. 

ecation,  which  must  be  within  one  year  ^  Bemis  v.  Leonard,  118  Mass.  502. 

after  the  execution  of  the  deed  by  the  *  Goode  v.  Webb,  52  Ala.  452. 

officer  to  the  purchaser,  it  was  held  that  *  Coode  v.  Webb,  ante  ;  Bemis  v,  Leon- 

the  day  on  which  the  deed  was  executed  ard,  ante.    The  day  of  the  date  of  a  note 

nnist  be  excluded.     See  also  Paul  v.  Stone,  is  excluded  in  the  computation  of  the  time 

112  Masa.  27,  where  a  similar  rule  was  of  payment.     Homes  v.  Smith,  16  Me. 
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In  South  Carolina,  it  is  held  that  the  day  fh)m  which  the  reckoning 
commences  and  that  on  which  it  terminates  may  both  be  incladed  or 
excluded,  as  will  best  preserve  a  right  or  prevent  a  forfeiture ;  ^  and 
the  same  rule  prevails  in  Texas,^  Maine,*  and  Missouri.^  In  several 
of  the  States,  in  the  computation  of  time  from  an  act  done,  the  day 
on  which  the  act  is  done  is  excluded,  as  in  Texas, ^  Alabama,*  New 
York,^  Missouri,^  Michigan,*  and  Connecticut ;  ^*  and  this  rule  is  ap- 
plied to  all  species  of  contracts  and  bills  of  exchange,  promissory*'  notes, 
policies  of  insurance,  wills,  and  all  other  instruments ;  and  they  are  to  be 
so  understood  that  the  da}'  of  the  date,  or  the  day  of  the  act  from  which 
a  future  time  is  to  be  ascertained,  is  to  be  excluded  from  the  computa- 
tion.^^ But  all  these  rules  are  subject  to  the  exception  that  they  must 


181.  From  the  computation  of  time,  the 
day  of  publication  of  the  notice  should  be 
excluded;  the  woixis  *•  after"  and  "from" 
being  words  of  exclusion.  Page  v.  Wey- 
mouth,  47  Me.  238.  Where  an  event  is 
determined  to  have  happened  within  two 
poiuts  of  tiAie,  it  will  be  considered  as 
having  happened  in  the  middle  of  the 
intermediate  space  of  time.  Contee  v, 
Dawson,  2  Bland  (Md.),  264.  Where  time 
is  to  be  comx>uted  from  or  after  a  certain 
day,  that  day  is  to  be  excluded  in  the 
computation,  imless  it  appears  that  a 
different  computation  was  intended  ;  for 
no  moment  of  time  can  be  said  to  be 
after  a  given  duy,  until  that  day  has  ex- 
pired. Bigelow  V.  Wilson,  1  Pick.  (Mass.) 
485  ;  Pyle  v.  Mauldiiig,  7  J.  J.  Mar.  (Ky. ) 
202  ;  Jacobs  v.  Graham,  1  Blackf.  (Ind.) 
392  ;  Arnold  v.  United  States,  9  Cranch 
(U.  S.),  104;  Hand  V.  Rand,  4  N.  H.  207; 
Goswillor  s  Case,  3  Penn.  200  ;  Blanchard 
r.  Hillianl,  11  Mass.  85;  Woodbiidge  v. 
Bri^'lmm,  12  id.  403,  13  id.  556  ;  Henry 
V.  Jones,  8  id.  453  ;  Lorent  v.  South  Caro- 
lina Ins.  Co.,  1  N.  k  M.  (S.  C.)  505  ;  Bow- 
man V.  Wood,  41  111.  203;  Wiggin  v.  Peters, 
1  Met.  (Mass.)  127;  E\^-ing  v.  Bailey,  5  111. 
420.  Where  a  date  is  given,  both  as  a  day 
of  the  week  and  a  day  of  the  month,  and 
the  two  are  inconsistent,  the  day  of  the 
month  must  govern.  IngersoU  v.  Kirby, 
Walk.  (Mich.)  27. 

1  State  V,  Schnierle,  6  Rich.  (S.  C.) 
299. 

2  O'Connor  v.  I^wis,  1  Tex.  107. 

8  Windsor  v.  China,  4  Me.  298.  In 
Maine  it  is  held  that  the  day  of  the  date 
of   a  note  is  excluded  in  the  computa* 


tion  of  the  time  of  payment.  Holmes  v. 
Smith,  1 6  Me.  181.  See  also  Page  v.  Went- 
worth,  47  id.  238,  where  the  same  role  was 
extended  to  the  publication  of  a  notice. 

*  State  V.  Gasconade,  83  Mo.  102. 

*  Burr  V.  I^ewis,  6  Tex.  76. 

•  Lang  V.  Phillips,  27  AUi.  811. 

7  Cornell  V,  Moulton,  S  Den.  (N.  Y.) 
12.  In  McGraw  v.  Walker,  2  Hilt.  (N.  Y.) 
404,  this  doctrine  was  reaffirmed,  and  in 
an  action  upon  a  note  which  became  doe 
on  the  4th  of  October,  1852,  and  upon 
which  an  action  was  commenced  Oct.  6, 
1858,  it  was  held  that  it  was  sensonahlj 
commenced,  as  the  day  of  the  accrual  of 
the  action  must  be  excluded. 

^  Kimm  v.  Osgood,  19  Mo.  60. 

•  Gorham  v.  Wing,  10  Mich.  486. 

^^  Sands  v.  Lyon,  18  Conn.  28  ;  Avery 
V.  Stewart,  2  id.  69. 

11  Weeks  v.  Hull,  19  Conn.  381.  \Vhci«, 
in  a  statute,  time  is  computed  from  an  act 
done,  the  first  day  is  excluded.  Bigelow 
V.  Wilson,  1  Pick.  (Mass.)  487  ;  Homan 
V.  Lowell,  6  Moss.  659  ;  Preebles  v.  Hanna- 
ford,  18  Me.  106.  In  New  York  it  is  held, 
in  computing  time  given  by  statute,  both 
the  first  and  last  days  should  be  excluded, 
Jackson  v.  Van  Valkenburch,  8  Cow. 
(N.  Y.)  260  ;  so  also  in  Kentucky,  Sanders 
V.  Norton,  4  T.  B.  Mon.  (Ky.)' 464.  In 
Pennsylvania,  it  has  Ixjen  held  that  the 
first  day  is  included,  and  the  last  excluded, 
Thomas  r.  Afflick,  16  Penn.  St.  14  ;  but 
the  nile  now  in  that  State  is  well  estab- 
lished, that  when  a  certain  number  of 
days  are  allowed  to  do  an  act  in,  as,  when- 
ever by  rule  of  court  or  statute  a  certain 
number  of  days  are  allowed  to  do  an  act 
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3ield,  when  necessary,  to  the  justice  of  the  case,  so  as  to  protect  the 
rights  of  the  parties  and  prevent  a  forfeiture,  if  this  can  be  done  with- 
out violating  a  clear  intention  of  the  parties  or  a  positive  provision  of 
the  contract.^  By  some  of  the  cases,  a  distinction  has  been  taken  be- 
tween the  date  and  tlie  day  of  the  date  of  a  written  instrument,  and 
between  mercantile  contracts  and  others,  and  between  contracts  and 
statutes ;  but  these  distinctions  were  so  prolific  of  confusion  and  of  so 
little  practical  importance,  that  the  more  modern  cases  ignore  thcm,^ 
and  they  are  applied  alike  to  all  classes  of  contracts,  instruments,  stat- 
utes, &c.  In  a  Connecticut  case,*  in  which  the  construction  of  a  will 
was  involved,  and  in  dcteimining  the  time  within  which  a  legacy 
became  pa^'able  under  it,  the  court  excluded  the  day  from  which  the 
computation  was  to  commence.  ^'  Instruments,*'  said  Storks,  J., 
^^  should  be  constructed,  if  possible,  so  that  the}'  and  the  rights  de- 
pending upon  them  shall  be  upheld  and  not  destro3'ed;  the  pre- 
sumption being  that  instruments  are  designed  to  be  effectual  and 
not  futile.'*  In  tliat  case  the  testator  left  all  his  real  estate  to  his 
son  John,  **pro\ided  that  he  do  pa}'  in  one  year  next  after  my 
decease  to  each  of  my  daughters,"  naming  them,  ^^one  hundred  dol- 
lars.*' The  testator  died  on  the  second  day  of  October,  1841,  which 
was  Sunday.  On  the  third  day  of  October,  1842,  he  tendered  to  each 
of  the  persons  named  in  the  will  the  sum  of  one  hundred  dollars ;  and 
it  was  claimed  that  the  tender  was  too  late,  and  that  the  title  to  the 
land  so  conditionally  devised  thereupon  vested  in  the  plaintiffs,  and 
that  they  were  entitled  to  eject  the  defendant  therefrom.     But  the  court 


ID,  or  it  is  said  that  an  act  may  be  done 
within  a  given  number  of  days,  the  day 
on  which  the  rale  is  taken  or  the  deci' 
•ion  is  made  is  to  be  excluded,  Black  v, 
Johns^  68  id.  83 ;  Thomas  v.  Premium 
Loan  Assn.,  3  Phila.  (Penu.)  425  ;  Monks 
V.  Aussell,  40  Pcnn.  St.  872 ;  Duify  v. 
Ogden,  64  id.  240  ;  Cromelin  v.  Brink, 
2S^  id.  522,  overruling  Thomas  v.  Afflick, 
mtUe.  Thus,  a  notice  to  quit  on  the  12th 
of  May  is  served  in  time  on  the  12th  ot 
Februarv.  McGowcn  v.  Sennett,  1  Brewst 
(Peim. )  397.  An  appeal  from  the  Ori>han's 
Court  made  on  Oct.  8,  1829,  is  in  time 
if  entered  Oct.  8,  1830,  it  being  witjiin 
one  year,  excluding  the  day  of  appeal. 
Eyes  Appeal,  2  Watts  (Penii.),  283; 
c  p.  Browne  v.  Browne,  3  S.  &  R.  (Penn.) 
496 ;  Sims  v.  Hampton,  1  id.  411  ;  and 
ill  a  late  case  it  is  held  that  the  day  on 
which  the  cauae  of  action  accrued  should 
be  excluded  in  computing  the  time  of  lim- 
itation for  bringing  actions,  Menges  v. 
Frick,  73  Penn.  St.  137. 


*  Bigelow  V.  Wilson,  ante  ;  Weeks  v. 
Hull,  19  Conn.  381  ;  Windsor  v.  China, 
ante.  In  Blackman  v.  Nearing,  43  id. 
66,  the  court  lay  down  the  doctrine  that 
as  a  general  rule,  in  all  cases  where  a  period 
of  time  is  to  be  reckoned  from  a  particular 
day  or  event,  whether  under  a  contract, 
will,  or  statute,  or  in  legal  proceedings, 
the  day  of  such  date  or  event  is  to  be  ex- 
cluded from  the  computation.  It  makes 
the  important  exception,  however,  that, 
where  a  iliflerent  intent  appears  in  a  ^xir- 
ticular  case,  the  intent  is  to  prevail.  **  No 
rule,"  says  Fostku,  J.,  "is  to  lie  so  stenily 
enforced  as  to  defeat  the  intent  of  the  par- 
ties. That  is  always  paramount  to  all 
other  considerations,  and  is  always  to  be 
carried  into  effect,  if  not  contrary  to  law 
or  public  policy." 

*  Weeks  v.  Hull,  ante;  'Menges  v. 
Frick,  73  Pcnn.  St.  137 ;  Windsor  v. 
China,  anU. 

*  Sands  v,  Lyon,  18  Conn.  28. 
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held  that  the  whole  of  the  seoond  day  of  October,  IMS,  shoold  be 

excluded,  and  conseqaeiitly  that  a  tender  on  the  third  day  of  October 

of  the  socoeeding  year,  the  second  day  being  Sunday,  waa  in  time.^  In 
an  Engliah  case,  often  dted,'  the  question  was,  whether  the  eacecntioa 

1  In  Lester  v.  Oariand.  15  Tea.  84d,  giTen  up  except  one^  wUehwulUt:  tint 

the  day  of  the  testatoi^a  deceaae  waa  ex-  the  leaae  waa  made  ftyr  twentyHma  yaan^ 

eluded,  in  a  eaae  whera^  under  a  wiU,  there  to  commence  'ftmn  the  day  of  tha  dite^* 

waa  a  bequeat  of  i»enonal  property  to  tma-  It  ariaea  on  a  marriage  aettlemoBt»  in  the 

teeain  tmat,  thaiin  caae  A.  ahoold  "within  year  1724,  by  which  a  power  ia  reaerved  to 

aix  months  after  my  deceaae ''  give  aecurity  Ooddphin  Edwarda  to  make  leasee  witt 

not  to  marry  B.,  "then,  and  not  other-  many  rcatrictioiia  and  quaUfleatkoa^  and 

wise,'*  the  tmsteea  ahonld  pay  the  amount  among  the  mt  the  foUiming :  'that  thiy 

of  said  estate  to  the  children  of  A.,  with  a  were  not  to  be  in  reveniott,  mMinder,  ec 

proviso  that  it  should  go  over  if  A.  should  expectancy ; '  and,  thentbrob  the  queatioa 

n^ect  or  refuse  to  give  such  aecurity.  ia,  'whether  thia be  a  leaae  in  poaaeaaioB;' 

The  court  held  that,  in  computing  the  six  and  it  tnma  upon  thia^  '  whettier  to  eon* 

montha,  the  day  of  the  testator^s  death  mence  from  the  day  of  the  data  in  tiiii 

should  be  excluded ;  and  that  aa  he  died  on  deed  ia  to  be  conatmed  incluslTo  or  eixefai* 

the  twelfth  day  of  January,  and  the  aecur-  aive  of  the  day  it  bears  data.'    IwUlflnt 

ity  waa  given  on  the  12th  of  thenext  July,  consider  it  aa  auppoaing  thia  a  new  (foea- 

the  condition  had  been  complied  with.  Sib  tion,  and  that  thm  never  had  existed  ai^ 

William  Obaitt,  M.  R.,  after  remarking  litigation  oonoeniing  it     In  that  Hi^ 

that  the  happening  of  an  event  stands  upon  the  whole  will  torn  upon  a  point  of  eon- 

the  same  ground  as  the  doing  of  an  act,  aaid  atructimi  of  the  partida    'ftoBL*     Tha 

that  "  whatever  dicta  there  might  be  to  power  requires  no  precise  form  to  deseriba 

the  effect  that  the  day  of  the  act  or  event  tlie  commencement  of  the  lease ;  the  kw 

ia  alwaya  to  be  excluded,  it  ia  clear  that  lequirea  no  technical  form.    All  that  Is 

the  actual  decisions  cannot  be  bronght  required  ia  only  enough  to  ahow  that  it  is 

under  any  such  head.**    He  expressed  the  a  lease  in  possession,  and  not  in  reversloo ; 

opinion  that  it  would  be  much  more  easy  and,  therefore,  if  the  words  used  are  suA- 

to  maintain  that  the  day  of  an  act  done,  cient  for  that  purpose,  the  lease  will  be  a 

or  event  happening,  ought  in  all  cases  to  good  and  valid  lease.      In  grammatioal 

be  excluded,  than  tliat  it  should  !«  in  all  strictness,  and  in  the  nicest  propriety  of 

cases  included;  and,  afler  giving  his  reasons  speech  that  the  English  language  admita 

for  that  opinion,  he  concludes  by  saying  of,  the  sense  of  the  word  'from'  must 

that  whether  the  day  shnll  be  excluded  or  always  depend  upon  the  context  and  snb- 

incliidttd  is  not  to  be  determined  by  any  ject-mattcr,  whether  it  shall  be  construed 

general  rule,  but  must  depend  on  the  rea-  inclusive  or  exclusive  of  the  terminus  a 

son  of  the  thing,  according  to  the  circum-  quo;  and  whilst  the  gentlemen  at  the  bar 

stanc(*s  of  the  case.  were  arguing  this  case,  a  hundred  instancea 

*  Pugh  V.  The  Duke  of  Leeds,  Cowp.  and  more  occurn*d  to  me,  both  in  verse 
714.  As  the  question  involved  isoneofprac-  and  prose,  where  it  is  used  both  incln- 
tical  importance,  and  likely  to  continue  to  sively  and  exclusively.  If  the  parties  in 
be  so  for  some  time,  at  least  until  there  is  the  present  case  had  added  the  word  *  in- 
more  uniformity  in  the  decisions  involving  elusive'  or  *  exclusive,'  the  matter  would 
this  question,  1  give  the  main  portion  of  have  been  ver}'  clear.  If  they  had  said. 
Lord  Mansfield's  masterly  opinion  in  '  from  the  day  of  the  date  inclusive,*  the 
this  case.  He  said  :  '*  This  case  was  an  tenn  would  have  commenced  immediately ; 
issue  to  try  whether  a  lease  made  by  one  if  they  had  said,  '  from  the  day  of  the 
Godolphin  Edwards,  bearing  date  the  10th  date  exclusive,'  it  would  have  commenced 
October,  1765,  was  a  g^ood  or  bad  lease,  the  next  day. 

The  case  went  down  to  trial,  and  several  '*Bnt  let  us  see  whethei  the  context 

objections  were  raised  ;  but  they  were  all  and  sulyect-matter  in  thia  case  do  not  show 
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ase  for  twenty-one  years,  to  commence  from  the  daj'  of  the  date, 
omplianoe  with  a  power  reserved  in  a  marriage  settlement,  to  lease 

eonstroction  here  shonld  be  in-  "  The  first  case  in  point  of  time  was  in 

as  demonstrably  as  if  the  word  Mich.  4  £L    Dyer,  218  6  ;  Moore,  40,  s.  c. 

re'  had  been  added.      This  is  a  This  was  a  question  that  arose  npon  the 

le  nnder  a  power ;  the  lease  refers  statute  of  enrolments,  27  Hen.  VIII.  c.  16, 

>wer ;  and  the  power  requires  that  which  says,  '  that  the  enrolment  shall  be 

should  be  a  lease  in  {losseasiou.  made  within  six  months  next  after  the  date 

lity  of  it  depends  upon  its  being  of  the  deed.'    The  indenture  in  question 

Bion  ;  and  it  is  made  as  a  provision  bore  date  the  9th  October,  1557  ;  it  was 

lij  daughter.    He  must,  therefore,  enrolled  in  chancery  on  the  2l8t  March, 

I  make  a  good  lease.    The  expres-  1558,  which  was  the  last  day  of  the  six 

m,   compared  with   the  circuni-  months,  reckoning  twenty-eight  days  to 

ia  as  strong  in  respect  of  what  his  each  month,  and  making  the  day  of  the  date 

I  was  as  if  he  had  said  in  express  exclusive.   The  court  held  '  that  the  iiiden- 

I  mean  it  as  a  lease  in  posses-  ture  was  well  enrolled,  and  that  the  words 

mean  it  shall  be  so  construed.'  *'next  after  the  date  of  the  deed"  were  ex- 

80  construed,  ^iie  word   '  from  *  elusive  of  the  day  of  the  date.'    This  de- 

inclusive.    This  construction  is  cision  was  in  favor  and  in  support  of  the 

irt  the  deeds  of  parties,  to  give  deed ;  otherwise  it  would  have  been  void. 

their  intention,  and  to  protect  And  yet  it  has  been  determined  that  in  a 

The  other  is  a  subtlety  to  over-  note  of  hand,  payable  ten  days  after  sight, 

^erty,  and  to  defeat  the  intention  the  day  of  the  sight  is  inclusive.     Bellasis 

I,  without  answering  any  one  good  v.  Hester,  1  Ld.  Raym.  281.     Why  ?    Be- 

irpoae  whatsoever.     And  though  cause  of   the  subject-matter,  that  there 

justice  are  sometimes  obliged  to  should  be  no  further  time  to  make  the 

^nst  the  convenience,  and  even  demand  ;  and  yet,  after  the  day  and  after 

be  seeming  right,  of  private  per-  sight  is  precisely  the  same  in  language. 

;  it  is  always  in  favor  of  some  '*The  next  is  Clayton's  Case,  5  Coke, 

nblic  benefit.     But  here,  to  con-  1  Mich.  27  El.    The  point  in  question  was 

om  the  day  of  the  date '   to  be  the  meaning  of  the  words  *  from  hence- 

I,  can  only  be  to  defeat  the  inten-  forth,'  which  were  accounted  from  the  day 

le  parties.     If  such  a  construction  of  the  delivery,  and  as  much  as  to  say, 

kt,  it  would  hold  good,  supposing  *from  the  making.'     But  the  court  held 

)  had  laid  out  ever  so  much  money  that  *  from  the  making '  was  inclusive,  and 

*  estate  ;  and  all  would  be  alike  '  from  the  day  of  the  making '  was  exclu- 

by  a  mere  blunder  of  the  attorney  sive. 

erk.     Therefore,  if  the  case  stood  "The  next  is  Trin.  89  Eliz.,  5  Co.  90, 

every  question  or  decision  which  Barwick*s  Case,  which  was  a  demise  of  a 

ed,  it  could  not  bear  a  moment's  freehold  lease  by  letters-patent,  *  habendum 

t.  a  die    confeetionia    earundum    lUeratum 

ndlff.  I  wOl  consider  this  question  patentium,*      The  day  of  the  date  was 

I  authorities.    I  have  arranged  all  held  to  be  exclusive,  and  the  letters-patent 

I  that  have  been  determined  in  therefore  void. 

ister  Hall,  in  order  of  time  ;  and  **  In  Mich.  4  Jac,  Cro.  Jac.  135,  Osbom 

»me  to  state  them,  you  will  be  v.  Ryder,  '  from  the  date '  was  held  to  be 

i  to  see  they  stand  so  little  in  the  inclusive,  and  different  from  the  time  or 

inding  authorities  against  justice,  day  of  the  date,  which  is  exclusive.     In 

nd  common  sense.    All  they  show  Trin.  8  Jac,  Cro.  Jac.  258,  Llewellyn  v. 

"eat  uncertainty  of  the  meaning,  Williams,  it  was  held  '  tliat  from  the  date' 

impossibility  of  putting  an  abso-  and  '  from  the  day  of  the  date '  meant  both 

e  to  hold  good  in  all  cases  ;  they  exactly  the  same  thing,  and  both  exclusive 

iselvea   so   many  contradictions  of  the  day. 

Lb  and  forwards.  "  The  next  case  in  order  of  time  is  Trin. 
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for  twenty-one  years  ''  in  possession,  but  not  in  reversion,"  and  the  whole 
matter  turned  upon  the  question  whether  the  phrase  ^^  to  ccmmienoe  from 

9  Jac.,  1  Bulst.  177,  the  very  year  after-  say  the  court,   '  if  there  was  a  question 

wards ;  and  there  it  is  said  by  Fleming,  upon  letters-patent,  like  Barwick's  Case, 

that  *  fi-om  the  date '  includes  the  day,  and  to  make  the  patent  good,  the  jury  might 

*  from  the  day  of  the  date '  excludes  it.  find  they  were  made  the  last  instant  of  the 
Now,  thus  the  cases  stand,  down  to  the  day.'  This  they  observed  to  get  rid  of  the 
14th  of  James.  They  are  yes  and  no,  and  force  of  a  wrong  determination.  Just  so 
a  medium  between  them.  But  in  Trin.  SiREARDLvWiLMOToncedidinacasethat 
14  Jac,  1  Bolle's  Re]).  387,  8  Bulst.  204,  came  before  him.  He  left  it  to  the  jury 
8.  c,  Cork,  Chief  Justice,  and  the  whole  to  find  that  livery  was  made  the  laKt  mo- 
court,  in  the  case  of  Bacon  v.  Waller,  held,  ment  of  the  day.  The  authorities,  there- 
agreeably  to  Llewellyn's  Cast*,  Trin.  8  Jac.,  fore,  of  Coke  Littleton,  46  b.  Bacon  i>. 
that  'from  the  date,'  and  'from  the  day  Waller,  S  Bulst.  204,  1  BoU.  Rep. 
of  the  date,'  meant  both  exactly  the  same  S87,  8.  c,  and  Llewellyn  V.Williams,  Cro. 
thing,  and  both  were  exclusive.  Jac.  258,  were  at  that  time  grumbled  at, 

'*Thus  it  stood  then  for  settled  law,  by  as  being  against  the  sense  of  mankind, 

these  two  solemnly  adjudged  cases,  that  against  convenience,  and  against  justice^ 

both  meant  exactly  the  same  thing.    So  it  and  founded  upon  subtleties  that  even  the 

stood  likewise  at  the  time  of  the  publica-  schoolmen  would  have  been  ashamed  of. 

tion  of  Coke's  Commentary  on  Littleton,  The  doctrine  they  established  was,  that 

which  was  about  ten  years  afterwards;  and  both  meant  the  same  thing,  and  both  were 

so  clear  was  Lord  Coke  in  his  opinion  that  exclusive.     With  respect  to  their   both 

the  i)oint  was  settled  by  those  two  judg-  meaning  the  same  thing,  nnquestionahlj 

ments,  that  he  adopts  the  judgment  in  they  were  right.     For  what  is  '  the  date '  t 

positive  words,  without  restriction  or  quali-  The  date  is  a  memorandum  of  the  day 

fication ;  and  in  Co.  Lit.  46  6,  he  lays  it  when  the  deed  was  delivered.     In  Latin 

down  as  text  law,  that  both  mean  the  same  it  is  '  daium  ; '  and  '  datum  tali  die  *  n, 

thing,  and  that  both  are  exclubive.     So  it  delivered  on  such  a  day.     Then,  in  point 

seems  to  have  stood  down  to  Trin.  24  Car.  I.  of  law,  there  is  no  fraction  of  a  day  :  it  is 

At  that  time  mankind  iKigan  to  revolt  at  an  indivisible  ])oint.    What  is  *  the  day  of 

such  a  doctrine.     There,   in  the  case  oi  the   date '  ?     It  is  *  the  day  the  deed  is 

Cornish  v.  C'awsay,  Aleyn,  77,  Style,  118,  delivered.'     *  The  date,'  therefore,   Wing 

8.  c,  in  an  action  of  debt  against  an  ex-  also   defined   to  be  the  day  the   deed  is 

ecutrix,  the  plaintiff  declared  iii)on  a  lease,  delivered,  *the  date*  and  *the  day  of  the 

*  from  the  day  of  the  date,'  for  seven  years,  date '  must  be  the  same  thing.  The  day 
The  lease  was  in  these  woids,  *  from  the  of  the  date  is  only  a  superfluous  expres- 
day  of  the  date,'  for  the  term  of  seven  sion.  It  is  imix)ssible  in  common  s<'nse 
years,  from  henceforth  next  and  immedi-  to  distinguish  the  one  from  the  other, 
ataiy  following,  with  a  great  many  other  *Date'  does  not  mean  the  hour  or  the 
words.      It    was   contended   that   though  minute,  but  the  day  of  delivery;  and  in 

*  from  the  day  of  the  date '  was  exclusive,  law  thei-e  is  no  fraction  of  a  day.  As  to 
yet  the  words  '  from  henceforth,' &c.,  l)eing  the  other  |H)int,  that  *from'  shall  in,  all 
added,  made  it  inclusive,  and  this  was  ob-  cases  be  construed  to  be  exclusive,  it  is 
leeted  as  a  variance  between  the  declaration  contrary  to  the  common  signification  of 
and  the  deed.  The  court  left  it  to  the  language.  And  for  courts  of  justice  to 
jury;  the  jury  threw  it  back  upon  the  determine  words  against  the  intention  of 
court,  and  brought  in  a  8i)ecial  verdict,  parties,  and  against  the  generally  n»ccived 
stating  the  lease  verbatim  ;  and  then  the  sense  and  acceptation  of  the  words  them* 
court  held  that,  according  to  the  authori-  selves,  is  laying  a  snare  to  entrap  mankind. 
ties,  '  from  the  day  of  the  date  '  was  ex-  Usage  decides  upon  the  force  of  language ; 
elusive,  and,  therefore,  the  plaintiff  had  and,  with  respect  to  this  word,  has  im» 
mistaken  his  lease.  But,  at  the  same  time,  printed  on  the  understandings  of  men  in 
they  seemed  shocked  at  its  being  so  ;  for,  general,  in  their  transactions  in  life,  the 
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the  day  of  the  date "  was  to  be  constnied  as  excluding  or  including 
the  day  oa  which  the  lease  bore  date,  because  upon  that  would  depend 

aense  that  I  now  pat  apon  it ;  whilst  courts  diiferent  when  it  shoold  begin ;  the  argu- 

of  law  ondentand  it  in  a  wholly  different  ment  rather  was  that  it  should  begin  the 

•ense.  day  after.     In  the  next  pkce,  it  would 

"  Thus  it  stood  down  to  the  sixth  year  have  included  the  insurance  if  it  had  begun 

of  William  and  Mary.    A  case  then  ^up-  that  day.     Lord  Chief  Jubtick   Holt 

peuod  of  considerable  property,  and  not  seems  to  have  considered  it  as  a  favorable 

xuerel  J  a  question  of  pleading.     Hatter  v.  case  for  the  insured,  otherwise  he  would  not 

Jinh,    3   Lev.  438,   1  Ld.  Raym.  84.     It  have  had  i-ecourse  to  the  old  maxim  of  law, 

matme  upon  a  prebendal  lease  to  commence  that  there  is  no  fraction  of  a  day.    He  cited 

fVom  the  date  of  the  indenture.     The  sue-  a  case,  Anon.,  1  Salk.  44,  where  it  was  held 

eesaor  wished  to  avoid  it  on  the  ground  of  that  if  a  man  lived  to  the  eve  of  the  anni- 

Its  bein^  a  lease  to  commence  in  fiUuro,  veraary  of  his  birth,  no  longer  even  than 

The  case  was  several  times  argued ;  against  till  one  o'clock  in  the  morning  of  that  day, 

-^he  lease  upon  the  weight  of  authorities,  and  made  his  will,  by  having  touched  the 

mskd  in  favor  of  it,  upon  the  ground  of  the  verge  of  the  day,  it  was  the  same  as  if  he 

nitention  of  the  parties,    '  ut  res  magis  had  completed  the  whole  day ;  and  the 

^nleat  quam  peretU,*    After  several  argu-  will  was  declared  a  good  one.     That  ex- 

znents,  Tbebt,  Chief  Justice,  at  iirst,  from  isted  as  law ;  but  Holt,  in  his  application 

^he  strength  of  reason,  was  for  supporting  of  it,  turned  it  the  other  way.      I  look 

^e    lease,    and    then,   staggered  by  the  upon  this  case  as  of  very  little  authority, 

freight  of  authorities,  changed  his  opinion ;  there  being  no  ai^gument  from  the  subject- 

\nit  when  the  judgment  was  given  he  ab-  matter. 

aented  himself.    Powell,  Jun.,  at  first  fol-         "  Another  case  happened  since,  in  HiL 

lowed  the  authorities,  but  afterwards  came  4  Ann.,  Seignorett  v.  Noguire,  2  Ld.  Raym. 

over  to  reason ;  and  at  last  it  was  agreed,  by  ]  241.    This  case,  though  a  very  material 

Neville  and  the  two  Powells,  that  'from  case,  was  not  cited  in  the  Exchequer,  the 

the  date  *  ought  to  be  construed  inclusive,  present  point  not  being  the  question  Uti- 

tnd   therefore  that  the  lease  was  good,  gated,  but  arising  out  of  some  collateral 

Now,  though  theie  was  something  said  in  matter;   and  therefore  the  indexes  have 

the  argument  as  to  the  distinction  between  not  led  counsel  to  it.     It  was  upon  a  point 

the  date   and  the  day  of  the  date,   the  of  pleading,  and  the  whole  court  held  that 

anthorities  said  they  were  the  same  ;  and  to  aver  that  a  contract  was  to  commence 

yet  this  determination  went  to  the  matter  *  with  the  day  of  the  date  *  was  the  same 

of  right  in  the  question,  and  supported  the  thing  as  to  aver  that  it  commenced  '  from 

kaae.  the  day  of  the  date.'    Holt,  Chief  Justice, 

"  The  next  case  after  this  was  Trin.  11  said  that  '  from  the  date'  was  inclusive, 

WnL  III.,  1  Ld.  Raym.  480.     It  was  upon  and  so  was  the  same  as  'with  the  date,' 

a  policy  of  insurance,  dated  the  3d  Sep-  but  that  '  from  the  day  of  the  date '  was 

tember,  1697,  upon  the  life  of  Sir  Robert  exclusive.     But  Powell  said  that  '  from 

Howard,  for  a  year,  '  from  the  day  of  the  the  date '  and  '  from  the  day  of  the  date ' 

date '  of  the  policy.    Sir  Robert  died  upon  had  been  adjudged  to  be  the  same  in  the 

the  3d  of  September,  1698,  at  one  o'clock  Common  Pleas.    That  case  in  the  Common 

in  the  morning ;  and  Holt,  Chief  Justice,  Pleas  is  not  to  be  found.     It  could  not  be 

held  that  from  the  day  of  the  date  was  the  case  of  Hatter  v.  Ash.     But  all  the 

exclusive  ;  but  he  held  that  the  insurer  court  determined  that '  from  the  day  of  the 

was  liable,  because  in  law  there  is  no  frac-  date'  was  the  same  as  with  the  day  of  the 

tion  of  a  day,  and  Sir  Robert  died  at  one  date,  and  inclusive.     If  '  from  the  date,' 

o'clock  in  the  morning,  whereas  to  vacate  therefore,  is  inclusive,  it  must  be  the  same 

the  policy  he  should  have  lived  till  twelve  as  '  from  the  day  of  the  date.'   I  have  been 

o'clock  at  night.     In  that  case  there  was  supplied  with  another  case  this  morning  by 

DO  argument  to  be  drawn  from  the  subject-  Mr.  Justice  Aston  :  the  name  of  it  is 

■laitery  for  in  the  policy  it  was  totally  in-  Thompson  v.  Yanbeek,  before  Lo&D  Haed- 
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wheflier  the  lease  wag  a  lease  in  pomoflrion.    The  court  esMtdisbedtiie 

principle  that  the  words  **  ttom  the  day  of  the  date,**  when  used  in  an 

WICKS  in  Mich.  1786.  It  mm  an  Mthm  longing  to  the  DiiebMi  of  Ftetkad,  ad- 
brought  upon  an  ntorioos  oontivoti  and  the  Joinhig  Ladj  Poitland'%  —  all  three  hdd 
qneation  turned  upon  a  point  of  pleading,  under  the  crown.  Between  the  three 
The  rule  hdd  down  by  Lobd  Hakdwiokb  bonaea  and  the  river  Thamea  there  waa  a 
in  that  eaae  ahowa  that  be  went  upon  the  temoe^  which  had  been  part  of  the  qoeHi'a 
aante  principle,  and  reaaoned  juat  aa  I  do  garden.  Neither  d  thein  thoqg^t  of  ap> 
now,  that  'the  oonatmotion  muat  alwaya  plying  for  the  tenaoe^  and  it  woold  hav« 
depend  npon  the  anlgeet^matter.*  been  thon|^t  inYidiooa  to  have  done  m, 

"  Here  Mb.  Jubtiob  Abtom  atated  thia  It  waa  to  be  in  «""*■*>«»     Upon  the  cir» 

eaae  from  bia  own  note  aa  foUowa:  Thoinp-  eumatance  of  thia  terraeeb  Loid  PembrolBB 

Bon  V.  Vanbeek  waa  never  detennined,  but  laid  out  a  conajdemble  anm  of  Boney  npon 

aa  it  atood  the  eaae  was  this,  —  it  waa  an  bia  hooae.    At  the  ezpinition,  however,  ef 

action  on  the  atatute  of  nrary.    The  deo-  her  leaae,  the  Connteaaof  Portiaiid  appUcd 

laration  eaid,  'giving  day  of  payment  from  to  renew.    A  new  leaae  of  fifty  yean  waa 

the  SOth.'    Upon  the  evidence  it  appeared  granted,  in  whieh,  withost  notice  to  Lonl 

that  the  bond  waa  given  on  the  S7th.  The  Pembroke,  ahe  got  the  tenaee  Inaerted  and 

queaUon  waa,  whether,  aa  the  dedamtion  added.    When  Lewd  Pembroke  heard  of  it 

atated  'giving  day  of  payment  from  the  he  waa  much  oflended,  bnt  atill  Boora  ao  at 

SStb,' thia  was  a  variance.    That  depended  the  nae  that  waa  made  of  it;  for  the  Oom- 

upon  whether  the  word  'from'  should  be  tflaBplantBdtreea,whidi,  If  tiiey had  grown 

construed  inclusive  of  the  20thy  or  exdu-  up^  would  have  interoepfeed  Lord  PoDi- 

aive.    What  Lord  Habdwicks  said  waa  broke*a  view,  —  however,  aome  fatality  at- 

thia :  '  the  computation  ia  to  be  made  tended  them,  for  they  all  died  alUr  a 

fifomthetimeof  the  act  done; 'and  though  certain  time.    Lord  Pembroke  wanted  to 

there  are  a  variety  of  constructions  of  tibe  avoid  this  lease,  —  not  to  take  away  liac^y 

word  '  from,'  yet  it  depends  entirely  upon  Portland's  house,  bnt  to  get  back  the  t»> 

the  nature  of  the  thing ;  and  that  it  should  race,  and  leave  it  in  the  state  it  waa  befouL 

ao  depend  is  the  right  rule.    The  consid-  Application  was  accordingly  made  to  the 

eration  for  the  interest  paid  is  giving  day  officers  of  the  crown  about  it ;  and  at  last 

of  payment.    I  think  it  includes  the  day ;  the  Attorney-General  was  directed  to  file  an 

and  my  reason  is,   that  it  would  be  a  information  for  the  terrace ;  and  an  infcHV 

strange  constmction  to  say  that  the  day  niation  was  accordingly  filed  in  the  £z- 

of  payment  shall  be  antecedent  to  the  time  chequer.  A  variety  of  objections  were  made 

of  advancing  the  money ;  aotUres  magU  to  difierent  flaws,  supposed  in  the  leaae; 

valeat  quam  perctU,  it  is  inclusive.     But  but  the  princii)al  objection  was  founded 

the  case  was  never  decided.  npon  the  Civil  List  Act,  1  Ann.  st.  1,  c  7, 

"Thus  stood  all  the  authorities  down  which  directs  that  all  leases  to  be  granted 

to  the  year  1743,  a  period  of  two  hundred  of  any  of  the  crown  lands  shall  be  void, 

years,  —  not  much  to  the  honor  of  the  '  unless  made  to  commence  from  the  date 

learned  in  Westminster  Hall,  to  embarrass  or  making.'    This  lease  was  made  to  com- 

a  point  which  a  plain  man  of  common  mence  from  the  '  day  of  the  date  or  mak- 

sense  and  understanding  would  have  no  ing.*     Upon  this  it  was  aigued  for  the 

difficulty  in  construing.  crown  '  that  the  date  and  the  day  of  the 

"Tliere  then  happened  a  case  of  great  making  were  inclusive,  and  that  the  act  of 

litigation  in  the  Exchequer,  which  arose  Parliament  had  expressly  declared  the  leaae 

thus  :  Lord  Pembroke  had  got  a  lease  from  should  be  in  those  terms ;  but  that  from 

the  crown  of  a  spot  of  ground  in  Privy  the  day  of  the  date  was  exclusive,  and 

Oanlen,  and  had  built  a  house  upon  it  at  therefore  the  lease  was  void  for  the  van- 

a  great  expense.   The  Countess  of  Portland  ance.'    On  the  part  of  the  Countess  it  waa 

had  also  a  lease  upon  an  adjoining  spot,  contended  that  'from  the  date*  and  'from 

and  had  built  her  house  next  to  Lord  the  day  of  the  date '  were  both  the  aame. 

Pembroke'a.    There  waa  another  house  be-  Upon  the  aigument  all  the  caaea  were  cited 
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ment,  were  to  receive  an  iDclusive  or  exdusive  sense,  according 
intention  with  which  they  were  used,  to  be  derived  from  the  eon- 
Jid  subject-matter,  and  so  as  to  effectuate,  and  not  destroy,  the 
of  the  parties,  and  that  there  was  no  absolute  or  invariable  sense 
attached  to  them.  This  view  was  adopted  in  a  Pennsylvania  case,^ 
Ich  TiLGUMAN,  C.  J.,  stated  his  conclusion  to  be,  after  a  carefhl 
nation  of  the  authorities,  that  the  day  on  which  the  act  is  done 
laded  or  included,  as  the  nature  of  the  case  indicated  to  the  court 
liberal  or  vigorous  construction  should  be  adopted.^ 

re  been  now  cited,  except  the  two  half  the  other, — eighty  were  granted  'from 

mentioned.  the  date  or  making,'  and  above  seventy 

a  Thomas  Parkbr  and  Mr.  Baron  '  from  the  day  of  the  date  or  making.'   All 

:.DB  were  of  opinion  with  the  objec-  these  leases  had  passed  the  great  seal,  and 

mt  it  was  a  void  lease,  because  it  likewise  the  seal  of  tlie  Exchequer.     The 

iced  in  futuro.     The  two   other  argument  drawn  from  this  circumstance 

were  of  a  different  opinion  upon  was,  that  usage  should  get  the  better,  and 

Lnt  ;  but  upon  another  point  they  prevail  over  the  act  of  Parliament,  which 

opinion  the  lease  was  void.    Sir  was  in  fact  an  admission  at  the  same  time 

BPARKERandMR-BAKONKBTNOLDB  by  implication  that  'from  the  day  of  the 

xyntrary ;  so  that,  for  different  rea-  date '  was  contrary  to  the  act.     It  struck 

ley  were  all  of  opinion  the  lease  was  me  in  a  different  light,  which  is,  that  the 

Upon  a  case  which  happened  in  this  question  turned  upon  the  construction  of 

ince,  Bayutnn  v.  Watton,  this  case  the  English  words,  and  what  sense  they 

A  Lord  Pembroke  and  the  Countess  bore.     If  I  was  right,  nothing  can  be  so 

land  was  mentioned.  Upon  memory,  strong  as  that  all  the  officers  of  the  crown 

judgment  appeared  to  me  in  so  un-  who  had  been  concerned  in  making  these 

^e  a  light,  I  took  it  for  granted  that  leases  looked  upon  the  words  as  synony- 

rt  had  been,  as  it  were,  compelled  by  mous,  and  suffered  them  to  pass  and  repass 

ight  and  force  of  authorities.     But  unnoticed.     It  is  demonstration  that,  by 

RriU  tell  you  why  I  change  my  opin-  using  both  indifferently,  they  understood 

XtT  having  determined  the  case  of  them  to  be  both  the  same  thing. 

Watton,  as  I  then  did,  out  of  a  "To  concJnde,  tlie  ground  of  opinion 

veneration  for  Sir  Tuoma8  Parkkr,  and  judgment  which  1  now  deliver  is  that 

icaaae  I  did  not  care  to  set  up  an  '  from  *  may,  in  vulgar  use,  and  even  in 

1  of  my  own  mind  against  a  solemn  the  strict   propriety  of   language,   mean 

ent.  SirThomas  Parker,  intending  either  inclusive  or  exclusive ;  that  the  par- 

»r  the  world  with  the  publication  of  ties  necessarily  undeititood  and  used  it  in 

aaee  that  were  adjudged  in  his  time,  that  sense,  which  made  their  deed  effec- 

l  me  the  honor  to  desire  I  would  tual ;  that  courts  of  justice  are  to  construe 

them.    I  have  done  so ;  and  reading  the  words  of  parties  so  as  to   effectuate 

elaborate  re|»ort  of  the  Countess  of  their  deeds,  and  not  destroy  them,  more 

nd's  case,  brought  back  to  me  in  a  especially  where  the  words  themselves  ab- 

r  view  the  whole  doctrine  upon  the  stractedly  may  admit  of  either  meaning." 
t  subject.     There  I  saw  how   the  ^  Sims  v.  Hampton,  ante. 

itiea  stood,  how  the  reasoning  stood;  *  O'Connor  v.  Towns,  ante.    In  Pellew 

likewise  found  another  thing  men-  v.  Hundred  of  Winfoi-d,  9  B.  &  C.  139, 

in  that  case,  which  seems  to  me  not  Lord  Tekterdrn  said  that  it  was  impos* 

re  been  properly  argued  at  the  bar  sible  to  reconcile  all  the  cases,  or  to  deduce 

!  counsel  in  support  of  the  lease.    It  from  them  any  clear  rule  or  principle.     In 

:  the  parties  concerned  had  searched  an  action  on  the  statute  of  hue  and  cry, 

s  leases  from  the  time  of  the  Civil  Norris  v.  Hnndreil  of  Gautris,  Hobart,  139, 

ct  down  to  the  moment  of  that  upon  it  was  decided  by  a  majority  of  the  court 

the  question  was  then  in  agitation,  that  the  day  of  the  robbery  was  to  be 

ley  were  nearly  half  the  one  way  and  included  in  computing  the  period  within 
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Sbo.  55.  MMDlBf  off  tkm  Word  '^MMfeh.*-— 1»  EBj^OBd*  ia  Oo  ab- 
sence of  special  circamstaooes  which  may  lead  toa  ooHtmy  eondaaioa, 
a  month  ie  asually  held  to  mean  a  hiiiar  and  not  a  calendar  miooth.  Bol 
now  it  is  enacted  by  atatnte  ^  that  in  aU  atatales  the  woid  **  month  "  afaaB 
be  deemed  and  taken  to  mean  calendar  month,  uidess  words  be  added 
which  show  that  lanar  month  is  intended.  The  efllBCt  ot  this  Btaftale  is, 
therefore,  in  regard  to  the  constniction  of  acts  of  Parliament,  to  shift 
the  onus  of  proof  of  the  meaning  of  the  term.  Bat  except  so  Ikr  as  the 
act  extends,  the  term  ^^month"  still  in  temporal  matters  frimafiKi§ 
means  lunar  month,  though  it  is  otherwise  in  ecclesiastical  matters.'  In 
mortgage  transactions,  a  month  means  calendar  month.  In  conaideiing 
what  is  the  length  of  a  calendar  month,  it  is  soflOdent,  when  the  mootiia 
are  broken,  whatever  may  be  their  length,  to  go  from  one  day  in  one 
month  to  the  corresponding  day  in  the  other.*  Bnt,  whatever  may  be 
the  rule  at  the  common  law,  it  is  now  quite  well  established  in  the 
courts  of  this  country  that,  when  the  word  "  month"  is  emplo>'ed  in  a 
statute,  it  is  considered  as  a  calendar  month ;  *  and  each  la  also  tl» 
rule  when  it  is  referred  to  in  legal  proceedings,*  bills  of  excfaangOt  and 
promissory  notes,*  deeds,  contracts,  or  other  obligations.^ 

which  it  was  neeeiMry  to  bring  the  Mtlra.         *  Dar.  Pra&  (4d  ed.)  voL  H.  pt  % 

This  wu  to  dfidded  partly  <m  tha  groaiid  pu  868,  note  «. 

that  though  the  party  robbed  was  deoarr-         «  Brawer  v.  Hanii,  8  Gntt.  (Vs.)  185; 

ing  of  relief  and  pity,  yet  as  against  the  Hunt  v.  Holdeiiy  2  llaaa.  170 ;  Avny  lu 

iBDoeent   bimdred  the  law  was  highly.  Pizl^,  4  id.  460 ;  Strong  «,  Boohavd,  8 

penai    Under  the  statata  2  Geo.  II.  c.  88,  Conn.  857 ;  Mitchell  v.  WoodsoOr  87  Mink 

which  directs  that  no  adidtor  shall  com-  667 ;  Spnjgne  «,  Norway,  81  OaL  178 ; 

mence  an  action  for  the  reooveiy  of  his  Kimball  v.  Lamaon,  8  Vt  188 ;  WHliaah 

fees  niitil  the  expiration  of  one  month  after  son  v.  Farrow,  1  Bailey  <S.  C.)   ConaL 

he  shall  haye  delivered  his  bill,  it  has  been  606;   Com.   v.  Shortridge,  8  J.  J.  Mar. 

decided  that  the  month  is  to  be  reckoned  (Ky.)  688  ;    Com.   v.   Chambre,    4  DalL 

exclu«ively  of  the  days  on  which  the  bill  (Penn.)  148  ;  Glenn  v.  Hibb,  17  Md.  260 ; 

is  delivered  and  the  action  brought.   Blnnt  Bartol  v.  Calvert,   21  Ala.  42  ;  Groea  tr. 

V,  Henlop,  8  Ad.  &  EL  577.    In  Mitchell  Fowler,  21  CaL  892 ;  Moore  tr.  Hooston, 

V,  Foster,  4  P.  &  D.  150,  it  was  decided  that  8  S.  &  R.  69.     In  New  York  the  rule  waa 

the  expression  "  ten  days*  notice  at  least "  otherwise  as  to  its  nse  in  statutes,  Loriog 

in  a  statute  means  ten  clear  days,  exclu-  v.  Hulling,  15  Johns.  (N.  Y.)  119;  ParMns 

sively  both  of  the  day  on  which  proceed-  v.  Chamberlain,  4  Wend.  (N.  Y.)  512  ;  bat 

ings  are  taken  and  of  the  day  on  whioh  now,  by  statute,  it  is  provided  that  it  sliaU 

the  cause  aroee.  be  construed  to  niean  a  calendar  month, 

1  13  &  14  Vict  c  21.  and  not  a  lunar  month,  unless  otherwise 

*  Hipwell  o.  Knight,  1  Y.  ft  C.  401 ;  expressed.     In  Delaware,  State  v.  Jacobs, 

Parsons  v.  Chamberlain,  4  Wend.  (N.  Y.)  2  Harr.  (DeL)  548,  the  term,  as  used  in  the 

512;  Stephens  Bl.  (7th  ed.)  vol.  i.  283;  statute  limiting  indictments  against  horae- 

Walker  v,  Clements,  15  Q.  B.  1046 ;  Castle  racing,  cock-fighting,  &c.,  was  constmed  to 

V.  Burdett,  8  T.  R.  623  ;  Rex  v,  Peckham,  mean  lunar  months. 
Carth.  406;  Lacon  v.  Hooper,  6  T.  R.  224;         >  Kelly  v.  GiUnan,  29  N.  H.  885  ;  TiQ- 

Rex  V.  Adderly,  Doug.  462.     But  in  cases  son  v.  Bowley,  8  Me.  168  ;  People  v.  Ulrieh, 

of    lapse    and    fuare   impedit,    calendar  2  Abb.  (N.  Y.)  Pr.  28. 
months  are  held  to  be  intended,  Catesby*8         ^  Thomas  v.   Shoemaker,   6  W.  k  & 

Case,  6  Coke,  62;  and  such  also  is  the  (Penn.)  179;  Leffingwell  v.  White^  1  Johns, 

rule  there  as  to  bills  and  notes,  Chitty  on  Cas.  (N.  Y.)  99. 
Billa,  548.  7  Sheeu  «.  Selden,  8  WalL   (U.  &) 
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CHAPTER   VI. 

Adoption  of  Statute  bt  Couhts  of. 

Bml  Sa.  ABtfOM  of  Suttite  in    Cases     gsc.  61.    Effect  of  Acquie&ceoee. 

InvoMng  Qanuurrent  Jurisdiu-  62.    DutincCion  between  LachcB  ud 

St.   BokM  to  pnnly  Equitable  Mat-  63.    ^\'IlOD  Ei)uity  vill  snpplj  Bem- 

tM*.  vdy  ii|ion  a  Claim  bttrred  by 

Ml  Stale  Demindi.  the  Sutute. 

SlO' &&•  AddpUoaaCBtatiitoliiCueBlnvolTiseCoiiciiireiit  Jurisdic- 
tion.—  Coart6  of  eqn%,  altbon^  not  in  till  eases  bound  by  tbe  statute 
ot  UadtatioM,  DiileM  ezpreBalj  broiiglit  within  its  provisions.  Imve  nev- 
crtheless  acted  te  tUa  respect,  in  nnalogy  to  courte  or  law,  nnd  given 
eflbtdto  the  etatate^insU  cues  of  concurrent  jurisdiction;'  anditoiKy 

truflts  created  bj  deed  or  will,  anil  perhaps 
trusts  existing  by  sppoiutmeDt  of  Inw,  an 
not  within  rmch  of  tlia  statute.  Conitrac- 
tive  truati,  reaulting  from  agencies,  part- 
uei'sltips,  and  the  Ufae,  are  subject  to  Uia 
stntute.  Fraud  in  tlie  ilefrndniit  does  not 
preTsnt  the  statute  of  limitationi  from 
barring  a  suit  in  equity,  nnlesa  it  be  ao- 
tual  fraud,  which  wu  coocesled,  and  which 
the  party  had  no  means  of  diacoverlng,  till 
vitbin  six  yeara  before  the  filing  of  tbe 
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tq,  «SS  i  Thorp  «.  Hioin  1>  Tt  lOS ; 
UuMMttt.  H«Uo««T,  M  To.  m;  Lnria 
r  Manhall,  1  UeiMB  (O.fL),  IS;  ■.  c. 
6  Pet  (U.  B.)  470 ;  Johnaon  «.  Johnaoii, 
fi  Ala.  M ;  Callud  «.  Tuttle,  i  Tt.  4B1  ; 
Uanchester  «.  Matthevson,  SRI.  237. 
The  statute  of  limitations,  in  Uatsocbu- 
Ktts,  operates,  in  equity  as  well  as  at  law, 
of  its  own  force,  and  not  by  the  courtesy 
ot  discretion  of  the  courts.      But  direct 


■  Broen  t>.  Hone,  2  Barb.  (N.  Y.)  SS6i 
Phares  v.  Wtdtera,  6  Iowa,  lOfl;  Young  tp. 
.  Hackall,  3  Md.  Ch.  398;  Teoukle  v.  Gib- 
son, a  Md.  70;  Hertle  v.  achwartz,  3  id. 
366;  Knight  v.  Browner,  U  id.  1;  Wilson 
V.  Anthony,  19  Ark.  16;  Hill  n.  Boyland, 
10  Miss.  613;  Ooffv.  Bobbins,  83  id.  163; 
Perkins  ».  Cartnell,  4  Horr.  (Del.)  270; 
Qunn  V.  Brantley,  21  Ala.  633;  Crocker  e. 
Clements,  23  id.  296;  Keaton  t>.  McGwier, 
24  Ga.  217;  Manning  v.  Warren,  17  IH. 
267.  Id  Ticman  v.  Bescariere,  10  0.  &  J. 
(Md.)217,  tbe  court  held  that,  when  relief 
Bought  in  equity  is  not  more  comprehen- 
sive tlion  that  which  might  have  been  ob- 
tained at  law  for  money  had  and  received, 
tba  statutory  bar  ia  applied  the  same  as  it 
would  have  been  at  law.     Id  a  Kentucky 


case,  Breckenridge  v.  CbDrchill,  3  J.  J. 
Har.  (Ky,)  11,  A.  being  indebted  to  B.,  a 
laige  part  of  the  debt  being  for  uauty,  A. 
and  C.  as  surety  gave  their  not«  to  D.,  a 
creditor  oF  B.,  receiving  from  B.  ■  previous 
note  made  by  A.  A.  having  failed,  C.  was 
compelled  to  pay  the  note.  A.  assigned  to 
C.  all  his  right  to  recover  usurious  interest 
from  B.  In  a  proceeding  in  equity  to  t«- 
cover  the  usurioas  interest  brought  by  C, 
it  was  held  that  as  A.  bad  lost  bis  right  t« 
iue  B.  for  the  usury  by  Isiise  of  time,  C, 
stood  in  no  better  position  in  relation  to 
the  same,  and  that  a  court  of  equity,  in 
matteni  where  its  jurisdiction  was  coocur- 
rent  with  conrts  of  law,  was  equally  boond 
by  the  atatute. 
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hat  in  such  cases  a  conrt  of  equity  will  no  more  disregard  the 

onstrnctive  tmst  is  subject  to  Leggett  v.  Coffield,  5  Jones  (N.  C.)  £q. 

)  of  limitations.     So  held,  in  882;    Pkalen    v.    Cook,    19    Conn.   421. 

»rtner  'who,  after  the  dissolu-  Though   the  statute  does  not  apply  in 

Srni,  had  funds  remaining  in  his  terms  to  proceedings  in  equity,  yet  such 

accounts  unsettled.    Fornam  v.  proceedings  are  affected  by  analogy  to  the 

Ick.  (Mass.)  212.    The  statute  statute,  so  that  in  general  if  the  party  be 

its  against  executors  to  four  guilty  of  such  laches,   in    pursuing  hia 

the  accpptance  of  their  trust  equitable  title,  as  would  bar  him  at  law, 

I  bill  in  equity,  in  cases  where  he  shall  be  barred  in  equity ;  but  equity 

t  at  law.     Burditt  «.  Grew,  8  will  remore  the  legal  bar  proceeding  from 

.)  108.    It  is  a  well-established  lapse  of  time,  as  it  would  any  other  legal 

ity  that  the  statute  will  bar  an  advantage,  if  sought  to  be  used  oonsden- 

ight,   where  at  law  it  would  tiously.     Bond  v,  Hopkins,  1  Sch.  &  Let 

ed  against  a  grant     Miller «.  418.       See  Bamesley  v.  Powell,  1  Ves. 

$  Pet  (U.  S.)  61.     Where,  in  286  ;  M'Kenzie  v.  Powis,  4  Bro.  C.  C.  828  ; 

debt,  a  party  paid  $8,000  in  Pincke  v.  Thomycroft,  1  id.  289,  4  Bro. 

;ave  his  note  for  the  residue,  P.  C.  92 ;  Foxcratt  v.  Lyster,  2  Vem.  456  ; 

of  both  of  which  exceeded,  by  CoUes,  108  ;  Pulteney  v,  Warren,  6  Ves. 

$  amount  of  the  debt  $1,000,  it  78.     But  see  Duval  v.  Terry,  Show.  16. 

lat  a  cause  of  action  accrued  Where  lands  are  devised  in  trust  for  pay* 

'  to  the  party  making  the  pay-  ment  of  debts,  the  statute  of  limitatbns 

cover  back  the  $1,000;   and  does  not  run  after  the  death  of  testator, 

!   he   made   no   effort    to   do  against  debts  not  barred  thereby  at  hia 

^er  judgment   was  recovered  death.     Fei^s  v.  Gore,  1  Sch.  k  Lef.  107  ; 

on  the  note,  when  he  filed  a  Burke  v.  Jones,  2  Yes.  &  B.  275.     A  plea 

ef  to  that  extent  against  the  of  the  statute  by  an  executor  was  allowed 

D  action  at  law  to  recover  back  where  the  testator  died  in  1786,  but  pro- 

ment  being  then  barred  by  the  bate  was  not  taken  in  1802,  the  allegation 

bill  was  also  barred  thereby,  of  the  bill,  upon  a  fair  construction,  being, 

lited  States  v.  Daniel,  12  Pet  that  the  defendant  had  possessed  the  per- 

Althoiigh  strictly  these  stat-  sonal  estate,  and  therefore  might  have  been 

extend  to  suits  in  equity,  yet  sued  as  executor  tU  son  tort  previously  to 

icknowledge  their  obligation  ;  1792.     Webster  v.  Webster,  10  Ves.  98. 

be  statute  takes  away  the  right  Non-payment  of  rent  reserved  on  a  lease, 

'  would  bar  an  ejectment  in  though  for  more  than  twenty  yeai's,  will 

s,  it  will,  by  analogy,  bar  relief  not  bar  the  lessor  from  recovering  posses- 

Ithough  time  within  which  a  sion  at  the  expiration  of  the  term.     Saun- 

t  or  other  real  action  might  be  ders  v.  Lord  Annesley,  2  Sch.  &  Lef.  106. 

Imendorf  v.  Taylor,  10  Wheat.  There  is  no  statute  of  limitations  to  bar  a 

I ;  People  r.  Everest,   4   Hill  legal  rent-charge;  therefore  in  equity  such 

Reeves  v.  Dougherty,  7  Yerg.  a  bar  will  not  be  permitted  to  prevail,  but 

;  Hayden  v.  Bucklin,  9  Paige  the  demand  may  be  excluded  by  presump- 

512  ;  Long  v.  White,  5  J.  J.  tion  from  length  of  time,  and  acquiescence. 

231  ;   Ridley  v.  Hetman,  10  Stackhouse   v.    Bamston,    10    Ves.    467. 

Saunders  v.  Catlin,  1  D.  &  B.  Collins  v,  Goodall,  2  Vem.  235  ;  Eldridge 

95 ;  Cleaveland   Ins.  Co.  v.  v.  Knott,  Cowp.  214  ;  Aston  v.  Aston,  1 

I.  (U.  S.  C.  C.)  180  ;  Hovenden  Ves.  264  ;  Cholmondeley  v.  Clinton,  2  Jac 

2  Si^h.  &  Lef.  829  ;  Humbert  &  W.  141  ;  Troup  v.  Smith,   20  Johns, 

iurch,  24  Wend.  (N.Y.)587;  (N.  Y.)  47;    Thomas  v.  White,  3  Utt 

wcher,  1    Bailey  (S.  C),  Eq.  (Ky.)  177 ;  Taylor  v,  McMurray,  5  Jones 

ton  V.  Hamilton,  18  Penn.  St.  (N.  C.)  Eq.  857  ;  Armstrong  v.  Campbell, 

p.  Wood,  8  Ala.  756;  Cum-  3  Yerg.  (Tenn.)  201  ;   Dean  v.  Dean,  9 

ly,  1  Rich.  (S.  C. )  Eq.  114  ;  N.  J.  425  ;  McCrea  v.  Pumiort,  16  Wend. 
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atttnte  tium  •  oowt  of  Uir^    Indeed,  jAmD  RnMMnAMi  in  an  EpgjMi 

(N.  Y.)  460 ;  Bhyn  «.  Yinoent,  1  MeOcnd  (U.  &)  146.    A  ooort  of  aqvitj  iriU  gbp 

(&  C.)  £q.  SIO;  Muny  «•  Cofter,  5  Johns.  Cull  dfeet  to  the  «tatiite  of  KmitatJoniy  m 

(ST.  Y.)  Ch.  6S2;  Kane  County  «.  Her-  well  m  throw  oat  lUledeiiMaidB  and  eiaiWe; 

rington,  50  111.  29% ;  Atwetar  «.  Fowkr»  hot  when  it  perodvee  that  the  pvty  ooqi- 

1  Edw.  (N.  Y.)  Ch.  417;  Kanev.  Blood-  idaining  has  e^oitaUe  ri|^  and  that tha 

good,  7  J(dui8.(N.Y.)  Ch.90;  Landngv.  lemedy  at  law  ini|^  ha?«  proved  to  he  iop 

Starr,  2  id.  150;  Badgers.  Badger,  2  Cliff,  aoffident;  thai  the  answer  admHa  that  thcj 

(U.  8.  C.  C.)  187 ;  Conover  «.  Conorer,  1  have  nerer  been  nlinqaishcdt  or  eonpen- 

N.J.  £(1.408.    Eflfoot  will  he  given  to  the  sation  made  fw  them,  and  th«t  fliej  stOl 

statute  of  lindtatioos  in  equity  ss  well  as  exist ;  and  alkgss  that  no  lesistsnce  hsa 

at  law  in  proper  esses,   itswii «.  IfsiahsU,  been  made  to  the  enjoyment  of  then  up  to 

1  McLean  (U.  8.x  16  ;  Bank  of  United  the  time  of  filii«  the  answer,^ it  wilt  B«t 

States  V.  Daniel,  12  Pet  (U.  8.)  82 ;  Lewis  xefhse  to  give  nlief;  being  a  oaae  propsr 

V.  ICanhall,  6  id.  460 ;  Sharp  «.  I^aip,  15  for  it,  althooi^  the  daim  haa  been  ov(t* 

Yt.  105;  Collaidv.  Tattle,  4  id.  491;  Hum-  standing  for  a  loqg  time.     Chapman  sl 

hert «.  Trinity  Chorsh,  24  Wend.  (K.Y.)  Butler,  22  Me.  19L    It  will  not  prosmie 

587;  McCrea  e.  Purmort,  16  id.  460;  Jau-  the  extinguishment  of  an  eqnity  of  ro> 

aingo.  Starr,  2 Johns.  (N.Y.)Ch.  150;  Mnr-  demption  fimn  hpae  of  time,  where  the 

ray  v.  Coster,  20  Johns.  (N.  Y.)  576;  8.  o.  penon  entitled  ii  under  any  of  the  dia- 

5  Johns.(N.Y.)Ch.522;  Atwaterv.  Fowler,  abUities  specified  in  the  statnte  of  Umitib- 

1  Edw.  (If.  Y.)Ch.  417;  Kane  V.  Blood-  tions,  Wella «.  Morse,  11  Yt  0.  Fordoes 
good,  7  J<dms.(N;  Y.)Ch.90;  Wanmaker  the  statnte  eonstitnta  direetfy  a  de&Doe  to 
.«.  Tan  Buskirk,  1 N.  J.  £q.  685;  Gonover  a  bill  in  chsnoeiy ;  but  the  eourt  wiO*  in 
V.  Conover,  id.  408;  Watkins  «.  Harwood,  analogy  to  the  statute,  {msume  a  asttlo- 

2  Oill  &  J.  807;  Lingui  v.  Henderson,  1  ment  and  payment  fimn  the  lapoe  of  tha 
fihmd  (Ya.X  286;  Harrison  «.  Harrison,  same  time^  if  the  pcesnmption  be  not  la* 
1  OsU  (Ya.X  410;  Byan  v.  Parker,  1  Ired.  butted  by  evidence  which  ssHsfsfiorijy 
Ch.  89;  Mardro  «.  Lei^^  1  Dev.  (N.  C.)  accounts  for  the  delay,  and  tha  case  do 
£q.  860;  Yan  Rhyn  «.  Yiqpent,  1  HcCord  not  come  within  the  exoeptiona  of  tha 
(S.C.)Ch.  810;  Gumming «.  Berry,  1  Rich,  statute.  Spear  v.  Newell,  18  Yt  288  { 
(8.  C.)  £q.  114;  Moore  v.  Porcher,  1  Bailey  Mardre  «.  Leigh,  1  Dev.  (N.  C.)  Eq.  866; 
Ch.  195;  Johnson  v.  Johnson,  5  Ala.  90;  Ryan  v,  Parker,  1  Ired.  (N.  C.)  £q.  89; 
Wood  V,  Wood,  8  id.  756;  Armstrong  v,  Harrison  v.  Harrison,  1  Call  (Vs.),  419; 
Campbell,  8  Yei^.  (Tenn.)  201 ;  Shelby  v.  Watkins  v.  Harwood,  2  6.  &  J.  (Md.)  107; 
Shelby,  Cooke  (Tenn.),  179 ;  McDowell  Lingan  v.  Henderaon,  1  Bland  (Md.)  Ch. 
V,  Heath,  3  A.  K.  Mar.  222 ;  Thomas  v.  286;  Mitchell  v,  Woodson,  87  Miss.  567; 
White,  3  Litt  (Ky.)  177;  Perry  v,  Craig,  Mandevill  v.  Lane,  28  id.  812;  Borden  v. 
8  Mo.  316.  And  an  allegation  in  the  bill  Perry,  20  Ark.  298 ;  Harris  v.  Mills,  28 
that  the  plaintiff  has  been  prevented  by  111.  44;  McDowell  v.  Heath,  8  A.  K.  Mar. 
fraud  from  asserting  his  claim  Ib  unavail-  (Ky.)222;  Shelby  v.  Shelby,  Cooke  (Tenn.), 
ing.  McCren  v.  Purmort,  16  Wend.  (N.Y.)  179;  Murphy  r.  Blair,  12  Ind.  184;  Bailey 
460.  In  cases  of  concurrent  jurisdictioD,  v.  Carter,  7  Ired.  (N.  C. )  £q.  282;  Thomas 
courts  of  equity  are  bound  by  the  statute  v.  Harvie,  10  Wheat.  (U.  8.)  146;  Jndah 
equally  with  courts  of  law.  And  there  are  v,  Brandon,  5  Blackf.  (Ind.)  506;  Demsrest 
other  cases,  not  of  concurrent  jurisdiction,  v,  Wynkoop,  8  Johns.  (N.  Y.)  Ch.  129 ; 
where  the  statnte  is  applied  by  way  of  Perkins  v.  Cartwell,  4  Harr.  (Del.)  270 ; 
analogy  to  the  law.  Pratt  v.  Northam,  5  Lansing  v.  Star,  2  Johns.  (N.  Y.)  Ch, 
Mas.  (U.  S.  C.  C.)  96.     In  prescribing  the  160. 

time  within  which  a  bill  of  review  may  be  ^  Bailey  v.  Carter,  7  Ired.  (N.  C.)  Eq. 

brought,  a  court  of  equity  will  adopt  the  282.     A  court  of  equity  will  give  effect  to 

analogy  of  the  statute  limiting  the  time  the  statute  in  all  cases  where  the  plaintiff 

within  which  an  appeal  may  be  taken  to  could  have  brought  an  action  at  law  for 

a  decree.    Thomas  v.  Harvie,  10  Wheat,  the  same  matter.    Croddell  v,  Kimmel,  99 
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before  the  adoption  of  the  statute  of  Wm«  IV.,  which  expressly  ez- 
the  statute  to  oourts  of  equity,  went  so  far  as  to  hold  that  courts  of 


!01 ;  Hann  v.  Fairchild,  2  Keyes  lingshead's  Case,  1  P.  Wms.  742;  Hovenden 

,  106;  Roosevelt  v,  Mark,  6  Johns,  v.  Lord  Aunesley,  2  Sch.  U  Lef.  607.    In 

Ch.  266  ;  Clark  v.  Ford,  8  Keyes  Sugar  Kiver  Bank  v.  Foirbank,  49  N.  H. 

,  870;  Stafford  v.  Bryan,  8  Wend.  139,  Bellows,  C.  J.,  in  cowmenting  upon 

532  ;  McCrea  v.  Purmort,  16  id.  the  extent  to  which  a  court  of  equity  will 

loor  V.  Wells,  3  Barb.  (N.  Y.)  Ch.  go  in  enforcing  statutes  of  limitations,  says: 

«lmendorf  v.   Taylor,   10  Wheat.  ''As  a  general  rule,  courts  of  equity  are 

152;  Sherwood  v.  Sutton,  5  Mas.  bound  by  a  statute  of  limitations  equally 

148 ;  Pratt  v.  Northam,  5  id.  95  ;  with  courts  of  law,  and  they  cannot  diare- 

Wickliffe,  2  Pet.  (U.  S.)  201.    A  gard  the  plain  requirements  of  such  stat- 

the   statute    of   limitations  was  ute;  for  that  would  be  to  repeal  it.     Even 

d  upon  letters  produced,  assign-  when  the  statute,  in  terms,  applies  only 

ions  for  declining  to  pay,  and  rec-  to  actions  at  law,  which  are  enumerated, 

ling  plaintiff  to  bring  an  action,  courts  of  equity  act  in  analogy  to  it,  and 

inting  to  a  suflScient  ackuowledg*  refuse  to  grant   relief   in    cases    coming 

the  debt  to  take  it  out  of  the  stat-  within  its  provisions.     In  the  case  of  ex- 

m  the  authorities,  though  against  ecutors  and  administrators  the  limitations 

e.      BailUe  v.   Sibbald,    15  Yes.  imposed  by  statutes  are  more  stringently 

aillie  v.   Lord  Inchiquin,  1  Esp.  enforced  Uian  those  of  the  general  stat- 

lyment  of  a  dividend  under  a  com-  utes  of  limitations,  both  at  law  and  in 

of  bankruptcy  against  one  partner  equity  ;  and  it  has  been  held  that  the 

new  assumpsit  by  the  other,  de-  omission  to  embody  in  the  former  statute 

him  of  the  benefit  of  the  statute  of  the  exceptions  contained  in  the  latter  indi- 

3na.     Ex  parte  Dewdney,  15  Yes.  cate  the  purpose  to  make  the  bar  of  suits 

leforc  the  statute  of  4  Anne,  c.  16,  against  executors  and  administrators  abso- 

ere  were  no  exceptions  in  the  stat-  lute.*'     See  also  Atwood  v,  Rhode  Island 

limitations  in  this  country;  and  Agricultural  Bank,  2  R.  1. 191;  Walker  v. 

Dce  that   time  it  has   been   held  Cheever,  89  N.  H.  420;  Judge  of  Probate 

!  saving  in  that  statute  is  not  to  be  v.  Brooks,  5  id.  82;  Cutter  v.  Emery,  87 

1  according  to  equity;  for  though  id.  667  ;  Ticknor  v.  Harris,  14  id.  272; 

•ts  of  justice  may  be  shut  up  {tern-  Burdock  v.  Garrick,   L.  R.   5  Cli.  App. 

error),  so  as  that  no  original  couM  234 ;  McCartee  v.  Camel,  1  Barb.  (N.  Y.) 

yet  the  statute  continues  to  run  Ch.  455;  Flood  v.  Patteson,  29  Beav.  293; 

a  demand.     Beckford  v.  Wade,  17  Sibbering  v.  Balcarras,  3  De  G.  &  Sm.  736; 

;  Aubry  v.  Fortescue,  10   Mod.  Downes  v.  Bullock,  9  H.  L.  Cas.  1;  Wright 

ill  V.  Wyooum.  2  Salk.  420.     The  v.  Yanderplank,    2  K.  &  J.  1  ;    Mills  v. 

}f  limitations  is  founded  upon  the  Drewitt,  20  Beav.  632;  Portlock  v.  Gard- 

t  principles,  and  courts  of  equity  ner,  1  Hare,  594.     A  claim  by  a  creditor, 

id  to  adopt  it  where  the  legal  and  against  a  legatee,  to  have  the  legacy  re- 

e  title  so  far  correspond,  as  that  funded  for  payment  of  the  debt,  will  be 

f  difference  is,  that  the  one  must  barred,  in  analogy  to  the  statute  of  limita* 

■ced  in  this  court,  the  other  in  a  tions,  by  a  lapse  of  four  years  from  the 

law.     Manners,  C,  in  Medlicott  time  when  the  insolvency  of  the  executor 

Del,  1  B.  &  B.  166.     The  statute  was  ascertained  by  a  return  of  nul/a  bona 

;  bar  a  bill  of  revivor,  after  a  de-  to  an  execution  against  him.     Miller  v. 

iccount,  but  it  rests  in  the  discre-  Mitchell,  1  Bailey  (S.  C.)  Ch.  437.     The 

the  conrt  to  give  or  refuse  relief,  statute  of  Tennessee  does  not  run  to  bar 

at  V.  Hamilton,  1  B.  &  B.  631 ;  Hoi-  the  recovery  of  a  legacy  from  the  executor. 


1  Hovenden  v.  Annesley,  2  Sch.  k  Lefl  620. 
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equity  did  not  adopt  the  ttatate  merely  I7  analogy  of,  but  in  obedimoa 
to,  the  Btatate ;  and  so  generally  did  the  Ei^^h  ooarta  of  eqaitjr  Iblkiir 
the  statute,  that  the  enactment  of  the  statute  referred  to  was  regaided 
as  little  more  than  giving  a  statutoiy  sanction  to  a  weU-estaUlsbed  nda 
of  those  oourtB.^ 

The  statute  is  regarded  as  a  defence,  as  well  in  eqntty  as  In  hm^ 
irtiere  it  confers  absolute  rights  upon  the  party  seeking  its  ben«flla. 
Thus,  it  would  be  preposterous  to  suppose  that,  where  the  title  to  lands 
has  become  absolute  in  a  person  by  an  adverse  possession  ci  them  Ibr 
the  statutory  period,  a  court  of  equity  is  not  bound  to  give  eflfeek  to 
sudi  title,  as  well  as  a  court  of  law ;  and  it  may  be  saUdy  said  tiiafc, 
regardless  of  the  question  whetiier  the  statute  is  applied  in 


io  equity,  there  being  no  ttatate  of  tiiat  as  ajiplied  to  titles  to  land,  ii^  Ibai  tiia 

Btate  giving  a  legal  remedy.  McDonald  v,  party  sboiild  hate  twenty  7M>%  dnf^g 

McDonald,  8  Yei^;.  CTenn.)  146.    Where^  which  it  dioold  be  open  to  him  to  wma% 

by  itatate,  the  action  of  assumpeit  is  lim-  his  titles  and  fitQhig  to  do  so  a  eoait  of 

itod  to  three  years,  and  that  of  debt  to  six,  equity  can  aAnd  no  relief  to  Um ;  and  In 

a  eanse  of  action  on  which  assumpsit  or  such  cases  the  court  acts  sot  fay 

debt  may  be  brought  will  not  be  barred  in  but  in  obedience  to  those  statutes^ 

the  form  of  debt  under  six  yean ;  and  eriug  themselTes  bound  thereby  in  all 

where  a  bill  in  equity  is  founded  on  the  ofl^al  titles  and  legsl  demands;  and 

same  cause  of  action,  the  limitation  will  erer  the  legislataie  has  limited  a  period 

be  to  six  years.     Buidoine  «.  JShdton,  10  for  law  proceedings^  ooarta  of  equity  will 

Yeig.  CTenn.)  41.  Where  a  party  attempts  deem  themselres  equally  vestrietsd  in  amt 

to  enforce  in  equity  a  chdm,  on  which  ogous  cases.    TTnrfinilin  ir  Tmrrt  ftnnnslsj, 

debt  or  assumpsit  would  lie,  if  he  had  8  Sch.  k  Lef.  680;  Smith  v.  day,  Ambi 

sued  at  law,  the  limitation  of  the  former  045.    So,  with  respect  to  the  openlioii  of 

action  being  three  years,  and  that  of  the  the  statute  of  limitations  upon  eases  of 

latter  six  years,  it  will  be  considered,  in  trusts  in  equity,  the  distinction  is^  if  the 

respect  to  the  statute  of  limitations,  as  an  trust  be  constituted  by  act  of  the  parties, 

action  of  debt.   Bedford  v,  Brady,  10  Yerg.  the  possession  of  the  trustee  is  the  poaees- 

(Tenn. )  350.     Twenty  years'  adverse  pos-  sion  of  the  cestui  que  trust,  and  no  length 

session  succeeding  an  actual  or  virtual  dis-  of  such  possession  will  bar;  but  if  a  party 

seisin  bars  a  suit  in  equity  as  well  as  at  is  to  be  constituted  a  trustee  by  the  decree 

law,  and  three  years  added  to  such  adverse  of  a  court  of  equity,  founded  on  fraud,  or 

possession,  after  Infants,  who  hold  a  claim  the  like,  his  possession  is  adverse,  and  the 

to  land  in  controversy,  have  arrived  at  full  statute  of  limitations  will  run  from  the 

age,  bars  their  claim.     Gates  v.  Jacob,  1  time  that  the  circumstances  of  the  fraud 

B.  Mon.  (Ky.)  306;  Dexter  v.  Arnold,  3  were  discovered.   HoUingshead's  Case,  I  P. 

Sum.  (U.  S.)  152;  Miller  v.  McTntyre,  Wms.  742;   Lockey  v,  Lockey,  Prec  C?h. 

6  Pet.  (U.  S.)  61 ;  Coulson  v.  Walton,  9  518 ;   Booth  v.  Lord  Warrington,  1  Bro. 

id.  62;  Lewis  i;.  Marshall,  5  id.  470;  Bow-  P.  C.  455;  Weston  v.  Cartwright,  Sel.  Ch. 

man  v.  Wathen,   1   How.  (U.  S.)  189;  Cas.  34;  South  Sea  Ca  r.  Wymondsell,  3 

Rhode  Island  v.   Massachusetts,  15  Pet.  P.  Wms.  158;  Bicknell «.  Gough,  8  Atk. 

(U.  S.)  283  ;  Peyton  v.  Stith,  5  id.  485  ;  538.     Every  new  right  of  action  in  equity 

Bank  v.  Daniel,  12  id.  83 ;  Haynian  v,  must  be  acted  upon  within  twenty  years 

Realty,  3  Cranch  (U.  S.  C.  C),  325.  after  it  accrues.  Smith  v.  Clay,  Amb.  645; 

1  Cholmondeley  v.  Clinton,  2  Jac.  &  W,  Floyer  v.  Lavington,  1  P.  Wms.  270 ;  De- 

56;  Hollingshead's  Case,  1  P.  Wms.  748 ;  lorain  v.  Brown,  8  Bro.  C.  C.  688 ;  Beck- 

Edsell  V.  Buchanan,  2  Ves.  83;  South  Sea  ford  v.  Close,  id.  644;  Hercy  v.  Dinwoody, 

Co.  V.  Wymondsell,  3  P.  Wms.  148.    The  4  id.  267. 
true  meaning  of  the  statute  of  limitatioui^ 
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terms  to  ooartft  of  equity,  it  is  in  all  cases,  except  where  relief  is  sought 
on  the  ground  of  Ihuid,  bound  thereby,  when  the  statute  has  conferred 
absolute  rights  upon  a  person,  or  when  its  jurisdiction  over  the  subject- 
matter  is  only  conourrent  with  that  of  courts  of  law.^  The  principal 
reasons  for  this  analogous  application  of  the  statute  in  courts  of  equity 
are,  that  the  evils  resulting  (h>m  great  delay  in  enforcing  equitable 
r^hts  are  equally  as  great  as  those  resulting  from  delay  in  enforcing 
legal  rights,  and  also  becaase,  unless  courts  of  equity  acted  in  analogy 
to  these  statutes  in  cases  where  a  party  has  a  choice  of  forums,  the 
result  would  be  that  the  effect  and  real  end  of  the  statute  would  be 
eloded.'    But  in  cases  where  relief  is  sought  upon  the  ground  of  fraud 

1  Pbalen  f.  Clark,  19  Ooim.  420.    This  obedience  to  this  rule  a  bill  claiming  title 

^oetriae  is  adopted  ia  the  United  States  to,  and  praying  for  the  possession  of,  lands 

eourti^  and  in  those  ooorts  it  is  held  that,  will  be  dismissed,  if  the  complainant  and 

in  an  that  class  of  cases  in  which  courts  those  through  whom  he  claims  have  taken 

of  equity   hare   concurrent  jurisdiction  no  steps  to  assert  their  rights  for  thirty 

with  eomts  of  kw,  they  are  bound  by  years ;  the  land  being  all  that  time  in  the 

general  statatee  of  limitatioD,  in  the  same  adverse  possession  of  their  defendants  and 

■nnner  as  courts  of  law,  and  act  in  obed-  their  ancestor.    The  claim  is  barred  by 

ieooe  to  the  statute,  and  not  merely  in  twenty  years'  adverse  possession.     PindeU 

analogy  to  it     Bank  of  United  Stotes  v.  v.  Mulliken,  1  Black  (U.  S. ),  585.    So,  too, 

Daniel,  12  Pet.  (U.  S.)  82;  Sherwood  v.  within  the  peculiar  juriwliction  of  courts 

Button,    5  Mas.   (U.  8.)  148 ;    Pratt  v.  of  equity,  those  courts,  although  not  in 

Kortham,  id.  95.     See  also  Union  Bank  strictness  bound  by  statutes  of  limitation, 

«C  Louiaiaiia  e.  Stafford,  12  How.  (U.  S.)  act  by  analogy  to  it,  and,  in  a  proper  case, 

S27.    The  statute  is  a  bar  to  an  equitable  apply,  as  an  equitable  rule,  the  limitation 

right,  when  at  law  it  would  have  operated  prescribed  by  the  statute.     Sherwood  v. 

against  a  grant.     Miller  t.  Mclntyre,  6  Sutton,  5  Mas.  (U.  8.  C.  C.)  148 ;  Pratt 

Pet.  (U.  S.)61;  afRrraings.  o.,  1  McLean  v.   Northara,   id.   95;    Baker  v,   Biddle, 

(U.  a  C.  C),  85.    So,  too,  they  are  applied  Baldw.  (U.  S.  0.  C.)  894.     See  also  Union 

Iry  conrts  of  equity,  in  all  cases  where  at  Bank  of  Louisiana  v,  Stafford,  12  How. 

law  they  might  be  pleaded.    Coulson  v.  (U.  S.)  827.     The  power  conferred  by  the 

Walton,  9  Pet  (U.  S.)  62.     Effect  will  be  statute  laws  of  some  of  the  States,  upon 

given   to  the  statutes  of  limitations  in  courts  of  probate,  to  direct  a  sale  of  the 

equity  as  well  as  in  law,  and  as  well  where  real  estate  of  an  intestate  for  the  payment 

the  origin  of  the  conflicting  titles  is  ad-  of  debts,  must  be  exercised  within  a  rea- 

▼erse  as  in  other  cases.     MiUer  «.  Mcln-  sonable  time  after  the  death  of  the  intes- 

tyre,  6  Pet.  (U.  S.)  61.     Thus,  where  an  tate;  and  gross  neglect  or  delay  on  the 

actual  adverse  possession  has  continued  part  of  the  creditors  for  an  unreasonable 

for  twenty  years,  it  constitutes  a  complete  time  ought  to  be  held  to  be  a  waiver  or 

bar  in  equity,   wherever  the  same  pos-  extinguishment  of  it.  Although  this  power 

session  would  operate  at  law  to  bar  an  is  not  within  the  purview  of  the  statute  of 

^ectment    A  court  of  equity  considers  an  limitations,  it  is  within  its  equity;  snd  by 

equitable  claim  to  land  as  barred,  when  analogy  to  the  cases  where  a  limitation 

the  right  of  entry  is  lost.    The  right  to  has  been  applied  to  other  rights,  the  rea- 

file  a  bill  does  not  contimie  beyond  that  eonable  period  within  which  this  power 

time,  until  the  time  for  bringing  a  writ  of  may  be  exercised  ought  to  be  limited  to 

right  has  passed.     Efanendnrf  v.  Taylor,  the  same  period  which  regulates  rights 

10  Wheat.  (U.  8.)  152;  Hont  v.  Wickliffe,  of  entry.     Ricard  «.  Williams,  7  Wheat 

1  Pet.  (U.  8.)  201 ;  Peyton  v.  Stith,  5  id.  (U.  S.)  59. 

485 ;  Lewis  v.  Marshall,  id.  470 ;  Rhode  >  Roosevelt  v,  Marks,  6  Johns.  (N.  Y.) 

ItUmd  V.  MaMM^tuett^  16  id.  288.    In  Ch.  266;  Titmp  v.  Smith,  20  Johns.  <N.  Y.) 
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on  the  part  of  the  defendant,  the  courts,  in  a  proper  case,  depart  from 
this  rule,  and  will  give  relief,  unless  the  plaintiff  has  been  gailty  of  un- 
reasonable laches  in  seeking  his  remedy  in  equity.^ 

In  an  English  case,'  the  plaintiff  brought  a  bill  in  equity  to  recover 
a  large  sum  of  money  which  he  had  been  induced  to  pay  to  the  de- 
fendant under  fhiudulent  representations  from  him  that  he  had  paid  a 
large  sum  of  money  to  bring  about  a  marriage  between  the  plaintiff  and 
his  wife.     The  marriage  took  effect,  and  the  plaintiff,  led  by  the  con- 
tinuous misrepresentations  of  the  defendant,  paid  to  him  the  money 
stipulated.     Nine  years  after  tlie  money  had  been  paid  the  original 
fraud  and  subsequent  management  to  delude  the  plaintiff  was  discor- 
ered,  and  then  it  was  ascertained  that  the  defendant  not  only  never 
had  paid,  but  also  that  he  never  was  bound  to  paj',  a  farthing  oa. 
account  of  the  marriage.    To  the  bill  the  defendant  set  up  the  statute 
of  limitations,  and  the  questions  propounded  for  argument  were :  First?  m 
whether  an  action  at  law  could  have  been  maintained  to  recover  daoL^- 
ages  for  the  fraud ;  second,  if  it  could,  at  what  time  did  the  cause  ofl 
action  accrue ;  and,  third,  whether,  supposing  the  ft'aud  had  not  buiW 
discovered  until  after  the  expiration  of  six  3'ears  from  the  accruing  o^B 
the  cause  of  action,  a  court  of  equity,  after  that  time,  could  give  relief.    - 

83;  Elmendorf  v,  Taylor,  10  Wheat.  (U.  S.)     and  sound  doctrine,  in  a  court  of  equity;"^ 
152.  and  that  courts  of  equity  are  peifectl; 


1  Evans  v.  Bacon,  99  Mass.  213.  right  in  saying  "that  a  party  cannot  ii 
'  Booth  V.  Warrington,  1  Bro.  P.  C.  good  conscience  avail  himself  of  the  stat—  - 
445.  ute,  when  by  his  'own  fraud  he  had  pn— -^ 
8  This  case  has  been  followed  by  nu-  vented  the  other  party  from  coming  to  i^ 
merous  cases  involving  the  samo  question,  knowledge  of  his  rights."     In  the  case  of"*' 
Sherwood  v.  Sutton,   6  Mas.  (U.  S.)  143.  Sherwood  v.  Sutton,  5  Mas.  (U.  S.)  148,   - 
Lord  Uedesdale,  in  the  case  of  Bond  r.  the  same  doctrine  is  very  distinctly  and^ 
Hopkins,  1  Sch.  &  Lef.  429.  declared  that  fully  recognizt»d,  and  is  said  to  apply  as 
where  a  title  exists  at  law  and  in  con-  well  to  cases  iu  which  the  jurisdiction  of 
science,  and  the  effectual  exertion  of  it  at  courts  of  law  and  equity  is  concurrent,  as 
law  is  unconscientiously  obstructed,  relief  to  such  as  are  exclusively  of  equitable  cog- 
should  be  ^ven  in  equity.     And  tlie  same  nizance.    The  Supreme  Court  of  the  Unit- 
ju<lge,  in  Hovenden  v.  Lord  Annesley,  2  ed  States,  in  Michoud  r.  Girod,  4  How. 
Sch.  k  \M.  634,  says,  "that  the  reason  (U.  S.)  561,   in   discussing  this   subject, 
why  the  statutes  of  limitation  in  case  of  say:  '*  In  a  case  of  actual  fmud,  we  believe 
the  defendant's  fraud  ought  not  to  prevail  no  case  can  be  found  in  tlie  books  in  which 
in  a  court  of  equity,  is,  that  the  conscience  a  court  of  equity  has  refused  to  give  relief 
of  the  party,  being  so  affected,  he  ought  in   the  lifetime   of  either  of  the  parties 
not  to  be  allowed  to  avail  himself  of  the  upon  whom   the  fraud  is  proved."     The 
length   of   time."      In   Cholmondeley  v.  First  Massacliusetts  Turapike  Co.  r.  Tidd, 
Clinton,  2  Jac.  &  W.  141,  it  was  held,  3  Mass.  201,  was  an  early  and  well-con- 
that,  in  case  of  an  equitable  estate,  "the  sidered  case,  and   has   bt^iu   noticed  and 
statute   of   limitations    wouhi    be  a  bar  approved    by   many   other    cases  in    this 
where  there  has  been  no  fraud;"  and  in  country,  in  which  the  Chief  Justice  says: 
Troup  r.  Smith's  Exrs.,  29  Johns.  (N.  Y.)  *' If  this  knowle<ige  is  fraudulently  con- 
47,   Spencer,  C,  J.,   says,  in  allusion  to  cealed  fi-om  the  plaintiff  by  the  defendant, 
tlie   before-mentioned    doctrine  of    Loud  we  should  violate  a  sound  principle  of  law 
Kkdesdale,    "This  is  very  intelligible  if  we  permitted  the  defendant  to  avail 


liBes  fil  iSiKt  wiitt«  Ibe  jariidMi^ 

te  inqmfeoi  or  faadeqoate.*  Thm,  H  hM  been  held  liuit  ttiii  Motim  of 
flie  etstote  applies  to  an  action  to  ledeeitt  •  iiK^^  peiaoB  iai^ 

i&g  a  riglit  to  redeeniy  bat  wte  was  nol  made  a  ptartjr  to  llie  fctiwiiwiaa 
prooeedifig/  to  aotiona  ftr  a  epeolBe  petfomanoe  of  a  ooiitfMlk»*  III 
Tefbrm  a  ooatraot,*  to  aat^ect  land  to  tkte  payment  of  the  teatatoi^ 
debts/  to  redeem  etook  or  olber  penonal  prop»ty  pledged  as  tnuBaleiil 
fMT  a  debt/  w  indeed  to  any  pordy  ^qpftaUe  aolion  not  involvtag  i 
qneetion  of  flraod,  in  wUdi  latter  case  tt  oomes  under  the  nlk  jmat 
danse,  and  the  code  has  made  no  essential  ofaange  in  this  lespeol.* 

Bat,  as  we  have  observed,  independent  of  any  express  staloto  to  thrib 
eflfect,  ooiffts  of  equity  adopt  tlie  statutes  of  limitation  and  ap^y 
in  an  proper  oases,  and  will  vefese  reUef  upon  stale  demands 
claims,  even  thoagb  the  statate  has  not  nm  apon  them,  enspt  wiMta  a 
reasonable  ezcose  is  presented  fbr  delay.  Bat  when  it  peroelvM  thsft 
'ttie  party  has  eqaitable  rights,  and  that  a  oonrt  of  law  might  hats 
proved  insoffldent  to  protect  tiiem,  it  will  not  in  a  prc^Mff  ease 
relief,  even  tiioagh  the  dalm  has  been  long  oatatanding;*  and 


lee.  17 of  S  ft  4  Wm.  IT.  e.  SRT,  apefiod  of  *  Boteti  9.  8yfcMy  8S  Bifh.  (V.  T.) 

Arty  jmn  if  tsed  m  the  «Klnnie  SnCt  ITS.  , 

wiUdn  which  any  praoeediags  bmij  \m  ^  la  MoatgattMCy  «.  Umi§tmm$t  • 

tikeii.     Notwithiteiidiiig  thi%  a  dzt/  BwK  (N«  T.  J  Cih.  ISS^  an  aettoa  to  wall 

yean' title  is  «tiU  iMOMMiy,  and  the  rale  amaRiKgeoathegroandof  ftaadwaahJi 

which  requires  a  vendor  to  ^tc  it,  hi  the  to  be  embraced  under  the  dz  yaan^  clsO||i^ 

nAieenoe  ^  conditions  to  Ihe  contrary,  re-  w  in  Borrt  v.  Oorey»  IS  9.  Y.  OS0t  iia 

aadns  nnaltered.    "'One  grsond  of  this  action  to  soforce  an  sqnltablB  Usa  Sbt  Ha 

rale,"  remarks  LTin>HUftBT,  L.  C,   "  was  parchsae-money  of  lands,  or  indaad  to 

the  duration  of  human  life,  and  that  is  not  any  case  where  fraud  is  alleged  and  relied 

affected  by  the  statute.'*  Cooper  v.  Em-  upon. 

ery,  1  Phill.  C.  C.  888.    The  seventeenth  >  Chapman  v.  Butler,  23  Me.  191.     In 

section,  just  referred  to,  was  decided  to  be  matters  of  account,  eren  where  they  aie 

xetrospective  in  Corbyn  t.  Bramston,  3  not  barred  by  statute,   courts  of  eqni^ 

Ad.  &  El.  68.    But  the  question  seems  not  refuse  to  interfere  aft^  a    oonsideimhle 

to  be  free  from  doubt,  as  the  words  are  lapse  of  time,  from  considerations  of  pnb- 

perhaps  in  strictness  prospectire  and  dif-  lie  policy  and  from  the  difficulty  of  doing 

ferent  from  those  in  some  other  sections,  entire  justice,  when  the  original  tranaae- 

the  twenty-sixth,  fbr  example ;  and  in  the  tionshare  become  obscure  by  time,  and  the 

teamed  note  to  Nepean  v.  Loe,  in  2  Smith's  eridenoe  may  be  lost.    McKnigfat  ft.  Tayw 

L.  C.  662,  it  is  suggested  that  the  question  lor,  1  How.  (U.  S.)  161.    But  mere  lapee 

may  be  still  open.  of  time  will  not  defeat  equitable  relief 

^  Clarke  V.  Boorman,  18  WalL  (U.  S.)  when  time  is  not  essential  to  the  substance 

493  ;  Bundle  v.  Allison,  34  N.  Y.  180  ;  of  the  contract,  and  the  party  seeking  re- 

Mann  v.  Fairchild,  14  Barb.  (N.  Y.)  548.  lief  has  acted  fairly,  though  n^igetttly« 

*  Miner  v.  Beekman,  50  N.  Y.   387  ;  unless  the  delay  has  been  so  long  aa  ts 
Hubbell  V.  Sibley,  50  id.  468.  justify  a  presumption  that  he  had  sfaaih- 

*  Peters  v.  Delaplaine,  49  N.  Y.  362.  doned  the  contrsct    Getohel  e.  Jewett»  4 
«  Oakese.  Howidl,  27  How.  Pr.  (N.  Y.)  Me.  850.    But  these  statutes,  being  stat- 

145.  utes  of  repose,  suspend  the  remedy,  bat 

*  Wood  «.  Wood,  26  Barb.  (K.   Y.)  do  not  cancel  the  debt ;   and  although 
S56.  equally  ataakble  as  a  defence  at  kw  and 
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ciaDy  do  thej  make  an  ezception  in  the  case  of  direct  tedinical  trusts, 
and  fraaduleot  ooncealment  of  the  cause  of  action.^  Nor  wili  the  stat- 
utory bar  be  applied  in  equity,  so  long  as  an  action  at  law  will  lie  upon 
the  instrument  upon  which  the  equitable  action  is  predicated.^ 

Tbe  statute  is  applied  in  equity  in  matters  of  account,'  to  actions  to 
remove  a  doud  upon  a  title,*  to  actions  to  foreclose  mortgages,^  or  title 
bonds,*  or  for  the  specific  performance  of  contracts ; '  and  generally 
courts  of  equity  will  adopt  the  statute  in  analog}'  to  the  nature  of  the 
daim  sought  to  be  enforced,  and,  as  will  be  seen  in  tbe  following  section, 
where  there  is  no  analogous  statute,  as  where  the  matter  is  purely  equi- 
table, the  court  will  refuse  relief,  if  the  plaintiff  has  been  guilty  of  laches 
in  asserting  his  rights,  and  a  demand  will  often  be  regarded  as  stale, 
eren  though  the  time  which  has  elapsed  is  less  than  the  statutory 
period.* 

bsk  equity,  yet  where  there  Are  two  secari-         ^  Cleaveland  Ins.  Co.  v.  Reed,  1  Biss. 
for  tiie  same  debt,  one  of  which  is     (U.  S.  C.  C.)  180  ;  Anderson  v.  Baxter, 


l«rrod  by  the  statute  and  the  other  not,     4  Oregon,  105  ;  Hall  v.  Denckler,  28  Ark. 
t]M  crsditoir,  notwithstanding  he  has  lost     506. 


at  law  on  the  former,  may  pur-         *  Day  v.  Baldwin,  84  Iowa,  880.     The 

it  in  equity  on  the  latter.    Where  the  statute  has  been  held  applicable  in  equity 

aeeurity  for  a  debt  is  a  lien  on  property,  in  the  following  instances  :   In  proceeding 

petBonAl  or  real,  that  lien  is  not  impaired  to  set  aside  a  judgment  on  account  of 

m  eoiiMqoenoe  of  the  debt's  being  barred  fraud.  Moon  v.   Baum,  58  Ind.  194  ;  an 

by  the  statute  of  limitations.     Therefore,  action  to  enforce  a  mortgage,  Eubanks  v. 

where  a  debt  dne  from  A.  to  B.  was  se-  Leveredge,  4  Sawyer  (U.  S.  C.  C),  274  ;  to 

eared  by  a  promissory  note,  made  by  B.  in  redeem  from  a  mortgagee.  Smith  v,  Foster, 

AprU,  1817,  payable  in  five  years,  and  by  44  Iowa,  442  ;  to  vacate  a  judgment  on  the 

a  iDortgage  of  real  estate,  executed  by  B.  ground  of  fraud,  School  District  v.  Schrei- 

at  the  Mme  time,  but  the  note  was  never  ner,  46  id.  172  ;  to  impeach  the  validity  of 

itt  fkct  paid,  and  B.  had  no   property  ex-  a  decree  for  a  divoi'ce  a  menaa  et  thoro, 

eept  the  estate  mortgaged,   on  a  bill  of  Bourlan  v,  Wagg<iman,  28  La.  An.  481 ;  to 

foreclosure   brought   by   A.    in  January,  annul  a  roort^.^  ou  the  ground  of  fraudi^ 

1885,  it  was  held  that  he  was  not  barred  Benahaw  v.  Herbert,  29  id.  285  ;  to  annul 

of  his  ri^t  as  mortgagee,  and  the  relief  a  contract  on  the  ground  of  lesion,  Blake 

•ought  was  decreed.      In  such  case,  the  v.  Nelson,  id.  245  ;  to  restore  a  record  in  a 

finding  of  a  debt  due  from  B.  to  A.,  as  the  suit  to  enforce  a  contract,  Wyatt  v.  Sut< 

htMM  of  a  decree  of  foreclosure,  would  not  ton,  10  Heisk.  (Tenn.)  458  ;  to  reopen  an 

pncliide  B.  from  availing  himself  of  the  account,  SpruiU   v.  Sanderson,  79  N.  C. 

■tstnte  of  limitations,  in  a  subsequent  ac-  466  ;  to  enforce  the  liability  of  stockhold- 

tkm  on  the  note.     Belknap  v.  Gleason,  11  ers  for  the  debts  of  a  corporation,  Godfrey 

Conn.  160.  v,  Terry,  97  U.  S.  171  ;  or  for  the  division 

^  MeLain  v.  Ferrell,  1  Swan  (Tenn.),  of  lands  and  profits  thereof,    Harlaw  v. 

48.  Lake  Superior  Iron  Co.,  41  Mich.  583  ;  or 

*  McNair  v.  Ragland,  1  Dev.  (N.  C.)  to  recover  for  lands  taken  under  legislative 
689 ;  Bidwell  v.  Astor  Mut.  Ins.  Co.,  16  authority,  Sommer  o.  Pacific  R.  B.  Co.,  4 
K.  Y.  963  ;  Wood  v.  Ford,  29  Miss.  57.  Mo.  App.  586 ;  or  to  recover  in  any  in- 

*  Mann  v.  Fairchild,  8  Abbi  (N.  Y.)  stance  where  the  complainant  has  or  ever 
App.  Dee.  152  ;  Hubbell  v,  Sibley,  50  had  a  remedy  at  law,  Cleavehind  «.  Wil- 
N.  Y.  468 ;   Atwater  v.  Fowler,  1  Edw.  liamson,  57  Ala.  402. 

(K.  Y.)  Ch.  417.  *»  Brennan  ».  Ford,  46  CaL  7. 

«  Hodgdea  «.  Gutting,  68  HI.  481.  *  Spaulding  «i  Farwell»  70  Me.  17. 
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Sbo.  59.  Rnlb  as  to  piiraly  Bqoltabto  Misfetan. — As  to  matin 
of  equitable  oognizanoe  merely,  the  etatote  does  not  applj.^  In  odMr 
words,  the  statote  la  not  binding  on  coorta  of  .ohanoeiy  in  caaes  of  a^ 
dnaivelj  equitable  oognixanoe.  But  the  court  often  rafiiaea  to  intedhn 
whPfA  th  ArA  hit^ft  Kaoih  gtr?^  Ift5?hyft  ftf  a  hwig  f>r  nnreaaonahle  aoqnicaooncp 
in  the  aeaertion  of  adverse  claims,  and  ad<^yta,  in  caaea  to  whidi  tti 
statute  does  not  strictly  apply,  a  period  within  which  ita  aid  moat  Is 
Bought,  simflar  to  that  prescribed  in  analogous  caaea  at  law.*    M 


^  Kanh  v.  OHTer,  14  N.  J.  Eq.  S5S ;  mMiitaioe  of  the  mortsiigs  ia  thk  OMi 

Attoniey-Genenl  «.    Pnmiait,   6   Fdgs  rendond  the  Mtite  ■&  e({aitdds  om^  ad 

(N.  Y.)  Ch.  620 ;  W«nier  v.  Danidfl,  1  th«t  of  an  sqnitelile  Mfcata  tiien  ooald  Vs 

W.  t  If.  (U.  8.  C  G.)  91.    The  oonrt  no  diawlnii.     Oa   fhk  eaoM^ 

will  not  apply  the  statate  of  limitatioiis  to  coming  on  for  ftaHier  dinelkiM^ 

a  demand  pnrely  of  an  eqnitaUe  natore,  M.  R.,  orerroled  the  former  deofaioii^ 

Singleton  «.  Moore,  Rice  ^  G.)  Gh.  110.  after  reviewing  the  caaea  when  length 

*  Aakew  «.  Hooper,  28  Ala.  684.    In  time  haa  been  oouldeied  a  bar  in  equil^f  — 

mattera  purely  eqnitaUeb  if  there  is  an  atated  the  effMSt  of  them  to  h%  iln^ 

analogy  between  it  and  a  remedy  at  law,  oonita  of  equity  haive  at  all  fhawL 

the  court  will  generally  apply  the  aame  general  prinolpiea  of  theirefWB,effeB 

limitation.    Thna,  a  grantor'a  liill  alleging  there  waa  no  anal^gooa  itetiitahk  hn^ 

that  the  conveyance  waa  in  foct  made  aa  a  ftiaed  relief  to  atJe  dfnftfidir,  whm% 

•ecority  for  money  loaned,  and  chaiging  party  haa  dept  upon  hia  xi^i^  and 

that  the  grantee  had  add  the  land  for  a  qnieeced  for  a  great  length  of  tbam ; 

much  greater  sum  than  the  indebtedneea,  aecondly,  that  whenever  a  har  haa 

and  praying  an  accoont  for  the  difference,  ibced  hy  atatnte  to  tiie  Iqgil  remedj  la 

waa  held  to  be  barred  in  the  aame  period  coort  ^  law,  the  remedy  in  a  eoait 

that  an  action  for  a  debt  wonld  be  at  law.  equity  haa»  in  the  anakgooa  oaam^ 

Hancock  v.  Harper,  86  IlL  445.     The  confined  to  the  aame  period.     He 

statate  cannot  be  pleaded  by  trustees,  in  atated  it  to  be  clear,  that,  had  the  presen 

defence  of  a  charge  of  a  breach  of  trust,  been  the  claim  of  a  legal  estate  in  a 

or  the  consequences  of  neglecting  their  of  law,  the  remedy  would  have  been  barred 

duty  in  having  sold  an  estate  incumbered,  by  the  statute  of   limitationa.      It  was 

without  satisfying  that  demand.     Milnca  therefore  clear,  that  being  an  equitable 

V.  Cowley,  4  Price,   103.      In  Cholmon-  estate,  the  remedy  must,  by  analogy,  be 

deley  v.  Clinton,  2  Mer.  1 73,  357,  the  de-  equally  barred  in  a  court  of  equity,     a.  c. 

fendant's  father,  conceiving  himself  entitled  2  Jac  k  Walk.  1, 151.    On  appeal  to  the 

in  remainder,  under  the  words  of  a  limita-  Ix)rds,  the  decree  of  Plumbb,  K.  R.,  was 

tion,  upon  the  death  of  the  particular  ten-  affirmed.  Lord  Eldok  stating  hia  opinion 

ant,  had  entered  into  the  possession  of  the  to  be,  that  adverse  possession  of  an  equity 

equity  of  re<1emption  of  certain  estates,  of  redemption  for  twenty  yeara  was  a  bar 

which  were  then  in  mortgage.    On  his  death  to  another  person  claiming  the  aame  equity 

defendant  entered  as  heir-at-law,  and  after  of  redemption,  and  worked  the  same  effect 

twenty-one  years'  uninterrupted  possession  as  disseisin,  abatement,  or  intrusion,  with 

in  the  two,  plaintiff  claimed  the  right  of  respect  to  legal  estate.     8.  c.  id.  191.     As 

redemption,  alleging  a  want  of  title  in  de-  to  the  decisions  that  a  direction  by  will,  to 

fendant's  father  ;    defendant  set  up  the  pay  debts,   took  away  the  plea  of  the 

length  of  time.    But  Grant,  M.  R.,  held  statute  of  limitations,  there  is  a  distinction 

that  the  statute  of  limitations  could  not  between  debts  on  simple  contract  and  bond; 

operate  ;  that  though  there  was  a  posses-  the  principle  as  to  the  former  is,  that  the 

sion  of  twenty  years,  it  was  not  in  the  debt  may  have  existence  and  the  remedy 

character  of  owner  of  the  legal  estate,  and  be  taken  away,  but  the  bond  debt  goes 

that,  without  something  tantamount  to'  a  upon  the  presumption  of  payment.     Per 

disseisin,  there  could  be  no  bar ;  that  the  Eldon,  C,  in  Ex  parte  Roffey,  19  Yea.  470. 
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where  the  claim  is  purely  equitable,  unless  expressly  go  provided,  the 
tUtote  does  not  apply  thereto,  and  the  lapse  of  time,  however  long, 
will  not  deprive  a  party  of  his  remedj*  thereon  if  there  is  a  reasonable 
excuse  for  the  delay ;  ^  as  the  court  will  not  allow  a  just  claim  to  be  de- 
feated simply  because  of  the  lapse  of  time,  if  the  part}'  has  not,  in  view 
of  the  circumstances,  been  guilty  of  unreasonable  dela3\*    Thus,  in  an 
Illinois  case,*  it  was  held  that  a  bill  to  foreclose  a  mortgage  will  not  be 
barred  on  the  ground  of  staleness  even  after  the  lapse  of  thirt3*-five 
jears,  when  it  is  shown  that  the  mortgagor  has  been  out  of  the  State 
meet  of  the  time,  and  had  apparently  abandoned  his  equity  of  redemp- 
tion, and  the  mortgagee  has  constantly  asserted  his  claim  by  the  sale 
of  part  of  the  premises,  paying  the  taxes  on  the  remainder,  and  other 
acts  of  ownership,  and  no  adverse  claim  had  been  asserted  until  about 
a  year  before  the  bill  was  brought.^ 

In  cases  where  the  jurisdiction  of  equity  is  concurrent  with  courts  of 
law,  that  is,  when  a  right  is  sought  to  be  enforced  in  equit}'  for  which 
bhe  party  has  a  remedy  at  law,  it  would  operate  as  a  virtual  repeal  of  the 
itmtute,  if  parties  b}'  a  change  of  forum  could  evade  its  effect ;  and  for 
this  reason  there  is  much  justice  in  the  statement  of  Catron,  J.,*  that 
Doorts  of  equity  are  no  more  exempt  fVom  these  statutes  than  courts  of 
law.*  But  this  cannot  be  said  to  be  the  case  where  the  rights  sought  to 
be  enforced  are  merely  matters  of  equitable  jurisdiction,  because  the  ill 
resolts  likely  to  ensue  in  the  former  case  cannot  ensue  in  this,  and  also 
becanse  this  class  of  claims  cannot  be  said  to  be  within  the  spirit  or  in- 
tent of  these  acts,  unless  expressly  embraced  therein  ;  and  in  such  cases 
the  rights  of  parties  are  enforced  without  reference  to  the  statute,  unless 
from  lapse  of  time  and  neglect  in  seeking  their  enforcement  they  have 
become  stale ;  ^  and  the  arguments  advanced  in  some  of  the  cases,  that 
as  the  statute  of  James  was  in  force  when  our  statutes  were  enacted, 
and  that  the  legislatures  well  understood  the  manner  in  which  the  courts 


1  Pitwr  V.  Bums,  7  W.  Va.  63  ;  Askew 
V.  Hooper,  28  Ala.  634 ;  Keaton  v.  Mc- 
Gwier,  24  Ga.  217  ;  Bui-den  r.  Stein,  27 
Ala.  104;  Union  Bank  v.  Staflbrd,  12 
How.  (U.  S.)  327;  Wood  v.  Ford,  29 
Hiaa.  57. 

*  But  in  snch  cases  the  burden  is  on 
the  plaintiff  to  show  a  reasonable  excuse 
for  delay.  Pierce  v.  McClellan,  93  111.  245. 
In  Cherry  «.  Lamor,  58  Ga.  541,  it  was 
held  that  where  hank-notes  have  been  sued 
apoQ  in  due  time,  and  judgments  thereon 
leoorered,  a  bill  to  bring  in  equitable  assets 
and  subject  them  to  the  judgments  for 
the  satisfaction  thereof  is  not  goyemed  by 
the  periods  of  limitation  that  would  bo 
applicable  if  the  bank-notea,  instead  of  the 
jndgmcnt,  were  the  foundation  of  the  bill. 


«  Locke  V,  Caldwell,  91  III.  417. 

^  See  also  Johnson  v,  Diversey,  82  111. 
446  ;  Calwell  v.  Miles,  2  Del.  Ch.  110  ; 
Preston  v.  Preston,  95  U.  S.  200 ;  Neely's 
Appeal,  85  Penn.  St  887. 

*  Bank  of  United  Stetes  v.  Daniel,  12 
Pet.  (U.  S.)  56. 

•  See  to  same  effect  Piatt  v.  Vattier,  9 
Pet.  (U.  S.)  416;  Kane  v.  Bloodgood,  7 
Johns.  (N.  Y.)  Ch.  90;  Bowman  v,  Wathen, 
2  McLean  (U.  S.  C.  C),  876;  Hakius 
w.  Barney,  5  Pet.  (U.  S.)  457  ;  Coulton  v, 
Waltei-s,  4  id.  62  ;  Robinson  v.  Hook,  4 
Mas.  (U.  S.  C.  C.)  139  ;  Baker  v,  Biddle, 
1  Bald.  (U.  S.  C.  C.)  419  ;  Miller  v.  Mc- 
Intyre^  0  Pet.  (U.  S.)  61. 

7  Lawrence  v.  Trustees,  22  Den.  (N.  Y. ) 
577;  Rockwell  v.  Servant,  54  III  251. 
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of  equity  In  England  bad  oonsldfired  that  atatirte,  aflbvda  a  atoo^g 
sumption  that  the  kglalatare  intended  to  bind  eoivta^  eqotlj  bgr 
as  well  as  courts  of  law«^  is  fkr-fbtdiad  and  tMlachwwi  aa  fbea^  ateMN 
are  to  be  eonstmed  strictly,  being  in  derogation  of  Tnatfd  fig|lta«  «bA 
are  not  to  be  extended  by  implication  to  easea  or  eansea  of  aotioB  aok 
fkirly  embraced  within  the  terms  of  the  langnage  smphiyedt  eiid  II  ii 
generally  held  by  oar  coorts  that,  except  in  the  siog^  case  of  ooaeav- 
rent  Jurisdiction,  coorts  of  equity  may  act  in  analogy  to  tlis  8latnfes« 
not,  as  the  ends  of  Justice  and  the  strict  equity  of  the  eaaoaasiiM  tovs* 
quire.    Indeed,  it  often  occurs  that  a  court  of  equity  refiwea  veiitf  wfum 
the  ground  that  the  party  seeking  it  has  slept  upon  Us  fighia  until  Hmf 
have  become  stale,  even  though  the  statute  has  not  run  theveoa.* 
this  is  only  in  rare  and  exceptional  instancea,  where  the  paity  can  be 
to  have  acquiesced  in  the  wrong  of  which  he  ooaiptalDa«  avd 
a  light  will  not  be  regarded  as  lost  by  staleness  by  a  peviodi  Isaa 
that  provided  for  the  limitation  of  analogous  cases  at  Uw,*^ 
then,^  if  the  delay  is  reasonably  expkiined.*    In  an  IBhioia 
proposition  was  well  illustrated.    In  that  case  the  adnrfnistratrig  of 
deceased  partner  filed  a  bill  aoon  after  his  death  agidnst  the  aonrii 
partner  for  an  account  of  the  partneiship  fhnds.    'ne  cbvit  war 
out  soon  after,  and  the  complainant  being  a  resident  of  one  d  the 
loyal  States  could  not  have  ready  communication  with  bar  connadj 
the  defendant,  who  resided  in  the  county  where  the  suit  waa  iwroding,  ^ 
did  nothing  to  bring  the  cause  to  a  hearing,  and  ^bo-  stqya  wese  tsksii  m 
therein  ftom  1862  to  1869.    In  the  latter  year  the  diafeadant  diadi  m 
and  the  complainant  revived  the  suit  against  his  persons!  r^reaenta*  -^ 
tives,  and  ftom  that  time  up  to  the  fire  of  October,  1871,  in  Chicago, 
the  suit  was  actively  prosecuted,  and  the  record  bad  become  very  vo» 
luminous,  when  it  was  destroyed  by  that  fire.     It  being  found  impossible 
to  supply  that  record,  the  suit  was  dismissed,  and  another  suit  instituted, 
being  In  reality  a  revival  of  the  former  suit,  the  dismissal  having  been 
made  to  avoid  the  difficulties  arising  fVom  the  inability  of  the  parties  to 
supply  tlie  lost  record.    The  court  held  that  there  were  no  such  laches 
on  the  part  of  the  complainant  as  deprived  her  of  a  standing  in  a  court 
of  equity.*     There  are  also  a  class  of  cases  covering  another  ground 


1  Farnaro  v.  Brooks,  9  Pick.  (Mass.) 
242  ;  Elmendorf  f».  Taylor,  10  Wheat 
(U.  S.)168. 

s  Hunt  V.  Ellison,  82  Ala.  173  ;  Ham- 
lin V.  Mebane,  1  Jones  (N.  C.)  £q.  18  ; 
Ferson  v.  Sanger,  1  Da  vies  (TJ.  S.  C.  C. ), 
252;  Kerby  17.  Jacobs,  13  B.  Mon.  (Ky.) 
435  ;  Wilson  v.  Anthony,  19  Ark.  16. 

>  Dugon  V,  Gittings,  3  Gill  (Md. ),  138  ; 
Reed  V.  West,  47  Tex.  240. 

*  Waraer  v.  Daniels,  1  W.  &  M.  (U.  S. ) 
90 ;    Calwell  r.   Miles,  2  Del   Ch.    110  ; 


Neely*s  Appeal,  85  Penn.  St  387  ;  Pntton 
V,  Preston,  95  U.  S.  200. 

^  Johnson  v.  Diversy,  82  111.  44S. 

«  In  Reed  v.  West,  47  Tex.  240,  it  wm 
held  that  a  court  of  equity  wonld  call  an 
courts  of  law  during  the  suspension  of  the 
statute  by  the  civil  war,  and  would  not, 
except  for  some  equitable  reason,  hold  • 
party  who  had  neglected  to  littempt  an  en- 
forcement of  his  rights  during  this  period 
as  guilty  of  such  laches  at  would  de^TS 
him  of  equitable  relief. 
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that  refute  tlie  ideik  that  ooarts  of  equity  are  absolutely  bouud  by  the 
Btatate  of  limitations  in  matters  of  purely  equitable  cogmzance.  ThuSf 
in  Ehigland,  it  has  been  held  that,  where  a  party  applies  to  a  court  of 
equity  and  carries  on  an  unfounded  litigation,  protracted  under  clrcuiB- 
stances,  and  for  such  a  length  of  time  as  to  deprive  his  adversary  of  his 
legal  rights,  a  court  of  equity  will  supply  a  substitute  therefor,  and  ad- 
minister it  within  its  own  jurisdiction  so  as  to  effectuate  the  legal  right 
opon  which  the  statute  has  run ;  ^  and  this  is  hardly  consistent  with  the 
theory  that  these  courts  regard  themselves  as  absolutely  bound  by  the 
statQte  ;  although  it  is  proper  to  say  that  the  exercise  of  this  power  is 
Dot  favored  in  courts  of  equity  in  this  country,  and  it  is  hardly  believed 
that,  strictly,  it  ever  shonki  be  exercised,  unless  the  party  has  been  en- 
i<Mned  from  bringing  an  action  at  law,  and  the  statute  makes  no  provi- 
lion  for  saving  his  rights,  in  which  case  a  court  of  equity  should,  where 
t  can  do  so,  enforce  his  rights. 

Sxc.  60.  Stale  Demanda. — Courts  of  equity  have  always  discouraged 
itale  demands,  by  refusing  to  enforce  them,  where  the  person  setting 
t  ap  has  lost  his  moral,  if  not  his  legal,  right  to  enforce  them ; '  and  the 
laestion  as  to  whether  a  demand  is  stale  or  not  is  one  which  depends 
lo  largely  upon  the  nature  of  the  claim  and  the  peculiar  circumstances 
>f  each  case,  that  no  general  rule  can  be  given  that  will  afford  a  deci- 
live  test.  The  fact  that  a  party  has  delayed  the  enforcement  of  his  right 
Tor  the  statutory  period  is  prima  facie  sufficient ;  but  even  this  is  not 
ledsive,  as,  if  there  is  a  sufficient  excuse  for  delay,  the  court  will  en- 
Toice  the  right.'    And,  on  the  other  hand,  delay  for  less  than  the  statu-* 

1  Pnltney  v,  Warren,  6  Ves.  78  ;  Bond  will  not  enforce  it.     Randolph  v,  Wrto, 

n  Hopkins,  2  Sch.  k  Let.  680  ;  East  India  8  Cianch  (U.  S. ),  608.     In  Rogers  v.  San- 

Dol  «.  Campion,  11  Bligh,  158  ;  Grant  v.  ders,  16  Me.  850,  it  was  held  that  where 

Kimnt,  2  Rnsa.  598.  the  binding  efficacy  of  a  contract  has  been 

>  Spaulding  o.  Farwell,  70  Me.  17 ;  lost  by  lapse  of  time,  equity  will  grant 
[Mekerman  v.  Bai^gess,  20  IlL  266;  Stokea  relief  if  time  is  of  the  essence  of  the  con- 
i,  Lebanon,  &c.  Turnpike  Co.,  6  Hnmph.  tract  But  that  where  the  party  asking 
[Tenn.)  241  ;  Edings  v,  Whaley,  1  Rich,  performance  has  been  guilty  of  laches,  and 
[9r.  C.)  Eq.  801;  Marshall  v.  Means,  12  offers  no  satisfactory  reason  for  it,  and  the 
Qwu  61.  A  court  of  equity  will  not  aid  other  party  has  not  waived  or  ac(iuiesced 
parties  who  have  slept  on  their  rights,  in  it,  no  relief  can  be  granted;  nor  will  it 
lobni«on  v.  Johnson,  5  Ala.  90  ;  Piatt  be  granted  where  the  remedies  are'  not 
»,  Yattier,  9  Pet.  (U.  S.)  405;  Coleman  mutual,  and  where  the  party  not  bound 
«.  Lyne,  4  Rand.  (Va.)  454  ;  Hawley  v,  lies  by  to  see  whether  it  will  prove  a  gain- 
Cimmer,  4  Cow.  (N.  Y.)  717  ;  as  where  he  ing  or  losing  bargain,  and  acts  accordingly, 
has  permitted  a  party  to  occupy  his  lands  *  Preston  v.  Preston,  95  U.  S.  200; 
adTarMlj  for  the  statutory  period,  even  Neeley's  Appeal,  85  Penn.  St.  887 ;  Reed 
tiiough  he  did  not  know  the  fact,  but  v.  West,  47  Tex.  240 ;  Rogan  v.  Walker, 
night  have  ascertained  it  by  reasonable  1  Wis.  631 ;  Lawrence  v.  Rokes,  61  Me. 
diligeoce  in  looking  after  his  rights.  Bow-  88;  McKnight  v.  Taylor,  1  How.  (U.  S.) 
OMUL  «.  Watben,  1  How.  (U.  S,)  189.  A  161.  Where  an  executor  of  a  partner  de- 
demand  which  has  been  suffered  to  lie  for  ceased  after  a  partial  settlement  with  the 
thirty  yean»  daring  which  the  principals  survivor  of  the  firm  lies  by  for  seventeen 
hare  died,  is  regarded  at  stale,  and  equity  years  and  makes  no  claim  until  the  but- 
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tory  period  may  render  the  demand  stale,  within  the  meaning  oW^ 
term  as  employed  in  eqaitable  parlance.^  In  an  English  case,'  the  «^ 
refused  relief  to  a  reversion  for  waste,  although  the  bill  was  brc — 
two  days  before  the  lapse  of  the  statutory  period,  on  the  gronncL^^ 
under  the  circumstances  he  had  been  guilty  of  unrcasouable  la_ 
On  the  other  hand,  in  another  case,'  a  decree  was  made  thirty^ 

yiyor  has  deceased,  and  until  much  of  his  *  Harconrt  v.  White,  28  Beav.  ^  O; 

evidence  has  been  lost,  it  was  held  that,  *  Duke  of  Leeds  v.  Amherst,  2<^     i 

in  the  absence  of  a  reasonable  excuse  for  239.     See  also  Morris  v.   Morris,      -4  , 

the  delay,  he  could  not  bring  a  bill  for  n.  b.  964.     In  Varick  v,  Edwards,  ~2  Ht 

account  against  the  representative  of  the  (N.  Y.)  Ch.  382,  it  was  held  to  be  a  ^ 

deceased.     Ck)dman  v.  Rogers,  10  Pick,  eral  rule  that  the  lapse  of  twenty  yoL 

(Mass.)  112.    See  Mitchell  v.  Lenox,  1  operates  as  a  bar  to  a  suit  in  equity  coo 

£dw.  (N.  Y.)  Ch.  428,  where  an  assignee  nected  with  the  recovery  of  land,  and  tba 

for  the  benefit  of  creditors  assigned  the  where  a  party  has  resorted  to  a  court  < 

trust  property  to  other  trustees  with  the  law,  where  his  remedy  lay  in  equity,  or  ^ 

assent  of  the  creditors,  and  the  debtor  made  versa,  he  cannot  be  protected  against  ^ 

no  objection  thereto,  an  acquiescence  of  time  so  lost    But  when  time  is  set  ap  ^ 

eighteen  years  was  held  to  preclude  him  conclusive  bar,  it  will  only  be  treata^ 

from  any  equitable  remedy.     In  Atwater  such  when  there  is  an  adverse  posaeasi^ 

V.  Fowler,   1  Edw.   (N.  Y.)  Ch.   417,  a  and  a  party  setting  up  a  false  title  un-'* 

partner  to  whom  an  account  had  been  pre-  which  he  is  protected  in  possession  can  '^ 

sented  by  his  co-partner,  who  retained  it  set  up  that  possession  as  a  bar  to  a  pei^ 

for  thirteen  years  without  objection,  was  who  legally  has  the  right.     There  mnst^ 

held  to  be  concluded  by  his  acquiesence  conscience,  good  faith,  and  reasonable  d 

from  seeking  to  have  the  accounts  adjusted  gence,  to  call  into  action  the  powers  (y- 

in  equity.     In  Powell  v,  Murray,  10  Paige  court  of  equity.     McKnight  v,  Taylor^s 

(N.  Y.)  Ch.  256,  it  was  held,  where  an  How.  (U.  S.)  161;  Bowman  r.  Wathcn, 

agreement  for  the  compromise  of  doubt-  189 ;  Wagner  v,  Baird,  7  id.  284  ;  Maxitf 

ful   claims   had  been   acquiesced   in  for  v,  Kennedy,  8  id.  222  ;  Feison  p.  San^ 

thirty-eight  years,   and  those  who  were  1  W.  &  M.  (U.  S.  C.  C.)  138;  8,  c.  D* 

competent  to  explain  the  transaction  were  252  ;   Cleveland  Insurance  Co.  v.  Res 

dead,  that  a  party  to  that  agreement  who  6  Am.  L  R.  406.     Equity  will  not  in 

sought  to  invalidate  it  must  show  beyond  fere  in  favor  of  one  who  has  been  guilty 

all  question  that  the  agreement  was  im-  gross  laches;  a  complainant  mnst  use  Ic 

properly  obtained,  and  was  without  con-  diligence  in  the  enforcement  of  his  ng^ 

sideration.  HolUngsworth  v.  Fry,  4  DalL  (U.  S.)  S 

1  Spaulding    v.   Farwell,   ante  ;    Har-  McKnight  «.  Taylor,  1  How.  (U.  S.)  ^ 

rison    v,  Gibson,   23    Gratt.    (Va.)   212.  Bowman  v,  Wathen,  id.  189;  Wagner 

In  Lawrence  v.  Rokes,  61  Me.  38,  where  a  Baird,  7  id.  234;  West  v.  Randall,  2  M 

bill  in  equity  was  brought  to  adjust  the  (U.  S.  C.  C.)  181  ;   Perkins  v.  Currier, 

accounts  of  a  partnership,  and  it  appeared  W.  &  M.  (U.  S.  C.  C.)  70;  Person  v,  Sti 

that  by  the  laches  of  the  complainant  the  ger,  Dav.  (U.  S.  C.  C.)  252  ;  Gordon  < 

respondents  had  lost  their  evidence,  or  Kerr,  1  Woolw.  (U.  S.  C.  C.)  822;  Loi^ 

were  placed  in  a  disadvantageous  position,  worth  v.  Taylor,  1  McLean  (U.  S.  C.  C| 

it  was  held  that  the  court  would  deal  with  895;  Lewis  v,  Baird,  3  id.  57.    Thuseqnit 

the  remedy  as  though  barred  by  the  stat-  will  not  give  relief  to  parties  claimin 

ute,  although  the  statute  had  not  in  fact  under  a  marriage  settlement,  who,  beii 

run  upon  the  claim.     It  was  also  stated  under  no  disability,  have  slept  upon  Um 

that,  conversely,  where  peculiar  circum-  rights  for  more  than  thirty  years;  especial 

stances  justified   delay,   relief  would  be  against  executors  who  have  acted  in  go 

granted  although  the  statute  had  run  upon  faith.   De  Lane  v.  Moore,  14  How.  (U.  i 

the  claim.  253.     Even  in  case  of  asserted  frauj 
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!ler  the  waste  was  committed,  Shadwell,  V.  C,  annouDcing 
;iple  which  controls  actions  for  relief  in  such  cases  to  be  '*  that 
or  of  the  mischief  is  not  to  complain  of  the  result  of  it,"  and 

Matthew  xxvi.  52,  and  Ovid,^  in  support  of  it.  Generally, 
)e  said  to  be  an  invariable  rule  that  courts  of  equity  will  not 
lief  to  a  party  who,  in  view  of  the  circumstances  of  the  case, 
1  guilty  of  gross  laches,  and  that  parties  are  required  to  use 
le  diligence  in  the  enforcement  of  their  rights.'    But  in  New 

has  been  held  that,  where  no  estoppel  or  acquiescence  is 

nity  will  not  grant  relief  if  the  as  to  the  first  ground  the  court  would  not 

as  been  guilty  of  gross  laches,  set  aside  a  judicial  sale  in  a  case  where 

Gould,  3  Story  (U.  S.)»  516  ;  there  had  been  so  great  a  delay,  unless  a 

i^illiams,  8  How.  (U.  S.)  134;  clear  case  was  made  out  by  satisfactory 

Richardson,  8  Story  ((J.  S.),  proof,  and  that,  in  either  case  the  plaintiff 

it  V,  Boody,  1  Curt.  (U.  S.  C.  C.)  had  been  guilty  of  such  laches  as  to  dis- 

r  the  lapse  of  sufficient  time  to  entitle  him  to  relief.     See  also  liUrshall 

quitable  bar,  the  court  will  not  r.  Perry,  90  id.  289. 
f,  though  the  plaintiffs,  being  ^  "  Neque  enim  lex  aequior  ulla  quam 

f  another  State,  had  no  actual  neds  artifices  arte  perire  sua."    Ars  Am- 

tie  infringement  of  their  rights,  ant,  lib.  iv.  656.     The  application  of  the 

.  Wathen,  1  How.  (U.  S.)  189;  statute  of  limitations  in  courts  of  equity 

Baird,  7  id.  234.     In  Living-  in  England  to  all  analogous  matters  was 

lisbury  Ore  Bed,  16   Blatch.  made  at  an  early  period  after  such  statutes 

C.)  549,  a  bill  was  brought  went  into  effect,  Beckford  v.  Wade,  17 

>rporation  to  compel  it  to  issue  Yes.  96 ;  Smith  v.  Clay,  8  Bro.  C.  C.  30 ; 

t  of  stock  to  the  complainant.  Bond  v.  Hopkins,  1  Sch.  &  Lef.  413;  and 

rty  interest   upon  which  this  even  before  these  statutes  were  enacted 

issued  was  a  bed  of  iron -ore.  these  courts  refused  relief  upon  stale  de- 

ainant   claimed   under  a  will  mands,  where  a  party  had  slept  upon  his 

[.,  who  died  in  1872.     H.  had  rights  so  long  that  its  enforcement  was 

benefit  from  the  property  for  likely  to  operate  as  a  fraud  upon  the  de- 

)efore  he  died.  No  demand  had  fendant,  or  upon  other  grounds  would  be 

nade  for  the  stock  until  made  inequitable.     Cholmondeley  v.  Clinton,  2 

>lainantin  1874.   Other  persons  Jac.   &  W.    1.     But  when  a  party  has 

enjoyed  and  claimed  title  to  equitable  rights  it  will  not  refuse  relief, 

ires  ever  since  1844,  and  during  although  the  claim  has  been  outstanding 

ifty  years  H.  was  in  a  position  for  a  long  time,  if  the  reason  for  d(4ay  is 

it  his  property,  if  he  had  any,  such  as  not  to  defeat  the  party'sn^laim  to 

d  by  others.     The  court  held  its  enforcement  upon  the  ground  of  laches 

•mplainant  was  precluded  from  or  acquiescence.  Lunn  v.  Johnson,  3  Ired. 

he  ground  of  the  laches  and  (N.  C.)  Eq.  70;  Mason  w.  Crosby,  1  Dawes 

e  of  H.     In  an  Illinois  case,  (U.  S.  C.  C),  303  ;  Kimball  v.  Ives,  17 

Wilson,  89  111.  357,  a  bill  was  Vt  430;   Bancroft  v,  Andrews,  6  Cush, 

set  aside  an  administrator's  (Mass.)  493. 

estate  made  eight  years  before,  '  Ellison    v.    Moffat,    1    Johns.    Ch. 

ttd  that  the  purchaser  had  been  (N.  Y.)  46;  Frost  v.  Coon,  30  N.  Y.  428; 

ud  in  procuring  persons  not  to  Ray  v.  Bogart,  2  Johns.  Cas.  (N.  Y.)  432; 

him.      Seven  years  after  the  Calhoun's  Appeal,  39  Penn.  St.  218;  Haw- 

d,  it  was  amended  by  setting  thorn  v,  Bronson,  16  S.  &  R.  (Penn.)  269; 

tber  ground  of  relief  that  the  Halsey  v,  Tate,  52  Penn.  St.  311  ;   Cad- 

le  by  an  agent  in  the  absence  wallader's  Appeal,  57  id.  158. 
iitrator.     The  court  held  that 
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■hewn,  Uai  tttf  atttnte  of  limitntions  h&s  not  run,  a  court  of  equity  will 
■  lot  rdUtt  ntiaf  <m  the  groimd  of  lacliee.'  Delay,  aioouuting  evia 
to  kp|M>rwtMgligHke,  xahy  l>e  explained,  and  uudui'  8{)M;ial  circiim- 
I»I»BIH,  U  what  tkure  iB  difflc-ultv  about  the  title,  it  does  not  amount 
to  ft  bar  to  nKaf  ta  equity.'  Ho  the  lapse  of  twetre  years  without  the 
{■{ynaatof  ialwartori  a  mortgage  bond  has  been  held  not  sufficient  to 
M19  it  wuktt  li»  head  of  a  stale  demand.*  But  generally,  except  where 
Ihft  e^planatfoD  cf' tite  delay  ia  reasonable,  a  cluim  in  equity  must  be 
•iddUlid  ■IIMil  totb  a  reasonable  time  that  the  court  may  do  no 
Iqjoatloe  to  the  defendant ;  and  where  a  bill  was  broiigbt  to  ^ecD^'e^  a 
hNlMOe  oltiOKd  to  be  due,  and  which  couhl  only  be  determined  by  an 
wiMt'lfn  of  ioaoonts  more  than  twenty-seven  years  old,  the  courb 
JBwBJWod  thft  bill  oa  the  ground  that  the  demand  was  stale.'     So  nhera 

•  MQ  WS8  broflght  ftgbint  the  representative  of  a  diK-eased  treasurer  oF 
ft  legally  utftbUabed  lottery,  to  recover  a  bidance  of  funds  claimed  to  b» 
ta  Uft.  pOMeadon  at  the  time  of  hia  decease,  and  it  appeared  that  tbe-^ 
lottery  was  eatabUthad  in  1602,  and  that  most  of  the  funds  had  heen_ 
adtpeBcM  by  1801,  and  that  the  treasurer  died  in  1817,  and  the  hilL^ 
waa  not  bnx^ght  oetA  1830,  the  court  held  that  the  demand  was  stakr  - 
and  dianiasetl  tbe  Ull.'    But,  as  previously  stated,  where  there  is  a  -■ 
W—Ottabla  exouae  tan'  delay,  length  of  time  does  not  defeat  equitable     = 
laUef.    TkoB,  iriiaMi  a  wife  man-ied  her  husband  in  her  infancy,  but   ^ 
IlBiaecHMely  mi  tila  death  asserted  her  rights  by  suit,  tbe  court  held 

>  Flatt  •.  Pktl^  M  N.  Y.  ew.   And  ia  NrUon  0.  Cnmngtoo.  i  Mnnf.  (V<l)  332; 

•  jW»pe«««»hrf»iab»Brnntc!clali!iougli  Ajlrtt  V.  King,  II  I*^i«h  (W),  486; 
Uw  itstate  hw  ran,  nnpt  vhen  the  slat-  IkkHv.Hwri^  lOld-SSt;  Glenn r.Hcb^ 
■te  is  eipienlj  mpi^ied  la  oourM  of  e<)iut7.  12  Q.  ft  J.  (Hd.)  271.  A  aanty  who,  nz 
It.wTtnce  V.  Rokn,  61  Ma.  SS.  A  court  of  Tears  «fl«r  tb«  deatli  of  hit  co-aaratT,  pud 
equity  will  refuse  to  iiiterpoM  to  relieve  &  the  debt,  uid  neuiy  two  yean  adsmnU 
party  against  an  inadvertent  otoieaion  to  demanded  coutrilutiaii  of  the  admisb- 
Mt  up  a  certaiu  defence  where  be  has  been  tratot  of  liU  co-stuety,  it  tu  held  that 
guilty  of  unreasonable  laches.  Wilson  v.  his  claim  waa  nc4  barreil,  as  tbe  admiBii- 
Wilson,  S  Lea  (Tenn.),  17;  Sa^nt  d.  trator  bad  made  uo  paymenta  during  that 
Bigelow,  24  Minn.  870.  And  in  tbe  caae  time  except  to  himself,  bo  that  no  ii^tuj 
first  cited  above,  three  jeara'  delay  waa  could  lesult  to  the  estate  from  the  delay, 
held  to  amount  to  such  laches  aapredoded  BurrowsT.  M'Whann,  1  Deaau.  (S.C.)40). 
relief.  And  a  delay  of  six  jears  bsA  been  So  where  a  judgment  creditor  allowed  tlM 
beld  to  be  such  lacbea,  unexplained,  ■•  judgment  to  Uedonnant  for  ten  yean,  and 
would  justify  the  court  in  refusing  to  per-  then  revived  it  bj  tcin  /adat,  it  was  hdd 
mit  a  complainant  ta  file  an  amended  bill  that  lapse  of  time  wss  no  bat  to  a  lull  Gled 
Betting  np  matters  in  existence  when  tbs  by  the  judgment  debtor  for  relief  apuiul 
original  bill  was  Hied.  Harr  v.  Wilson,  the  judgment.  Hill  «.  Jones,  S  Dev. 
2  Lea  (Tenn.)  229.  But  a  supplemental  (N.C.)  Ch.  101.  See  also  Lewis «.  Biook^ 
bill,  setting  lip  new  matter  accndng  after  6  Yerg.  (Tenn.)  167. 

the  original  bill  was  broogbt,  may  be  filed  *  Kiima  v.  Smith,  3  K.  J.  Eq.  It 

three  years  after  the  origioal  bill  waa  filed,  *  Atkinson  v.  Bohinson,  9  Lei^  (^a-X. 

although  the  statute  of  limitations  in  snch  393. 

cases  at  law  nins  in  two  years.     Cheek         '  Carrutbert  «.  Tnutses  of  Ltzingttv, 

V.  Anderson,  2  Lea  (Tenu.),  lei.  U  Leigh  (Ta.),  816. 
*  King  V.  Morford,  1   S.  3.  Eq.  271; 
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thmt,  althoi^  the  bill  was  not  broaght  until  thirt}*-flye  years  after  tlie 
smse  of  her  oomplahit  accrued,  her  demand  was  not  stale.  ^  Lapse  of 
time,  in  equity,  is  permitted  to  defeat  an  acknowledged  right  only  on 
Aie  ground  of  raising  a  presumption  that  the  right  has  been  abandoned, 
md  this  presumption  will  never  prevail  against  opposing  facts  and 
drcamstances  outweighing  it.' 

Sec.  61.  Bffect  of  Aoquiesoenoe. —^  Courts  of  equity  will  also  refhse 
x>  grant  relief  where  a  person  has  acquiesced  in  the  exercise  of  a  right  by 
mother,  under  such  circumstances  that  he  cannot  equitably  dispute  the 
'ight,  although  his  acquiescence  has  not  existed  for  the  statutory 
yetiod.  Ix>rd  £ldon  *  gives  expression  to  the  rule  in  such  cases  thus : 
'This  court,"  says  he,  *'  will  not  permit  a  man  knowingly,  though  but 
MSsiTel}',  to  encourage  another  to  lay  out  money  under  an  erroneous 
>pinion  of  title ;  and  the  circumstance  of  looking  on  is  in  many  cases 
IS  fltxong  as  using  terms  of  encouragement,  a  lessor  knowing  and  per- 
nitting  those  acts  which  the  lessee  would  not  have  done,  and  the  other 
Host  conceive  he  would  not  have  done,  but  upon  an  expectation  that 
he  lessor  would  not  throw  any  objection  in  the  waj*  of  his  enjoyment."  * 
[n  anoUier  case,*  Lord  CorrENRAM  said :  ^^  If  a  party  having  a  right 
tends  by  and  sees  another  dealing  with  the  property  in  a  manner  in« 
ADsistent  with  that  right,  and  makes  no  objection  while  the  right  is  in 
progress,  he  cannot  afterwards  complain.  This,"  sa3's  he,  *^  is  the 
iroper  sense  of  the  word  ^  acquiescence.' "  But  a  person  who  has  not 
somplete  knowledge  of  the  facts  cannot  be  said  to  acquiesce.*  ^^  I  do 
lot  see,"  says  Turkeb,  L.  J.,'  ^^  how  a  man  can  be  said  to  have  ao* 


1  Tata  V.  Greenlee,  2  Hawks  (N.  CX 
ISd.     See  also  Falls  v.  Torrence,  id.  490. 

'  Nelson  v,  Carrington,  4  Munf.  (Va.) 
02;  Beardon  v.  Learj,  1  Litt.  (Ky.)  53; 
iarkhead  v.  Coulson,  2  D.  &  B.  (N.  C.) 
Jk.  77.  The  poterty  of  the  plaintiff  is 
kA  an  excuse  for  delay.  Locke  v.  Ann- 
trong,  id.  147 ;  Perry  v,  Crsig,  8  Mo. 
(16.  Bat  see  Mason  v,  Crosby,  1  W.  &  M. 
[IT.  8.  C.  C.)  841. 

•  Dann  r.  Sparrier,  7  Vet.  281.  The 
lelaj  of  a  party,  apiirised  of  his  right,  and 
if  its  infringement,  to  assert  it,  for  a 
)eriod  sufficient  to  bar  an  action  at  law, 
banded  on  the  same  right,  will  preclude 
dm  from  relief  in  equity,  especially  if  by 
nch  delay  he  has  avoided  a  risk  which 
rtheniise  he  must  hare  shared  with  the 
idrerse  party.  Therefore,  where  a  cor- 
xnation  for  manufacturing  purposes,  being 
(Ratly  embarrassed,  in  1818,  voted  to  sell, 
md  in  dot  sold,  its  property  to  lelieve 
tsdf  from  such  embarrassment,  but  the 
■le^  though  without  actual  fraud,  was  so 


made  as  not  to  be  valid,  the  plaintiff,  a 
stockholder  of  the  corporation,  apprised  of 
what  had  taken  place,  and  informed  that 
he  might  be  admitted  into  a  new  associa- 
tion, embracing  most  of  the  members  of 
the  corporation,  and  possessing  its  prop- 
erty, under  such  sale,  upon  the  same  terms 
as  they  had  been  ;  after  this,  the  plaintiff 
made  no  claim  until  1826,  and  brought  no 
suit  until  1828,  when  he  sought  relief  by 
a  bill  in  chancery,  it  was  held  that  he  had 
outstaid  his  time  ;  and  the  bill  was  dia- 
missed,  but  without  costs.  Banks  «, 
Judah,  8  Conn.  145. 

*  See  Youst  v.  Martin,  8  S.  &  R. 
(Penn.)428. 

*  Duke  of  Leeds  v.  Amherst,  2  Phil- 
lipa,  128. 

*  Marker  v.  Marker,  9  Hare,  16. 

*  Cooper  V.  Greene,  8  D.  0.,  F.  A  J.  58. 
See  also  Hall  v.  Noyes,  cited  8  Ves.  748  ; 
Lord  Selsey  v.  Blioades,  1  Bligh,  N.  S.  1 ; 
Anonymous,  cited  6  Ves.  632;  Rudd  v. 
Seweli,  4  Jur.  882. 
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qaiesoed  fn  tlwt  he  don  not  know  ;  and  ia  cases  of  this  sort  I  think 
that  BoqiiiesoeiiM  frnpUes  fbU  knowlnlge,  for  I  tnke  tlie  i-u'.e  to  be  qail* 
Mttled  that  R cMtMf  fw  fniK ouinut  be  liouod  In- acquiesci^noc,  unless  be 
bu  been  fbllf  infiiniMd  tiX  hit  rigbts  aud  of  ull  the  uiutodal  facts  aod 
cdrcumstaaoea  of  tba  cue." 

tixc.  fi2.  DIatlnetloii  iMtwean  Lachea  and  AoqulMcenoe. — While 
the  words  "ladM***  and  **aoqai«sceDce"  are  oOeu  useii  as  similar  in 
meaning,  the  cHstlnotion  In  their  import  is  both  great  and  ini[K>rUiit 
Lwihea  import  a  merelj  patriae,  while  acquiescence  implies  active, 
aiaent;  and  while,  when  tfaen  is  no  statutory  limitation  applicable  lo 
the  case,  ooorts  «t  «qo!tj  woold  diecouiage  laches  aud  refuse  relief 
after  great  and  nne^ptalned  delay,  yet  nhere  there  is  such  a  statutoiy 
UmitaUon  they  will  not  anUdpate  it,  as  they  may  where  acquieacenca 


Ladies  amoant,  Id  flwt,  onlj  to  that  inferior  species  of  acquiest^nc^ 
deeoribed  in  the  fbllowing  terms  by  Kinderslet,  V.  C.  : '  '*  Mere  ac^ 
qnlesGenoe  (if  bf  acqaieeoenoe  t»  to  be  underalood  only  abstaiuiiig  froo^ 
legal  proceedings)  Is  nnimportant ;  where  one  party  invades  the  lights 
trf  another,  that  otber  does  not  in  general  deprive  himself  of  the  righS 
of  Beeklng  redress  merely  beoaoae  he  rusains  pasdn }  tudesa,  1nflnini|_j 
be  continaea  inaotlTe  so  long  as  to  bring  the  ca«s  witUn  tito  parrtew  oT^ 
the  statate  of  limttattoDa."  *  Mere  l^we  of  Ume  mif,  bowOTsr,  taak^ 
therecqmiiogofsBiatterQnreasonabte.*  Mere  aogntoaespce  will  not  Iw 
a  bar  in  oases  wbwe  tbeie  ts  an  express  tnist.  In  anotfaBr  ease,*  whkiM 
■ecaa  to  be  aa  aotboity  Ibr  this  propodtion,  tbs  tmat  |nt>praty  hsfl 
been  improperiy  conveyed,  bat  not  for  valne,  to  the  predecessor  in  titfa« 
of  the  defendant  upwards  of  one  hundred  years  before  suit,  and  tlieM 
plaintiff  had  discovered  the  facta  eighteen  years  before  taking  pro- 
ceedings ;  yet,  on  demurrer,  it  was  beld  that  the  statute  bad  no^ 
operation. 

Sec.  63.  Wlten  Bqnlty  will  supply  Remedy  npoa  ■  Claim  barred 
by  the  Statute.  —  When  a  party  applies  to  a  court  of  equity  and  carries 
on  an  unfounded  litigation,  —  protracted  under  circumstances,  and  for 
a  length  of  time  which  deprives  his  adversary  of  his  legal  rights,  —  a 
substitute  for  the  legal  right  of  which  the  party  so  prosecuting  an 
unfounded  charge  has  deprived  him  should  be  supplied  and  admin- 
istered.*   And  in  instances  where  a  court  of  equity  con  consistently  do 

1  Rochdale  Canal  Co.  v.  Eiog,  2  Sim.  R.  k  Wj.  453 ;  Pitt  v.  I»rd  Dacr^  I.  IL 

N.  B.  Se.  3  Ch.  D.  205. 

*  These  Temarks  are  eiroDeousI;  attrib-  *  Puttne;  «.  Wtnen,  9  Tm.  7S  ;  Baal 
ated  to  Lord  Ckanworth  by  Lohd  i>.  Hopkins,  2  Sch.  *  Lef.  030;  Graot*. 
Cbrlmsfohd,  in  Archbold  v.  ScnUj,  B  H.  OraDt,  2  Rnsi.  BBS  ;  Eaat  India  Co.  k 
L.  Caa.  seo.  Campion,   11   Bli{^   lES.     Where  a  d»- 

■  Green's  CiK,  L.  R.  IS  Eq.  128.  fendant  in   a  suit  at   law   haa  najnatly 

*  Brown  v.  Radrord,  W.  N.  1S74,  pleaded  the  statute  of  limitationB,  eqni^ 
p.  124.    See  alao  CamptwU  v.  Gmham,  1    nuy,  oa  that  gcoand,  Tefius  to  the  de* 
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80^  it  will  grant  relief.  But  there  are  limits  even  to  the  powers  of  a 
court  of  equity ;  and  in  matters  where  the  party  has  a  remedy  at  law,  it 
has  no  more  power  to  set  aside  the  statute  than  a  court  of  law  has. 
Nor  have  such  courts  the  power  to  enjoin  a  party  from  setting  up  the 
statute  in  a  case  where  he  is  legally  entitled  to  its  benefits,  and  the 
exercise  of  such  authority  would  be  an  usurpation  of  authority  wholly 
anwarranted. 

As  to  the  application  of  the  statute  in  equity  in  cases  involying  trusts, 
see  chapter  on  Trusts. 

fcndant,   in  his  defence  to  the  sait,  the  has  not  power,  on  accoont  of  any  supposed 

benefit  of  the  statute.    Lunn  v,  Johnson,  inequity,  to  enjoin  the  party  from  insist- 

S  Ired.  (N.  C.)  Ch.  70.     But  in  Walker  v.  ing  on  the  statute  of  limitations  in  any 

^mith,  8  Yeig.  (Tenn. )  238,  it  was  held  action  which  may  he  brought  for  its  re* 

iJtat,  where  a  purely  legal  demand  has  been  covery. 
iPKxed  by  lapse  of  tune,  a  court  of  equity 
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8ec.  C4.  Qeseral  Reasons  for  Jadlolal  EzoepttQiu,  — The  statute  oV 
Jamea,  which  is  tlie  foundation  of  all  of  our  etatutes  of  limitationH,  sni^ 
which  is  virtually  in  force  in  eeveral  of  the  States,  and  practically  iifll 
all  of  them  with  some  exceptions,  did  not  eoutaio  any  exception  in  cas^ 
of  ai-knowlcdgmeoLs  of  iiirlelitt-dness  liy  lh.>  di'litor,  yiT  .it  iin  early  da>« 
such  an  exception  was  read  into  the  statute  by  the  judges,  and  there  im 
'  no  instance  of  Judicial  legislation  that  is  better  sustained  by  both  reaaoiK: 
and  Justice  than  this.    The  true  reason  for  these  exceptions  is  to  bee 

I  found  in  the  fact  that  the  reason  for  a  statutory  bar  utterly  fails  vhenM 
B  debtor  from  time  to  time  admits  the  existence  and  justice  of  the  debt,  ^ 
and  the  courts,  without  intending  to  thwart,  but  rather  to  give  effect  to, 
the  true  intention  of  the  statutes,  began  at  an  early  day  to  hold  that 
where  a  debtor  expressly  promises  to  pay  a  pre-existing  debt,  or  ac- 
knowledges its  existence  under  such  circumstances  that  a  promise  to 
pay  it  can  be  implied,  the  statute  is  suspended  np  to  that  date,  and 
begins  to  run  anew  ttom  the  date  of  snch  new  promise  or  acknowledg- 
ment. Id  other  words,  that  under  the  circumstances  named  the  debt 
is  revived  and  put  on  foot  for  a  new  period  of  life,  coextensive  with 
I  the  statutoT)'  provision.  In  all  cases,  however,  where  an  acknowledge 
ment  Is  relied  upon  to  renew  a  debt,  it  will  be  found  that  these  requi- 
sites are  indispvensable :  — 

Fi'nt.  The  acknowledgment  must  be  in  terms  sufficient  tow 
inference  of  a  promise  to  pay  the  debt ; 

Second.  It  must  be  made  to  the  proper  person ; 
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r.  By  the  proper  person ;  and, 

h.  With  tiie  proper  formalities,  where  any  are  required  by  stat- 

jid  in  the  ease  of  real  property,  in  order  to  have  any  effect,  it 

t  shown  to  have  been  made  before  time  has  finally  run  in  favor 

person  making  it. 

these  general  rules  in  mind,  less  difficulty  will  be  experienced 

Dg  with  isolated  questions  under  this  head  than  would  otherwise 

the  rules  stated,  it  will  be  seen  that,  whatever  abstruse  theories 
merly  have  existed  in  reference  to  the  principles  upon  which 
atutes  are  predicated,  or  in  reference  to  the  presumptions  aris- 
«jrh>m,  it  is  now  well  settled  that  no  acknowledgment  is  sufficient 
a  case  out  of  the  operation  of  the  statute,  unless  it  is  of  such  a 
3r  that  a  new  promise  sufficient  to  revive  the  debt  can  be  fairly 
therefrom ;  ^  and  the  theory  upon  which  the  courts  proceed  is, 

ow  V,  Bellamy,  7  Vt  54  ;  All-  denial.    But  if  a  debtor  denies  the  debt, 

wan,  2  Hill  (S.  C),  S26  ;  Sands  but  says,  **  Prove  by  A.  that  I  had  the 

a,  15  Johns.  (N.  Y.)  511 ;  Cohen  timber  and  I  will  pay  for  it;"  if  it  is 

2  Bailey  (S.  C. ),  283;  Smallwood  proved  by  A.  that  he  had  the  timber,  then 

ivood,  2D.  &  B.   (N.  C.)  S30  ;  the  statute  bar  is  removed ;  but  proof  of 

Wilson,  12  S.  &  R.  (Penn.)  393.  that  (act  by  other  witnesses,  but  not  by 

«  distinct,  and  without  question  A.,  will  not  remove  the  bar,  because  there 

Dg  due,  or  an  intimation  that  it  is  nothing  to  supfiort  the  promise.     Rob- 

t  be  paid.     Berghaus  v,  Calhoun,  bins  v.   Otis,  1   Pick.  (Mass.)  368.     So 

Penn.),  219  ;  Glein  v.  Ries,  id.  where,  upon  being  shown  a  note,  he  ad- 

iaon  V,  Handley,  1  Bibb  (Ky. ),  mitted  its  genuineness,  but  said  he  "  had 

•n  r.  Webster,  15  Wend.  (N.  Y.)  not  been  duly  notified  and  was  clear  by 

id  V.  Manners,  5  J.  J.  Mar.  (Ky.)  law,*'  it  was  held  not  sufficient  to  remove 

erefore,   an   acknowledgment  of  the  statute  bar,  although  in  fact  he  had 

:e  of  a  claim,  without  anything  been  duly  notified,  because  there  is  nothing 

Bnfiicient  to  remove  the  statute  upon  which  a  new  promise  can  be  predi- 

if  the  debtor,  in  connection  there-  cated.    Miller  v.  Lancaster,    4  Me.  159. 

-8  anjrthing  to  indicate  that  al-  So,  where  a  defendant  says,  "If  I  owe  you 

le  claim  is  just,  yet  he  does  not  anything  I  will  pay  it,  but  I  owe  you 

pay  it,  as  "  the  debt  Is  an  honest  nothing,"  Perley  v.  Little,  3  id.  97;  so 

I  have  paid  it,"  Tichonor  v.  Col-  where,  upon  being  shown  a  note,  the  de- 

J.  L.  153;  Smith  v.  Freel,  Addis,  fendant  said,  "I  don't  think  father  in- 

!91 ;  Gray  v.  Kemahan,  2  Const  tended  I  should  pay  the  note;  I  think  I 

. )  65,  is  not  sufficient,  although  have  paid  it ;  but  I  suppose  I  must  pay  it, 

ived  that  the  debt  had  not  been  if  anything  is  due,  and  they  insist  upon  it, 

ley  V.  Bailey,  14  S.  &  R.  (Penn.)  as  father  is  dead,"  Russell  v.  Copp,  5  N.  H. 

luse  no  promise  can  be  implied  154  ;  so  where  the  defendant,  after  admit- 

ich  to  revive  the  debt     But  if,  ting  the  debt,  said  that  "  it  was  not  in 

ng  shown  a  note  purporting  to  his  power  to  pay  it  at  that  time,  but  he 

i  executed  by  him,  he  denies  his  hoped  to  see  the  plaintiff  and  do  something 

thereto,  but  say,  "Prove  that  I  about    it,"  Hancock  v.   Bliss,  7  Wend, 

e  note  and  1  will  pay  it ; "  if  his  (N.  Y. )  267.     But  see  Olcott  v.  Scales,  3 

is  proved  to  be  genuine,   the  Yt.  173,  where  a  contrary  doctrine  was 

ir  is  removed,  because  there  is  an  held.      An  admission  by  the  defendant 

romise  to  pay  upon  the  perform-  after  a  debt  is  barred,  that  '*  it  is  just, 

I  condition,  notwithstanding  his  so  far  as  I  know,  but  I  left  it  to  F.,  and 
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that  the  old  debt  forms  a  good  oonaideimtkm  for  a  new  proodfle, 
tzpresB  or  impUed,  and  that  any  dear  and  nncpialffted  admiaaioii  of  tto 
debt  as  an  existing  lisbilitgr  carries  with  it  an  implied  promise  to  p^^ 
nnless  snch  infoienoe  is  lebatted  either  by  tiie  dromoDstanoea  or  tte 
language  nsed.^ 

Sbc.  65.  Blstorioal  Ttow  of  the  tmm  idattng  to  Aofcaoiwlsflftiasatib 
•—When  the  statute  of  James  I.  went  into  operation,  the  oonrti  wm 
indined  to  oonstme  it  strictly,  and  an  acknowledgment  to  tske  a  OMS 
oot  of  the  operation  of  the  statate  was  required  to  amount  TirtnaQf  to 
an  express  promise  ;*  and  in  some  of  tiie  cases  it  is  suggested  that  i^ot 
onty  most  there  be  a  new  promise,  bat  also  fliat  this  promise  nost  fes 
founded  on  a  new  ocMisideration.*    Later  on,  however,  greater  laxi^ 

hftTekept  no  aooonst  njidf,'*  aboadding        ^  Hariiold  9,  Kwrti»  16  Fam.  8L  tW; 

that  the  dAfendanti  ^'wera  indebted  to  Taa«.  K«it»  47  UL  Stt ;  Onnt «  JMi^, 

him,"  is  not  snlBoknt    Fellet «.  Unaley.  IS  Ark.  7dt ;  CUks  fh  Wrnkw^  7  flB 

6  J.  J.  Mar.  (Ky.)  837.     "I  gave  the  (K.  Y.),  46 ;  AUiaoii  «l  Jwmm^  9  Willi 

note,  hat  it  ia  paid,"  New  Orleaoa^  Ice.  (F^nn.X  S80 ;  Aah  «l  FUton,  a  a  ft  1^ 

Go.  V.  Haiper,  11  La.  An.  SIS;  Dickinson  JFton.)  SOO ;  Wakeniaii  m,  [Una mas,  • 

«.  MeCamey,  6  Qa.  486,  is  not  sniBeient.  N.  T.  88;  Porter  a  HiU,  4  Xe.  41;  Msi^ 

In  Play  v.   Qarcellon,    17  Me.  145,   a  son  «.  Oohb^  4  Ha.  481;  Deahoa «.  ■rtajb 

mere  general  admission,  aa  "I  owe  him  4  Mei  418 ;  Hand  «•  Lee^  4  T.  Bl  Xak 

something,''  withoat  stating  how  much  or  (Ky.)  86;  Gandber  «.  Qandna,ao  la.  ia 

what  for,  waa  held  insnflldent.    See  also  156 ;  FeigQaon  9,  Taylor,  Hayw.  (K.  0} 

sutler  V.  Bremer,  28  Peun.  St  418,  to  the  80.    In  some  of  tiie  eases  tt  is  aaU  M 

same  effect    To  take  a  case  oat  of  the  under  the  statote  of  lindtathms  a  pt» 

statate  of  Hmitations,  tfaescknowledgment  sumption  ariaes  that  the  deAndaat^  hm 

of  indebteoness  prored  must  be  shown  to  the  lapse  of  timeb  haa  lost  the  ^Mmrn 

reUte  to  the  particular  demand  in  ques-  which  would  have  arailed  him  In  Ua  d^ 

tion.    Buckingham  v.  Smith,  28  Conn,  fenceif  he  had  been  seasonably  called  upas 

453.   And  a  naked  admission  of  indebted-  for  payment ;  but,  when  this  presumptioa 

ness,  withoat  indicating  the  amount  or  is  rebutted  by  an  acknowledgment  of  thi 

natare  of  the  debt,  or  a  promise  to  pay  defendant  within  ax  years,  the  contiact  it 

something,  without  any  reference  to  the  not  within  the  intent  of  the  statute.    Bax* 

sum  to  be  paid,  or  what  it  is  to  be  paid  for,  ter  v,  Penniman,  8  Mass.  133  ;  Fiske  9, 

is  no  answer  to  the  plea  of  the  statute  of  Needham,  11  id.  452  ;  Grist  v.  Newmai^ 

limitations.    Shitler  v.  Bremer,  23  Penn.  2  Bailey  (S.  C),  92;  M'Lean  v.  Thorpe  S 

St.  413.     But  the  question  as  to  whether  Mo.  215  ;  Gailer  v,  Grinnell,  2  Aik.  (Vt) 

such  an  admission  in  a  given  case  is  suffi-  349  ;  Lyon  v,  Marclay,  1  Watts  (Penn.), 

cient  must  depend  largely  upon  the  cir-  271;  Bullock  v.  Perry,  2  S.  fc  P.  (Ala.) 

curostances,  Lord  v,  Harvey,  3  Conn.  370;  319  ;  Beale  v.  Edmondson,  8  Call  (Va.), 

and  the  circumstances  attending  what  was  514.     But  it  will  be  seen  that  these  casei 

said  must  be  taken  into  account,  as  they  were  decided  when  the  old  theory  pie* 

form  a  part  of  the  res  gestcR,  Whitney  v,  vailed,  and  before  it  was  regarded  as  essen- 

Bigelow,  4  Pick.  (Mass. )  110.  tial  that  the  acknowledgment  should  be 

An  acknowledgment  by  the  defendant  such  as  to  raise  a  new  promise  to  pay  Ihi 

to  a  stranger  that  he  had  received  the  debt 

money  of  the  plaintiff's  testator,  but  that         *  Lacon  v,  Briggs,  3  Atk.  105;  Williami 

nobody  could  prove  it,   with  a  general  v.  Gun  Fortescue,  177;  Bass  v.  Smith,  IS 

statement  that  he  would   "  satisfy "  the  Yin.  Abr.  229. 

plaintiff,  is  not  such  an  acknowledgment         *  Pollkxfen,  C.  J.,  in  Bland  v.  Hasd* 

or  promise  to  pay  as  will  answer  the  plea  rig,  2  Vent  151. 
of  the  statute  of  limitations.    ZfK?bsrisft  v, 
Zacharias,  23  Penn.  St  452. 
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d,  and  the  courts,  acting  npon  the  mistaken  principle  that  the 
iras  predicated  upon  the  presumption  of  payment  of  the  debt, 

t  an  acknowledgment  that  rebatted  this  presumption  was  suffi- 
>r  a  time  held  that  any  admission  of  a  debt,  however  indirect, 

Q  though  accompanied  with  a  distinct  expression  of  an  intention 

[Mty,  removed  the  statutor}'  bar.^    But  Lord  Ellenborough,  in 

n  V.   HonemAn,    4  East,   699;  called  a  witness,  to  whom  the  defendant 

enongfaf  1  Bing.  266;  Partington  was  also  indebted,  and  who  having  called 

r,  6  Esp.  66 ;  Mount  Stephen  v.  on  him  for  money,  the  defendant  said, 

B.  k  Aid.  41;  Clark  v.  Hougham,  "  I  suppose  you  want  money;  but  I  can*t 

149;  Dowthwaite  v,  Tibbut,  5  pay  you ;    I  must  pay  Mr.  Peters  (the 

5 ;  Scales  v,  Jacob,  3  Bing.  688.  plaintiff)  first,  and  then  I'll  pay  you." 

mte  the  old  rule  and  its  inoon-  Held,  a  sufficient  acknowledgment,  to  take 

!  give  the  gist  of  a  few  cases,  the  case  out  of  the  statute,  notwithstand- 

Bdllie  V.  Siebald,  15  Yes.  185,  a  ing  it  was  not  made  to  the  party  himself. 

he  statute  was  overruled  upon  If  a  defendant  admits  a  debt  which  would 

m  the  defendant  to  the  plaintiff  otherwise  be  barred  by  the  statute  of  lim- 

reasons  for  declining  to  pay,  and  itations,  but  claims  to  be  dutchaiged  by  a 

ding  the  plaintiff  to  bring  an  written  instrument,  but  which  being  re- 

lich  were  considered  as  amount-  ferred  to  does  not  amount  to  a  legal  dis- 

1  fteknowledgment  of  the  debt  charge,  he  shall  be  bound  by  the  admission, 

to  take  the  case  out  of  the  stat-  and  the  case  be  thereby  taken  out  of  the 

the  authorities,  though  against  statute   of   limitations.      Partington    r. 

The  case  of  Dowthwaite  v.  Butcher,  6  Eap.  66.      In  assumpsit  for 

M.  It  S.  75,  was  an  action  of  work  and  labor  the  statute  was  pleaded. 

,  to  which  the  statute  of  limita-  Held,  that  evidence  of  an  acknowledgment 

pleaded.    The  plaintiff  served  as  by  the  defendant  that  the  plaintiff  had 

Toyage  to  and  from  Russia  in  performed  work  for  him,  but  that  he  had 

the  demand  was  for  wages  for  an  account  in  bar,  and  when  a  person  who 

ytp  which  took  place  during  the  was  then  up  the  bay  should  come  to  town 

embargo.      The   witness,    who  he  would  have  the  business  settled,  was 

e  making  a  demand  of  payment  sufficient  to  defeat  the  operation  of  the 

endant,  proved  also  that  the  de-  statute.     Poe  v.  Conway's  Admr.,  2  H.  & 

iswered  to  such  demand,  **I  will  J.  (Md.)  807.    In  an  action  against  a  hus- 

there  are  none  paid,  and  1  do  band  for  goods  supplied  to  his  wife  for 

to  pay  unless  obliged  ;  you  may  her  accommodation  while  he  occasionally 

f.*'     This  was  held  sufficient  to  visited  her,  a  letter  written  by  the  wife 

»8e  out  of  the  statute  of  limita-  acknowledging  the  debt  within  six  years 

is  admissible  evidence  to  take  the  case  out 
mpsit  against  the  defendant  as  of  the  statute  of  limitations.  Gregory  v. 
r  a  bill  of  exchange,  and  upon  an  Parker,  1  Camp.  894. 
ated,  evidence  that  the  defend-  The  doctrine  of  these  cases  was  followed 
irledged  his  acceptance,  and  that  in  numerous  American  cases,  as  iu  Cadmus 
en  liable,  but  said  that  he  was  v.  Dumon,  1  N.  J.  L.  176 ;  Sheppard  v. 
then  because  it  was  out  of  date,  Cook,  2  Hayw.  (N.  C.)  241.  This  doctrine 
le  oould  not  pay  it,  and  that  if  it  and  its  inconsistency  is  well  illustrated  in 
it  was  not  in  his  power  to  pay  Harris  v.  Oliver,  1  H.  &  G.  (Md.)  204,  in 
sld  sufficient  to  take  the  case  which  the  court  advanced  the  doctrine 
e  statute,  upon  a  plea  of  tsdio  that  an  acknowledgment,  accompanied  by 
tU  infra  mx  wnnoB.  Leaper  v.  a  naked  refusal  to  pay,  and  an  excuse  for 
.0  East,  420.  In  the  case  of  not  paying,  which  in  itself  implies  an  ad- 
Brown,  4  Esp.  46,  the  plain-  mission  that  the  debt  remains  due,  and 
ove  an  acknowledgment  of  the  furnishes  no  real  objection  to  the  payment 
he  defendant  within  six  years,  of  it,  was  sufficient. 
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an  English  case  prerioaslj  referred  to,^0Oinided  the  flnt  note  of  ohiqgB 
in  this  lax  doctrine  in  deciding  that  while  he  felt  bound  by  pmiow 
aathorities  to  follow  the  laxer  role,  jet  intimated  quite  atzongly  fliat  if 
the  qaestion  wasrw  fnfe^ra,  it  might  not  be  free  from  donbt ;  andGnMp 
C.  J.,  in  a  lat^r  case,*  expressed  similar  yiews ;  and  from  fliis  the  coorti 
began  to  change  the  rule,  until  finally  the  doctrine  was  broa|^  op  ts 
the  true  theory,  upon  which  it  now  standSi  and  which  has  been  pi^ 
yionsly  stated. 

The  statute  does  not  extinguish  the  debt,  but  only  ban  the  remc^f  s' 
it  may  therefore  be  revived  by  a  subsequent  promise  or  an  nnqnalilecl 
acknowledgment  on  the  part  of  the  defendant,  aithou^  it  waa  fiwiDer^ 
held  that  a  promise  renewed  within  six  years,  if  not  upon  a  newsoi- 
sideration,  would  not  be  binding/    But  it  is  now  well  aettkd  tiist  t 
promise  of  payment,  or  an  unqualified  acknowledgment  of  the  debt  m 
still  due  and  unpaid,  will,  if  made  within  the  six  years  befbrs  acHdi 
is  brought,  although  the  debt  was  contracted  long  before,  deprive  thi 
defendant  of  the  benefit  of  the  statute.     And  a  promise  to  pqr  a 
debt  barred  by  the  statute  is  suflident  without  any  new  oonsidenlios. 
The  original  debt  is  a  suflScient  consideration,  and  the  new  pronlii    < 
revives  the  old  debt  instead  of  creating  a  new  one.' 

1 

1  Biyan  v.  HarMman,  ante.  BcoweL  «.  GiU,  80  Ls.  Aa.  pirt  %  Ml    i 

s  HelUngi  9.  Shaw,  7  T«mt  608.  Finkbone't  Apped,  86'  Pttia.  fit  M 

•  It  IB  settled  ''that  the  ttatate  of  Bat  aee  Oanton  Femsle  AfladnqrtL  fiD- 
limitaUona  does  not  dertroy  the  debt,"  it  man,  65  Miss.  148,  when  a  Isttsr  is  Ami 
only  takes  away  the  remedy.  Qnantock  words  was  held  InsnfBdbnt :  "  It  vodi 
V,  Eiigland,  5  Burr.  2630;  Gostin  v.  Brattle,  suit  my  convenience  to  ezecnte  my  nfl^ 
Eirby  (Conn.),  303.  It  does  not  annihilate  for  the  balance  due  yon  for  rent,  psf* 
the  debt,  but  suspends  the  remedy.  Lord  able  Jan.  1,  1877."  In  Oliver  v.  Oisjf 
V.  Sbnier,  3  Conn.  131.  It  affects  the  1  H.  &  G.  (Md.)  204,  the  effect  of  « 
remedy  and  not  the  right.  Jones  v.  Hooks,  acknowledgment  upon  the  debt  is  sblf 
2  Kand.  (Va.)  303;  Graves  v.  Graves,  2  discussed  by  Buchaj^ak,  J.  He  »id* 
Bibb  (Ky.),  207;  Com.  v.  McGowan,  4  id.  ''The  only  difference  between  the  act  ^ 
63;  Barney  v.  Smith,  4  H.  &  J.  (Md. )  495;  limitations  in  this  State  and  the  statoti 
Oliver  v.  Gray,  1  H.  &  G.  (Md.)  204.  of  James  is,  that  here  the  limitation  is  but 

*  2  Vent  152.  three  years;  and  in  this  State  the  rule  pie* 
^  Shack leford  v,  Douglass,  31  Miss.  95;     vailing  in  England,  that  an  acknowledg- 

Harkn  r.  Bemio,  22  Ark.  217;  Illsley  v.  ment  of  the  debt  by  the  defendant  withiB 

Jcwett,  3  Met.   (Mass.)  439;   Newlin  v.  the  time  prescribed  for  bringing  the  suit 

Duncan,  1  Harr.  (Del.)  204;  Kimmell  v.  is  sufficient  to  take  the  case  out  of  the 

Schwartz,  1  111.  216.     Letters  written  by  statute,  has  been  adopted.     In  Barneys. 

a  debtor  to  his  creditor,  acknowledging  an  Smith,  4  H.  &  J.  (Md.)  485,  the  veneraUi 

indebtedness  but  declaring  his  inability  to  man  who  then  preaided  (Jusos  Chabs), 

pay  it,  are  sufficient  to  repeal  the  statute,  said:  'The  act  of  limitations  does  not  ope^ 

Bloom  V.  Kern,  30  La.  An.  part  2,  1263.  ate  to  extinguish  the  debt,  but  to  bar  thi 

So  an  acknowledgment  of  a  debt  by  a  remedy.     The  act  of  limitations  prooeedi 

testator,  by  a  schedule  prepared  at  the  upon  the  principle,  that  from  length  of 

time  of  making  his  will,  if  made  within  time  a  presumption  is  created  that  the 

the  period  prescribed  by  statute   before  debt  has  been  paid,  and  the  debtor  is  de* 

action  brought,  is  sufficient     Rogers  v,  prived  of  his  proof  by  the  death  of  his 

Southern,  4  Baz.  (Tenn.)  67.     See  also  witnesses  or  the  loss  of  reoeipts.     It  is 
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Sec.  66.    Acknowledgments  apply  only  to  Assumpsit.     Theory  on 
which  f onnded.  —  The  doctrine  relating  to  acknowledgments  applies 

the  design  of  the  act  of  limitations  to  pro-  only,  and  not  as  extinguishing  the  debt, 

teet  and  shield  debtors  in  such  a  situation ;  and  feeling  the  nec&ssity  for  a  more  definite 

and  oonaiBtent  with  this  principle  and  this  and  certain  understanding  of  the  eflect  of 

new  the  decisions  have  been  made,  that  the  adopted  construction  than  can  easily 

the  acknowledgment  or  admission  of  the  be  collected  from  particular  cases,  we  will 

debt  will  take  the  case  out  of  the  act  of  endeavor  not  to  reconcile  the  various  de- 

fimitstions ;  because,  if  the  money  is  still  cisions  that  are  to  be  found  in  the  books 

dne  and   owing,  the  defendant  has  not  on  this  subject,  but  to  lay  down  some  gen- 

mffered  from  the  lapse  of  time,  nor  has  eral  rules  for  the  practical  applicatiou  of 

my  inconvenience  resulted  to  him  there-  the  principles  they  establish,  that  the  act 

from.'    And  again,  in  another  part  of  his  does  not  extinguish  the  debt,  but  only 

>|imont   he  says:  'The  acknowledgment  bars  the  remedy,  and  that  an  acknowledg- 

io  the  surviving  partner  saves  and  pre-  ment  by  the  defendant  of  the  debt,  or  a 

mrwtm  the  remedy  in  the  survivor,  and  promise  to  pay  it  within  the  time  pre* 

vwvidu  the  bar  by  the  act  of  limitations,  scribed,  is  sufficient  to  revive  the  action. 

!t  does  not  create  a  new  assumpsit,  but  is  *'  1st,  then,  the  suit  is  to  be  brought  on 

1  aariog  of  the  remedy  on  the  original  the  original  cause  of  action,  and  not  on 


«< 


We,  therefore,  are  not  called  the    new    promise    or    acknowledgment, 

ipon  now  for  the  first  time  to  give  a  con-  which  only  has  the  effect  to  restore  the 

traction  to  that  act;  that  task  has  been  remedy ;  which  is  not  only  according  to 

lerformed  by  others,  at  whose  hands  we  the  common  practice,  but  is  directly  and 

isTe  leceived  it,  with  their  interpretation  strongly  asserted  in  Barney  v.  Smith. 
i  it,  from  which,  if  we  were  disposed  to         *'2d.  It  need  not  be  absolute  and  uncon- 

lo  so,  we  should  not  feel  ourselves  at  ditional,  but  a  conditional  promise  is  suffi- 

iberty  to  depart  cieut;  and  in  such  case  it  is  incumbent  on 

Perhaps  it  would  have  been  better,  if,  the  plaintiff  to  show  at  the  trial  either  a 

of  endeavoring  to  rescue  particular  performance  of  the  condition,  or  a  readi- 

ont  of  its  operation,  the  letter  of  the  ness  to  perform  it,  as  if  the  words  be,  *  ])rove 

tatate  had  been  strictly  adhered  to ;  if  your  debt,  and  I  will  pay  you,*  which  is  an 

he  original  debt  had  always  been  consid-  express  promise  to  pay,  on  condition  that 

red  S8  extinguished,  and  the  moral  obliga-  the  debt  is  proved.     Hey  ling  v,  Hastings, 

ion  treated  as  a  sufficient  consideration  1  Ld.  Raym.  389 ;  Trueman  v,  Fentoii,  2 

ior  an  express  promise  to  pay,  on  which  to  Cowp.  548 ;  Davies  v.  Smith,  4  Esp.  36; 

oond  an  action.    But  according  to  all  the  Loweth  v,  Fothergill,  4  Camp.  185;  Bush 

asea  (for  in  this  at  least  they  agree),  the  v.  Barnard,  8  Johns.  (N.  Y.)  407.     These 

lefat  is  considered  as  not  extinguished,  cases  furnish  different  examples  of  con- 

md  the  defendant  can  only  avail  himself  ditional  promises  to  pay,  each  of  which 

>f  the  statute  in  England,   and  act  of  was  held  sufficient  to  take  the  case  out  of 

lawmbly  here,  by  pleading  it ;  which,  if  the  statute. 

lie  omits  to  do,  it  is  held  to  be  a  waiver  of        "8d.   An  acknowledgment  to  take  the 

its  benefit,  and  the  plaintiff  may  recover  case  out  of  the  act  of  limitations  must  be 

on  the  general    issue,   though  the  debt  of  a  present  subsisting  debt,    unaccom* 

ihonld  appear  by  the  declaration  to  be  of  no  panied  by  any  qualification  or  declarations, 

longer  standing  than  the  limited  period,  which,  if  true,  would  exempt  the  defend- 

Ihis  settled  construction  has  produced  all  ant  from  a  moral  obligation  to  pay  ;  for 

klie    difficulties   and    discrepancies    com-  the  law  will  not  raise  an  assumpsit,  or 

plained  of;  bat  it  is  a  construction  which  imply  a  promise  to  pay  what  in  equity 

b  not  now  to  be  shaken  by  us;  nor,  on  the  and  good  conscience  a  man  is  not  bound 

sther  hand,  should  its  operation  be  ex-  to  pay.    As  if  the  defendant  admits  the 

tended  farther  than  it  has  already  gone.  debt,  bat  at  the  same  time  resists  the  pay- 

"  Taking  the  set  of  limitations,  then,  as  ment  of  it  by  alleging  that  he  has  a  set-off 

find  ity  operating  upon  the  remedy  against  it,  and  that  the  plaintiff  owes  him 
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only  to  cases  fimnded  apon  assumpsit,  and  has  no  lypHeafloiiUfcari 
the  action  does  not  rest  upon  a  promise.    An  ezprass  piomiae  to  pf  a 

more  money,  whieh  Tirtmllj  anioimti  to  poaible  it  had  bam  fltanliamil  fa  w^ 

a  denial  of  hia  liability,  aud  a  refusal  to  otber  modo.    Thne  fbs  eomt  hcM  mU,    \ 

pay  any  part  of  It  on  groonda  fondabing  if  the  plalnttiT  oan  diaprofe  that  aiadi  fa    { 

a  anflkdent  moral  ezeoae  for  not  paying  it,  kta  bimaelf  in  to  reoofer,  bj  ttriU^fesi    ! 

the  acknowledgment  ia  not  auifident  to  under  the  defendant  tiw  «4y  graiiA  m  .1 

remove  the  atatnte  bar.     And,  indeed,  which  he  ptpfeaaai  to  rely.'    Bnt  dl»    : 

takiqg  the  whole  of  the  acknowledgment  wardi^  in  Beale 9,  Kind;  4Kk Hd. Illi    ' 

together  (which  moat  alwaya  be  done),  if  JcsncB  Batlit,  after  ndting  the  wmk    j 

it  ia  in  eflfoct  equivalent  to  a  declaration  of  Chixp  Jvsnos  Oxsai^  aaji:  *I  c»    { 

that  the  debt  ia  diachaiged,  it  ia  not  aof-  tainly  am  not  awan  of  the  oaaM  ta  idriA    i 

iident  to  zaiae  the  neoeaiaiy  new  promise,  my  LoxD  Cbikt  Jmrnca  Oms  nin  ti    | 

If  it  were  othenHae,  and  the  plaintiff  waa  anpport  that  poMon/      Thna  atii^ 

permitted  to  avaO  himaelf  of  the  acknowl-  queatloiiing  tiie  aoondiieaa  of  the  pnfoi^     ^ 

edgment  of  the  debt,  and  to  rqeet  the  tinn.  tn  irhlrb  (inning  thn  IwtwmIb  tliaf  fan 

qualification,  injustice  would  always  be  already  been  made  upon  the  atatatihiAifll 

done  where  the  set-ofl^  claimed  by  the  de-  we  are  not  dlspoaed  to  poah  aqy  iBtti^ 

fendant,  ihould  be  itadf  barred  by  the  act^  and  no  anch  deejajen  hairinig  bMa  )mk 

or  he  should  be  in  want  of  testimony  by  this  court)  we  are  not  pn^nd  to  jW 

anffident  to  support  it    Or,  if  he  admita  our  assent;  but  think  that  ofwy  aokiN^ 

the  receipt  of  mon^,  and  that  it  has  not  edgment  of  a  debt^  whieh  fa  oAfaud  ftotifa 

been  paid,  but  daima  it  aa  a  gift;  which,  a  oaae  out  of  tiie  aet  of  Hmltatfan%  asik 

if  true^  would  exempt  him  from  any  Uabfl-  be  taken  altogether,  and  that  no  erlta'a 

Ity  to  pay.    Or  i(  on  being  called  upon,  can  be  reoeiTed  to  tum  a  dcnfal  of'  ^ 

the  party  says  he  has  paid  the  debt,  and  existenoe  of  the  debt  into  aa  anhnuwln^l' 

will  hunish  the  recdpt,  but  fiuls  to  do  so^  ment  of  a  aubsiatfaig  UabOl^,  by  pnvl^ 

this  will  not  be  aufBcient  to  charge  hkn;  that  he  waa  mistaken  in  anppQafaigl^^ 

but  is  the  very  caae  intended  to  be  pro-  have  been  paid;  which  would  be  to 

vided  for  by  the  act,  the  case  of  a  man  a  case  out  of  the  act  of  limitatiooa 

w]io  is  supposed  to  have  lost  his  evidence  other  proof  than  the  acknowledgmen 

of  payment.  the  party,  for  in  such  a  case  be  manife^^ 

"4th.  What  kind  of  promise  or  acknowl-  not  only  does  not  intend  to  acknowleC^ 

edgment  is  sufficient  to  take  a  case  out  of  a  present  subsisting  debt,  but  in  fact  deo^ 

the  act  of  limitations  is  for  the  court  to  it,  and  there  is  nothing  to  carry,  or 

decide ;  and  the  evidence  offered  to  prove  which  the  law  can  raise  an  implied 

such  promise  or  acknowledgment  is  proper  sumpsit     The  declarations  of  the  defend 

to  be  submitted  to  the  jury,  as  in  other  ant  are  the  plaintiff's  own  proof;  and  if 

cases,  under  the  direction  of  the  court.  chooses  to  introduce  them,  he  roust  be  coi^ 

"It  has  been  contended  in  this  case  that  tent  to  take  them  as  they  are,  and  cmnnc:^ 

where  the  defendant  aUeges  the  debt  to  be  permitted  to  disprove  them  by  otlu^ 

have  been  dischaiged,  and  refers  to  a  par-  evidence,   in  order  to   raise  an  implied 

ticular  mode  of  dischaige,  the  plaintiff  promise,  or  to  furnish  evidence  of  a  proBL.:^ 

may  entitle  himself  to  recover  by  disprov-  ise  to  pay  a  debt  the  existence  of  which  i^ 

ing  the  mode  of  dischaige  referred  to.   We  denied.    With  theoe  views  of  the  aulgec^ 

are  aware  that  the  same  has  been  said  else-  we  do  not  think,  from  the  evidence  aet 


where.    In  Hellings  v.  Shaw,  7  Taunt  608,     in  the  record,  that  the  plaintiff  is  entitled 
Chief  Justice  Gibbs  said:   'Where  the    to  recover.    Whatever  might  have 


defendant  has  stated,  not  that  the  debt  the  effect  of  the  expressions  of  regret  \r^ 

remained  doe,  bnt  that  it  wss  discharged  the  defendant,  if  they  stood  alone,  '  th^ 

by  a  particular  means,  to  which  he  has  the  plaintiff  had  been  excluded  from  th9 

with  precision  referred  himself,  and  where  deed  of  trust,  and  bad  not  been  allowed  to 

he  has  designated  the  time  and  mode  so  come  in  for  his  claim,*  the  declarations  al- 

strictly,  that  the  court  can  say  it  ia  im-  waya  accompanying  them,   'that  be  did 
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ood  barred  by  statate  does  not  remove  the  statute  bar ;  but  it  is  held 
lat  an  action  of  assumpsit  may  be  maintained  upon  such  promise,  and 
le  bond  may  be  given  in  evidence  as  the  consideration  of  the  promise.^ 
ti  a  New  York  case,'  a  promise  to  pay  a  bond  barred  by  the  statute, 
ridenoed  by  a  written  acknowledgment  thereon  within  twenty  years,  was 
eld  sufficient  to  rebut  the  presumption  of  payment  and  to  uphold  an 
ctkm  on  the  bond ;  and  in  a  Missouri  case*  it  was  held  that  a  part 
ayment  of  a  bond  removed  the  statute  bar.  In  a  Kentucky  case  *  it 
as  held  that  where  the  obligor  of  a  bond,  with  a  fhll  knowledge  of  his 
igal  rights,  admits  his  liability,  such  admission  removes  the  statute  bar, 
[id  a  payment  of  interest  on  a  bond  before  the  statute  has  run  thereon 
aa  been  held  sufficient  to  suspend  the  statute/  But  the  present  theory 
dative  to  acknowledgments,  part  payments,  &c.,  is  not  applicable  to 
pedalties ;  and  where  such  debts  are  within  the  statute  neither  an 
dEDOwIedgment,  new  promise,  or  part  payment  can  operate  either  to 
Bspend  the  operation  of  the  statute  or  remove  the  bar  when  it  has  once 
ttadied.  Upon  such  obligations  the  action  is  not,  and  in  the  nature 
f  things  cannot  be,  grounded  upon  a  promise,  but  must  be  either  in 
ebt  or  covenant,  or  actions  in  effect  the  same ;  and  if  the  obligation  is 
I  anywise  changed  or  altered  by  parol  or  a  writing  not  under  seal, 
;  Is  instantly  reduced  to  a  simple  contract ;  but  a  promise  to  pay,  or  an 
dmission  of  liability  thereon,  does  not  produce  this  effect.  The  action 
till  remains  a  specialty  action,  and  it  is  difficult  to  understand  how  to 
plea  of  the  statute  a  new  promise  can  be  replied ;  and  in  Alabama  *  it 
1  held  that  a  new  promise  will  not  revive  such  a  debt.  The  same  rule 
[^lies  to  aU  specialty  debts,  or  debts  which  cannot  be  recovered  in  as- 
ampsit.  Thus  it  has  been  held,  and,  as  we  believe,  correctly,  that  the 
eplication  to  a  plea  of  the  statute  of  a  new  promise  is  not  good  in  an 


ot  consider  that  he  waa  indebted  to  the 
Uintiff,  becaiue  he  had  it  in  his  power  to 
ave  aaved  himself  with  the  securitiea  re- 
nved  from  William  Taylor,  and  ought 
ot,  therefore,  to  ha^e  looked  to  him  for 
Bfi  money/  sufficiently  show  that  it  never 
vs  hit  intention  to  acknowledge  the  claim 
r  the  plaintiff  as  a  subsisting  debt  due  by 
im,  bat,  on  the  contrary,  taken  together, 
(noon ted  to  a  denial  of  any  existing  lia- 
ilitj  on  him  to  pay,  and  for  reason,  which, 
*  true,  furnished  a  real  objection  and  suffi- 
iflot  ezcoae  for  not  paying  it  For  if  the 
Uintiff  had  in  his  hands  securities  with 
liieh  he  should  and  might  have  covered 
ii  ehdm,  but  from  negligence  or  misappli- 
ition  of  the  funds  did  not  do  so,  he  should 
ol  now  look  to  the  defendant  for  it,  nor 
■a  he  be  permitted,  by  evidence  of  the 
isoiBoieney  of  those  securities,  to  convert 


the  defendant's  denial  of  his  liability  into 
an  acknowledgment  of  a  present  subsisting 
debt" 

From  the  foregoing  opinion  I  have 
stricken  out  all  the  propositions  from  three 
to  ten,  because  they  do  not  state  the  law 
as  it  now  exists,  otherwise  it  is  a  good  ex- 
position of  the  law  upon  the  subject 

1  Young  V,  Mackall,  8  Md.  Ch.  Deo. 


898. 

s 

s 

408. 

« 

438. 
ft 


Carll  V.  Hart,  16  Barb.  (N.  Y.)  565. 
Vernon  County  v.  Stewart,  64  Mo. 

Tillett  V.   Com.,  9   B.  Mon.   (Ky.) 


Banning  on  Limitations,  80 ;  Craige 
V.  Callaway,  12  Miss.  94  ;  Armistead  v. 
Brooks,  18  Ark.  521 ;  Hartman  «.  Sharpy 
51  Mo.  29. 

•  Crawford  v.  Childress,  1  AU.  482. 
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aodoii  npoa  a  Judgment  of  a  oourt  of  xeooid,  tiw  oomt  Iwldi^g  liiil 
such  replioatioDS  were  only  applicable  in  actions  upaa  promisee.^  Bat 
in  New  Yoik*  auoh  a  replication  to  an  actum  ona  Juafioe*8  Judgment  ww 
BOBtained ;  but  it  was  aoatained  for  reaaons  peculiar  to  thai  States  and 
upon  a  line  of  reasoning  that  will  hardly  commend  it  as  an  anthorftf  • 
But  where  the  statute,  as  is  the  case  in  some  of  the  States,  ezpres^j 
provides  that  part  payment,  dECMshallremovethebar  asto  thisdassof 
claims  to  the  extent  so  provided,  effect  must  be  given  thereto ;  and* 
as  will  be  seen  hereafter,  where  this  class  of  claims  are  left  to  tdie  oper- 
ation of  the  presumption  of  payment  and  satis&ction  arising  ftom  the 
lapse  of  time,  a  paymeut,  or  acknowledgment  even,  overcomes  this  pie- 
snmption,  and  gives  it  a  new  period  of  life.  If  the  gist  of  an  action  is  the 
iojury  committed  by  the  defendant,  and  the  right  of  action  is  once  bamd 
by  the  statute,  it  is  impossible  to  revive  it  by  an  acknowledgment  thit 
the  defendant  committed  the  ii^ury,  or  of  an  indebtednees  resulting 
thereftom ;  *  and  in  the  case  of  torts  no  acknowledgment  can,  upoa 
any  principle,  sufBce  to  avoid  the  statute.* 

1  Taylor  v.  Spioejr,  11  Ind  (N.  a)  L.  oudadao,  of  hit  cMc,  and  that  h%  tha  dr 

487  ;  NiUack  v.  Ooodnuui,  67  Ind.  174.  fendant*  was  respaiuilil&    Tha  atatata  iC 

*  Caiahore  v.  Hnjck,  6  Barh.  (N.  Y.)  limitatknia  haTing  Um  pleadad.  It  «b0 
688.  held  that  upon  thii  foimof  daolaratioatibg 

*  Bnmd  V.  Longrtraet»  4  N.  J.  L.  825;  plaintiff  waa  not  entitM  to  raoovar ; 
Avant  V.  Swaet^  1  Bier.  (&  C.)  2S8.  In  held,  alao,  that  upon  tfaii  leootd  audi 
Gallig^  «.  HolUngBWorth,  8  U.  a  MoH.  acknowledgment  waa  not  anfldant  to 
(ICd.)  128,  a  promise  after  the  atatate  had  the  caae  out  of  the  atatota.  Short «.  Mi 
ran  waa  held  not  sufficient  to  take  a  case  Carthy,  8  B.  ft  Aid.  828.  In  another 
out  of  the  statute  against  a  carrier  for  a  the  declaration  stated  that  the  defendant^^ 
loss  of  goods,  as  it  was  founded  upon  a  on  consideration,  &c.,  promised  to  inveal^B 
tort.  Ott  V,  Whitworth,  8  Humph.  (Tenn.)  the  plaintiff's  money  on  good  security  ;  buU-^ 
494;  Oothout  v.  Thom)ison,  20  Johns,  that  he  invested  it  on  bad  security.  The^ 
(N.  Y.)  278  ;  Hurst  v.  Parker,  1  B.  &  Aid.  defendant  pleaded  the  general  issue  and^ 
92.  statute  of  limitations;  replication,  that  de-  —" 

*  Where  the  plaintiff  has  the  right  to  fendant  promiiied  as  above  within  six  years ;  Sm 
wnive  the  tort  and  proceed  in  assumpsit,  proof,  that  within  that  time  the  defendant  •= 
the  rule  stated  in  the  text  does  not  apply,  acknowledged  the  security  to  be  bad,  and 
especially  if  the  plaintiff  makes  his  dec-  promised  that  plaintiff  should  be  paid, 
tion  before  the  statute  has  run.  Morton  v.  Held,  that  the  plaintiff  could  not  recover. 
Chandler,  8  Me.  9.  In  an  action  of  as-  the  declaration  stating  no  debt  to  which 
sumpsit,  the  declaration  stated  as  a  breach,  the  subsequent  promise  could  be  applied, 
that  the  defendant  did  not  diligently  and  Dallas,  C.  J.,  said:  "To  revive  a  debt 
sufficiently  make  a  search  at  the  Bank  of  by  promise,  and  take  a  caae  out  of  the 
England,  to  ascertain  whether  certain  stock  statute,  there  must  be  an  antecedent  debt, 
was  standing  in  the  name  of  certain  per-  and  if  a  promise  should  be  made,  when 
sons,  the  defendant  having  been  employed  there  is  no  antecedent  debt,  it  would  be 

as  an  attorney  so  to  do.    The  omission  to  necessary  to  frame  a  special  declaration  on 

search  took  place  more  than  six  years  be-  such  a  promise."  Whitehead  v.  Howard,  8 

fore  action  brought,  although  it  was  not  B.  &  R  372.    An  assumpsit  after  three 

discovered  by  the  plaintiff  until  within  six  y^srs  is  not  sufficient  to  take  a  caae  out  of 

years.     On  the  discovery  being  made,  the  the  statute  of  limitations  against  a  carrier, 

defendant  said  that  it  was  owing  to  the  it  being  founded  on  a  tort   Galligher  «. 
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Thus,  in  the  case  last  cited  in  the  preceding  note,  a  promise  to  make 

mpensation  for  a  trespass  committed  in  illegally  taking  away  coals  in  a 

di-mine,  was  held  not  sufficient  to  revive  the  cause  of  action.^    This 

■ctrine,  together  with  the  present  received  doctrine  as  to  the  theory  of 

knowledgments,  namely,  that  an  acknowledgment,  to  be  effectual, 

ist  amount  to  a  Aresh  promise  to  pay,  is  well  shown  in  the  Judgment 

Tenterden,  C.  J.,  in  an  £nglish  case,^  in  which  he  said:    ^^It  is 

ly  in  actions  of  assumpsit  that  an  acknowledgment  can  be  held  an 

swer ;  and  when,  in  the  case  of  Hurst  v.  Parker,  it  was  decided  to  be 

ipplicable  to  actions  of  trespass.  Lord  Ellenborough  gave  what  ap- 

ars  to  be  the  true  reason,  that  in  assumpsit  '  an  acknowledgment  of 

e  debt  is  evidence  of  a  fresh  promise,'  and  that  promise  is  considered 

one  of  the  promises  laid  in  the  declaration,  and  one  of  the  causes 

action  which  the  declaration  states.*    If  acknowledgment  had  the 

UingBWorthy  3  H.  It  McH.  (Md.)  122.  (and  special  pleading  has  been  aptly  com- 

an  action  on  the  case  for  a  deceit  in  the  pared  to  logic),  it  is  impossible  to  say  that 

e  <if  a  negress,  the  defendant  pleaded  a  confession  of  a  tort  is  a  re-perpetration 

;  guilty  within  six  years,  on  which  issue  of  it ;  and,  unless  it  is,  the  fact  asserted  in 

I  joined.    Spencer,  C.  J.,  said  :  "The  the  replication,  that  the  tort  was  commit- 

sstioQ  then  is,  whether,  if  we  consider  ted  within  six  years  is  not  made  out  by  a 

t   defendant   as  admitting    the  fraud,  confession  that  the  tort  was  committed 

Mn  six  years,  and  declaring  he  was  more  than  six  years  before.    Oothout  v. 

ling  to  do  what  was  right,  such  admis-  Thompson,  20  Johns.  (N.  Y.)  278.    In  the 

n  and  declaration  can  take  the  case  out  case  of  Hurst  v.  Parker,  1  B.  &  Aid.  92, 

tlie  operation  of  the  statute.     The  plea  which  was  an  action  of  trespass  of  break- 

I   that  the  defendant  was  not  guilty  ing  and  entering  coal-mines  and  taking 

hia  six  years ;  the  replication  is,  that  away  coals,  the  defendant  pleaded  actio 

wms  guilty  within  six  years  next  before  noti  aecrevU  infra  9ex  annos  ;  to  which  the 

i  eommencement  of  the  suit.     Now,  it  plaintiff  replied  in  the  affirmative.     At  the 

nconceivable  how  an  admission  of  the  trial  no  evidence  was  given  to  show  that 

ad  within    six    years  can  render  the  the  trespass  was  actually  committed  within 

Ij  guilty  of  committing  it  anew.     It  six  years.     Held,  that  evidence  of  a  prom- 

I  oonsummated  when  the  sale  took  place,  ise  to  make  compensation,  made  by  the 

1  any  subsequent  confession  relates  back  defendant  within  six  years  before  the  com- 

that  period.     The  confession  of  the  fact  mencement  of  the  action,  and  when  he 

>s  not  prove  a  new  fraud,  but  the  firat  was  threatened  with  an  action  for  taking 

1  original  one.    The  plaintiff,  in  his  rep-  away  coals,  was    not    sufficient    sup|>ort 

ition,  has  undertaken  to  prove  that  the  to  this  issue  ;  because  the  plaintiff  was 

endant  was  guilty  within  the  six  years,  bound  to  prove  the  affirmative,  that  he  had 

mng  that  he  had  acknowledged  the  a  good  cause  of  action  within  six  years  be- 

t  within   six  years  is  no  proof   that  fore  the  commencement  of  the  suit,  and, 

(  act  was  done  within  six  years,  and  as  the  action  was  predicated  in  tort,  it 

does  not  support  the  issue.    A  case  of  could  not  be  sustained  by  mere  proof  of  a 

8  kind  does  not  stand  upon  the  same  promise  to  compensate  for  it.     But  if  the 
nciple  as  the  acknowledgment  of  a  debt  action  had  been  predicated  upon  the  prom- 
iiin  six  years.    There,  the  acknowledge  ise,  the  rule  would  have  been  otherwise." 
nt  is  evidence  of  a  new  promise  ;  here,  ^  Hurst  v.  Parker,  1  B.  &  Aid.  92. 

is  not  evidence  of  a  new  trespass,  and         *  Tanner  v.   Smart,   6   B.   &  C.  608, 
irefore  there  Ib  no  analogy  between  the     605.    — ^— — ^— " 

9  cases.  This  view  of  the  case  satisfies  mo         *  In  Little  v.  Blunt,  9  Pick.  (Mass.) 


it  without  inverting  all  the  rules  of  logic    488,  what  may  be  regarded  as  the  correct 
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effect  which  the  cases  in  the  plaintiff's  favor  attribute  to  it,  one  would 
have  expected  that  the  replication  to  a  plea  of  the  statote  could  haye 
pleaded  the  acknowledgment  in  terms,  and  relied  upon  it  as  a  bar  totiM 
statute,  whereas  the  customary  replication,  ever  since  the  statute,  to  kt 
in  evidence  of  acknowledgment,  is  that  the  cause  of  action  accmed  or  tiM 
defendant  made  the  promise  within  six  years.  And  the  only  prindple 
upon  which  it  can  be  held  to  be  an  answer  to  the  statute  is  tUs,  that  m 
acknowledgment  is  evidence  of  a  new  promise,  and,  as  such,  creatM  i 
new  cause  of  action,  and  supports  and  establishes  the  promises  whki 
the  declaration  states.  Upon  this  principle,  wherever  the  acknowledg- 
ment supports  any  of  the  promises  in  the  declaration,  the  plaintiff  soo- 
ceeds ;  where  it  does  not  so  support  them  (though  it  may  show  deariy 
that  the  debt  never  has  been  paid,  but  is  still  a  subsisting  debt),  the 
plaintiff  fails." 

Sec.  67.  Cracial  Test.  Rule  in  A'Court  v.  Cross.  —  A  crucial  test  it 
length  arose  in  the  case  of  A'Court  v.  Cross.^  In  that  case  the  defendant 
had  made  an  admission  in  the  following  terms:  ^^I  know  that  I  owe 
the  money,  but  the  bill  I  gave  is  on  a  three-penny  stamp,  and  I  will 
never  pay  it."  The  decision  in  the  case,  which  was  in  favor  of  the  de- 
fendant, practically  overruled  a  large  course  of  intermediate  dedsiooii 
and  returned  to  something  nearly  approaching  the  strictness  of  the 
primitive  construction  of  the  act.  Best,  C.  J.,  in  giving  judgment, 
remarked :  ^^  I  am  sorry  to  admit  that  the  courts  of  Justice  have  beea 
deservedly  censured  for  their  vacillating  decisions  on  the  21  JameeL 
c.  16.  When  by  distinctions  and  refinement  which.  Lord  Mansfield 
says,  the  common  sense  of  mankind  cannot  keep  pace  with  any  branck 
of  the  law  is  brought  into  a  state  of  uncertainty,  the  evil  is  only  to  be 
remedied  by  going  back  to  the  statute."  However,  it  is  not  whollj 
correct  to  say  that  an  acknowledgment  revives  the  previous  debt  B 
rather,  as  has  been  seen,  creates  a  new  debt  by  virtue  of  an  implied  prooh 
ise ;  yet  it  does  none  the  less  to  a  certain  extent  revive  the  previous  debt, 
so  far  as  is  sufficient  to  make  it  a  good  consideration  for  the  neV 
promise. 

The  present  doctrine  on  the  subject  was  explained  with  great  cles^ 

ness  by  Wigram,  V.  C,  in  a  leading  English  ease,^  as  follows:  "Thi 

legal  effect  of  an  acknowledgment  of  a  debt  barred  by  the  statute  of 

limitations  is  that  of  a  promise  to  pay  the  old  debt,  and  for  this  pQ^ 

I  pose  the  old  debt  is  a  consideration  in  law.     In  that  sense  and  for  thsi 

I  purpose  the  old  debt  may  be  said  to  be  revived.     It  is  revived  asa  oott 

nile,  and  also  identical  with  that  stated  in  promise.**    Baxter  v.  Penniman,  8  Ibtf 

the  text,  was  held.     In  that  case  the  court  133;  Sullivan  «.  Halker,  15  id.  874;  Bra« 

say  :  "  A  new  promise  is  a  new  cause  of  v,  Anderson,  13  id.  201 ;  Oliver  v.  Qit 

action,  but  the  plaintiff  may  declare  on  1  H.  Ic  0.  (Md.)  204  ;  Kinne  «.  SchwiK 

the  original  promise,  and  if  the  statute  is  1  111.  216.  ^ 

pleaded,  he  may  reply  the  new  promise.         ^  8  Bing.  829.   #**iv%  k'/O 

He  need  not  declare  specially  on  the  new         '  Phillipe  «.  PhiUipii  t  Uat%  HSL 
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sideration  for  a  new  promise.  Bat  the  new  promise  and  not  the  old  | 
debt  is  the  measure  of  the  creditor's  right.  If  a  debtor  simply  acknowl- 
edges an  old  debt,  the  law  implies  from  that  simple  acknowledgment  a 
promise  to  pay  it,  for  which  promise  the  old  debt  is  a  sufficient  consid- 
eration. But  if  the  debtor  promises  to  pay  the  old  debt  when  he  is  able, 
or  by  instalments,  or  in  two  3*ears,  or  out  of  a  particular  fund,  the 
creditor  can  claim  nothing  more  than  the  promise  gives  him." 

Sec.  68.  Present  Theory.  —  It  may  now  be  said  that  the  theory  of 
acknowledgment  is  settled  as  to  simple  contracts,  on  the  principle  that 
there  is  required  either  an  express  promise  to  pay  the  debt,  or  an  abso- 
lute admission  of  indebtedness  from  which  a  promise  to  paj'  may  natu- 
rally be  inferred,^  which  new  promise  is  sufficiently  supported  by  the 

1  Smith  V.  Thome,  18  Q.  R  134,  143;  87  Ala,  885 ;  Aah  v.  Patton,  3  S.  &  R. 
Senseman  v.  Hershman,  82  Penn.  St.  88 ;  (Penn.)  800 ;  Yaw  v.  Kerr,  47  Penn.  St 
HiUer  v.  Baschone,  83  id.  356;  Wachter  r.  333;  Evans  v.  Carey,  29  Ala.  99;  Gaucher 
Albe«,  80  ni.  47;  Faison  v.  Bowden,  76  v.  Gondran,  20  La.  An.  156 ;  Conover  v, 
N.  C.  425;  Carpenter  r.  State,  41  Wis.  86;  Conover,  1  N.  J.  Eq.  403;  Waples  v.  Lay- 
BeU  V.  Crawford,  8  Gratt  (Ya.)  110;  Ross  ton,  3  Harr.  (Del.)  508  ;  Bangs  v.  Hall,  2 
9.  Boss,  20  Ala.  105  ;  Bryan  v.  Ware,  20  Pick.  (Mass.)  368;  Belles  v.  Belles,  12  N.J. 
id.  687 ;  Ten  Eyck  v.  Wing,  1  Mich.  74 ;  L.  339 ;  French  v.  Frazier,  7  J.  J.  Mar. 
Johnson  V.  Evans,  8  Gill  (Md.),  155;  Grant  (Ky.)  425;  Oliver  v.  Gray,  4  H.  &  G. 
«.  Ashley,  7  Ark.  762;  Bailey  v.  Crane,  21  (Md.)  204  ;  Phelps  v.  Sleeper,  17  N.  H. 
Pick.  (Mass.)  823;  Mnmford  v.  Freeman,  332  ;  Hunter  v.  Kittredge,  41  Yt  359; 
8  Met  (Mass.)  432.  Except  where  the  Steele  v.  Towne,  28  id.  771.  **  If,"  said 
itatnte  otherwise  provides,  an  express  Shaw,  C.  J.,  in  Sigoumey  v.  Dmry,  14 
promise  is  not  necessary,  Black  v.  Key-  Pick.  (Mass.)  890,  '*more  than  six  years 
bold,  8  Harr.  (Del.)  528  ;  Lee  v.  Polk,  4  have  elapsed  since  the  making  of  the  orig- 
McCord  (S.  C. ),  215  ;  bat  the  acknowledg-  inal  promise,  or  since  the  cause  of  action 
ment  most  be  so  explicit  as  to  be  equiva-  thereon  accrued,  it  must  appear  that  the 
lent  to  a  promise,  Fellows  v,  Guimarin,  defendant  has  made  a  new  promise  to  pay 
I>adley  (Ga.),  100;  Brewster  v.  Hardeman,  within  six  years.  Such  promise  may  be 
id.  138;  Bradie  v.  Johnson,  1  Sneed  express  or  implied,  and  a  jury  will  be  au- 
CTenn. ),  464.  In  Bell  v.  Morrison,  1  Pet.  thorized  and  bound  to  infer  such  promise, 
(U.  S.)  351,  Stort,  J.,  in  a  very  able  from  a  clear,  unconditional,  and  unqualified 
opinion,  gave  expression  to  what  may  be  admission  of  the  existence  of  the  debt,  at 
regarded  as  the  modem  rule,  to  the  effect  the  time  of  such  admission,  if  unaccom- 
that  an  acknowledgment,  in  order  to  repeal  panied  with  any  refusal  to  pay,  or  declara- 
the  statute,  must  show  positively  that  the  tion  indicative  of  any  intention  to  insist 
debt  is  due,  either  wholly  or  in  part,  and  on  the  statute  of  limitations  as  a  bar." 
most  be  unqualified.  And  if  the  bar  is  This  language  necessarily  implies  that  the 
■ought  to  be  renewed  by  a  new  promise,  most  unqualified  admission  of  the  exist- 
that  promise,  as  a  new  cause  of  action,  must  ence  of  a  debt  will  be  insufficient  to 
be  proved  in  a  clear  and  explicit  manner,  sustain  recovery,  if  accompanied  by  ex- 
and  be  unequivocal  and  determinate.  If  pressions  showing  an  intention  not  to  pay 
there  is  no  express  promise,  and  a  promise  it,  or  to  rely  on  the  statute  fur  protection, 
ii  to  be  raised  by  implication  of  law  from  The  same  rule  prevails  in  the  Supreme 
the  acknowledgment  of  the  party,  such  Court  of  the  United  States,  where  it  has 
acknowledgment  ought  to  contain  an  un-  been  repeatedly  determined  that  evidence 
qualified  and  direct  admission  of  a  previous  of  the  confessions  of  the  defendant  that 
■absisting  debt,  which  the  party  ia  liable  the  debt  still  subsists,  will  not  render  him 
and  willing  to  paj.    Strickland «.  Walker,  liable,  when  more  than  aix  yean  hav9 
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«Oi»ld«ntUMl  of  the  pa«t  debt ; '  and  a  clear  admissioQ  of  a  debt  being 
evideace,  if  onrAnited,  of  a  new  promise  to  pay  siiffidient  to  aroid  thi 

dafMil  daM  tke  chmg  of  actioo  accrued,  tbo  part;  u  willing  to  pay,"  and  thit  if 

lllll<M  IlliiJ  llll  illii|illHrii  il   by  any  «i[ireB-  UtetE   are    "acuomiiaiijiiig   cirrtinuUn«N 

rioBS  tnocndatatit  with  an  intvut  o(  ]«iy-  wbicb   rep«I  th«  mteiitbn  to   pay,"  tht 

mant.     Thii  doetriae  Mtas  hM  hy  &1aii-  pluntitT  oanuot  recovsr. 
•BAU)  C.  J.,  'in  Wabwll  I',  Buaaaril,  II  A  new  pTuniiw  U  held  necessuT,  tad  , 

VliMt.{U.  8.)81^atd  Btmmori  stiongly  on  tlic  inasini,expraium/acil  o^imnlaii- 

Ud  dam  ia  tlM  wriwiqufiit  case  of  Moors  turn,  the  Tulleat  acknosledtpient  of  a  debt , 

•;  Bank  <^  CtdnmUa,  6  Pet.  (U.  S.)  1*2.  is  not  permitted  to  raise  a  Icgd  pr«aiii«  of' 

It  WM  than  aid,  that  lo  uke  a  cas«  out  paytnL'nt,  when  BceonipanieJ  with  eiiinf 

ct  HiB  (tatnte.  "wh«n  iLen-  is  oo  express  sions  inconEisleut  with  an   intention  ta  . 

t,  dure  nnirt  ba  an  ntiqiialiRed  and  revive   the   obligaCioit  which   the  statatr  i 

'  n  of  a  mluistiag  debt  whioh  bos  extingutslied.      Fiita   v.   Boiwtet,  B 


1  Phillip*  V.  FUlUpB,  3  Hare,  SSI.     An  an  acknowledgment  of  the  debt  or  of  aoinl  ^ 
aokaowledgnMit  nuut  go  to  Ibe  fact  that  debt;  as  if  tliu  debtor  sayit:  "I  will  pa;, 
tha  dabt  ia  atiU  due,  ClfmentMin  c.  Wil-  if  the  demaud  U  proved."     If  aaylhiiig  ii 
Uauu,  B  Ctaneh  (U.  8.),  72;  and  in  addi-  added  wbicb  Degativea  a  iirouiiiie  of  pac- 
tion to   that,  then  xaiut   ho   either  an  meut,  or  an  acknowledgmi-nt  of  a  debt,  it  , 
aspnM  jnauiaa  to  pay,  or  eircu Distances  must  be  considered  as  ijualifying  eToy  et 
bom  which  an  impUtd  promise  niay  fairly  preaaion ;  as  if  A.  saya  ha  owes  the  deU^., 
bapKRHiad,  Hooks.  Bank  of  CoIumliiB,  "but  will  not  jiay  it,  and  will  avail  hi* 
<  FM.  (0.  &)  84.     If  there  is  uo  expre«a  self  of  the  sUlute  of  limitations."     And  IK- 
pTDmias,  bat  a  priMBiM  ia  tu  be  raised  by  (he  promise  is  raoditionsl,  the  remedy  Sf 
fanpliMtion  of  law  frabi  t^ji'  acknowledg'  not  revlvnl  unleu  the  condition  i«  ] 
Dtent  of  tb«  paitT,  fnt'U  an  ackuowledK-  formed.      Read   v.   Wilkiuson,   2   Wa 
meat  onght  to  cont^un  luujualified  uid  (U.  S.  C.  C.)  SU,     An  sctiun  may  be  i^M! 
direct  adminfon  of  a  jir-'Vioun  sutei^ling  vivi'd,  iifter  Ilir  sintuh'  lia»  Wrri;il  it,  eilhe^ 
debt,  which  the  party  is  liable  and  willing  by  a  clear  and  anconditional  acknowledp- 
topey.    If  there  are  accompanying  circuni'  ment  of  the  debt,  from  which  the  law  cic^ 
stBUcea  which  repel  the  presumption  of  a  imply  a  promise  to  pay,  or  by  a  coaditimM^ 
promise  or  an  intention  to  pay,  if  the  ex-  acknowledgment.     In  the  latter  ease,  th^S 
pression   is  equivocal,   vague,   and  inde-  liability  attaches,   under  the  oonditiona—' 
terminate,  leading  lo  no  certain  concluuon,  Kampshall  v.  Goodman,  S  McLean  (U,  °  )_  ,- 
but  at  best  to  probable  inference,  which  139.   Where  an  icknowledgtuent  of  a  dab^M 
niayaffectdifferent miadaindifferent ways,  ia  connected  with  any  oondition   which* 
they  ought  not  togo  to  ajuryasevidenceof  ahowa  there  was  no  intention  to  pay  thi^ 
a  new  promise  to  revive  the  original  cause  debt,  it  does  not  take  the  caae  out  nt  th^H 
of  action.     Any  other  course  would  open  statute,   tfche  acknowledgment  of  the  debl^ 
all  the  mixchiefs  against  which  the  statute  is  coupled  with  a  proposition   to  pay  ic— 
was  intended  to  guard  innoceat  persons,  partly  in  money  and  partly  in  property^ 
Wetzell   tF.    Bussard,   11   Wheat.  (C.  S.)  the  payment  can  only  be  enforced  on  th^ 
S09i  Bell  tF.  Horrison,  1  Pet.  (U.  S.)  351;  terms  proposed.     The  original  debt  is  tioto 
and  an   acknowledgment  of  the  original  revived,  and  it  is  considered  only  aa  affotd' 
cause  of  action,  accompanied  by  a  tvfusgl  ing  a  good  conaideration  for  the  new  pnna- 
to  pay,  unless  compelled  by  law,  will  not  lie.     Lonsdale  v.  Brown,  1  Wash.  (U.  8. 
take  the  case  oat  of  the  statute  of  limita-  C.  C. )  1 4S.     For  an  offer  of  oompnaniae^ 
tioDs.    Jenkins t>.  Boyle,  2  Cranch  (U.  S.  notsufficient totake  a  cutout  of  theatat- 
C.  0.),  130.     Any  offer  on  the  part  <^  the  nte  of  limitations,  see  NeU  e.  Abkott,  S 
debtor  opeiates  to  nmove  the  bar  of  the  Cranch  (U.  S.  C.  C),  IBS;  Aah  v.  Hay 
alatute  of  limilationa,  which,  fairly  inter-  man,  id.  1S2;  Bank  of  Colombia  v.SwoMiy, 
preted,  amounU  to  a  promiae  to  pay,  or  to  3  id.  SS3. 
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Sf  it  follows  that  three  qaestions  will  usually  arise  as  to  any 

i  acknowledgment :  First,  is  there  an  admission  of  the  debt  in 

.  (Penn.)  128  ;  Church  v,  Feterow,  factory  arrangement.     I  am  much  obliged 

1.  305  ;  Hogan  v.  Bear,  5  Watts  to  you  for  your  forbearance."     It  was  held 

I,  111 ;  Beighaus  v.  Calhoun,  6  id.  in  the  Exchequer  Chamber,  affirming  the 

lliaon  V.  James,  9  id.  381 ;  Hay  v.  judgment  of  the  Court  of  Exchequer,  that 

%  2  W.  &S.  (Penn.)  138;  Oilkyson  the  letter  contained  no  sufficient  acknowl- 

e,  S  id.  217.     The  same  rule  pre-  edgment  or  promise  to  take  the  case  out  of 

Q  most  of  the  other  States,  and  the  statute  of  limitations.     Cockbuen, 

an  be  no  recovery  in  cases  barred  C.  J.,  in    rendering  the  opinion  of  the 

s   statute,    without    such    an    ac-  court,   said :    "  We  are    all  agreed   that 

dgment  of  the  obligation  of  the  the  judgment  of  the  Court  of  Exchequer 

int,  as  to  constitute  a  new  cause  ought  to  be  affirmed.     There  is  here  an 

on  when   the  suit   is   brought  in  acknowledgment  of  a  debt,  but  not  an  ac- 

T  raise  a  new  promise  by  impli-  knowledgmeut  coupled  with  a  promise  to 

irhen  it  is  in  assumi)sit.     Bromwell  pay,   either  on  demand,  or  at  a  future 

kman,  7  Blackf.  (Ind.)  537;  Rob-  period  which  has  elapsed,  or  on  a  condi- 

Farley,  2  Strobh.  (S.  C.)  348;  Dick-  tion  which  has  been  fulfilled.     An  ac- 

K  Conway,  5  Ga.  486;  M'Lollan  v.  knowledgmeut  without  a  promise  is  not 

17  Me.  184;  Pray  v.  Garcelon,  id.  sufficient  to  take  a  case  out  of  the  statute 

oTter  V.  Hill,  4  id.  41 ;  Perley  v.  Lit-  of  limitations.     Looking  to  the  current  of 

id.  97;  Ventris  v.  Shaw,  14  N.  H.  authorities,  and  more  especially  to  the  last 

law  V,  Newell,  1  R.  I.  488;  Fry  v,  case  on  the  subject.  Smith  v.  Thome,  18 

I  O.  &  J.  (Md.)  509;  Ten  Eyck  v,  Q.  B.  134,  and  being  of  opinion  that  the 

1  Mann.  (Mich.)  40;  Taylor  v.  Stid-  principle  is  applicable  to  the  present  case, 

I  Ired.  (N.  C.)  440;  Sherrodv.  Ben-  we  think  that  the  acknowledgment  must 

id.  309  ;  Cross  v.  Conner,  14  Vt.  amount  to  a  promise  to  pay  either  on  re- 
helps  V.  Stewart,  12  id.  263;  White  quest,  or  at  a  future  period,  or  on  a  condi- 
,  23  id.  300;  Brainerd  v.  Buck,  25  tion.    Here  there  is  a  mere  expression  of 

;  Ayres  v.  Richards,  12  IlL  146;  a  hope  to  make  some  satisfactory  arrange- 

Bank  v.  Sullivan,  6  N.  H.  132;  mcnt,  not  an  acknowledgment  coupled  with 

7,  Linsey,  6  J.  J.  Mar.  (Ky. )  337;  a  promise  to  pay.     And  to  remove  the  bar 

.  Manners,  5  id.  255 ;  Harrison  v,  of  the  statute,  the  promise  must  either 

y,  1  Bibb  (Ky.),  443;  Gray  v.  Law-  be  immediate  and  unconditional,  or  proof 

i  id.  285.  must  be  given  that  the  conditions,  if  any, 

admission  must  not  only  be  un-  have  been  accepted  and  fulfilled.  The  Ken- 

d    in    itself,   but    there    must  be  singtonBankv.Patton,16Penn.St.479:  but 

I  in  the  attendant  acts  or  declara-  the  admission  or  assumption  of  an  imme- 

tf  the  defendant  to  qualify  it,  or  diate  legal  liability  will  be  sufficient  with- 

de  inference  of  willingness  to  pay,  out  a  promise  to  pay  immediately,  for 

:h  an  unqualified  admission  natu-  otheinvise  no  debt  could  be  revived,  unless 

nd  primarily  gives  rise.     Thus,  in  the  debtor  had  the  cash  about  him,  or 

.m  V,  Marriott,  2  H.  &  X.  195,  in  where  he  could  lay  his  hands  on  it  at  once, 

to  an  application  for  payment  of  a  Shitler  v.  Bremer,  23  Penn.  St.  413;  Zach- 

le  debtor  wrote  as  follows:  ''I  do  arias  v.  Zacharias,  id.  452;  Steele  v.  Towne, 

h  to  avail  myself  of  the  statute  of  28  Vt.  777.     To  take  the  case  out  of  the 

jooa  to  refuse  payment  of  the  debt,  statute,  the  acknowledgment  must  be  clear 

not  the   means  of  payment,  and  and  unequivocal ;  for  since  it  acts,  not  by 

rave  a  continuance  of  your  indul-  reviving  the  old  promise,  but  by  creating 

My  situation  as  a  clerk  does  not  a  new  one,  it  must  be  an  acknowledgment 

ne  the  means  of  laying  by  a  shil-  from  which  this  new  promise  may  be  im- 

at  in  time  I  may  reap  the  benefit  plied.     Hurst  v.  Parker,  1   B.  &  Aid.  92; 

ervicesin  an  augmentation  of  salary  Phillips  v.  Phillips,  i>er  Wig  ram,  V.  C, 

ly  enable  me  to  propose  some  satis-  3  Hare,  281 ;  Buckmaster  v,  Russell,  per 
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queetion?  seoond,  Is  sach  idmiwdon  mmmed  by  aagr  gntWflailhMi 
whioh  lebats  the  protomption  of  a  pramiae,  or  autfieofe  to  mj  condWoa 
on  the  fulfilment  of  whioh  the  implied  promise  is  dependent?  and, 

WuuAiEB,  J.,  10  a  B.  K.  s.  749.    If;  Phzluxupsu.  UaaA  ^  18M.  % 

tharefon,  thera  is  anything  in  the  langnagB  Mbs.  GATHARira  Basohoib: 
inoonaistant  with  thit  intention,  the  etit-        I  haTie  noeifed  a  letter  frooi  yoa  eom 

nte  It  not  aetiafiecL    The  aofaHmledgmeot  time  ago^  eakhig  of  me  to  let  jon  haev 

orast  be  in  direct  tenna  OoekrOlv.Spaxkeb  whet  I  hitended  doing  with  helenee  efa 

1H.AC.999.    There  exe  two  eleaiee  of  note  I  owe  yon.    It  it  iMidly  neoenuy  t» 

caaea  npon  thia  aaljeet :  the  one  when  tdl  yon  that  I  had  a  great  deal  to  piy 

there  haa  been  an  abaolato  and  naeondi-  when  I  iailed»  for  yon  know  that  I  Imm 

tional  acknowledgment  of  the  debtython^  ptid  off  many  of  my  old  debtib  and  ealei- 

with  an  appeal  to  the  forbeaiaaoe  of  the  late  to  pay  alll  owe.    Joat  bow  I  cannot 

creditor;  the  otherwhere  the  acknowledg-  pay  yon  mythinft  far  one  reeaon,  I  eom- 

ment  ia  limited  by  eome  qoalificatkn  or  promiaed  with  John  Qeo.  Seltaor  to  fKf 

ooodition.  In  both  caaea  the  debt  ia  taken  him  in  inatalmenta  of  which  I  have  paid 

out  of  the  atatato;  for  if  the  acknowledg-  one^  and  another  la  oonlng  doe  on  the  fint 

ment  ia  diatinet»  a  promlae  to  pay  la  Im-  of  April,  which  I  mnrt  aonNhow  anaag^ 

pUed;  but  if  the  acknowledgment  iaafanple  and  then  I  have  to  p^  him  one  mora  note 

and  abaolntcb  the  promlae  implied  ia  a  which  comae  doe  April  1»  1870^  and  after 

pramlBe  to  pay  on  reqneat;  If  oonditlflnaly  Im  Ib  ptid  I  wiQ  pay  yon  all  I  owe  yoo* 

apimnlae  to  pay  according  to  the  oondi-  andif  Icandoanytidngfaryoobefonthat 

tlon.    Tinner  v.  Smart,  6  B.  Ife  C.  008;  time  I  will  do  ao.    Yon  need  not  tvooUe 

Smith  V.  Thome,  per  Paeki,B.,  18Q.  B.  yoniaelf  about  me  that  I  will  not pey  yoo, 

148.    The  foimer  elaaa  la  repreeented  by  for  I  expect  to  pay  all  I  owe.  If  yon  tUik 

Comforth  v.  Smithard,  6  H.  Ife  N.  1^  I  am  not  telling  yoo  the  tmtfat  yon  eaa 

when  the  worda,  '*I  am  aahamed  the  ac-  aak  J.  O.  Saltier  hImaeUl 
ooont  haa  atood  ao  loag^**  woe  held  to  be  I  remain  yoor  friend, 

a  aafBdent  acknowledgment,  and  not  to  be  Johh  W.  ICnui. 

limited  by  woida  following  them  The  jury  rendered  a  T«dict  for  plain- 

aaked  for  time;  and  the  fact  relied  on  m    ^^  .^^^  .^  ^  ^^  ^^^  ^,   ^^  g^^^^ 

tiiat  case,  that  the  1«^^^^««"  Court,  on  the  ground  that  the  letter  wat 
before  the  debt  was  berred^^  when  the  ^^^  ^  sufficient  acknowledgment  Gob- 
debtor  was    not    m   a  position   to  im-     ^^^^  j^  ^.^ .  .,  ^j^^  ^^^^^   ^  ^^ 

pose  terms,  cannot  be  reasonably  supposed  ^^^^^^  ^  ^^^^  ^h^  claim  of  the  phdn- 
to  have  m«int  to  restnct  ]ns  promise.   The     ^  ^j^^  ^^^  ^^  ^^^  ^^  ^^  ^^^^ 

remarks  of  Bramwell,  B.,  in  SidweU  v.     ^^  Hnjitations.     In  order  to  effect  soch  a. 
Mason,  2  H.  &  N.  810,  fair  y  illustrate  the     ^^^^  ^^^  ^^^  ^  ^  ^^^  ^^  ^^^^^ 

eecond  class.     He  says  :  "It  seems  to  me  ^eknowledgment  of  the  debt,  a  specifica- 

a  misteke  has  been  made  m  several  cases  ^.^^  ^^  the  amount  due,  or  a  reference  to 

with  respect  to  the  expression  of  hope,  m  ^^.^^^    ^    ^^ich  such  amount  can  be 

holding  that,  becau^  along  with  an  un-  d,fi„itely%na  certainly  ascertained,  and 

conditional  acknowledgment  of  a  debt  a  ^  ^equivocal  promii  to  pay.      In  the 

man  expr^  a  hope  to  be  able  to  do  ^^  ^^^^  consideiution  the  acknowledg. 

that  which  he  was  legally  obhged  to  do.  ^^^^  ^^  undertaking  of  the  defendant 

T^„"'^>T!^*.''*  "  «ot  ^ffi-  lack  these  essential  cbaracteristica."  A 
cient.  This  doctnne  is  also  applied  in  ^^.^  class  of  cases,  in  which  it  haa  been 
and  aptly  illustrated  by  a  Penm^yl^ma    ^^^^  ^^  ^^^^  ^  ^^  ^^  ^^^.^^^  ^ 

case.  Miller  r.  Baschore.  83  Penn.  8t  356,  ^^^i^dgment,  is  illustrated  by  Rackham 
m  which  the  plaintiff  relied  on  a  letter        ,,  ^^^  t%  „  •.  vr  ina      j  •     v 

*  «         X    ^  i_    XV    J  i^       1.     *  xi  ».  Mamott,  2  H.  &  N.  196,  and  la  charee- 

as  follows,  to  take  the  debt  out  of  the  .    .    j  v    Jv    r   «.  av  *  •  .*    #  *v 

Kf  fnt  .  _!.  tenzed  by  the  fact  that  m  no  part  of  the 

document  is  there  any  distinct  acknowl- 
edgment of  the  existence  of  the  debt. 
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third,  if  there  is  a  condition,  has  it  been  satisfied?  On  the  first  qnes* 
tion  there  is  considerable  liberalit3'  in  construing  a  reference  to  a  debt 
as  an  admission.  Thos,  where  the  admission  was  in  the  following 
terms,  *'  I  am  ashamed  the  account  has  stood  so  long/'  it  was  held  to 
be  a  good  acknowledgment.^  In  another  case,'  the  debtor  wrote  as  fol- 
lows: '^I  hope  to  be  in  Hampshire  very  soon,  when  I  trust  eveiy- 
tiiing  will  be  arranged  with  W.  [the  creditor]  agreeable  to  her  wishes ;  ** 
and  this  was  held  a  sufiScient  acknowledgment.  And  in  a  later  English 
case*  the  two  following  letters  written  by  the  defendant  were  held  sufilcient 
to  prevent  the  operation  of  the  statute,  although  in  fact  no  account  was 
sent  in,  in  compliance  with  the  request  in  the  letters.  The  letters  were 
as  follows :  — 

Januabt  13,  1872. 
Mb.  Quincet, 

Sir,  —  I  shall  be  obliged  to  yoa  to  send  in  your  accoant  made  up  to 
Christmas  last.  I  shall  hare  much  work  to  be  done  this  spring,  but  cannot 
gire  farther  orders  until  this  be  done. 

I  am,  Sir, 

Tour  humble  servant, 

J.  Sharps. 

February  19, 1872. 
Mm.  Quincet, 

Sir,  —  You  have  not  answered  my  note.  I  again  beg  of  you  to  send  in 
your  account,  as  I  particularly  require  it  in  the  course  of  this  week. 

To  oblige,  Sir, 

Tours,  &c»i 

Jno.  Sharpe. 

Thus  it  will  be  seen  that  an  admission  of  the  debt  will  be  sufficient, 
although  the  exact  amount  payable  is  disputed,  or  remains  to  be 
proved.^    But  in  all  cases  the  acknowledgment  must  be  in  terms  so 

^  Comforth  v.  Smithard,  5  H.  &  N.  18.  when  it  should  hare  been."    Phelps  v. 

s  Edmonds  v.  Ooater,  15  Beav.  415.  Williamson,  26  Yt.  230.    So,  where  pay- 

*  Quincey  v.  Sharpe,  W.  N.  1876,  72.  ment  was  demanded  of  a  defendant,  who 

4  Colledge  r.  Horn,  3  Bing.  119;  Gard-  said  :  '*I  supposed  it  was  paid  by  White, 

aer  v.  M'Mahon,  8  Q.  B.  561 ;  Sidwell  v,  by  an  arrangement ;  tell  your  father  to  put 

Mason,  2  H.  fc  K.  806.    Where  defendant  White  up  to  pay  it ;  if  he  does  not,  I  shall 

nid  of  a  note,  "that  he  had  signed  the  have  to  pay  it."     Held,  that  this  was  an 

aame  with  his  son,  and  that  in  the  end  he  admission  of  a  continuing  liability,  and, 

thought  he  should  have  it  to  pay,"  it  was  with  proof  that  White  had  not  paid,  took 

held  that  this  was  an  unqualified  acknowl-  the  case  out  of  the  statute  of  limitations. 

adgment  that  the  note  was  signed  by  him,  Hayden  v,  Johnson,  26  V t.  768.    But  where 

tibat  it  was  still  unpaid,  that  his  liability  a  request  being  made  to  a  defendant  to  pay 

wat  then  subsisting,  and  that  this  acknowl-  a  note  as  he  had  agreed  to  do,  he  answered, 

adgment  took  the  case  out  of  the  statute  that    "  folks  do  not  always  do  as  they 

of  limitations ;  and  the  case  is  not  varied  agree,"  it  was   held  that  this  was  not 

bj  the  expression,  "  that  enough  had  been  evidence  of  a  new  promise  sufficient  to 

paid  to  pay  the  debt^  if  it  had  been  paid  take  the  note  out  of  the  operation  of  the 
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distinct  and  unqualified  that  a  proinise  to  pay  upon  requeet  or  at  some 
fixed  time  may  reasonably  be  infen*d  ftom  H.'  It  must  be  clear  aod 
explicit,  and  not  incumbered  with  any  conditions.* 


ttutate.  Dou^Ihss  v.  Elkina,  2S  N.  H.  26. 
But  where  tbK  mitkpT  of  n  note  leya  to  the 
pajee,  thnt  if  be  will  wait  awhile  be  will 
piy  the  note,  and  tliat  he  will  imy  when 
he  "  makea  a  raise,"  not  being  At  the  time 
in  B  conditiaa  to  pay,  the  note  will  be 
Ukui  nutoftheatatulD.  Horner r.Stu-kejr, 
27  III.  13.  A  promue  by  the  ilefendant, 
that  hii  will  settle  with  the  jilaiutiff  aa 
Boon  as  he  receives  his  {lay  for  certain 
wnrk,  is  a  conditional  promise ;  and  does 
not  waive  tbo  rtatulc  unless  it  is  proved 
ths-l  IiB  baa  received  his  pay,  Mullctt  o. 
Shrumph,  27  1IL  107.  lu  answer  to  an 
application  far  a  debt  barred  by  the  ststate 
of  timitfltions,  the  defendant  wrote:  "I 
hare  received  a  letter  from  Messrs.  P.  &  L., 
Bolicitora,  requesting  me  to  pay  you  an 
account  of  £i(l  &s.  6d.  1  have  no  wiih  (« 
have  anything  to  do  with  the  lawyera ; 
much  lesa  do  1  wiah  to  deny  s  just  debt 
I  cannot,  however,  get  rid  of  the  notion 
that  my  account  with  you  was  setlletl  in 
18G1 ;  but  as  you  declare  ItwaanotaetUed, 
I  am  willing  to  pay  you  £10  per  annaui 
'a  liijiiidated.     Should  this  pro- 


api.i-1 


make  artangemeuts  accordingly."  Held, 
that  this  was  not  such  an  abaolute  unquali- 
fied acknowledgment  and  unconditional 
promise  to  pay  as  to  take  the  case  out  of 


the  statute.  Buckmaater  r.  RuKell,  H 
C.  B.  (i.  a.  745.  An  arfion  of  flrbt  npoa 
a  promissory  note  is  not  taken  out  of  tin 
statute  of  liraitatioDi  by  an  ocknowlolg- 
ment  made  by  the  defendant,  within  ns 
years,  that  the  debt  was  honest.  Rice  t. 
Wilder,  i  N.  H.  »36.  The  words,  "tbt 
debt  ia  an  honest  one,  but  I  have  pui 
it,"  are  not  Biifflcient  to  Uke  a  debt  aiit«( 
the  Btatula  Tichenor  o.  Colfax,  i  N.  J.  L. 
163. 

'  Onkson  V.  Beach.  38  lows,  171 ;  SmiA 
V.  Fly,  21  Tex.  SIS  ;  Brown  s.  State  Ban^ 
10  Ark.  134;  Wstkins  v.  Steoeiw,  1 
Barb.  <N.V.)  ISS;  Blooilgood  t>.  Bruen, 
B  N.  Y.  Stl2.  In  some  of  the  ewes  it  i* 
said  that  the  acknowledgment  tniiiit  be  ib 
nnequivocal  and  poailive  invtgnitian  of  • 
Bubaisting  debt,  wliich  the  party  is  liablB 
and  willing  to  pay.  Purdy  v.  Anstm,  » 
Wend.  {N.  Y.)  187;  Allen  v.  Wetatw^  , 
Ifi  id.  284;  Loomis  n.  Decker,  1  Dily 
(N.  ¥.  C.  P.),  186.  The  early  coaes  in  Knr 
York,  however,  wore  ijuile  caoAicting,  and,  j 
inconaistent  with  the  rule  as  stated.  Tho^ 
in  Danforth  t.  Culver,  11  Johns.  (S.  Y.) 
14B,  when-  Ui^  ik'f.'Lidfli]!  mlinitled  the  a- 
ecution  of  the  note,  but  said  it  waa  ovl- 
lawed,  and  he  should  plead  the  atatatai 
the  acknowledgment  waa  held  insufficient 
But  in  a  later  case.  Hurray  t>.  Carter,  M 


*  A  new  promise  is  requisite  la  remove 
the  bsr  of  the  statnle  of  limitations,  and 
although  it  will  be  imjilied  by  the  law, 
from  an  unqualified  acknowledgment  of 
the  existence  of  the  debt,  yet  such  will  not 
be  the  case  when  the  acknowledgment  is 
quatiSed,  nor  when  it  is  accompanied  with 
an  express  declaration  of  an  inaWlity  or 
nnwillingness  Ut  pay.  Fries  v.  Boisslet, 
9S.&R.  (Penn.)  123;  Church  11.  Fetetow, 
2  Penn.  SOI  ;  Hay  v.  Eramer.  2  W.  ft  S. 
(Penn.)  138  ;  Bailey  v.  Bailey,  14  8.  k  K. 
(Penn.)  195;  Bangs  v.  Hall,  3  Pick. 
(Mass.)  368  ;  Bradley  b.  Field,  3  Wend. 
{fS.  y. )  272 ;  Hancock  ».  Bliss,  7  id.  267; 
Allen  V.  Webster,  15  id.  289  ;  Csylord  tJ. 
I/Min,  id.  314;  Bailey  v.  Crane,  21  id. 
824 ;  Danforth  v.  Culver,  11  Jobna.  (N.  Y.) 


146.  There  must  be  nothing  in  the  lan- 
guage used  by  the  debtor  that  repels  t)i» 
inference  of  a  promise  to  pay;  if  there  ia, 
the  acknowledgment  is  inauSlcient.  Tho^ 
if  a  debtor  psya  or  promises  to  pay  a  p«fe 
of  his  debt,  under  an  agreement  with  hi* 
creditor  that  it  shall  be  in  full  satiafartioiB. 
of  the  whole  claim,  snch  payment  or  prom- 
ise to  pay  will  not  be  sufficient  to  piwent- 
the  operation  of  the  statute  of  limitatioiw 
upon  the  balance  of  the  debt.  Bowker*^ 
Harris,  3D  Vt.  424.  So  where  a  debtot^ 
while  denying  the  justness  of  sn  account 
said  that,  "ifhiscreditor  wouldsweartoi^ 
he  would  pay  it,"  and  "tbatif  itwaajn*^ 
he  would  pay  it,"  it  was  held  that  th«N 
were  not  snch  scknowledgments  as  woold 
talce  the  debt  out  of  the  statute  of  limit*- 
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It  is  not  necessary  that  the  promise  shoald  be  aetaal  or  express,  pro- 

lohns.  (N.  Y.)  576,  where  the  claim  was  implied,  Moshier  v.  Hubbard,  18  Johns. 

idmitted  to  be  sabsistiug  and  unsatisfied,  (N.  Y.)  510;  Chambers  v.  Garland,  3  Green 

bat  the  defendants  explicitly  declared  that  (Iowa),  322;  Wakeman  v.  Sherman,  9  N.  Y. 

they  did  not  regard  themselves  as  liable  88 ;  Young  v.  Mon})oey,  2  Bailey  (S.  C.)f 

thereon  because  of  the  lapse  of  time,  and  278 ;  Mooro  v.  Bank  of  Columbia,  6  Pet. 

declared  their  intention  to  plead  the  stat-  (U.  S.)  86  ;  Pritchard  v.  Hamell,  1  Wis. 

nte  in  case  their  offer  of  settlement  was  131 ;  Sands  v.  Gelston,  15  Johns.  (N.  Y.) 

refiued,  it  was  held  sufficient  to  remove  the  511 ;  Bei^haus  v.  Calhoun,  6  Watti>(Penn.), 

har.     In  some  of  the  cases  it  is  said  that  219 ;  Ash  v,  Pattou,  3  S.  &  U.  (Penu.)  306; 

the  acknowledgment  must  l>e  so  full  and  Grant  v.  Ashley,  12  Ark.  762.    An  express 

piedae  as  to  enable  the  court  to  apply  the  promise,   except  where  the    statute    cx- 

terma  of  it  exactly  as  the  party  intended  pressly  so  provides,  is  not  necessary,     it 

they  should  be  applied,  Suter  v.  Shceler,  is  enough  if  the  admission  of  liability  is 

22  Penn.  St.  308  ;  Shitler  v,  Bremer,  23  such  that  a  promise  to  pay  can  be  implied. 

id.  413;  Miller  v.  Baschore,  83  id.  356;  Burton  v.  Wharton,  4  Harr.  (Del.)  296; 

Harbold  v.  Kuntz,  16  id.  210;  W^ebsterv.  Elliott  v.  Loake,  5  Mo.  208  ;  Lee  v.  Polk, 

Newbold,  41  id.  482;    Wolfensberger  v.  4  McCord  (S.  C),  215;  Keener  v,  Crull, 

Tonng,  47  id.  516  ;  Strickland  v.  Walker,  19  III  189  ;  Bullock  v.  Smith,  15  Ga.  395 ; 

S7  Ala.  385;  Smith  v.  Fly.  24  Tex.  345;  Hanvell  v.  McCulloch,  2  Overt.  (Tenn.) 

Evans  v.  Carey,  29  Ala.  99 ;  Yaw  v.  Kerr,  275.     The  acknowledgment  must  be  con- 

47  Penn.  St.  333  ;  Head  v.  Manners,  5  J.  J.  sistent  with  a  x>romise  to  pay.     Guier  v. 

Mar.  ( Ky. )  255  ;  Bell  v,  Morri.soD,  1  Pet  Pierce,  2  Browne  ( Penn. ),  35  ;  Bailey  r. 

(U.  S.)   351  ;   Newcomb   v.   Niel,    Harp.  Bailey,  14  S.  &  R.  (Penn.)  195;  McClel- 

(S.  C.)  355  ;  Harrison  v.  Handley,  1  Bibb  land  v.  West,  59  Penn.  St.  487.     If  there 

(Ky.),  443 ;  and  of  such  a  character  that  a  is  an  acknowledgment  of  a  subsisting  debt, 

promise  to  pay  can  be  fairly  and  naturally  and  nothing  to  rebut  the  inference  of  an 


tions.  Goodwin  v.  Buzzell,  35  Yt.  9.  So  than  the  notes ;  and,  on  a  repetition  of 
where  B.,  having  failed,  carried  on  business  the  request  a  year  afterwards,  replied:  **  We 
in  the  name  of  A.,  though  in  fact  the  busi-  have  a  long  string  of  accounts  to  look 
ness  was  his  own.  He  gave  a  note  to  G.,  over ;  if  I  find  that  all  right  and  satisfac- 
signed  as  agent,  after  A.  had  forbidden  him  tory,  the  notes  will  be  all  right."  Brayton 
to  give  notes  without  leave.  G.,  several  v,  Rockwell,  41  Vt.  621:  Higdon  v.  Stew- 
years  afterward,  took  the  note  to  A.  and  art,  17  Md.  105;  Parsons  v.  Northern,  Ac. 
asked  him  to  pay  it  A.  replied  that  G.  Iron  Co.,  38  111.  430;  Cambridge  r.  Hobart, 
"ought  to  have  his  pay,  that  it  was  right  10  Pick.  (Mass.)  232;  Penn  v.  Crawford, 
he  should  have  it,  but  that  he  (A.)  had  lost  16  La.  An.  255;  Thornton  v.  Crisp,  22 
a  great  deal  in  the  business,  and  was  not  Miss.  52  ;  KeUy  v.  Sanborn,  9  N.  H.  46; 
worth  anything,  and  lie  could  not  pay  it,"  Butterfield  v.  Jacobs,  15  id.  140;  Brackett 
It  was  held  that  this  was  not  such  an  ac-  v.  Mountfort,  12  Me.  72;  Fischer  v.  Hess, 
knowledgmcnt  as  took  the  note  out  of  the  9  B.  Mon.  (Ky.)  614;  Conwell  v,  Buchan- 
statute  of  limitations.  Galpin  v.  Barney,  an,  7  Bkckf.  (Ind.)  537;  Sloan  v.  Sloan, 
37  Vt.  627.  Tlie  naked  acknowledgment  11  Ark.  29;  Mills  r.  Taber,  5  Jones  (N.  C.) 
of  an  existing  liability  is  not  such  a  decla-  L,  412;  Ballinger  v.  Barnes,  3  Dev.  (N.  C.) 
ration  of  willingness  to  remain  liable  as  to  L.  460  ;  (^ilmer  v.  McMurray,  7  Jones 
imply  a  promise  to  pay.  Thus,  where  the  (N.  C.)  L.  479;  Taylor  v.  Stedman,  11 
defendant,  on  being  requested  by  the  plain-  Ired.  (N.  C.)  L.  411.  A  promise  to  re- 
tiff  to  renew  notes  on  which  the  statute  of  move  the  bar  of  the  statute  of  limitations 
limitations  had  run,  replie<l:  "  I  will  come  must  be  a  promise  to  [>ay  a  debt  A  proni- 
np  soon  and  have  a  general  settlement  of  ise  to  settle  with  the  claimant  is  not  suffi- 
ftcoonnts,  and  if  all  accounts  are  all  right,  cient.  Bell  r.  Crawford,  8  Gnitt.  ( Va.)  110. 
other  matters  will  be  all  right,"  there  being  A  letter  from  the  defendant  to  the  plain- 
no  "other  matters"  between  the  parties  tiff  in  which  he  denies  that  he  was  ever 

10 
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▼ided  the  other  neoeseaiy  fkots  are  shown.    A  detf,  distiiict,  and  ob> 


intention  to  pay  itk  it  is  niffieient    <*The  ten  to  be  Mtdfld*  and  he  iPonld  be  don 

■lightest  scknowledgment,"   says   Lord  in  a  few  daji  and  settle  it^    FUps  « 

MAN8FiSLi>,inTraemanv.Fenton,2Cowp.  Sleeper,  17K«  H.  SSS, — haTeaUbeenhdl 

550,  "  has  been  held  saffidenti  as  sayings  saiBdent   In  Edmonds  «.Ooater,  15  Biav. 

'prove  your  debt,  and  I  will  pay  yon,'  415,  the  delbndant  wiote^  in  answer  to m 

'I  am  ready  to  acooont,  bat  noUihig  is  application  for  payment  of  a  deht^  ''Ihops 

dne  yoo.'    And  mnch  dighter  acknowl-  to  be  in  Hanqiahire  Toy  aoon,  when  I 

edgments  than  these  will  take  the  debt  ont  tmst  ereiything  will  be  arnnged  witt  W« 

of  the  statute."    *'  I  am  sure  I  don't  owe  (the  cieditor)  sgraeable  to  her  wiiliss ;" 

you;  but  if  I  do,  I  am  willing  to  pay."  and  that  was  held  by  Sn  J.  Bomus; 

Steele  v.  Towne,  28  Vt  771 ;  Paddock  v.  M.  B.,  a  sufficient  promise.    So  in  Oonb 

Colby,  18  id.  485.     "  I  promise  not  to  «.  Stack,  1  H.  Ife  N.  006,  the  foDowiiy 

plead  the  statute  of  limitationa"   Steams  answer  to  an  application  for  payment  wh 

«.  Steams,  82  Vt  678  ;  Lowry  «.  Dubois,  held  sniBeient :  "  I  shall  repeat  my  assor- 

8  Bailey  (S.  C. ),  425  ;  Glenn  «.  M*Cul-  ance  to  you  of  the  oertsinty  of  yoor  beim 

lough.   Harp.  (S.  C.)  484;    Lindsay  «.  repaid  your  generous  loan.    Let  mattHi 

Jameson,  4  McConi  (S.  C),  98.     "  If  the  remain  as  they  are  for  a  short  time  ki^H;, 

note  has  not  been  paid,  I  will  settle  it."  and  all  will  be  ri^t    The  woiks  I  base 

Sothoron  v.  Hardy,  8  G.  fc  J.  (Md.)  188 ;  been  appointed  to^  but  they  are  not  yit 

Bichmond  «.  Fugna,  11  Ired.  (N.  C.)  L.  worked  with  the  full  compUment  of  kbor; 

445.    Where  a  defendant  ssid,  on  produc-  this  term  will  decide  the  matter."*    Ihn- 

tion  of  a  note  against  him,  "  It  *s  as  good  ner  v.  Smart,  6  B.  4  C  608»  pnt  a  eondt 

as  money,"  Arnold  «.   Dexter,  4    Mas.  tional  promiBe^  with  proof  of  abilify  ts 

(U.  S.)  122;  or,  "my  notes  never  out-  pay,  on  the  same  footing  as  an  absdnii 

law,"  but  that  there  were  some  other  mat-  promise. 


liable  to  the  plaintiff's  demand,  but  states  ment  of  the  existence  of  a  debt  within  six 

that   another   person   is  responsible,   by  yean  before  the  suit  was  binui^t,  as  efi- 

whora  he  takes  it  for  granted  payment  has  deuce  of  a  promise  to  pay  the  debt.    But 

not  been  made,  and  of  whom  he  offers  to  I  insist  that  if,  at  the  time  ef  the  acknowl- 

furnish  the  plaintiff  with  evidenco  to  re-  eilgment  of  the  existence  of  the  debt,  such 

cover,  will  not  avoid  the  act  of  limitations,  acknowledgment  is  qualified  in  a  way  to 

Brown  v.  Camjilx'Il,  1  S.  &  R.  (Penn.)  176.  repel  the  presumption  of  a  promise  to  pay. 

Where  the  deleiidaut  admits  that  he  has  then  it  will  not  be  evidence  of  a  promise 

received  the  money,  which  the  plaintiff  sufficient  to  revive  the  debt,  and  take  it 

claims,  but  denies  the  validity  of  the  claim,  out  of  the  statute.     In  consonance  with 

such  acknowledgment  is  not  evidence  of  a  this  distinction,  I  take  it,  the  case  of  Dan- 

new  promise  so  as  to  take  a  case  out  of  the  forth  v.  Culver,  11  Johns.  (N.  Y.)  14^, 

statute  of  limitations.     Sands  v.  Gelston,  and  Lawrence  v.   Hopkins,    13  id.  288, 

15  Johns.  (N.  Y)  511.     Marshall  v.  Dolli-  were  decided  in  this  court.**     Booeevelt 

her,  5  Conn.  486;  Bell  v.  Rowland,  Hard.  v.  Mark,  6  Johns.  (N.  Y.)  Ch.  290.     An 

(Ky.)  301  ;  Ferguson  v.  Taylor,  1  Hayw.  offer  by  a  defendant  to  compromise  a  suit, 

(N.  C. )  92.  which  is  rejected,  cannot  be  made  use  of  to 

Where  the  defendant  says,  that  if  the  take  the  case  out  of  the  statute  of  limits- 

plaintiff  has    a  claim  either  at    law  or  tions.      Lawrence  v.  Hopkins,  13  Johna 

equity,  he  will  compromise  the  business,  (N.  Y.)  288;  Murray  t>.  Coster,  4  Cow, 

or  submit  it  to  arbitration,  but,  at  the  (X.  Y.)635.     An  acknowledgment  to  take 

same  time,  denies  that  he  has  any  claim  a  case  out  of  the  statute  of  limitations  must 

either  at  law  or  equity;  this  is  not  snffi-  be  such  a  one  as  is  consistent  with  a  prom* 

cient  to  take  the  case  out  of  the  statute,  ise  to  pay.      Ouier  v.  Pcarce,  2  Browne 

Sands  v.  Gelston,  1 5  Johns.  ( N.  Y. )  84.    In  ( Penn. ),  85  ;  Read  v.  Wilkinson,  2  id.  48; 

this  case  Spenxer,  J.,  said:  "I  am  bound  Scull  v,  Wallace,  15  S.  &  R.  (Penn.)  231. 
by  authority  to  consider  the  acknowledg-         The  statute  of  limitations  is  a  good  plea 
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ical  acknowledgment  of  a  debt  is  sufHcient  to  take  a  case  out  of 

in  a  court  of  equity  as  well  at  at  fendant,  or  proof  of  payment  of  the  sum 

ileM  there  "  be  eoroething  special  indorsed,  will  not  take  the  demand  oat  of 

sse,  or  some  new  equity  to  form  an  the  statute  of  limitations.     Whitney  v, 

m  to  this  general  nile; "  and  where  Bigelow,  4  Pick.  (Mass.)  110. 
t  at  law  the  defendant  had  pleaded  Where  the  maker  of  a  promissory  note 

ate,  and  the  plaintiff  filed  a  bill  of  delivered  goods  to  the  holder  to  be  sold, 

ry,  with  a  view  to  enable  him  to  and  the  proceeds  appropriated  towards  the 

promise  within  six  years,  it  was  payment  of  the  note,  and  a  sale  of  some  of 

at  the  defendant  was  not  bound  to  the  goods  was  not  effected  until  nearly  six 

r  anything  that  would  destroy  the  years  after,  it  was  held,  that  if  the  pro- 

!*  his  plea  at  law.    Lansing  v.  Starr,  ceeds  were  indorsed  upon  the  note  within 

a.   (N.  Y.)  Ch.  150,  151;  Kanes  a  reasonable  time,  it  would  be  considered, 

dgood,  7  id.  90.      In  the  case  of  in  reference  to  the  statute  of  limitations, 

ir  V.  Colfax,  8  N.  J.  L.  155,  Kirk-  as  a  payment  made  by  the  maker's  order. 

c,  C.  J.,  said:  "The  pleading  of  the  But  if  the  holder,  without  any  assent  on 

of  limitations  never  calls  in  ques-  the  part  of  the  maker  or  any  notice  to  him, 

t  justness  of  the  debt  orig^inally;  it  makes  the  sale  and  indorsement  after  a 

«•  the  presumption  that  the  same  reasonable  time  has  elapsed,  this  will  not 

a  satisfied  or  paid;  and  to  this  pre-  take  the  note  out  of  the  statute.    Porter 

n  the  statute  gives  effect  by  taking  v.  Blood,  5  Pick.  (Mass.)  54.     In  the  case 

le  party's  remedy  to  recover.     For  of  Fuller  v.  Hancock,  1  Root  (Conn.),  238, 

Bodant,  therefore,  to  say  that  the  241,  the  court  said,  that  **an  indorsement 

IS  just,  but  that  he  had  paid  it,  upon  a  bond  doth  not  save  it  out  of  the 

admission  of,  or  assumption   to  statute  of  limitation."    An  agreement  of  a 

.  existing  debt,  but  the  contrary ;  debtor  that  a  settlement  made  by  the  cred- 

rtwithstanding   such    acknowledg-  itor  and  a  third  person  should  be  examined 

e  might  well  put  himself   upon  by  either  party,  will  not  take  a  case  out 

tnte  to  protect  him  fiom  further  of  the  statute  of  limitations.     Ormsby  v. 

1."  Letcher,  8  Bibb  ( Ky. ),  270.    A  vote  {lassed 

^knowledgment  of  the  original  jus-  at  a  town  meeting,  api)oiuting  a  committee 

he  claim  is  not  sufficient;  "it  must  to  "settle  the  dispute  "  between  the  town 

le  fact  that  it  is  still  due."     Clem-  and  the  plaintiff,  was  held  not  to  take  tlie 

r.  Williams,  8  Cranch  (U.  8.),  72,  plaintiffs  demand  out  of  tlie  statute  of 

tzell  V.  Bussard,  11  Wheat.  (U.  S.)  limitations.     Fiske  v.  Needham,  11  Mass. 

5;  Thompson  v.  Peter,  12  id.  567  ;  452.    A  debt  which  is  barred  by  the  statute 

Morrison,  1  Pet  (U.  S.)  351;  Bangs  is  not  revived  by  a  clause  in  a  will  order- 

2Pick.  (Mass.)  368;  Baxter,  Admr.,  ing  the  testator's  just  debts  to  be  paid. 

Penniman,  8  Mass.  133;   Lord  v.  Smith  v.  Porter,   1   Binn.   (Penn.)   209; 

8  Conn.  183;  Marsliall  v.  Dallibcr,  Roosevelt  v,  Marks,  6  Johns.  (N.  Y.)  Ch. 

I.    480  ;    Tichenor   v.    Colfax,    3  266.      Creating  a  trust  upon  a  personal 

a.  153  ;  Jones  v,  Moore,  5  Binn.  estate  by  will,  for  the  payment  of  debts, 

576;  Cowan  r.  Magauran,  1  Wall,  will  not  revive  a  debt  barred  by  the  statute 

66;  Harrison  v.  Handly,  1  Bibb  of  limitations.   Campbell  v.  Sullivan,  Hard. 

143,  445;  Ormsby  v,  Letcher,  3  id.  (Ky.)  17;  Ex  parte  Dewdnoy,  Ex  parte  Sea- 

kll  r.  Rowland,  Hard.  (Ky.)  801;  man,  16  Ves.  488;  Ex  parte  Roffey,  19  id. 

It  V,  Marks,  6  Johns.  (X.  Y.)  290.  470.     A  debt  barred  by  the  statute  is  not 

e  same  rule  holds  as  to  acknowl-  revived  by  a  direction  in  the  debtor's  will, 

ts  to  repel  the  presumption  of  pay-  that  certain  property  be  sold,  **  and  with 

rising  from  lapse  of  time  in  cases  the  proceeds  thereof,  after  paying  my  tlebts, 

bin  the  statute.     Boyd  v.  Grant,  that  they  redeem,"  &c.     Walker  v.  Camp- 

R.  (Penn.)  124.    A  mere  indorse-  bell  1  Hawks  (N.  C).  304.    A  trust  cre- 

nade  on  a  note  by  the   plaintiff  ated  by  will  for  the  payment  of  debts,  by 

.  without  the  knowledge  of  the  de-  a  general  direction  that  all  the  testator's 
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the  operation  of  the  statute.    It  miut  be  an  admiasion  oondstent  widi  a 

debts  shall  be  paid,  extends  only  to  sooh  law  and  practice  of  this  ooort^  that  then 

as  he  was  bound  in  conscience  to  pay;  isnosnchrakaatodebtipQaitiTdjbaf 

therefore,  an  nndertaking  which  is  merely  distingniBhing  the  oaae  when  the  ^tm 

nudum  pactum  is  not  comprehended,  and  having  commenoedy  the  death  oooan  beion 

may  be  barred  by  the  act  of  limitations,  it  has  run  out,  and  then  the  tnist  wodi 

Chandler  v.  Hill,  2  H.  fc  M.  Va.  124.    A  keep  it  alive.    1  have  panaed  vpoa  tt 

provision  in  a  will,  that  the  money  arising  case,  not  ttom  any  doabC  of  the  prine^l^ 

from  the  sale  of  the  testator's  personal  but  that  I  mi^^t  hava  an  omwrtimi^  cf 

property,  after  payment  of  his  just  debts,  communicatingwithLoBDSEDnDAU^aii 

ahall  be  applied  to  certain  purpoees,  does  collecting  all  the  informatioii  that  eooU 

not  create  a  trust  for  the  payment  of  the  be  obtained  upon  a  question  of  aoeh  nf|^ 

debts,  nor  take  any  debt  out  of  the  opera-  nitnde^  involving  a  general  rale  of  gnit 

tion  of  the  statute.    Brown  v.  OriiBth,  d  importance  upon  a  sntjeet  that  mut  vay 

Munt  (Va.)  450.     In  the  case  of  Burke  frequently  occur ;  that  it  may  be  icttU 

V,  Jones,  2  V.  &  B.  275,  the  Vice-Chan-  and  publicly  known  if  this  danse  is  ti 

ceUor  decided  that  a  devise  in  trust  for  have  the  effect  that  has  been  anpposed,  m, 

payment  of  debts  does  not  revive  a  debt  if  not,  that  such  a  notion  at  to  its  0|n» 

upon  which  the  statute  of  limitations  had  tion  may  no  longer  remain  afloat*    Wiik 

taken  effect  by  the  expiration  of  the  time  this  view,  I  have  girtm  the  qneatioB  al 

before  the  testator's  death.    And  in  com-  possible  attention;  I  have  aparad  Bopsfaa 

menting  upon  the  argument  niged,  vii.  in  collecting  every  ease  in  print,  or  tint  I 

that  a  contrary  rule  existed  in  equity,  he  could  hear  of,  bearing  npoo  it ;  I  kn 

said:  '*  No  case  has  been  cited  within  the  traced  the  history  of  ^hia  soppoaed  ndtli 

period  of  half  a  century  in  which  such  a  its  foundation,  and  have  examined  tstb 

rule  is  stated  as  existing,  except  for  the  bottom  the  authorities  on  whidi  it  ha 

purpose  of  complsining  of  it.      It  was  been  supported,  many  in  nnmbo',  uA 

justly  observed  that  thoae  complaints  are  some  not  vwy  correctly  reported,  wUAI 

a  recognition  of  the  rule  by  very  high  au-  have  compared  with  the  Begistei^a  BO0L 

thoritics;  and  there  is  certainly  consider-  I  shall  go  through  those  authoritieSi   Tla 

a))Ie  authoiity  for  concUuling  that  such  a  result  is,  that,  though  there  are  nianydictii 

rule  lias  ))een  understood  as  prevailing,  there  is  not  one  case  the  facts  of  vhick 

that  a  devise  of  real  estate  for  the  payment  are  distinctly  stated,  deciding  that  a  deW 

of  debts  would  let  in  debts  barred  by  the  actually  barred  by  the  statute  is  revived 

statute  of  limitations.     It  must,  however,  merely  by  virtue  of  this  clause,  either  m 

be  remembered,  that  the  last  time  it  a])«  to  personal  or  real  estate;  and  as  to  the 

pears  in  print,  in  the  case  of  Oughterlonoy  former  it  has  not  been  aigned.     In  almost 

V.  Earl  Fowls,  Amb.  231,  Loud  Hard-  all  the  cases  there  was  a  recognition  of  the 

wiCKK  did  not  consider  it  so  established  very  debt,  either  express  or  by  fair  inf«* 

that  it  should  be  acted  ujwn  without  con-  ence  ;   or  the  death  occurred   before  the 

sidfTation,  expressing  surprise  how  such  a  statute  had  actually  attached;  and  then) 

rule  could  be  established.     It  has  received  according  to  Lord  Redesdale's  opinion, a 

the  decided  disapprobation  of  Lord  Ken-  tnist  being  created  for  creditors,  the  stat- 

YON  and  I^ORD  Alvanley  ;  and  it  is  im-  ute  cannot  attach,  and  the  lapse  of  time 

pos^iible  to  read  the  judgment  in  Ex  parte  forms  no  bar." 

Dewdney,  15  Vcs.  477,  see  p.  497,  without  In  the  case  of  Roosevelt  i».  Marks,  anil, 
p<'rcoiving  the  Lord   Chancellors  disap-  Kent,  C.  J.,  cited  with  approbation  the 
probation  of  such  a  nile.     To  the  floating  opinion  of  the  Vico-Chancellor  in  Burlv 
notion,  which  certainly  has  prevailed  for  a  v.  Jones,  and  said:  "This  decision  appears 
great  "length  of  time,  countenanced  by  high  to  me  well  founded  upon  principle,  and 
authorities,  that  there  is  such  a  rule,  must  u]K)n  the  construction  of  the  authorities, 
be  opposed  those  authorities  I  have  men-  and  to  put  an  end  to  this  litigious  ques- 
tioned; to  which  may  be  added  the  decla-  tion."    And  he  decided  that  a  devise  of 
ration  of  a  judge  very  conversant  with  the  real  and  personal  estate  for  tlie  payment 
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96  to  pay;    and  if  that  condition  exists,  the  law  will  \m\)\y  a 

debts  does  not  revive  a  debt  barred  the  defendant  admitted  he  had  given  such 
statate  of  limitations.     A  testator  a  note»  but  said  he  had  paid  it.     Heki, 
I  a  large  real  and  personal  estate  to  that  this  was  not  such  an  acknowledgment 
e  mod  children;  chai^ged  the  portion  of  a  subsisting  debt  as  will  avoid  the  plea 
of  his  sons  with  the  payment  of  of  the  statute  of  limitations.     Smith  v. 
sterling  towards  his  debts;  directed  Freel,   Addis.    (Penn.)   291.      Though   a 
tracts  of  land  to  be  sold,  and  the  slight  acknowledgment  of  the  debt,  if  suffi- 
i  arising  therefrom,  as  well  as  from  cient  to  luise  an  implied  promise  to  pay 
Boe  certificates,  or  otherwise  (after  it,  will  take  a  case  out  of  the  statute, 
at  of  his  just  debts),  to  be  equally  yet  if  the  debtor  qualities  his  ocknowledg- 
l  among  his  six  sons.     On  a  bill  ment  in  such  a  manner  as  to  show  that  it 
t  by  one  of  the  creditors  of  the  was  his  intention  not  to  pay,  the  statute 
r,  the  statute  of  limitations  being  will  take  etfect.    Therefore,  where  a  debtor, 
1«  and  the  complainant  not  having  on  being  called  on  for  payment  of  a  pro- 
that  he  came  within  any  of  the  ex-  nussory  note  more  than  six  years  after  it 
m  of  the  act,  it  was  held  that  the  became  due,  said,  that  as  there  had  been 
ought  not  to  operate  to  prevent  a  no  money  transactions   between   himself 
y  of  so  much  of  the  specific  fund  as  and  the  plaintiff  previous  to  or  during  the 
ed  undisposed  of,  but  that  it  would  year  1812,  he  was  surprised  a^  the  de- 
ar to  a  recovery  out  of  the  general  mand;  that  he  owed  him  nothing  on  the 
Lewis  V.  Bacon,  8  H.  &  M.  (Va.)  89.  account  mentioned,  and  referred  him  to 
uw  of  Swann  v.  Sewell,  2  B.  &  Aid.  his  final  discharge  under  the  act  of  13th 
■8  an  action  of  assumpsit  on  a  pro-  March,  1812,  it  was  held,  that  the  debt 
f  note.     Plea,  1st,  the  general  issue;  was  barred  by  the  act  of  limitations,  not- 
be  statute  of  limitations;  but  there  withstanding  the  act  of  1812  was  uncon- 
»  plea  or  noti(.*e  of  set-off.     It  was  stitutional  and  void.     Hudson  v.  Carey, 
that  on  the  pUintiff's  showing  the  11  S.  &  R.  (Penn.)  10;  Bailey  v,  Bailey, 
ant  the  note  within  six  years,  the  14  id.  195;  Eckert  v.  Wilson,  12  id.  393. 
■id,  "You  owe  me  more  money;  I  A  testator  being  indebted  to  one  of  his 
I  set-off  against  it.*'      Held,    that  children,  devised  to  her  £50,  to  be  paid  at 
18  not  a  sufficient  acknowledgment  the  expiration  of  ten  years  after  his  de- 
six  years  to  take  the  case  out  of  the  cease,  and  proceeded  thus:  *'  It  is  my  fur- 
I  of  limitations.    Hoi.royd,  J.,  said:  ther  mind  and  will,  that  if  any  of  my  said 
can  it  be  contended  that  an  asser-  childnm  shall,  after  my  decease,  make  any 
y  a  defendant  that  he  has  a  good  demand  against  my  executors,  for  any  ser- 
5    is    an    acknowledgment    of    the  vices  they  may  have  done  or  peiformed 
Where   a  party  revives  a   debt  for  me,  in  my  lifetime,  then  instead  of  the 
by  tlie  statute  of  limitations,  by  bequest  mentioned   to  be  ^ven  to  such 
:  it  into  court,  but  at  the  same  time  child  or  children,  so  exhibiting  any  such 
i  to  pay  interest,  such  payment  of  demand  or  charge,  I  give  the  sum  of  fif- 
indpal  does  not  revive  the  claim  for  teen  shillings  apiece,  and  no  more."     In 
t.    Collyer  v.  Willcock,  4  Bing.  81 5.  an  action  against  the  executor,  by  a  child, 
efendant,  being  arrested  on  a  note,  for  services  rendered  to  the  testator,   to 
lat  he  owed  the  plaintiff  the  money  which  the  statute  of  limitations  was  plead- 
tended  to  have  paid  him,  but  that  ed,  the  court  held  that  the  above  clauses 
1  taken  nngentlemanly  steps  to  get  in  the  will  did  not  prevent  the  statute  of 
1  as  he  had  taken  these  steps,  he  limitations   from    running.      Cresman   v. 
iant)  would  keep  him  out  of  it  as  Csster,  2  Browne  (Penn.),  128. 
I  he  could.    Held,  that  this  was  not  In  a  South  Carolina  case,  it  appeared 
in  acknowledgment  as  would  take  that  I^nce  and  Parker  having  unsettled 
86  out  of  the  statute  of  limitations,  accounts,  Parker  gave  I^nce  a  stipulation 
p.  Boisselet,  9  S.  &  R  (Penn.)  128.  in  these  wonls:  "If,  in  the  settlement  of 
soit  brought  on  a  promissoiy  note,  accounts  l)ctweou  Mr.  Lambert  Lance  and 
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promise  withoat  its  having  been  actoaSy  or  espmaly  made.^ 

mjaelf,  any  baluioe  ■hoald  appear  to  be  given  at  tba  trial  mu^  that  tlie 

due  him,  I  hereby  aarame  payment  thereof  hadaaid  to  theplaiBtU(  *'I  om  yoaail 

ao  aa  to  prerent  ita  being  barred  by  the  a  ftrthing^  for  it  la  aiora  than  aiz  jm 

operation  of  the  limitation  aet"     Upon  ainoe ;"  held,  that  tUa  ma  aot  fta  baM 

suit  brought  against  Parker,  he  pleaded  to  the  Jniy  aa  eridenee  oC  a  anfchat 

ncn  oitumpnt  ii^ra  quatuor  anuM;  and  aeknowledgment  to  take  a  debt  ootof  III 

issue  being  taken  npon  tbe  replication  statute  of  limitatiwia.    HtDiqgi  fi  flha^ 

thereto,  it  was  held,  that  thia  stipulation  7  Taunt.  SOS. 

bound  only  for  four  years  from  its  date»         A  party,  on  being  aakad  for  tka  f^^ 

and   that   the  statute  mi^t  alter  that  ment  of  hia  attoney'a  bOl,  admitted  Ifca 

period  be  pleaded  by  the  party  who  gave  there  had  been  such  a  bID,  bnt  atstsd  Ifca 

it    Lanoe  v.  Parker,  1  Bep.  Const  Ct  it  had  been  paid  to  the  deeeaaad  paitavrf 

(8.  C.)  litS.  the  attorney,  who  had  vefesiiied  the  amsiii 

Where  an  account  on  its  foee  is  barred  out  of  a  floating  baknea  ia  Ua  hnk 

by  the  statute  of  limitations,  but   the  Qvian,  whether  fai  order  to  tskathtsm 

plaintifT  enters  a  credit  of  recent  date,  out  of  the  statute  of  Hmitatiim%  eviiwi 

which  the  defendant  disavows,  such  entry,  is  admissible  to  dbow  diat  the  UU  111 

without  some  Anther  proof,  will  not  take  never  in  foct  been  paid  in  tUa  maam 

the  case  out  of  the  statute.     Taylor  v,  Sembie,  that  anoh  eridenoa  ia  admjwflk^ 

McDonald,  2  Rep.  Const  Ct.  (8.  C.)  178.  if  at  all,  only  where  the  deftndaat  iMi 

A  person  had  given  a  note  against  which  the  debt  to  be  disehaiged  by  psilkiihr 

the  statute  of  limitations  had  run,  and  meana,  to  which  he  lefina  with  fnMm, 

upon  the  note  being  presented  to  him  for  and  where  he  baa  dea(gnated  the  ttmt  ad 

payment,  seixed  it,  saying,  "  I  am  glad  I  mode  ao  atrictly,  that  it  is  impoaAli  i 

have  got  my  hands  on  it    I  have  paid  it  oould  be  discharged  in  any  otlMr  aaaa 

long  ago.'*    This  is  not  such  an  acknowl-  than  that  specified.    Beale  «.  Viai,  i  & 

edgment  aa  will  take  a  case  out  of  the  k  Aid.  6SS.    Where  the  defondant  ia  la 

statute.    Gray  v.  Kemahan,  2  Bep.  Const  action  on  a  promiaaory  note  to  wUeh  fti 

Ct.  (S.  C. )  65.     In  the  case  of  Coltman  v,  defence  was  the  statute  of  limitation^  hd 

Harsh,  8  Taunt.  880,  the  defendant  plended  said  that  such  note  had  been  paid  by  tla 

the  statute  of  limitations ;  the  eyidence  services  of  his  wife  in  the  dwelling-bona 


1  Hall  V.  Bn'an,  60  Md.  194.  But  there 
must  be  something  more  than  a  mere  men> 
tion  of  the  debt,  without  questioning  the  in- 
debtedness. There  must  l)e  an  unqualified, 
direct  admission  of  a  present  subsisting  debt. 
Hanson  v.  Towle,  19  Kan.  273.  It  is  well 
settled  that  an  acknowledgment  need  not 
be  wholly  by  words,  but  may  be  established 
by  any  act  or  words  that  necessarily  pre- 
suppose or  admit  the  existence  of  a  debt 
and  an  obligation  to  pay  it.  Bam  field  v. 
Tupper,  7  Exch.  27  ;  Purdon  v.  Pur- 
don,  10  M.  &  W.  361.  Thus,  in  the  cases 
cited  ajite,  as  well  as  those  following,  the 
payment  of  interest  was  held  to  opemte  as 
an  admission  of  a  subsisting  debt  still  due, 
sufiicient  to  remove  the  bar  of  the  statute. 
Sanford  v.  Hayes,  19  Conn.  591  ;  Clement- 
son  «.  ^Villiam8,  8  Cranch  (U.  S.),  74  ;  Lord 
V.  Sbaler,3Conn.l51.  Ami  this  is  so  whether 
the  intei'est  accrued  before  or  after  the 


\ 


principal  was  barred  by  the  statute.  Fry** 
burgh  V.  Osgood,  21  Me.  176.      But  I*y- 
ment  of  the  principal  will  not  operate  u 
an  acknowledgment  of  the  interest.  CoWy^ 
V,  Willcock,  4  Bing.  815.     So  a  poyment 
on  account,  or  a  part  payment  of  the  prio* 
cipal  of  a  debt,  will  generally  operate  u>d 
acknowledgment  of  tlie  whole  debt.  Hooper 
V.  Stevens,  4  Ad.  k  El.  71  ;  Smith  v.  Simi, 
9  Ga.  80  ;  Sibley  v.  Lambert,  30  Ble.  25S; 
Raudan  v.  Tobey,  11  How.  (U.  S.)  498; 
Strong  V.  :McCormick,  5  Vt.  338  ;  Tumey 
V.   Dodwell,   3  £1.   &  Bl.   136  ;  Jones  f. 
Jones,  21  N.  H.  219  ;  Ilhdey  v.  Jewett,« 
Met  (Mass.)  168  ;  State  Bank  p.  Waddy, 
5  Ark.  348  ;  Badger  v.  Arch,  10  Exch. 
333.   And  generally  all  the  attendant  ci^ 
cumstances  should  be  considered  in  order 
to  arrive  at  the  real  intention  of  the  debtor 
by  what  he  said. 
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ot  be  any  oncertaintj  as  to  the  particular  debt  to  which  the 

aintiff,  and  the  pUintiff  proved  a  debt  more  than  dz  years  old,  said :  "  I 

nent  had  not  so  been  made,  it  know  that  I  owe  the  money;  bat  the  bill 

that  this  did  not  amount  to  an  that  I  gave  is  on  a  three-penny  receipt 

dgment  of  the  debt  sufficient  to  stamp,  and  I  will  never  pay  it"    Held, 

at  of  the  statute.    fiKiaTOi^  J.,  that  this  was  not  such  an  acknowledgment 

ring  the  opinion  of  the  court,  of  the  debt  as  would  take  the  case  out  of 

debt  being  barred  by  the  statute  the  statute'  of  limitations.    Best,  C.  J., 

ioDs,  the  defendant  is  entitled  to  said:  *'  I  am  sorry  to  be  obliged  to  admit 

ntage  of  it  unless  he  consents  to  that  the  courts  of  justice  have  been  de- 

I  its  protection,  either  expressly  servedly   censured    for   their   vacillating 

dent  implication.    The  truth  or  decisions  on  21  Jac.  I.  c.  16.    When  by 

of  the  defendant's  declaration  distinctions  and  refinements,  which,  Lobd 

ring  the  demand  appears  to  me  Mansfield  says,  the  common  sense  of 

d  to  the  true  point  of  inquiry,  mankind   cannot    keep   pace    with,  any 

ill  such  cases  should  be,  whether  branch  of  the  law  is  brought  into  a  state  of 

dant  has,  by  an  express  or  im-  uncertainty,  the  evil  is  ouly  to  be  reme- 

ignition  of  the  debt,  voluntarily  died  by  going  back  to  the  statute;  or,  if  it 

i  the  protection  of  the  statute,  be  in  the  common  law,  settling  it  on  some 

this  should  depend  on  the  de-  broad  and  intelligible  principle.     But  this 

imself,  and  on  his  own  declara-  must  be  done  with  caution,  otherwise  we 

:  on  disproving  the  truth  of  these  shall  increase  the  confusion  that  we  at- 

OS,  and  thereby  converting  what  tempt  to  get  rid  of;  the  authority  of  no 

led  as  an  absolute  denial  of  any  one  court  is  sufficient  in  such  a  case.     I 

ess  into  an  acknowledgment  of  will  therefore  go  no  further  to-day  than  I 

,  and  a  promise  to  pay  it.     It  am  authorized  to  go  by  the  authority  of 

well  be  claimed,  if  a  defendant  modem  decisions.'*    ''Christianity  forbids 

i  execution  of  a  note  barred  by  us  to  attempt  enforoing  the  payment  of  a 

e  of  limitations,  and  the  plaintiff  debt,  which  time  and  misfortune  have  ren- 

ve  that  he  executed  it,  that  the  dered  the  debtor  unable  to  discharge.  The 

had  forfeited  the  protection  of  legislature  thought  that  if  a  demand  was 

A.    No  intention  to  waive  the  not  attempted  to  be  enforced  for  six  yean 

of  the  statute  can  be  inferred  some  good  excuse  for  the  non-payment 

leclaratious  of  payment  made  by  might  be  presumed,  and  took  away  the 

lant,  even  if  those  declarations  legal  powers  of  recoveriug  it.      1  think, 

[  untrue.     Marshall  p.  Dalliber,  if  I  were  now  sitting  in  the  Exchequer 

SS;  Bailey  v.  Bailey,  14  S.  &  R.  Chamber,  I  should  say  that  an  acknowl- 

>5.    In  an  action  of  assumpsit  for  edgment  of  a  debt,  however  distinct  and 

.  and  delivered,  and  on  the  money  unqualified,  would  not  take  from  the  party 

e  defendant  pleaded  the  general  who  makes  it  the  protection  of  the  statute 

the  statute  of  limitations.    The  of  limitations.     But  I  shall  not,  after  the 

paid  money  into  court  generally,  cases  that  have  been  decided,  be  disposed 

:  such  payment  did  not  take  the  to  go  so  far  in  this  court  without  consult- 

f  the  statute.     The  court  said :  ing  the  judges  of  the  other  courts.     There 

rment  into  court  was  equivalent  are  many  cases  from  which  it  may  be  col- 

80  much  is  due  and  no  more,  lected,  that  if  there  be  anything  said  at 

>t  from  such  a  negative  imply  an  the  time  of  the  acknowledgment  to  rep^ 

i.    The  plaintiff,  therefore,  with  the  inference  of  a  promise,  the  acknowl- 

the  rest  of  his  demand,  was  in  edgment  will  not  take  a  case  out  of  the 

be  same  situation  as  if  that  sum  statute  of  limitations." 

im  paid  in.     Long  v,  GrenvUle,  In   the  case  of   Tanner  v.   Smart,   d 

10;  Shsddick  v,  Bennett,  4  id.  B.  &  C.  603,  Lord  Tenterden,  C.  J., 

the  case  of  A 'Court  v.  Cross,  8  said:  "There  are,  undoubtedly,  authorities 

the  defendant  being  arrested  on  that  the  statute  is  founded  on  the  pre- 
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admission  applies.     It  mast  be  so  distinct  and  anambiguous  as  to 

sumption  of  payment,  that  whatever  repels  in  order  to  take  the  case  out  of  the  statate, 

that  presumption  is  an  answer  to  the  stat-  called  a  witness,  who  proved  that  be  cdkd 

ute,  and  that  any  acknowledgment  which  upon  the  defendant  and  showed  him  the 

repels  that  presumption  is,  iu  legal  effect,  receipt,  and  asked  him  if  he  knew  inj- 

a  promise  to  ])ay  the  debt;  and  that  though  thing  of  it,  to  which  the  defendant  an- 

such  an  acknowledgment  is  accompanied  swered,  '*  Yes,  I  know  all  about  it"   Hm 

with  only  a  conditional  promise,  or  even  a  witness  then  asked  him  for  the  amooi^ 

refusal  to  pay,  the  law  considers  the  con-  to  which  defendant  answered,  *' It  was  not 

dition  or  refusal  void,  and  considers  the  worth  a  penny,  he  should  never  pay  it" 

acknowledgment  of  itself  an  unconditional  He  admitted  his  signature  to  the  receipt 

answer  to  the  statute;  and  if  these  author-  The  witness  said,  **  Perhaps  you  have  paid 

ities  be  unquestionable,  the  verdict  which  it; "   defendant  answered,  '*  No,  De?er,  be 

has  been  given  for  the  plaintiff  ought  to  never  had,  and  never  would ; "  and  added, 

stand,  and  the  rule  for  a  new  trial  ought  "Besides,  it  is  out  of  date,  andnolawdiiU 

to  be  discharged.     I  refer  to  the  cases  of  make  me  pay  it."     Held,  that  this  eri* 

Yea  V,  Foui-aker,  2  Burr.  1099  ;    Lloyd  deuce  was  not  sufficient  to  chaigetbeda' 

V.  Maund,  2  T.  R.  760  ;  Bryan  v.  Horse-  fendant  with  the  debt,  for  there  wai  bo 

man,  4  East,  599  ;    Leaper  v.  Tatton,  16  evidence,  but  the  contrary,  that  the  dM 

East,    420  ;    Douthwaite    v.    Tibbutt,   5  ever  existed.     Rowecroft  v.  Lomas,  4  X. 

M.  &  S.  75 ;  Frost  v.  Bengoagh,  1  Bing.  &  S.  457.     A  qualified  admission  hgr  > 

266  ;  Rowcroft  v.  Lomas,  4  M.  &  S.  457;  party  who  relies  on  an  objection,  whiA 

Swan  V.  Sowell,  2  B.  &  Aid.  759;  Mount-  would  at  any  time  have  been  a  good  de- 

Stephen  v.  Brooke,  3  B.  &  Aid.  141.     But  fence  to  the  action,  does  not  take  a  eaM 

if  there  are  conflicting  authorities  upon  out  of  the   statute  of   limitations.    Dt 

the  point,  if  the  principles  upon  which  the  La  Torre  v.  Barclay,  1  Starkie,  (J.    ^9 

authorities  I  liave  mentioned  are  founded  a  demand   for  the  charges  of  prepariig 

appear  to  be  doubtful,  and  the  opposite  an  annuity  deed,  the  defendant  said,  "1 

authorities  more  consonant  to  legal  rules,  thought  I  had  paid  it,  but  I  hare  bees 

we  ought  at  least  to  grant  a  new  trial,  that  in  so  much  trouble  since,  that  I  really  do 

the  opportunity  may  be  offered  of  having  not  recollect  it."    The  ))laiutiff  answered, 

the  decision  of  a  court  of  error  upon  the  **  You  know  the  price  of  the  annuity  w» 

point,  and  that  for  the  future  we  may  paid  you  in  a  £1,000  bank-note,  whidiy* 

have  a  correct  standard  by  which  to  act."  changed  at  Badcock's."     The  defendant 

And  the  rule  for  a  new  trial  was  made  ab-  made  no  answer.    Held,  that  this  was  nota 

solute.     In  assumpsit  for  fees  as  au  attor-  sufficient  acknowledgment  of  the  debt  to 

ney  at  law,  the  defendant  pleaded  the  deprive  the  defendant  of  the  benefit  of  Wi 

statute  of  limitations  in  bar  of  the  action;  plea  of  the  statute  of  limitations.    Hd* 

at  the  trial  the  plaintiff  prove<l  a  letter  re-  lings  v,  Shaw,  7  Taunt.  608.    A  mere  da- 

ceived  from  the  defendant  after  the  ser-  mand  of  a  debt,  without  process,  or  say 

vices  performed,  but  more  than  six  years  acknowledgment,  is  not  sufficient  to  taka 

before  the  commencement  of  the  suit,  in  the  case  out  of  the  statute  of  limitatioBfc 

which  he  promised  to  pay  for  the  services  Hodle  v,  Healey,  1  V.  &  B.  540.    In  the 

claimed  in  this  suit,  and  also  proved  that  case  of  Scull  v.  Wallace,  15  S.  It  R.  (Penn.) 

within  six  years  past  the  defendant  said  231,  the  plaintiff  Inflow  examined  SeoUi 

to  him,  **If  I  owe  you  anything  on  that  one  of  the  defendants,  as  a  witness  withort 

claim  I  will  pay  you ;  but  I  owe  you  noth-  objection.    All  the  defendants  pleaded  the 

ing."     Held,  that  this  was  not  sufficient  act  of  limitations ;  and  it  was  held  ^ 

evidence  of  a  new  promise  to  avoid  the  bar  the  plaintiff  would  not  be  permitted,  fcf 

of  the  statute  of  limitations.     Parley  v.  the  pur}>08e  of  avoiding  that  plea,  to  tfk 

Little,  8  Me.  97.  Scull  whether  it  was  his  intent  to  plui 

In  an  action  of  assumpsit  for  money  due  the  act  of  limitations.     And  although  tbi 

on  an  accountable  receipt,  the  statute  of  question  was  left  undetermined,  whetlMi 

limitations  was  pleaded,  and  the  plaintiff,  an  administrator  may  charge  the  estate  4 
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lemove  all  hesitation  in  regard  to  the  debtor's  meaning.^  •  It  is  not 


intestate,  by  refusiiig  to  plead  the  act  a  wonder  any  opinion  shoold  ever  have 

of  limitations,   although  his  co-adminis-  been  held  to  the  contrary.     Now,  to  apply 

timtor  insists  on  pleading  it,  yet  it  was  the  law  to  the  evidence  in  this  case,  Mr. 

decided,   that  if  one  stands  ueuti-al  the  Scull's  confession,   considered  in  tolo,   is 

others  may  plead  it.     Tilohmak,  C.  J.,  altogether  inconsistent  with  a  promise  to 

nid:  "  A  very  important  point  was  raised  pay  ;  because  he  expressly  declared  that 

by  the  defendant's  counsel,   which  it  is  Mrs.  Irwin  was  determined  to  plead  the 

imnecessary  to  decide,  because  it  does  not  statute,  and  he  would  leave  the  matter  to 

iairly  arise  from  the  evidence.    This  point  her,  and  would  have  nothing  to  do  with 

ma,  whether  one  administrator  may  charge  it.     I  am  at  a  loss  for  any  argument  to 

the  estate  by  refusing  to  plead  the  act  of  show  the  inconsistency  of  this  acknowl- 

]iiiiitation.H  although  his  co-adniinistrator  edgment  with  a  promise  to  pay.      The 

Imist   on   pleading  it.      But  it  is  clear  meaning  is  so  plain  that  it  is  impossible  to 

ttough  by  the  evidence  that  Mr.  Scull,  misunderstand  it" 

•Ithoagk  he  did  not  desire  to  plead  the  In  England,  all  questions  about  the 

iet»  and  did  not  think  it  proper  that  it  sufficiency  of  acknowledgments  to  revive 

ihoald  be  pleaded,  was  determined  to  act  claims  barred  by  the  statute  of  limitations 

II   sach   a  manner  as  should  leave  the  were  put  at  rest  by  Stat.  8  Geo.  IV. 
ridow  of  William  Irwin  at  liberty  to  avail  ^  Mercur,  J.,  in  Palmer  v.  Gillespie, 

ie  estate  of  that  plea  if  she  judged  it  90  Penn.  St.  863.    In  Fiske  v,  Hibbard,  45 

ght  to  do  so.     Mr.  M'Donald,  a  witness  N.  Y.  Superior  Ct.  831,  the  debtor  wrote 

r  the  plaintiff,  swore  that  Scull  told  him  the  plaintiff  as  follows :  *'  1  am  well  aware 

i  lii^  no  doubt  that  the  estate  of  Irwin  that  I  owe  you  for  money  borrowed.     As 

IS  indebted  to  Wallace,  but  how  much  you  have  the  figures,  I  wish  you  would  at 

I  conld  not  tell.     But  in  the  same  con-  your  leisure    make   out   a   statement  of 

rsation  Scull  observed  that  Mrs.  Irwin  what  you  consider  my  indebtedness  to  you, 

la  outrageous  about  Wallace's  claim,  and  and  send  it  to  me,  resting  assured  that  in 

ts   determined  to  plead  the  statute  of  all  money  matters  I  desire  to  act  honestly 

oitations.     She  said  she  would  not  pay  toward  everylnxly ; "  and  it  was  held  that 

^nt  of  it.    Scull  said  he  would  leave  the  this  was  a  ^ifficient  acknowledgment  of  a 

^tter  to  her  altogether,  and  have  nothing  present  indebtedness  from  which  a  promise 

do  with  it.     And  this  was  confirmed  by  to  pay  may  be  implied.     In  Webb  v.  Car- 

;a11  in  his  own  testimony  in  the  strongest  ter,  62  Ga.  415,  a  letter  from  the  defend- 

mis  ;    for  he  swore  that  he  never  had  ant  to  the  plaintiff  enclosing  five  dollars, 

I  idea  of  depriving  the  other  administra-  to  be  indorsed  on  the  note,  and  statmg, 

ffs  of  the  benefit  of  the  act,  if  they  chose  '*  My  son  James  will  wind  up  my  business, 

>  avail  themselves  of  it.     There  was  no  with  instructions  to  pay  you,"  was  held  to 

yQtradiction  in  the  evidence  on  this  |K>int,  be  a  written  acknowledgment  sufficient  to 

nd  the  defendant's  coimsel  had  a  right  to  support  a  promise  to  pay.    But  in  Eckford 

he   court's  opinion  whether    Scull's  ac-  v,  Evans,  56  Miss.  18,  a  letter  as  follows, 

tnowledgment,  taking  it  altogether,  took  **  I  am  going  to  Aberdeen  to-morrow,  and 

Ihe  case  out  of  the  act  of  limitations.    The  will  send  fifty  dollars,  which  is  all  1  can 

law  has  been  well  settled  by  repeated  de-  spare  at  present,"  was  held  too  indefinite, 

dsdons  of  this  court.    The  principle  is  this:  and  not  sufficient  as  an  acknowledgment 

A  slight  acknowledgment  of  an  existing  of  the  debt  in  suit  to  affect  the  operation 

debt  is  sufficient  to  take  the  case  out  of  of  the  statute.     But  in  Bayliss  v.  Street, 

the  stotute,  because  the  jury  may  and  61  Iowa,  627,   a  letter  addressed  by  the 

ought  to  presume  a  new  promise;  but  the  maker  of  the  note  in  suit,  steting  that  he 

acknowledgment  is  to  be  taken  altogether,  **  hoped  to  pay,"  and  that  in  case  of  his 

and  if,   on  the  whole,  it  is  inconsistent  death  he  had  provided  for  payment  out  of 

with  a  new  promise,  no  new  promise  shall  his  life  insurance,  was  held  sufficient.     In 

be  implied,    and   the  statute  shall   bar.  Treadway  v,  Treadway,  5  111.  App.  478,  a 

Thii  is  such  plain  common  sense  that  it  is  debtor  was  asked  by  liis  creditor  to  give 
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e88eiitifll*that  the  amount  of  the  debt   should  be  stitol  or  em 
referred  to.     It  is  sufficient  if  the  acknowledgment  admits  mnmtkn§ 

to  be  due  apon  a  specific  daim,  and  parol  evidenoe  is  admissUili 
to  prove  the  amount ;  ^  and  the  same  is  also  tme  as  to  the  natme  d 

him  bit  note  for  a  debt  btmd  ^7  the  long^"  in  a  letter  zeftniog  tp  a  defalk  hdd 

statute,  to  which  he  replied  that "  it  mekee  not  eoffident  WOoox  «.  WlDiuHS  6  Kflf. 

no  difference,  it  ie  all  in  the  fiunilj ; "  and  SOS.    A  pledge  of  rtook  to  aeeae  a  dAt 

it  was  held  not  sofficient  to  found  a  prom-  was  held  a  oontinnons  acknowledgDMBt  ef 

ise  upon.    Fries  v.  Boisselet,  9  S.  4  B.  the  indehtedaeei  that  prsfents  the  atatali 

(Peun.)  128  ;  Bailey  v.  Bailey,  14  id.  195;  from  running.    Citiien'a  Bankv.  Johmo^ 

Allison  V.  James,  9  Watts  (Penn.),  880 ;  21  La.  An.  128.   Bat  this  doetriae  ia qsM- 

Gilkysou  v.  Larue,  S  W.  A;  S.  (Penn.)  tionahle.    The  true  rale  uidoahledly  1% 

218 ;  Hazlebaker  «.  Beeves,  9  Penn.  264 ;  that  while  the  atatote  runs  upon  the  deH 

Davis  V.  Steiner,  14  Penn.  St.  275 ;  Johns  the  lien  apon  the  stock  for  tlie  •*tM»w»*  tf 

9.  Lants,  62  id.  824.     In  the  U»t  case,  the  debt  rtill  remains;  and  after  the  debt 

it  was  said,  "  No  case,  however,  has  ever  is  barred^  the  pledgee  osn  look  onlj  to  the 

gone  the  length  of  saying  that  there  must  stock  for  payment, 

be  an  express  promise  to  pay  in  terms."  ^  Haslebaker  «»  Beeves^  18  Pena.  8t» 

Watson  V.  Sterm,  26  Penn.  St  121,  and  264 ;  Davis  v.  Steiner,  14  id.  275;  Hoon 

Seuseman  v.  Hershman,  84  id.  88,  de-  .«.  Hyman,  18  Ired.  (K.G.)  L.  872;  Hsrt 

dare  the  rule  to  be  as  stated  in  the  casee  «.  Boyd,  64  Mia^  647.    Bat  unlesa  the 

cited.    Miller  v.  Basohorsb  86  id.  866,  waa  promise  or  acknowledgment  ia  far  a  ana 

not  intended  to  overrule  the  long  lino  of  certain,  it  must  be  for  that  which  can  be 

preceding  cases.     The  generslity  of  the  reduced  to  a  certsintj.    HcBae  n  Lesiy^ 

Isnguage  therein  used  must  therefore  not  1  Jones  (N.  C)  L.  91 ;  Shaw  «.  Allsn^ 

be   understood  as  requiring  an   express  Bush.  (N.  C)  L.  68 ;  Ftoterson  ».  Ellieot^ 

pronuse,  but  a  promise  that  may  be  clearly  9  Md.  62 ;  Thompson  «.  Frnich,  10  Ya^ 

implied.    A  pronuse  by  the  debtor,  when  (Tenn.)  468 ;  Hale  «.  Hale^  4  Humpk 

spoken  to  about  tbe  debt  by  bis  creditor,  (Tenn.)  188 ;  Hunter  v.  Kettredge^  41  Vt 

that  he  would  settle  it,   would  ])ay  it,  359.      In  Starkie  on   Evidence,   voL  ii 

would  see  to  it  that  it  was  correct,  was  p.  666,  8d  ed.,  the  following  is  the  rule 

held  sufficient  to  take  the  debt  out  of  the  deduced  from  the  recent  cases :   *'  From 

statute.      Palmer  v,  Gillespie,  ante,     lu  the  late  decisions  on  the  effect  of  an  ac- 

Bloom  V.  Kern,  30  La.  An.  part  2,  1263,  knowledgnient  under  the  provisions  of  tbe 

it  was  h(*ld  that  letters  from  the  debtor  to  statute  21  Jac  I.  c.  19,  where  all  the  former 

the  creditor,  declaring  his  inability  to  pay,  cases  were  brought  under  consideration, 

and  asking  for  indulgence,  were  sufficient  the  result  scemn  to  be  that,  to  repel  the 

to  interrupt  the  statute,  both  as  to  the  limiting  power  of  the  statute,  it  must  either 

principal  debtor  and  his  surety.     But  see  amount  to  an  express  promise  or  to  so  clear 

Cook  V.  Cook,   10  Heisk.   (Tenn.)  664,  an  admission  of  a  still  subsisting  liability, 

where  it  was  held  that  in  order  to  suspend  that  a  pi-omise  must  necessarily  be  im> 

the  statute  a  request  for  delay  must  stipu-  plied."    In  CoUedge  p.  Horn,  8  Bing.  119, 

late  for  a  particular  time.      In  Leigh  v.  the   letter  was  this :    '*  I  have   received 

Linthicum,  30  Tex.   100,  a  letter  in  the  yours  respecting  the  plaintiff's  demand ; 

following  words  was  held  not  sufficient  to  it  is  not  a  just  one  ;  I  am  ready  to  settle 

remove  the  statute  bar,  because  it  did  not  the  account  whenever  the  plaintiff  thinks 

show  what  part  of  the  note  was  left  unpaid,  proper  to  meet  on  the  business  ;  I  am  not 

after  dtnlucting  the  credits  :  "  You  said  in  his  debt  £90,   nor  anything  like  that 

something  about  a  note  you  have.     You  sum ;  shall  be  happy  to  settle  the  differ- 

are  apprised  I  have  an  offset ;  when  I  see  ence  by  his  meeting  me.**  There  the  party 

you  we  will  adjust  the  matter,  and  what-  uses  the  terms,  **  shall  be  happy  to  settle 

ever  is  due  on  the  note  I  will  pay."    The  the  difference,"  which  admits  something 

words,  '*  I  feel  ashamed  of  it  standing  so  due ;  and  that  parol  evidence  may  be  given 
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^edness.^  But  it  mnst  be  shown  unmistakably  to  relate  to 
iilar  debt  or  demand  wliieh  is  sought  to  be  I'evived  by  it, 
:nowledgment  must  be  attended  by  circumstances  which  will 
ury  to  ascertain  definitely'  what  debt  was  intended  ;  *  and  an 

i  the  amount  cannot  be  dis-  of  set-off  did  not  accnie  within  six  years 

.n  Waller  v.  Lacy,  1  M.  &  G.  before  the  commencement  of  the  suit,  con- 

idant  having  a  claim  against  eluding  to  the   country  •■    to  which  the 

the  latter  wrote  at  the  foot  defendant,   by  his   rejoinder,   added  the 

'  By  Mr.  Lacy's  biU,*'  leaving  similiter.    At  the  trial,  the  plaintiff  hav- 

the  amount.     He  then  wrote  ing  proved  his  case,  and  the  defendant  his 

«eably  to  your  request  above  set-off,  the  latter  put  in  a  letter  from  the 

my  bill,  which  I  will  thank  plaintiff  to  the  defendant,  in  which  the 

se,  and,  if  correct,  favor  me  following   passages  were  reUed  upon  to 

for  the  balance."    The  word  take  the  case  out  of  the  statute  :  "  Before 

necessarily  implied  that  some-  closing  this,  I  have  to  request  you  will  be 

le.     The  cases  have  not  gone  pleased  to  send  me  in  any  bill  or  what  de- 

that  an  absolute  admission  of  mand  3rou  have  to  make  on  me,  and,  if 

;ing  due  is  sufficient,  and  that  just,  I  shall  not  give  you  the  trouble  of 

•n  may  be  coupled  with  evidence  going  to  law.     If  you  refer  to  your  books, 

imount     LcMirhmere  v,  Fletch-  you  will  find  the  last  payment  I  made  yoa 

.  623.     In  Cheslyn  v.  Dalby,  was  in  May,  1889  ;  the  day  I  have  frogot 

18,  a  deed  executed  by  A.  and  I  shall  leave  town  to-morrow,  but  shall  be 

at  A.  was  indebted  in  various  back  in  a  few  days,  for  a  month,  and  if 

mount  of  which  was  not  yet  you  will  bring  my  bill  in  here  to  me  by 

and  that  A.  was  willing  to  eleven,  I  shall  be  at  your  service;"  and 

amount  which  might  appear  this  was  held  not  a  sufficient  admission  to 

a  respect  of  such  sums,  such  take  the  case  out  of  the  statute  of  llmita- 

scertained  and  paid  as  therein  tions. 

and  the  deed  afterward  pro-  ^  Dickinson  «.  Hatfield,  1  M.  &  R.  141. 

ing  the  accounts  by  the  arbi-  *  Martin  v.  Broach,  6  Ga.  21 ;  Arey  v, 

0  persons  named  therein ;  and  Stephenson,  11  Ired.  (N.  C.)  L.  86  ;  Rob- 
lat,  notwithstanding  the  clause  bins  v.  Farley,   2  Strobh.   (S.  C.)   848; 
.tion,  the  recital  amounted  to  Conway  v.  Key  bum,  22  Ark.  290  ;  Lock- 
promise  to  pay  the  amount  hart  v.  Eaves,  Dudley  (S.  C.)  321 ;  Buck- 

ined,  and  that,  when  coupled  ingham  v.  Smith,  23  Conn.  453 ;  Clarke 

1  parol  proof  88  to  the  amount,  v,  Dutcher,  9  Cow.  (N.  Y.)  674  ;  Stafford 
sufficient  acknowledgment  to  v,  Bryan,  3  Wend.  (N.  Y.)  632  ;  Me- 
te.    Aldersox,  B.,  said:  **I  Mullen  v.  Grannis,  10  N.  Y.  Leg.  Olvj.  57. 

must  be  considered  as  fully  It  must  refer  distinctly  aiid  spec^ifically  to 

hat  a  general  promise  in  writ-  the  original   debt.     Dobson  v.  Qnantrel, 

otspecifying  any  amount,  but  1  Phila.  (Penn.)  204;  Clark  v.  Maguire, 

made  certain  as  to  the  amount  35  Penn.  St  259  ;  Tracy  r.  Newell,  3  Leg. 

evidence,  is  sufficient  to  take  k  Ins.  Rep.  60  ;  Cook  v.  Martin,  29  Conn. 

[>f  the  operation  of  the  statute  63  ;  Ix)rd  v.  Harvey,  3  id.  370. 

5."     Morrell  v.  Frith,  3  M.  &  The  necessity  for  a  new  promise,  or  of 

Spong  V.  Wright,  9  M.  &  W.  evidence  from  which  a  new  promise  maybe 

dntiff  brought  an  action   of  implied,  for  the  purpose  of  avoiding  a  plea 

U  of  exchange  for  £20.     The  of  the  statute  of  limitations,   is  as  well 

eaded,  first,  except  as  to  £10  settled  in  England  as  in  this  country  ;  and 

Ac.,  a  set-off  for  board  and  although  an  express  or  implied  acknowl- 

tts  to  the  sum  of  £10  11 9.,  edgment  of  the  debt  will  suffice,  Gardner 

hat  aom  into  court.     Repli-  v,  M'Mahon,  3  Q.  B.  561  ;  Walter  v.  Lacy, 

he  alleged  debts  and  causes  1  M.  &  G.  54  ;  Dodson  v.  Mackey,  8  Ad.  Is 
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acknowledgment  of  an  indebtedness  npon  the  sggreg^  of  sevwsl  dis- 
tinct classes  of  claims,  bat  which  neither  lefers  to  any  partiflnhr 

£L  225,  yet  there  oan  be  no  recovery  if  promiiMb  or  of  s  new  OMiae  of  aetion  witiUi 

the  acknowledgment  U  accompanied  with  aix  yeara,  la  a  anffident  anawer  to  a  pki 

any  qaaMcation  tending  to  rebut  the  im-  of  the  statute  under  all  cireiim8tanoaa»  wad, 

plication  of  a  promiae  of  payment^  which  identity  of  allegation  would  aeem  to  inp^ 

would  otherwise  aiiae,  Bontledge  v.  liUm-  identity  of  pioof.    In  Oaae  «•  Caahmaa, 

aay,id.  221 ;  Spongv.  Wright,  9iLkW.  I  Fenn.St.241,  Ksmnbit,  J.«  inelinadto 

629 ;  Hart  «.   Preudeigaat,   14  id.   741 ;  the  ojqMaite  view. 

Crippa  V.  Davia,  12  id.  159 ;  Morrell  v.  The  acknowledgnieat  oinat  a^^en^  at 

Frith,  8  id.  402.    The  operation  and  ex*  be  ahown  to  relate  to  the  debt^  whU  ii 

tent  of  the  rule  in  that  country  will  beat  the  cauae  of  action,  Stallbid  v.  Brj&a,  S 

appear  from  the  language  of  Lord  Dxn-  Wend.  (N.  T.)  585 ;  Martin  «.  Broiacbp  • 

iiA2f,  in  deciding  the  caae  of  Bateman  Oa.  21;  Lockhart*.  Earea,  Dudley  (&.G.]^ 

fh  Finder,  8  Q.  B.  574,  where  an  attempt  821 ;  Aiiey  v.  Stevenaon,  11  Trad.  (H.  (X) 

waa  made,  on  the  authority  uf  Yea  v,  Fou-  85 ;  Brailaford  «l  Jamea,  8  Strobh.  (jS.  CL) 

laker,  2  Burr.  1099,  to  auatain  a  traverse  171 ;  Bozley  «.  Oayle,  19  Ala.  161 ;  bsl 

of  a  plea  of  the  statute  by  evidence  of  a  will  be  preaumed  to  refer  to  that  proved  by 

payment  ^7  ^®  defendant  aince  action  the  creditor,  nnleaa  another  ia  ahown  to 

brought.     "This  caae,  when  we  oonaider  ezirt  by  hia  evidenoeor  that  of  the  debtoi^ 

it,"  said  his  Lordship,  "ii  very  clear.  Yea  Bailey  v.  Crane,  21  Pick.  (Maaa.)  828; 

9,  Fouraker  is  acknowledged  aa  an  author-  Woodbridge  v,  Allen,  12  Met  (Maaa.)  470; 

iiy  in  Thornton  v.  lUingworih ;  but  the  Cdea  r.  Kelaey,  2  Tax.  541  ;  Brown  % 

judgea  distinguish  it  from  that  caae.    Yea  The  State  Bank,  5  Ark.  184 ;  Wood  «. 

9.  Fouraker  waa  ri^tly  decided,  if,  as  Wylds,  5  id.  754 ;  Guy  «.  Tama,  6  OiU 

Batlet  anil  Holroto,  JJ.,  lay  it  diown  (Md.),  82 ;  becanae,  if  there  ia  no  otlMr 

in  the  aubseqnent  caae,  the  atatute  of  limi-  debt,  there  is  no  need  of  proof ;  and  if 

tntious  takes  effect  npon  the  ground  that  there  ia,  the  burden  nata  with  1dm  whs 

after  a  certain  time  it  shall  be  presumed  maintaina  the  affirmative.     Some  of  the 

that  the  debt  has  been  discharged.     For,  cases  go  further  in  language,  if  not  in  de- 

if  that  he  so,  an  acknowledgment  made  at  cision,  and  require  sjMicific  proof  of  iden- 

any  time  will  rebut  that  presumption.  But  tity  in  all  cases,  either  from  the  worda  of 

in  Tanner  v.  Smart,   6  B.  &  C.  602,  the  the  acknowledgment  or  from  other  souroes, 

earlier  cases  were  revised,  and  the  doctrine  Robinson  v.  Fraloy,  2  Strobh.  (S.  C. )  348  ; 

as  to  ])resiiinption  of  payment  repudiated  ;  Prey  v.  Gareelou,  17  Me.  145  ;  Martin  at 

and  it  was  held  that,  to  prevent  the  oper-  Broach,  ante ;  and  there  can  be  little  doubt 

ation  of  the  statute,  a  distinct  promise  was  that  an  unsettled  account,  containing  differ- 

necessary.     That  promise  must  be  before  ent  chai^ges  or  items,  will  not  be  taken  out 

action   broui^ht."      The  courts  of  South  of  the  statute  by  a  genei-al  admission  not 

Carolina,    however,    distinguish    between  naming  the  amount  due  on  the  whole,  nor 

those  cases  in  which  the  debt  is  barred  referring  to  any  specilic  portion,  Hoff  it. 

before  the  admission,  and  those  in  which  Richartlson,   19  Penn.  St.  388 ;  Clark  it. 

it  is  not,  and  hold  much  slighter  evidence  I>utcher,  9  Cow.  (N.  Y.)  674  ;  because  the 

sufficient  in  the  latter  case  than  in  the  for-  ambiguity  apfiears   under  these    circum> 

mer.     Young  v,  Monpoey,  2  Bailey,  278  ;  stances,  on  the  face  of  tlie  evidence  :  and 

Bowdre  v.  Hampton,  6  Rich.  (S.  C.)  208;  such  is  unquestionably  the  law  when  part 

Deloach  v.  Turner,  7  id.  143.     This  view  of  the  plaiutifT's  demand  is  barred  by  the 

of  the  law  is  unquestionably  at  variance  statute,  and  part  not,  unless  the  acknowl- 

with  the  general  course  of  decision,  and  edgment  is  so  worded  as  to  refer  manifestly 

can  hardly  be  sustained  on  principle.     To  to  the  former  as  well  as  to  the   latter, 

continue  the  obligation  of  a  debt  requires  Morgan  v.  Walton,  4  Penn.  St.  321.     An 

an  express  or  implied  promise,  and  nothing  acknowledgment  which  ia  vague  and  am- 

more  is  requisite  to  revive  it  after  it  has  biguous  in  itself  is  necessarily  insufficient, 

been  extinguished.    A  replication  of  a  new  Uarbould  v,  Kuntz,   16  Penn.  St.  210  ; 
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to  one  debt  only,  has  been  held  not  snfficient  to  take  any 

iter,   10  iiL   308;  Farley  v.  bar  of  the  statute,  and  authorize  a  recoyery 

3  id.   418 ;  and  the  result  for  the  whole  of  tiie  demand.    Suter  v, 

ame,  where  the  ambiguity  or  Shuber,  23  Penn.  St  308.   But  the  question 

rises  from  the  nature  of  that  is  one  purely  of  intention,  and  depends 

tfers  ;  but  whatever  may  have  wholly  on  the  meaning  of  the  debtor  as 

has  not  yet  been  decided,  deduced  from  his  words  and  actions  in 

and  liquidated  debt  will  not  connection  with  all  the  circumstances  of 

f  a  general  acknowledgment  the  case.    Thus,  a  promise  to  settle  a  debt 

f  imymeut.    Certainty  is  es-  may  be  given  in  such  a  way  as  to  show 

lisite  in  all  cases  to  a  good  that  the  debtor  meant  to  bind  himself  to 

on ;  but  an  acknowledgment  pay  it ;  and  words  which  may  have  been 

Lent,  if  it  can  be  reduced  to  wholly  insufficient  when  applied  to  an  un- 

ipplying  it  to  that  to  which  settled  account,  may  have  a  different  sig- 

lithv.  Leeper,  10  1  red.  (N.  C.)  nification  when  spoken  of  a  debt  which 

Hyman,  13  id.  272.  has  been  liquidated  or  reduced  to  certainty, 

debt  is  certain  and  liquidated,  Aylett  v.  Robinson,  9  Leigh  (Va.),  45; 

be  said  in  the  acknowledg-  Brookes  v.  Chesley,   4  Gill  (Md.),  205; 

its   amount,   Thompson  v.  Smith  v.  Leeper,    10   Ired.    (N.  C. )  86 ; 

erg.  (Tenn.)  453 ;  Hazlebaker  Smellwood  v.  Smellwood,  1  D.  &  B.  (N.C.) 

Jones  (N.C.),  264;  Davis  v.  835;  Barnard  v,  Bartholomew,  21  Pick, 

Penn.  St.  275  ;  Dinsmore  v.  (Mass.)  323. 

ble.  433  ;  Williams  v,  Griffith,  The  admission  must  express  or  imply 

;  unless  there  is  something  a  willingness   to   assume   an    immediate 

lage  of  the  acknowledgment  obligation,  even  if  it  defers  the  time  of 

le  circumstances  under  which  performance,   and    not    be   limited   to  a 

t  show  that  the  debtor  meant  mere  expression  of  hope  or  anticipation. 

!  right  to  adjust  or  settle  the  Spong  v.  Wright,  9  M.  &  W.  629  ;  Hart 

id  himself,  instead  of  leaving  v.  Prendergast,  14  id.  741  ;  Marseilles  v. 

jrmined  in  the  manner  pre-  Kenton's  Executors,    17  Penn.   St.   288. 

e  law,  which  may,  under  the  Thus  a  promise  or  attempt  to  make  an 

9,  and  after  the  lapse  of  time,  arrangement  for  the   |)ayment  of  a  debt 

i  to  justice.    Thus  a  promise  which  is  not  carried  out  or  perfected  will 

Ignient  which  speaks  of  the  not  rebut  a  plea  of  the  statute,  because  it 

quidated,  Peebles  v.  Mason,  shows  that  the  defendant,  instead  of  being 

L-. )  337  ;  Harbold  v.  Runtz,  willing  to  meet  the  debt  as  it  stands,  con- 

210  ;  or  merely  expresses  an  templates  paying  it  in  some  other  form  or 
pay  whatever  may  prove  to  manner  not  yet  determined  on.  The  Ken- 
further  examination,  as  when  sington  Bank  t^.  Patton,  14  Penn.  St.  479; 
romises  to  have  a  settlement  Cakes  v.  Mitchell,  15  Me.  360. 
t,  or  to  refer  it  to  arbitrators.  The  dicta  in  some  of  these  cases,  if  not 
niss,  9  licigh  (Va.),  381;  Bell  the  cases  themselves,   would  lead  to  the 

8  Gratt.  (Va.)  110  ;   Moore  conclusion,   that    the    most    unequivocal 

5  Ired.  (N.  C.)  272  ;  Morgan  promise  to  pay  an  unliquidated  debt  will 

Penn.  St.,  will  be  interpreted  not  take  it  out  of  the  statute,  unless  the 

dvious  sense,  of  a  willingness  amount  actually  due,  or  which  the  debtor 

erms  with  the  creditor,  and  is  willing  to  pay,  is  fixed  by  the  terras  of 

imselfof  the  protection  of  the  the  promise,  or  the  suliseqnent  language 

like  manner,  great  injustice  or  conduct  of  the  parties,  instea<l  of  being 

f  a  general  acknowledgment  left  to  the  determination  of  a  jury  on  such 

g  is  due  on  an  unliquidated  evidence  as  may  have  survived  the  lapse 

•ods  sold  or  services  rendered  of  time.     But  it  may  be  said  that  any 

nes,  during  a  long-continued  acknowledgment  of  the  existence  of  an 

leld  sufficient  to  remove  the  outstanding  debt,  whore  there  are  no  cir- 
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one  of  the  dalmi  oot  of  the  statote.^  Thasi  in  the  Coimcctieiit 
last  referred  to,  the  defendaDt*8  intestate  was  indebted  to  the  plaintiff 
upon  several  notes  and  also  upon  aoconnt ;  and  in  an  action  against  the 
estate  it  was  shown  that  the  deceased  liad  admitted  that  he  owed  the 
plaintiff  upon  ^^  notes,  receipts,  and  accounts,^  and  that  he  was  ^*  dete^ 
mined  to  have  a  settlement  <^  all  their  conoema,**  and  admitted  that  ht 
should  owe  him,  after  all.  The  plaintiff  testified  that  the  deceased, 
about  four  years  before  his  death,  said  that  **  all  he  owed  hfan  would  be 
settled  up  and  made  all  right.*'  This  action  was  predicated  npon  one 
promissory  note  only,  and  the  court  held  that  it  was  insnlBdent  to  take 
the  note  in  suit  out  of  the  statute.*  It  would  be  exoeedinglj  ni^Jast  to 
hold  that  a  person,  by  sudi  an  acknowledgment,  admitted  the  Talidity, 
and  impliedly  promised  to  pay  each  of  the  several  claims  which  a  person 
held  against  him,  so  as  to  enable  the  person  to  maintain  separate  softs 
thereon,  and  relieve  them  from  the  operation  of  such  general  aduMMd- 


enmstaucee  indicstinga  pnipoee  not  to  pay 
it^  ia  snflSdent  to  laiae  a  new  pnoiiae^  and 
remove  the  statate  bar,  althongji  it  may 
be  limited  in  terms  to  the  amoimt  which 
may  prore  to  be  due  upon  eiamination  or 
settlement  of  the  aooonnta  between  the 
parties.  Blake  v.  Parleman,  18  Vt  674 ; 
Williams  «.  Finney,  IS  id.  297 ;  Ifacklin 
«.  Ifacklin,  id.  198  ;  Cooper  «.  Parker,  26 
id.  602. 

Whether  the  debt  will  be  rerived  by  an 
ambigaoas  promise  or  acknowledgment, 
depends  upon  what  is  really  meant  by  the 
person  who  makes  it,  and  this  should  ordi- 
narily be  left  to  the  jury,  under  proper  in- 
structions from  the  court,  Guy  v.  Tarns, 
6  Gill  (Md.),  82;  Bird  v.  Gammon,  3 
Bing.  N.  C.  883 ;  Dorr  r.  Swartwout,  1 
Blatchf.  (U.  S.  C.  C.^  179;  Wainnian  v, 
Kynman,  1  Exch.  118 ;  however  clear 
or  certain  the  evidence  may  be.  White  v, 
Jordan,  27  Me.  370  ;  and  unless  there  is  a 
plain  want  of  evidence,  when  a  verdict 
should  be  directed  for  the  defendant, 
whether  the  evidence  be  in  writing,  Mar- 
seilles V.  Kenton,  17  Pcnn.  St.  289 ;  Morell 
V,  Frith,  3  M.  &  W.  402;  or  merely  verbal, 
Hancock  v.  Bliss,  7  Wend.  |N.  Y.)  206  ; 
Sutton  V.  Bumiss,  9  Leigh  (Va.),  381; 
Bell  V.  Crawford,  anU;  Bergbaus  v,  Cal- 
houn, 6  Watts  (Penn.),  219;  Farley  v.  Kus- 
tenbader,  3  Penn.  St.  418  ;  Waples  v.  I^y- 
ton,  3  Harr.  (Del.)  508;  Ventris  v.  Shaw, 
14  N.  H.  422  ;  Bell  v,  Morrison,  1  Pet. 
(U.  S.)  351.  On  the  other  hand,  it  is 
unquestionably  the  duty  of  the  jury  to 


find  for  the  phdiitiily  on  oiear  proof  of  a 
SQbeeqnent  part  payment  or  other  nncqidT- 
oeal  acknowledgment  of  the  debt»  and  ef 
tlie  oomri  to  grant  a  new  trial  if  thcj  do 
not,  Joneav.  Jonesb  21  N.  H,  219 ;  Backs 
«.  Fniier,  4  Strobh.  (S.  a)  98 ;  althoi^ 
the  point  i>  one  on  which  Joriea  aeoaUj 
require  restrunt  mther  than  promptini^   . 

1  Bnokingham  «.  Smith,  28  Conn.  461^ 
where  aereral  daima  agdnst  a  person  an 
barred,  a  general  acknowledgment  of  i^ 
debtedness  will  not  take  any  of  them  oak 
of  the  statute.  Smith  v.  Moulton,  1 2  Minn. 
352  ;  Walker  v.  Griggs,  32  Ga.  119 ;  Boz- 
ley  V,  Gayle,  19  Ala.  151. 

^  In  Buckingham  v.  Smith,  aiUe^  the 
court  submitted  the  question  to  the  jury, 
whether  the  acknowledgment  related  to 
the  note  in  question ;  and  upon  hearing  in 
the  appellate  court,  it  was  held  that  this 
was  all  the  plaintiff  could  ask.  "  We  ars 
strongly  inclined  to  the  opinion,"  said 
Storrs,  J.,  '*that  the  judge  below  should 
have  excluded  these  declarations  as  inad- 
missible for  the  puri>oses  for  which  they 
were  offered,  and  that  the  course  he  took 
was  over-favorable  to  the  plaintiff.  We 
think  that  under  such  circumstances  the 
question  should  not  be  submitted  to  the 
jury  at  all,  and  that  the  acknowledgment 
can  only  be  held  to  a])ply  to  the  balance 
of  all  the  claims  upon  settlement,  and  that 
the  case  did  not  come  within  the  rule 
adopted  in  Lloyd  v,  Mauud,  2  T.  R.  761  ; 
Frost  V.  Bengough,  1  Bing.  266 ;  or  Beale 
V.  Kind,  4  B.  &  Aid.  571." 
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[gmeiit.  The  acknowledgment  carries  with  it  evidence  that  the  debtor 
limed  to  have  an  offset  to  the  claims  collectively,  and  in  no  sense  can 
be  extended  beyond  a  general  balance  resulting  from  a  settlement  of 

the  claims  npon  both  sides ;  and  a  contrary  doctrine  would  defeat  the 
9et 
Storks,  J.,  in  the  Connecticut  case  ^  before  referred  to,  very  clearly 

forth  the  effect  of  such  an  acknowledgment.  ^^  The  burden  of  prov- 
\  the  requisite  acknowledgment  rested  upon  the  plaintiff  in  this  case, 
1  the  real  question  on  the  trial  was,  whether  such  an  acknowledgment 
8  shown  by  the  declarations  claimed  to  have  been  made  by  the  de- 
idant's  intestate.  Those  declarations  purported  to  refer  to  no  par- 
aiar  claim  or  debt,  but  amounted  only  to  an  acknowledgment  that  a 
ance  would  be  due  upon  a  settlement  or  adjustment  of  several  claims 
ich  the  plaintiff  held  against  him,  and  it  was  also  shown  by  the  plain- 
'  himself,  that  when  those  declarations  were  made  he  held  several 
ims  or  evidences  of  debt  against  the  intestate.  If  those  declarations 
1  purported  to  refer  to  the  claim  in  question  in  this  suit,  or  to  refer 
one  claim  only,  and  there  had  been  evidence  to  show  that  there  could 
re  been  no  others  to  which  they  could  have  referred,  they  would 
arly  have  constituted  sufficient  evidence  of  a  new  promise  to  pay  the 
Dt  in  question.  But  as  they  were  acknowledgments  only  of  a  balance 
e  on  tbe  aggregate  of  several  claims,  we  are  of  opinion  that  the}*  did 
t  prove  that  there  was  anything  due  on  any  of  them  in  particular, 
i  therefore  t^at  they  were  not  sufficient  acknowledgments  of  the  note 
blared  on.  If,"  continued  he,  ^Hhe  declarations  of  the  intestate 
imed  to  be  proved  in  this  case  amounted  to  an  acknowledgment  that 
i  note  in  question  was  due,  they  would  also  amount  to  a  similar 
oiowledgment  as  to  each  of  the  claims  held  against  him,  and  would 
able  the  latter  to  recover  all  of  them.  This  would  obviously  be  a 
rversion  of  the  import  of  those  declarations."  *  Instances  may  arise 
kere  a  general  acknowle<lgment  of  indebtedness  upon  several  demands 
U  be  sufficient ;  but  where  the  acknowledgment  relates  to  a  balance 
K>n  a  settlement,  the  demands  must  be  such  as  can  be  and  are  cm- 
^ced  in  one  action,  so  that  the  balance  can  be  ascertained  and  re- 
»Tered  under  one  head.  Thus,  in  a  Connecticut  case,'  the  plaintiff 
^U  two  independent  claims  against  the  defendant ;  one  a  note,  and  the 
^r  an  account,  a  statement  of  which  was  written  down  on  one  piece 
f  paper  and  presented  to  the  defendant  soon  after  they  became  due, 
^  were  admitted  by  him,  as  so  presented.  Five  j^ears  afterward  the 
efendant  made  a  general  acknowledgment  of  indebtedness,  and  prom- 

^  BacldDgfaaiD  v.  Smithy  ante.  v.  Broach,  6  Ga.  21;  Sands  v.  Gileston,  15 

'See  (lark  v.  Magnire,  85  Penn.  St  Johns.  (N.  Y.)  511  ;  Sherrod  v.  Bennett, 

>;Cookr.  Martin,  29  Conn.  68;  Con-  8  Ired.    (N.   C.)  L.    309;   Braitsford  v. 

f  9.  RejhoTD,  22  Ark.  290  ;  Arey  v.  Jamos,  8  Strobh.  (S.  C.)  171. 
t^ieoam,  U  lre±  (N.  C.)  L.  86;  Garke         *  Cook  v.  Martin,  29  Conn.  60. 
Drtdwr,  9  Cow.  (N.  Y.)  674 ;  Martin 
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ised  to  pay  him  what  he  owed  him.     In  an  action  of  assampsit  upon 

the  note  and  account  the  defendant  pleaded  the  statute  in  bar,  and  the 

court  held  that  the  evidence  of  the  acknowledgment  should  not  be  re- 
jected, because  it  was  too  general  and  indefinite,  but  that  the  question 
of  its  application  was  for  the  jur3%^    In  that  case  no  difficulty  ooold 

^  *'If/'  says  Pakker,  C.  J.,  in  Whit-  business  much  better  than  here  at  Land- 

ney  v,    Bigelow,    4    Pick.    (Mass.)    412,  overy.     As  to  Mr.  P.'s  vieirs,  I  am  M 

"there  be  words  of  acknowledgment  or  stranger  at  all  to,  and  see  through thfim 

promise,  without  declared  refei'ence  to  the  without  a  spectacle  ;  and  as  to  yonr  piit^ 

debt  in  question,  it  is  for  the  j  my  to  deter-  cannot  expect  to  reap  any  benefit  from 

mine,  from  the  circumstances  in  evidence,  that    quarter,    as    he   says   yon  are  in« 

whether  reference  was   had  to   the  debt  debted  to  liim  to  the  amount  of  £70(L 

which  is  sought  to  be  i*ecovered."     In  Therefore,  if  you  seriously  consider  year 

Martin  v.  Broach,  6  Ga.  21,  it  was  held  own  interest,  you  cannot  be  any  gain«r  bf 

that  where  thei-e  is  no  dispute  as  to  the  endeavoring  to  injure  a  man  who  baa  al* 

facts  which  go  to  prove  the  acknowledg-  ways  been   your  friend.      However,  yon 

ment  or  new  promise,  the  (luestion  is  one  are  to  act  as  you  think  proiwr.    Aa  fa 

of  law  for  the  court ;  but  where  there  is  respect  to  matters  between  you  and  Dfli 

any  dispute,  the  question  is  a  mixed  one  of  they  will  be  rectified,  when  I  can  settle  Df 

law  and  fact  for  the  jury.     In  Lloyd  v.  affairs,  which  I  believe  will  now  soon  bi. 

Maund,  2  T.  R.  761,  the  court  seemed  to  Mr.  Kice  Davies  of  Swansea  has  receind 

regard  the  question  as  to  whether  an  am-  positive  orders  from  Mr.  R.  Pricf  and  aon 

biguous   letter,   neither  expressly  admit-  to  sell  the  Erwastod  and  Combdu  estate^ 

ting  or  denying  the  debt,  amounted  to  an  and  they  will  be  advertised  soon.  I  csnMt 

acknowledgment,  as  one  of  fact  for  the  believe  that  they  will  be  sufficient  to  dti* 

jur}'.    That  was  an  action  of  assumpsit  for  charge  the  mortgage  and  Mr.  Daries's  d*> 

work  and  labor  by  the  plaintiff  as  an  at-  mand,  which  amounts  in  cash  lent  and 

tomey,   to  which  the  defendant  pleaded  business   done   to  £1,000."     Bat  Low 

the  general  issue  and  the  statute  of  limita-  Kentok  being  of  opinion  that  this  did  Ddt 

tions.     At  the  tiial,  before  Lord  Kenyon,  amount  to  a  promise  or  acknowledgmeat 

the  plaintiff  produced  the  following  letter,  of  the  debt,  so  as  to  take  it  out  of  the  stat* 

written  to  his  attorney  by  the  defendant  ute  of  limitations,  nonsuited  the  plainti£ 
in  January,  1788,  in  order  to  take  this  case         A  rule  was  obtained  to  show  cause  vliy 

out  of  the  statute  of  limitations:  **  I  have  the  nonsuit  should  not  be  set  aside  asd  & 

lately  been  served  by  Mr.  Meredith  Price  new  trial  granted.     Ashhurst,  J.,  «aid: 

with  a  writ  at  the  suit  of  one  Lloyd.     I  **  The  only  doubt  in  my  mind  is,  whethtf 

am  at  a  loss  to  know  whether  was  it  your  the  letter  should  not  have  been  left  to  tkt 

orders,  or  was  it  some  other  of  the  same  jury,  for  them  to  form  their  opinion  up* 

name.     For  several  reasons,  I  cannot  sup-  it.     For  it  is  certainly  true  that  any  a^ 

pose  that  an  old  particular  friend  would  knowledgment  will  take  the  case  ont  d 

ever  be  guilty  of  causing  an  action  to  be  the  statute  of  limitations.     Now,  thoqg^ 

commenced,  without  first  advising  him  on  this  letter  is  written  in  ambiguous  tenm    \ 

it.     I  believe  that  you  have  had  no  cause  there  are  some  parts  of  it  from  which  tbi 

to  contradict  my  saying  that  I   always  jury  might  pcrha])s  have  inferred  an  io» 

ser^'ed  you  on  all  occasions  that  ever  lay  knowledgment  of  the  debt.     Tlirou^botl 

in  my  power  ;  therefore  I  flatter  myself  the  whole  of  it  the  defendant  does  Ml 

that  you  have  no  concern  in  this  business,  deny  the  existence  of  the  debt.   He  begbl 

However,  if  it  should  ap])ear  to  the  con-  with  reproaching  the  plaintiff  fornot9i^ 

trary,  I  must  beg  leave  to  inform  you  that  ing  him  some  information  of  his  intentiflt 

before  I  will  pay  any  cost  more  than  de-  to  bring  an  action  against  him  ;  and  tlM 

fending,  I  will  absolutely  take  house  in  the  he  says,  in  substance,   '  that  sooner  tbot 

liberty  of  Carmarthen,   which  I  am  fully  pay  the  costs  he  will  go  to  jail.*    And  li 

satisfied  will  answer  my  expectations  in  another  part  he  adds:  'As  to  the  tffiurto* 
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186  as  to  the  application  of  the  ackDowledgment  or  the  intention  of 
e  parties,  as  the  defendant's  attention  was  directed  to  both  claims, 
kd  his  acknowledgment  related  to  an  indebtedness  growing  oat  of  both, 
[(ideed,"  sajs  Sakford,  J.,  "  the  very  terms  of  the  inquiry  and  the 
swer  include  both  of  these  demands.  However  numerous  the  items 
indebtedness  from  one  individual  to  another,  they  all  together  consti- 
bQ  what  the  former  owes  to  the  latter ;  and  a  promise  of  the  latter  to 
y  the  former  what  he  owes  him  prima  faciei  if  not  conclusively,  in- 
ides  them  all  The  question  is  not  whether  the  evidence  offered  was 
Vdent  to  prove  that  the  defendant's  acknowledgment  and  promise 
d  reference  to  both  of  these  items  of  demand  or  either  of  them,  or 
t,  but  whether  it  would  have  conduced  to  prove  such  reference."^ 
lerefore  it  may  be  said  that,  where  there  is  an  acknowledgment  of  an 

«ii  yoa  and  me,  it  will  be  rectified  to  another  party.     Part  of  the  plaintiff's 

Q.'      That,   perhaps,   does  contain  an  demand  was  barred  by  the  statute.  A  con- 

Dilation  that  something  was  due.    And  versation  between  the  plaintiff  and  one  S., 

^nk  the  jury  should  have  put  their  at  which  A.  was  present,  and  to  which  he 

itmction  on  it."  assented,  was  held.     S.  said  to  the  plain- 

IcLi^ER  and  Grose,  JJ.,  concurred.  tiff,  "  When  will  you  come  up  and  settle  ? " 

Ls     to  whether  the    acknowledgment  to  which  the  plaintiff  replied,  "  In  a  day 

es  to  the  debt  in  suit  is  a  question  for  or  two."   S.  rejoined,  "  That  is  right ;  and 

iaiy.     Beal  v.  Kind,  4  R  &  Aid.  571.  if  W.  owes  you  anything  he  will  pay  you." 

'roat  o.  Benough,  1  Bing.  266,  where.  The  court  held  that  the  question  whether 

D    action  on  a  promissory  note,  the  the  acknowledgment  was  intended  to  apply 

idsuit   pleaded  the  statute,  and    the  to  the  whole  account,  or  only  to  the  part 

tiff  gave  in  evidence,  as  proof  of  ac-  not  barred  by  the  statute,  was  for  the  jury. 

rledgment  within  six  years,  a  letter  Boyd  v.  Hurlburt,  41  Mo.  224.     In  Shaw 

tba   defendant  to  him,  stating  that  ,v.  Newell,  2  R.  I.  264,  the  defendant  being 

■iness  called  him  to  L.,  but  should  he  indebted  on  four  notes,  one  of  which  was 

rtunate  in  his  adventures,  the  plain-  barred  by  the  statute,  the  promisee,  exhib- 

ni^t  depend  on  seeing  him  at  R.,  iting  four  slips  of  paper,  said  to  him,  "  I 

rwiae  that  he  must  arrange  matters  have  got  the  interest  reckoned  on  these 

the  plaintiff  as  circumstances  would  notes,  and  written  new  ones,  and  want  you 

lit  ;**  and  the  defendant  did  not  show  to  sign  them."    The  defendant  replied,  *' I 

tb^ere  were  any  other  matters  besides  will  pay  you  all  I  owe  you  within  a  year; " 

promissory  note  to  which  this  letter  and  afterwards,   being  sued    upon  these 

li  refer.     It  was  held  that  it  was  prop-  notes,  said  :  "  She  need  not  have  sued  me. 

left  to  the  jury  to  decide  whether  such  The  last  time  I  saw  her  I  promised  to  pay 

sr  referred  to  the  matter  of  the  note,  her  every  cent  I  owed  her  within  a  year." 

was  a  sufficient  acknowledgment  to  It  was  held  that  the  evidence  was  prop- 

i  the  case  out  of  the  statute  ;  and  the  erly  submitted  to  the  jury  for  them  to  say 

r  having  found  in  the  affirmative,  held  whether  this  ])romise  included  the  note 

b  the  verdict  was  conclusive.      In  Lee  barred  by  the  statute.     But  qucpre,  could 

Nj9t,  35  Conn.  884,  this  rule  was  well  the  promise  be  said  to  be  sufficient  to  em- 

stzated.     In  that  case  the  defendants  brace  that  note  ?    If  the  statute  had  run 

«  members  of  a  firm,  and  as  such  the  thereon,  could  the  defendant  be  said  to 

Bndant  Wyse  held  the  legal  title  to  a  owe  it  ?     The  court  held  that  it  was  a 

n  as  trustee  of  the  firm.    The  plaintiff  question  of  fact  for  the  jury  to  say  whether 

ered  into  a  parol  contract  with  A.  for  the  defendant  intended  to  include  this 

purchase  and  paid  pai-t  of  the  purchase-  note  with  the  others,  and  in  that  view  the 

Dey  to  him.      Subsequently  the  firm  ruling  may  be  sustained. 

odiated  this  contract  and  sold  the  farm  ^  Whitney  v.  Bigclow,  ante, 

11 
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indebtedness,  and  there  are  several  diatioct  debts,  whether  the  Braouat 
thereof  is  certain  or  not,  the  queBtion  as  to  whether  the  ac'knowlitdg- 
ment  related  to  all  or  to  one  or  more  of  tliem,  and  to  whk'h,  is  for  the 
Jury  ; '  iind  if  the  acknowledgment  is  eufflciently  definite  to  enable  tbeo 
to  refer  it  to  the  specific  indebtedness  intended,  their  Hading  will  tx! 
sustained.^  But  in  these  cases,  as  well  as  in  the  others  before  cited  (o 
this  point,  it  will  be  ot^erved  that  there  could  be  no  doubt  as  to  thfl 
indebtedness  intended.  In  one  case '  it  was  shown  that  the  only  claim 
the  piaintitf  bad  gainst  the  defendant  was  the  note  in  suit.  In  Ibn 
Connecticut  case'  the  only  Indebtedness  was  for  a  balance  upon  the 
note  and  account  in  suit,  a  statement  of  which  upon  one  piece  of  paper 
was  presented  to  the  defendant,  and  was  before  him  when  the  acknool- 
edgment  was  made,  and  his  acknowledgment  related  to  that.  It  may 
be  stated  as  a  general  rule  that,  where  there  is  an  acknowledgment  of 
indebtedness,  it  will  be  taken  to  relate  to  the  demand  in  suit,  and  tbc 
burden  is  upon  the  defendant  to  show  tliat  it  related  to  another  debt,  or 
to  a  balance  upon  the  debt  in  snit  and  another  debt.*  But  if.  upon  lt« 
face  or  niton  the  proof,  it  is  cleiirly  established  that  the  acknowledg- 
ment did  not  relate  to  the  debt  in  suit,  the  court  should  direct  a  non- 
suit, where  a  nonsuit  can  be  directed  by  the  court,  or  should  direct  > 
veiiiict  for  the  defendant,  where  a  nonsuit  cannot  \k  directed  witboat  ! 
the  leave  of  the  parties.  Thus,  in  an  English  case  *  in  assumpsit  on  i 
bill  of  exchange,  to  which  the  statute  of  limitations  was  pleaded,  t*a 
letters  were  given  in  evidence  to  take  the  case  ont  of  the  statute.  TIiev  , 
were  written  by  the  defendant  to  a  third  person:  the  Urstof  them  staid  } 
that  he  should  be  much  obliged  (o  the  plaintiff  to  witlidraw  his  wii- 
lawrj',  and  added  that,  as  soon  as  his  situation  would  allow,  the  plniti- 
lifT's  claim,  with  otliera,  should  receive  that  attention  which,  as  an 
honorable  man,  he  considered  them  to  deserve.  Tlio  second  leUft 
expressed  his  readiness  to  do  anything  to  satisfy  the  plaintiff  and  iH 
his  creditors.  No  evidence  was  given  of  any  proceeding  to  ODtUm}' 
having  been  token  with  respect  to  the  debt  the  plaintiff  sought  to 
recover.  It  was  held  that,  under  these  circumstances,  the  letters  wen 
not  sufllciently  connected  with  that  debt  to  entitle  the  plaintiff  to  &  t«- 
diet,  and  he  was  nonsuited ;  but  leave  was  given  for  a  motion  to  t^ 

I  Wbitnrj  V.  Bigi>1ow,  ante ;  Cook  v.  Eentok   held   tliKt  ta  ■clcnowledgnt** 

Martin,  <in(«;  Frost  v.  Benoof^h,  anU.  tlmt  sodia  monejisdoaisBafficunt  toli'<* 

>  Cook  T.  Martin,  anie  ;  Frost  v.  Ben-  the  esse  ont  of  the  stntnte  M  to  (11  tb"' '' 

ough,  onft;  Whitney  v.  Bigelov,  an/e.    It  dua.     See  lUo  Peters  e.   Browo,  i  ^'^ 

i»  not  necessary  that  the  amount  or  nature  IS  ;  Lloyd  v.  Msund,  2  T.  R.  780  ;  <* 

or  the  debt  should  be.  stated.     If  the  par-  ling  v.  Skoulding,  «  id.  IBS. 
tioular  indebtedness  is  snfficiently  idcnti-  •  Frost  ».  Benough,  mUt,     So  b1«"  " 

fied,  these  ctrcumBtancea  may  be  supplied  Whitney  v.  Bigelew,  ante, 
by  extrinsic  evidence.   Lechmere  v,  Fletch-  *  Cook  e.  Martin,  ault. 

er,  1  C.  ft  H.  623.     In  Lord  v.  Harvey,  3  >  Whitney  v.  Bigelow,   ault;  Cook  ■ 

Conn.  370,  the  court  adopted  this  view.   In  Martin,  anle. 
UwTencev.  Worrell,  Feake'aCaa.  63,  Loan  •  Feam*.  Lewis,  «  C.  ft  P.  IS& 
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aside  the  nonsuit  On  application  afterwards  to  the  Court  of  Common 
Fleas  the  nonsuit  was  confirmed,  a  rule  nisi  for  setting  it  aside  being 
refbaed. 

It  was  insisted  that,  uiK>n  the  authority  of  an  earlier  case,^  as  the 
letters  did  not  refer  to  any  paiticular  debt,  it  would  apply  to  what- 
erer  claim  the  plaintiff  set  up.  ^^  In  that  case,"  said  Tindal,  C.  J., 
•«  the  acknowledgment  was  of  a  general  nature,  not  applying  to  an}* 
particular  claim.  Here  my  difficulty  is,  that  in  the  first  letter  a  claim 
is  spoken  of,  as  to  which  Mr.  Fearn  had  proceeded  to  outlawry'.  It  is 
joa  who  are  to  take  the  case  out  of  the  statute,  and  I  think  you  should 
show  the  fact  of  the  outlawry'.  If  I  could  look  at  this  record  and  see 
that  there  was  any  appearance  of  a  proceeding  to  outlawry',  I  should 
know  how  to  deal  with  it ;  but  I  cannot  see  that  this  can  appl3\  I  think 
yon  must  show  a  little  more  specifically^  and  pointedly  that  this  acknowl- 
edgment applies  to  the  particular  debt.  The  new  statute  sajs,  that 
*  no  acknowledgment  or  promise  by  word  only  shall  be  deemed  suffi- 
eient  evidence  of  a  new  or  continuing  contract,'  &c.,  ^  unless  such 
acknowledgment  or  promise  shall  be  made  or  contained  bj'  or  in  some 
writing  to  be  signed  by  the  party  chargeable  thereby'.'  It  becomes, 
therefore,  the  duty  of  the  party  who  is  to  take  a  case  out  of  the  statute 
to  show  affirmatively  that  the  acknowledgment  applies  distinctly  to  the 
debt.  I  do  not  think  I  ought  to  call  upon  the  defendant  in  this  case 
to  show  negatively  that  there  is  an}*  other  debt  to  which  it  can  apply. 
This,  after  the  best  consideration  I  can  give  to  the  subject,  is  the  con- 
elusion  at  which  I  think  I  ought  to  arrive,  and,  therefore,  I  shall  direct 
the  plaintiff  to  be  nonsuited." 

Where  an  acknowledgment  stands  alone.  In  nowise  dependent  upon 
ertrinsic  circumstances,  its  effect  and  construction  is  for  the  court ;  but 
if  it  is  explained,  or  in  anywise  controlled  by  extrinsic  facts,  the  ques- 
tion is  for  the  jurj-.  Thus,  in  an  English  case,^  the  defendant  sent  the 
[ilaintiff'  a  letter,  as  follows:  "Sir,  —  Since  the  receipt  of  3'our  letter 
(and  indeed  for  some  time  previously),  I  have  been  in  almost  daily  ex- 
)ectation  of  being  enabled  to  give  a  satisfactor}*  reply  to  your  appli- 
iation  respecting  the  demand  of  Messrs.  Morrell  agamst  me.  I  pro- 
ose  being  in  Oxford  to-morrow  morning,  when  I  will  call  upon  you  on 
he  matter."  It  was  contended  by  the  plaintiff  that  this  letter  was 
sufficient  acknowledgment  in  writing  to  take  the  case  out  of  the  stat- 
te,  and  he  requested  the  court  to  leave  the  question  to  the  jury ;  but 
iie  €X)urt,  Gurxet,  B.,  refused  to  do  so,  and  held  as  a  matter  of  law 
liat  the  letter  was  not  a  sufficient  acknowledgment,  and  upon  hearing 
D  Exchequer  this  ruling  was  sustained.  ''I  think,"  said  Lord 
Lbikgeb,  C.  B.,  **  there  is  no  ground  for  a  rule.     This  letter  contains 

*  Frost V.  BenoQgh,  ante;  Bird  r.  Gam-    Clark  v.  Sigonrney,  17  Conn.  511  ;  Corzon 

8  Bing.  N.  C.  SS3.  v.  Edmonds,  6  M.  k  W.  295. 

«  If  orrell  •.   Frith,  8  M.  4  W.  402 ; 
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nothing  that  can  be  construed  into  an  acknowledgment  of  the  debt 
The  most  that  can  be  made  of  it  is  that  it  is  evasively  worded,  so  as  to 
avoid  any  direct  acknowledgment.  The  next  qaestion  is,  whether  it 
ought  to  have  been  left  to  the  jury.  One  case  in  which  the  effect  of  t 
written  document  must  be  left  to  a  jury  is,  where  it  requires  parol  evi- 
dence to  explain  it,  as  in  the  ordinary  case  of  mercantile  oontracts,  in 
which  peculiar  terms  and  abbreviations  are  employed.  So  also,  when 
a  series  of  letters  form  part  of  the  evidence  in  the  cause,  they  moat  be 
left;,  with  the  rest  of  it,  to  the  jury.  But  where  the  question  arises  on 
the  construction  of  one  document  only,  without  reference  to  any  ex* 
trinsic  evidence  to  explain  it,  it  is  the  safest  course  to  adhere  to  the 
rule,  that  tlie  construction  of  written  documents  is  a  question  of  law  for 
the  court.  The  intention  of  the  parties  is  a  question  for  the  Jur}',  and 
in  some  cases  —  in  cases  of  libel,  for  instance  —  the  meaning  of  the  docu- 
ment is  part  of  that  intention,  and,  therefore,  must  be  submitted  to  the 
jury.  But  where  a  legal  right  is  to  be  determined  from  the  construction 
of  a  written  document  which  either  is  unambiguous,  or  of  which  the 
ambiguity  arises  only  from  the  words  themselves,  that  is  a  question  to 
be  decided  by  the  judge.  The  decision  in  Lloyd  v.  Maund  amounted  to 
no  more  than  this,  that  the  judge  was  wrong  in  the  interpretation  he 
put  upon  the  letter  given  in  evidence,  and  therefore  he  should  have  left 
it  to  the  jury.  But  the  construction  of  written  instruments  is  in  the 
first  place  for  the  judge." 

Parke,  B.,  said:  ^^  I  am  of  the  same  opinion.     I  think  this  letter* 
contains  no  acknowledgment  of  a  debt  simpltctter^  and  no  promise 
pa}'.     According  to  the  recent  cases,  the  document,  in  order  to  tab 
the  case  out  of  the  statute,  must  either  contain  a  promise  to  pay  th< 
debt  on  request,  or  an  acknowledgment  from  which  such  pmmise  is 
be  inferred.     Now,  the  utmost  that  can  be  made  of  this  letter  is,  that^ 
it  acknowledges  the  existence  of  the  debt  mentioned  in  the  previous  -* 
letters ;  but  that  the  defendant  does  not  mean  to  express  an}'  promise    • 
to  pa}',  but  reserves  it  for  future  consideration.     There  is  certainly  no  " 
denial  of  the  debt,  but  it  amounts  to  this  only,  —  *  though  I  do  not 
deny  it,  I  do  not  promise  to  pay  it ;  whether  I  will  promise,  and  what 
species  of  payment  I  will  make,  I  reserve  for  further  consideration.' 
There  is  no  acknowledgment  simpUciter^  but  only  coupled   with  this 
declaration  of  his  intentions.     But  my  brother  Ludlow  says  the  letter 
ou<2:ht  to  have  been  left  to  the  jury,  on  the  authority  of  Lloyd  r.  Maund. 
I  have  always  acted  on  that  authority  in  the  case  of  an  obscure  aud 
doubtful  document,  but  I  have  always  disapproved  it.    The  course  I  have 
taken  is,  to  express  my  own  opinion,  and  then  to  take  that  of  the  jun', 
in  order  that,  if  they  differed  with  me,  the  opinion  of  the  court  might 
be  fairly  taken  on  the  question  whether  the  document  should  be  left  to 
the  jury.     But  if  I  am  called  on  to  give  an  opinion,  I  think  the  case  of 
Lloyd  r.  Maund  is  not  law.     The  construction  of  a  doubtful  instrument 
itself  is  not  for  the  jur}%  although  the  facts  by  which  it  may  be  ex- 
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plained  are.  It  is  not,  however,  necessary  to  decide  that  point,  because 
my  brother  Ludlow  does  not  ask  for  a  new  trial,  unless  we  think  this 
letter  such  as  that  a  jury  might  fairly  have  inferred  fVom  it  an  acknowl- 
edgment of  the  debt."  ^ 

If  there  is  an  express  promise  to  pa}*,  all  implied  promises  are  ex- 
doded ;  and  the  party  relying  thereon  must  stand  upon  that  exclusivelj', 
and  cannot  seek  the  aid  of  any  implied  promise  to  wrest  his  claim  from 
the  operation  of  the  statute.^  In  the  case  first  cited  in  the  last  note,  it 
i^ipeared  that  Isaac  Mills  in  his  lifetime  executed  to  one  Wildman  a 
promissory  note,  as  follows :  — 

New  Haven,  June  26,  1819. 

On  demand,  for  value  received,  I  promise  to  pay  to  Zaiman  Wildman,  or 
order,  nine  hundred  and  thirty-seven  dollars,  fifty  cents,  with  interest  till 
paid.  Witness  my  hand, 

Isaac  Mills. 

This  instrument  had  an  indorsement  thereon  as  follows:  ^^New 
Haven,  May  14,  1824.  Be  it  forever  known  and  remembered  that  I 
owe  the  above  note,  and  will  pay  it,  and  will  never  avail  myself  of  an}' 
statute  of  limitations.  Isaac  Mills."  And  a  later  indorsement  as  fol- 
Iowb:  ^^New  York,  Oct.  13,  1840.  On  a  settlement  of  all  accounts 
between  me  and  the  estate  of  Z.  Wildman,  Esq.,  whatsoever  balance 
shall  be  due  on  this  (note)  shall  be  paid.  Isaac  Mills."  Isaac  Mills 
iied  in  the  early  part  of  Februar}-,  1843,  and  the  representatives  of 
HTildman's  estate  presented  the  note  to  the  commissioners  of  Mill's 
state,  and  it  was  allowed  at  $2,290.86.  From  tliis  allowance  the  exec- 
tors  of  Mills  appealed,  and  the  court,  without  passing  u[>on  the  effect 
r  the  first  indorsement,  but  evidentl}'  regarding  it  as  insufficient,  held 
lat  the  last  indoj^ement  was  sufficient  to  remove  the  statute  bar ;  and 
lat  as  the  commissioners  had  passed  upon  the  matter,  and  being  the 
roper  tribunal  to  ascertain  the  balance  due,  according  to  the  terms  of 
le  last  indorsement,  their  finding  was  conclusive.  The  appellant  in- 
isted  that  the  promise  contained  in  the  last  indorsement  being  express, 
le  appellees  could  not  avail  themselves  of  any  implied  promise,  and 
xat  the  promise  being  conditional  could  have  no  force  unless  the  con- 
ition  was  shown  to  have  been  complied  with ;  and  the  court  conceded 
oth  of  these  grounds,  but  held  that  a  fair  construction  of  the  indorse- 
acnt  did  not  bind  the  appellees  to  a  personal  settlement  with  Mills 

1  In  Haucock  v.  Bliss,  7  Wend.  (N.  Y.)  thing  about  it,"  the  evidence  ought  not  to 
67.  it  was  held  that,  where  the  expres-  be  left  to  the  jury.  See  also  Magee  v. 
Eons  are  Tagne  and  indeterminate,  leading  Magee,  10  Watts  (Penn.),  172  ;  Berghaus 
o  no  definite  conclusion,  and  at  most  only  v.  Calhoun,  6  id.  219  ;  Clarke  v.  Dutcher, 
o  probeble  inferences,  which  may  affect  9  Cow.  (N.  Y.)  674;  Oliver  v.  Gray,  1 
liflerent  minds  in  different  ways,  as  H.  &  6.  (Md.)  204. 
where  the  defendant  said  "that  it  was  *  Mills  v.  Wildman,  18  Conn.  124;  Tan- 
not  in  his  power  to  pay^at  that  time,  but  ner  v.  Smart,  6  B.  &  C.  608. 
he  hoped  to  see  the  plaintiff  and  do  some- 
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in  his  lifetime,  but  to  a  legal  eettleinent  before  any  tribuaa)  haviag 
authority  to  asoeitain  the  bnlaiit-e  due. 

Sec.  G9.    Bzpress  or  Implied  Reftwal  to  pay.  —  If  an  admission  of 
a  dt'bt  ia  acoonipaiiied  with  a  distinct  refusal  to  pay,  the  implicatioa 
of  a  i>romise  arising  from  tiie  acknowledgment  ia  of  course  rebutted.' 
Thus,  even  under  tlie  old  theoiy  (and  a  fortiori  the  case  would  lie  so  sUQ 
more  now)  au  admiseion  as  follows,  "  I  cannot  nfford  to  paj-  my  oeif     \ 
debts,  much  less  my  old  ones,"  was  held  insufllcient.*     !So,  loo,  if  an      i 
acknowledgment  is  accompanied  witli  an  objection  to  payment,  vhich 
would,  if  valid,  have  been  at  any  time  a  good  defence  to  an  nction,  no     J 
presumption  of  a  promise  of  payment  will  be  raised.     Thus,  an  odtnls-      ' 
bioD  of  a  debt  made  to  a  person,  who  at  the  same  time  signed  a]»pcr     'i 
importing  to  release  it,  was  held  not  sufficient  to  avoid  the  statiitt, 
although  the  discharge  was  iuoperative,  and  was  indeed  conditionil     | 
upon  au  act  of  the  defendant  which  he  failed  to  perform.*     So,  loo, 
where  the  defendant  said,  '^I  acknowledge  the  receipt  of  the  monej', 
but  the  testatrix  gave  it  to  me,"  it  was  held  that  tlie  last  cxpressiea 
nullified  the  acknowledgment  of  Uio  esisteuce  of  the  debt.*    So  where 

^  Lee  V.   Wilinot,   I.   11.  -1    Ex.   364;  reasonnble  man  that  the  dcTeiidant.  at  thi^ 

BrigKtockE  V.  Sniitli.  1  C.  &  M.  4S3.  tiiiicur  mskiiigit,  coi>(Jden<l  tlie  delit  thin 

•  Knott  V.  Forrcn,  1  D.  &  R.  I7S.  exiBting.     Hantrll  v.  M"','ulIock,  3  0«rt ■ 

•  Goflte  «.  Goiite,  1  H.  &  N.  SB.  (Teiin,)  il!.,     Tiif  jiromiBe  must  be  abM — 

•  Owen  B.  Woolej,  Bullei-"B  N.  P.  168;  luts  and  unqu«lifieU.  •nd  ia  nol  to  l^ 
Be  Lb  Torre  v.  Bnrclny,  1  Stnrkie,  7.  An  extended  by  iiD]ilii:atJon  or  preMuuptiaiMi 
odmiaaion  that  the  snm  claimed  hoa  not  bnyond  the  ncprera  wonla  of  tile  pmmillv-id 
Lean  paid  is  not  saSli'itint,  without  Konie  Kiinniet  v.  Sohwiuti,  1  111.  216;  Siimllo'ood.fl 
furtliiT  adniibsion,  or  other  praof  thai  the  v.  -Smallwood.  S  D.  &  R  <N.  C.)  330;  Mu-  — 
debt  once  existed.  There  mnst  be  evidence  tin  f.  Wtni;fa,  id.  Slfi  Qlirer  a.  Oi»t,  1 
of  a  promise,  «xpreu  or  implied,  to  ]Hiy  the  H,  &  G.  (Md.)  201;  Eckert  e.  Wilam,  It  : 
debt,  AUcock  r.  Ewui,  2  Hill  (S.C),  826;  8.  &R.(Pean.)393;  and  uost cIcwIt nAt  ' 
Lanivnce  v.  Hoiikins,  13  Jolinn.  (N.  Y.)  to  the  very  debt  in  dispute  between  th* 
2SS:  Sands  v.  Gelaton,  IS  id.  611;  Moora  )i«rties,  Llurke  v.  Daloher,  B  Cow.  (N.  Y.) 

II.  Bank  of  Columbia,  fl  Pet.  (U.  S.)  Sfl;  674.      A  general  acknowledgment  of  ia- 

Mo!ih<^rv.  Hubbard,  13  Johns.  610;  Guier  debtednexs  to   the  plainti(r  is  aoiSeient, 

tr.  Pierce,  2  Browne  (Peon.),  35;  Young*,  prima  fade,  to  take  a  demand  out  oT  tbe 

Honpooy,  2  Bailey  (8.  C),  278;  Cohen  v.  slntute;  the  onna  lies  on  the  defendant  to 

Aubiii,  id.  283;  Lowry  v.  Dubose,  id.  42S;  prove  that  lie  referred  to  a  different  ib- 

Tmmmell  v.  Salmon,  id.  SOS;  and  an  ad-  niand.   Whitueyv.  Bigelow,  4  Piuk. (Uaaa.) 

mission  that  the  debt  continues  due  at  the  111),     It  must  be  diiitinut,  aad  witboot  a 

time  of  the  acknowleilgmKnt,   Ban^  v.  question  of  its  being  due,  or  an  intimation 

Hall,   2   Pick.   (Mass.)   3eS ;    French   v.  thnt  it  would  not  be  paid.     Berghana  k 

Fraiier,  7  J.  J.  Mar.  (Ky.)  42B;  WetseU  Calhoun,  6  Watts  (Pmiu.),  219;  Oleim  «. 

F.  Busssrd.  11  WbeBt.  (U.  8.)  S10;  Oliver  Ries,  id.   41.     Tliere  must  be  an  tj.pn» 

V,  Gray,  1  H.  A  0.  (Md.)  204;  FergnaoD  promise  to  pay,  or  an  acknoirledgmeat  if 

V.  Taylor,  1  Hayw.  20;  Belles  v.  Belles,  7  a  present  indebteilneaa  and  willingiMM  ts 

Hal-'t.  330;  Purdy  t.  Austin,  3  Wend.  197;  pay.    Allen*.  Wi-bster.  16  Wend.  (N.T.) 

Russell  D.   Gass   M.   &  Y.   (Teon.)  270;  SS4;  StalTord  t>.  Richardson,  id.  303:  Oay- 

Bsrlow  D.  Bellamy.  7  Vt.  64;  Mellick  v.  lord  ».  Van  Loan.  id.  S09.   The  new  prom- 

Pe  Seelborst,  1   111.  171.     There  mnst  he  ise  mnst  he  dearaud  rxprrsa.    Harrison  *. 

■uch  an  ackDowlcdgment  as  will  ratisTy  a  Handley,  1  Bibb  (Ky.),  448;  Aah  >.  Prt- 
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the  debtor  said :  ^*  I  know  that  I  owe  the  money,  but  I  will  never  pay 
it ; "  ^  or,  *'  I  owe  the  debt,  but  I  will  not  pa}'  it  unless  I  am  compelled 
to  by  law;"'  or,  ^^I  owe  the  debt,  but  am  too  poor  and  cannot  pay 
it;"*  or,  **I  owe  the  debt,  but  am  under  no  obligation  to  pay  it;"* 
and,  generall}',  if  there  is  anything  attending  what  was  said,  which 
repels  the  inference  of  a  promise  to  pa}'  the  debt,  it  does  not  save  it 
ftom  the  operation  of  the  statute.' 

ton,  3  S.  ft  B.  (PeDD.)  800;  Hea<l  v.  Man-  Cowley  v.  Furnell,  15  Jur.  908,  the  defend- 

mtn,   6  J.  J.   Mar.   (Ky.)  255;    Bell  v,  ant  wrote  to  the  plaiutiif  as  follows:  '*1 

Morrison,  1  Pet  (U.  S.)  351.     The  mere  am  much  surprised  at  receiving  a  letter 

claiming  of  a  balance  is  not  sufficient,  from  H.  B.  (an  attorney)  "for  the  recov- 

Eckert  «.  Wilson,  12  S.  &  B.  (Penn.)  898.  ery  of  your  debt.   I  must  candidly  tell  you, 

A  conditional  )iromitte  is  sufficient,  but  the  once  for  all,  I  never  shall  be  able  to  pay 

plaintiff  must  show  either  a  performance  you  in  cash,  but  you  may  have  any  of  the 

of  the  condition  or  a  readiness  to  perform,  goods  we  have  at  the  Pantechnicon,  by 

OIlTcr  «.  Gray,  1  H.  &  G.  (Md.)  204;  Bead  paying    the    expenses    incurred   thereon, 

f.  Wilkinson,  2  Wash.  (U.  S.  C.  C.)  514;  widiout  which  they  cannot  be  taken  out, 

Bell  V.  Morrison,  1  Pet.  (U.  S.)  851.     If  as  before  agreed,  when  F.  was  in  town ;" 

the  defendant   promises    to   pay  a  debt  and  it  was  held  not  sufficient  to  remove 

barred  by  the  statute,  in  certain  speciiic  the  statute  bar. 

irticlea,  the  promise  is  conditional,  and  >  Thayer  v.  Mills,  14  Me.  800. 

the  plaintiff  is  bound  to  show  a  willing-  *  Lawrence    v.    Hopkins,    18    Johns. 

fteea  to  accept  such  articles.     Bush  v.  Bar-  (N.  Y.)  288  ;  Gaylord  v.  Van  Loan,   15 

lard,   8  Johns.  (N.  Y.)  407.    Where  the  Wend.  (N.  Y.)  288.     In  Woodfin  v,  An- 

naker  of  a  note  denied  Ms  signature,  de-  derson,  2  Tenn.  Ch.  831,  a  writing  as  fol- 

lariog  the  note  to  be  a  forgery,  but  said  lows  was  held  not  sufficient  to  prevent  the 

hat,  if  it  could  be  proved  that  he  signed  running  of  the  statute  :   *'  I  request  that 

he    note,   he  would  pay  it,  and  it  was  no  suit  shall  be  brought  on  this  note,  and 

■loved  at  the  trial  that  he  did  sign  it,  this  sgree  that  the  statute  shall  not  run  against 

raa  heid  sufficient  to  take  the  case  out  of  it.     I  will  pay  it  soon." 

he  statute  of  limitations.  Seaward  r.  Lord,  ^  Booseveltv.  Marks,  6  Johns.  (N.  Y.) 

He.  168.  290;  Clementson  v.  Williams,  8  Cranch 

»  A'Court  V,  Smart,  8  Bing.  892.    Any  (U.  S.),  72;  Bell  v.  Rowland,  Hard.  (Ky.) 

aggeation  accom|iauying  an  acknowledg-  801;  Wetzell  v.  BuHsard,  11  Wheat  (U.  S.) 

lent  which  qualifies  it,  or  repels  the  idea  814;    Thompson    v.   Peter,   12    id.    567; 

f  a  promise  to  pay,  destroys  its  effect  Ormsby  v.   Letcher,  3  Bibb  (Ky.),  271; 

ocks  r.    Weeks,  7  Hill  (N.  Y.),  45.     In  Harrison  v.  Hardy,  1  id.  443;  BeU  v.  Mor- 

laufortb    v.   Culver,  11   Johns.   (N.  Y.)  rison,  1  Pet  (U.  S.)  351.    A  clear,  distinct, 

46,  the  defendant  admitted  the  iudebted-  and  unqualified  acknowledgment  of  a  debt 

eaa»    bat  declared  his  intention  to  rely  as  an  existing  obligation,  identifying  it  so 

pou   the  statute  ;  and  it  was  held  that  that  there  can  be  no  mistake  as  to  what  it 

he  acknowledgment  did  not  remove  the  refers  to,  is  sufficient,  Johns  v.  Lantz,  63 

tatntory  bar.  Penn.  hi.  324;  but  it  must  be  such  that 

>  Jenkins  r.  Boyle,   2  Cranch  (U.   8.  the  debtor  can  be  said  to  have  recognized  a 

\  C. ),  120.     In  Warren  v.  Perry,  6  Bush  present  subsisting  liability,  and  manifested 

Kj*. )»  447,  the  question  as  to  whether  an  a  willingness  to  assume  or  renew  the  obli- 

Dtimation  by  a  debtor  that  he  would  pay  gation,  Simonton  v.  Clark,  65  N.  C.  525; 

D  cattle  or  horses,  and  his  silence  under  Chambers  v.  Ruby,  47  Mo.  99;   Ringo  v. 

he  threat  of  a  suit  unless  he  would  pay  Brooks,  26  Ark.  540.     See  Buffington  v, 

n  United  States  currency,  implied  that  he  Davis,  33  Md.  511,  where  a  statement  by 

vould  not  pay  money  in  any  form,  and  if  a  debtor  that  she  regretted  her  inability  to 

uied  would  plead  the  statute  of  limita-  remit  the  amount  of  a  note,  and  referring 

tioDi^  was  held  to  be  one  for  the  jury.    In  the  holder  to  her  agent  who  would  do  all 
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Sec.  70.  EaBeutial  Requisites  of  an  Ackno^u'ledgmeiit.  —  An  ac- 
knowledgment of  the  onginal  justice  of  the  claim  is  not  sufficient ;  it 
must  go  to  the  fact  that  it  is  due  and  unpaid,^  and  must  not  be 
attended  with  any  acts  or  expressions  that  evince  an  intention  not  to 
pay  it.^    It  must  be  consistent  with  a  promise  to  pay,'  unqualified,* 

that  the  ruined  condition  of  her  affairs  continued  request  as  estops  the  debtor  from 

would  permit,  was  held  sufficient.    Where  pleading  the  statute.     Carr  v.  Robinson,  8 

a  debtor,  upon  being  called  upon  to  pay  a  Bush  (Ky.),  269. 

debt,  said,  **  If  you  will  call  in  two  weeks  ^  Senseman  v.  Hershman,  82  Penn.  St 

I  will  (lay  you  something,  1  cannot  tell  83.     Striking  a  balance,   and  the  aetUt* 

how  much,"  it  was  held  to  amount  to  an  ment  of  an  account,  is  a  clear  adminioB 

unqualitied  admission  of  his  liability  to  pay  of  a  sincere  indebtedness.      McClelland  •. 

the  whole  debt,  and  such  an  acknowl^lg-  West,  70  Penn.  St.  183;  Johns  v.  huti, 

ment  as  removed  the  statute  bar.    Blake-  63  id.  324. 

man  v.  Fonda,  41  Conn.  581.     So  where  a  »  Yaw  v.  Kerr,  47  Penn.  St.  333;  Aiiy 

father  for  whom  his  daughter  had  worked  v.  Smith,  1  Phil  (Penn.)  337;  Bailey  «. 

admitted  before  his  decease  and  within  Bailey,  14  S.  &  R.  (Penn.)  195 ;  Patton 

six  years  of  the  time  the  action  was  brought  v,  Hassenger,  69  Penn.  St.  311;  Watson  t. 

that  he  had  made  an  express  agi-eement  to  Stem,  76  id.  121 ;  Norton  «.  Carpenter,  % 

pay  her  a  certain  amount,  it  was  held  suffi-  W.  N.  C.  (Penn.)  306;  Guier  v.  Pearoe^ 

cient  to  keep  the  claim  on  foot.   Watson  v.  2  Browne  (Penn.),  35;  Lyon  v.  Marclay,  k 

Stein,  76  Penn.  St.  121.  Watts  (Penn.),  271 ;  Fries  v.  Baisaelet, 

1  Clementson  v,    Williams,   8    Cranch  S.  &  R.  (Penn.)  128;  Beasley  v.  Evani^ 

(U.S.),  72;  WetzelU.  Bussard,  11  Wheat.  Miss.  192;   Pheliw  v.  Sleeper,  17  N. 

([J.  S.)  314;  Thompson  v.  Peters,  12  id.  332;  Homer  v.  Starkey,  27  III.  13;  Sei 

667;  Boyd  v.  Grant,  13  S.  &  R.  (Penn.)  nott  v.  Horner,  30  id.  429;  Grayson  v.  Taj 

124;   Baxter  v.  Peuniman,  8   Mass.   133;  lor,  14  Tex.  672;  Hazlebacker  v.  Reern, 

Jones  V.  Moore,  6  Binn.  (Penn.)  576.     A  Penn.  St  258;  Webl)er«.  Cochrane,  4 


mere  admission  that  a  debt  is  due,  and  not     31 ;   Estate  of  Wetham,  6    Phil.   ( Penn. 
jmid,  is  not  sutticient  to  n'movo  the  st^itute     161;    I^urence    r.    Hopkins,    13    John 


bar,  whtni  the  admission  is  attended  by  (N.  Y.)  288. 

expressions  which  repel  the  idea  of  an  in-  *  Boss    v.    Hi-i-shman,    33    Leg.    Int— -^ 

teution  or  desire  to  jMiy  it.     Gniy  r.  Me-  (Penn.)  306;    Eckert  v.  Wilsim,   12  S.  4^ 

Dowdl,  6  Bush  (Ky.),  475.     A  promise  to  R.  (Penn.)  393;  Gilkyson  v.  Lame,  2  W 

pay  all  the  notes  that  can  be  produced  &S.  (Penn.)  213;  Crist  v.  GaraiT,  2  P.  fc^ 

against  him,  but  at  the  same  time  assert-  AV.  (Penn.)  251;  Allison  v.  Pennington,  7"^ 

ing  that  none  can  be  produced,  docs  not  W.  &  S.  (Penn.)   180;   Gleim  v.   Rise,  6^ 

remove  the  statute  bar.     Norton  v.  Colby,  Watts  (Pemi.),  44;  Ayres  v.  Richards,  12  ^ 

52  111.   108.      The  expression  in  a  letter  111.   146;  Stockett  v.  Sasscer,  8  Md.  374;  2 

written  by  the  defendant  to  the  plaintiff,  Wakcnian  v.  Slicnnan,  9  N.  V.  88;  l»wry   " 

in  relation  to  a  debt  due  from  the  former  v-  Dubiose,   2  Bailey  (S.  (\),  425;  Small- 

to  the  latter,  "I  feel  ashamed  of  it  stend-  wood  v.  Snialhvo<><l,  2  D.  &  B.  (X.  C.)  L. 

in<,' so  Ion*,',"  is  not  sufficient  to  take  the  336;    Mastin   r.  Wauj^di,  id.  517;  Ixwrnis 

debt  out  of  tlie  statute.     Wilcox  v.  Wil-  v.  Decker,  1  Daly  (N.  Y.  C.  P.),  186;  Han- 

liam:^,  5  Nev.  206.    A  debtor  who  allows  an  ^ock  v.  Bliss,  7  Wend.  (N.  Y.)  267;  Cocks 

account  agjiinst  him  to  l>ecome  stated,  by  v.  Weeks,  7  Hill  (X.  Y.),  45;  Bmdley  v, 

omitting,'  to  dispute   the  same  when   pre-  Field,  3  Wend.  (N.  Y.)272;  Allen  v.  Web- 

sented,  does  not  thereby  waive  the  stiitute.  ster,  15  id.  284;    Bloo<lgood  r.   Bruen,  8 

Bucklin  V.  Chaplin,  iLans.  (N.  Y.)  447;  N.  Y.  362;  Bangs  v.  Hall,  2  Pick.  (Mass.) 

Reynolds  v.   Collins,  3  Hill  (N.  Y.),  37.  368;  Mum  ford  v.  Freeman,  8  Met  (Mass.) 

An  indorsement  on  a  note,  made  at  about  432 ;   Bailey  v.   Crane,   21   Pick.   (Mass.) 

the   time   a  note  was  executed,  *'If  not  323. 
paid  I  request  indulgence,"  is  not  such  a 


70.J  ACKNOWLEDGMENTS.  169 

SET,  pUdn,  anambiguoas,^  and  so  distmct  in  its  extent  and  form  as  to 
Bciode  hesitation  as  to  the  debtor's  meaning,^  and  so  as  to  enable  the 
art  to  apply  its  terms  as  the  debtor  intended  they  should  be  applied.' 
lese  rales  are  believed  to  be  entirely  consistent  with  the  letter  and 
irit  of  these  statutes,  and  essential  to  prevent  the  mischiefs  which 
i  statutes  were  intended  to  cure.  The  laxity  of  the  rules  formerly 
isting  operated  as  a  virtual  repeal  of  the  statutes  by  Judicial  legis- 
ion,  rather  than  a  fair  application  of  the  rules  of  construction  ;  and 
this  branch  of  the  law  the  couits  have  exhibited  more  inconsist- 
(;y  and  more  proneness  to  go  wrong,  to  carry  out  their  notions  of 
(Uce,  than  in  any  other  since  courts  have  existed.     The  rules  stated 

not  preclude  the  raising  of  a  promise  from  the  recognition  of  a  debt, 
lere  there  is  nothing  said  or  done  by  the  debtor  inconsistent  with  an 
;eDtion  to  pay  it,^  but  are  calculated  to  effectuate  the  intention  of  the 
itates,  by  giving  the  debtor  the  benefit  of  their  protection,  except  in 
ose  cases  where  he  has  fairly  deprived  himself  thereof,  by  having  said 

done  that  which  the  law  can  fairly  regard  as  the  foundation  for  an 
iplied  promise  to  pay  the  debt.  Formerly,  if  even  in  a  casual  con- 
rsation  with  a  stranger  to  the  debt  the  debtor  spoke  of  a  claim  barred 
'  the  statute,  as  an  existing  debt  against  him,  although  at  the  same 
ne  he  declared  his  intention  not  to  pay  it,^  the  naked  admission  of 
le  debt  was  deemed  sufficient,  although  the  circumstances  were  such 
\  to  clearly  show  that  he  intended  to  avail  himself  of  the  benefit  of  the 
AtQte ;  *  and  even  though  it  was  made  afler  action  brought,  and  after 
e  had  pleaded  the  statute  thereto.^  That  the  courts  could  ever  have 
one  80  far  astray  seems  incredible,  yet  the  reports  are  full  of  cases  of 
be  character  referred  to ;  but  at  the  present  time  a  more  consistent 
loctrine  prevails,  and  the  old  theories  are  univei*sally  discarded. 

Where  a  person  admits  that  the  claim  once  existed,  but  also  says 
Ittt  it  has  been  paid  in  a  particular  mode,  the  plaintiff  cannot,  by  prov- 


*  Senaeman  9.  Hershxnan,  82  Penn.  St.  *  Austin  v,  Bostwick,  9  Conn.  496; 
^  Alliioii  V.  James,  8  Watts  (Penn.),  Keplinger  v.  Griffith,  2  G.  &  J.  (Md.)  296; 
»0;  Farley  v,  Kustenbader,  8  Penn.  St.  MitchelU.  Mitchell,  11  G.  &  J.  (Md.)  388; 
18;  Webster  r.  Newbold,  41  id.  482;  Carroll  v.  Ridgway,  8  Md.  828;  Murray  v. 
Jinewni  v.  Miller,  27  id.  278.  Coster,  20  Johns.  (N.  Y.)  576;  Shepperd 

'BerxbaastJ.  Calhoun,  6  Watts  (Penn.),  v,  Murdock,  8  Murph.  (N.  C.)  218;  Cad- 

19;  Killer  v,  Baschore,  88  Penn.  St  856;  mas  v.  Dumon,  1  N.  J.  L.  176.    In  Richard 

bgeep.  Magee,  10  id.  172;  Wolfinsbeiger  v.  Hannay,  4  East,  604,  the  defendant,  in 

Tooag,  47  id.  516;  Harbold  v,  Knntz,  an  affidavit  to  the  court  for  leave  to  file  a 

{ id.  210.  plea  of  the  statute,  stated  that,  **  since  the 

*  Sater  v.  Sheeler,  22  Penn.  St.  808;  bill  of  exchange  on  which  the  action  was 
uikrv,  Bremer,  28  id.  418.  founded  became  due,  no  demand  for  pay- 

*  Watson  V.  Stem,  76  Penn.  St.  121;  ment  had  been  made  on  him,"  and  it  was 
tton  r.  Hflssinger,  69  id.  811.  held  such  an  acknowledgment  of  the  debt 

*  Cobharo  v,  Moseley,  2  Hayw.  (N".  C.)  as  removed  the  statute  bar. 

Dean  v.  Rtts,  10  Johns.  {N.  Y.)  85;         '  Stevens  v.  Hewitt,  30  Vt.  262. 
i^  V,  Hnbbard,  13  id.  510. 
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ing  tliat  the  claim  has  not  been  paid  in  that  way,  revive  the  debt.' 
Wliere  a  general  iudebtedneSB  exists,  a  port  or  whieli  is  barred  by  IT 

'  Biiligs  11.  Hall.  2  Pick,  (Mass.)  3fi8  ;  or  some  other  perwn  referred  to  by  hi 

CoHTHn   r,  Mugautau,  1    WalL  (C.   S.)  Sti.  luu  Ikcb  geniTally  heM  ua  oUiuluteljnnn- 

In  Uni-ihutl  c.  DoUIber,  5  Conu.  480,  tlie  ur;  to  take  a  case  out  of  the  eUtuM;  md 

defi-Diliuit  admitted  tlwt   tlie   note   sued  the  a4juilgnl  »!»»  hrre  gi^bctaUf  tumd 

ujioji  wia  ori,^HiIy  juit,  but  inusted  that  upon  the  tine  iuijiurt  of  tho  cvideDCi  n- 

it  liad  been  paid  by  his  wife's  services.     It  lied  un,  rather  than  on  any  uriaus  dmbti 

vaa  [irtived  that  the  note  luid  not  been  no  reiipei-tiiig  the  law.      But  iu  the  )irhi1 

puid.     The  court  held  tbat  the  adiuisaion  caae  thsre  in  no  doubt  relative  to  Ibe  ioi- 

dill  not   femora  the  statute  bar.     "The  port  of  the  dvrrudant'i  admiasioni ;  nin 

prinriides  of  luw,"  said  BltlaltiL,  J.,  "ap-  can  any  iuference  be  made  agaiiitit  the  dt- 

jiUcablo  to  this  questiou  have  rrogueutly  feudsut,  unless  bis  dei:laratione  relatif'  tn 

beeii  the  subject  of  judiuisl  coostruutiou,  tbe  mode  of  jKLj-ment  are  Buirei>cd  to  be  dii. 

■ud  are  dow  settled  in  the  eaui-ts  uf  tlie  {irovnl,  and  what  was  in  fai-t  a  deiiisi  ot 

Uuited  Sutes,  the  State  at  New  York,  aud  tbe  debt  on  his  part  thus  cooverted  into 

our  iivni  Statp,  in  a  manuer  Oiore  coufomi-  an  absolute  iLckuowledgiiient  of  tbe  detil 

ftble  to  tha  intent  of  the  legislatare  than  and  a  promise  to  jiay  iL 
many  English  casea.     Clementaou  v.  Wil-  "  It  is  Kuid,  huwerer,  that  if  the  pbUl- 

liunMHi,  e  Cnmi'h  (U.  8.),  72 ;  Sanils  v,  tilf  can  disprove  the  mode  of  payment  at 

Gelstou,   15  Johns.  (N.  Y.)  SIl;  Lord  f.  It^  by  the  defenduDt,   this  will  laiw  l 

Sbalor,  3  C'ddd.  131.     These  principles,"  i>r«iiamption  that  the  debt  is  sliU  due,  and 

he  adda,    "re<[uire  that  to  do  a»ay  tlie  be  equivalent  to  a  ilireet  ockuoWledgniall 

statute  of  limitations  a  defendant  must  of  the  debt  by  the  defendant;  and  tUt 

voluiitiirily  reliui^uish   the  pratei-tkon   it  prim-iple  receives  coniiidenible  countensnct     | 

WIS  intended  to  afford,  either  by  an  ex-  from  the  case  of  Hellings  v.  Shaw,  I  TaoiiL     | 

press  promise  to  pay  tbe  debt,  or  by  ac-  608.     In  deliveriug  his  a|iiuion   in  thai 

know ledgiiig  that  it  is  due,  from  whiuh  the  case,  CmeriuinwK  Gibbb  olsema:  'That 

law  raises  a  pttimise  to  [ay,  and  whith  is  wbere  a  defendant  states,  not  that  a  dtfal 

tantaiDonnt  to  an  express  promise.  remained  dne,  lait  that  it  is  dischar^  bf 

"if  such  ore  the  settled  priuciplss  to  particular  moaua,  to  which  be  has,  wilk 

which  our  decision  must  aciiuiesce,  the  precision,  referred  himself,  and  where  he  has 

only  romuitiiiig  in(|Qiry  must  be,  whetb.ir  designated  the  titiie  and  mode  so  strictlf 

tbu  drrfii<liiut,  tiy  hisat'krionti-ilinniint.  did  tlint  the  court  can  say  it  is  imposiible  it 

admit  the  continued  existence  of  the  orig-  had  been  discharged  hi  any  other  inod% 

inal  debt,  or  promlae  ta  pay  it      This  he  there  the  court  bare  said,  if  tbe  plaintiff 

might  do,  either  In  expitss  terms,  or  by  can  disprove  that  mode,  he  lets  binuelf  ht 

■trong  implication   from   other  language  to  recover,  by  striking  ^m  ander  the  de- 

wbicb  he  might  use.  fendant  the  only  groand  upon  irbiob  b* 

"It  has  not  been  contended  that  the  professed  to  rely.' 
language  used  by  tbe  defendant  contained  "But  if  the  anthorityof'thiacaae  w«n 

A  promise  to  pay  the  debt,  or  an  acknowl-  uniuestiouahle,  I  ahonld  think  it  admitted 

edgment  of  its  justice,  either  CTprees  or  of  much  doubt  whether  the  mode  ot  pay- 

Implied.     On  tbe  enntmry,  the  defendant  ment  alleged  by  the  defeDdant  vaa  db- 

denied  his  liability,  and  declared  tbe  debt  proved  or  falsified  by  the  teatimoDy  <rf  Iht 

was  satlsiied,  by  the  serviues  of  his  wife,  plaintiff.   The  evidence  of  the  ptalntilT  did 

white  she  lived  in  tbe  family  of  the  tea-  not  disprove  the  services  of  tbe  defeiidMltri 

tator.  wifi^,  or  show  that  thoae  aervicea  bad  batt 

"  Now,  wbstever  doubt  may  have  ei.  satiafied  by  the  teatator  in  aoma  other  way, 
iated  In  the  decided  cases,  whether  the  The  nervicea  might  liave  been  renderad  to 
acknowledgments  relied  on  did  or  did  not  the  testator,  and  not  ohatgad  on  book,  and 
amount  to  an  admission  of  the  debt,  or  a  the  defendant  might  lukve  bad  m  fair  daim 
promise  to  pay  it,  still,  sncb  admission  or  on  the  testator  for  the  value  of  aoch  air- 
promise,  ei^er  by  the  defendsnt  bioiself,  vices,  which  he  recogniied;  andbeni^ 
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ind  a  part  not,  a  general  acknowledgment  will  not  remove  the 
ftose  it  may  have  been  intended  simply  to  apply  to  the  indebted- 
bin  the  statute.^ 

«d   that   sach  services  should  relinquish  its  protection  either  expressly 

B  note,  although  it  was  dated  or  by  evident  implication.    The  truth  or 

I   services  were   rendered.      To  falsehood  of  the  defendant's  statement  as  to 

that   the  defendant'^  languaf^  paying  the  demand  appears  to  me  imma- 

:hing  but  a  strict  and  technical  terial  to  the  true  point  of  inquiry,  which, 

rould  be  absurd.    The  first  an-  in  all  such  cases,  should  be,  whether  the 

lU  authority,  therefore,  is,  that  defendant  has,  by  an  express  or  implied 

1  mode  of  payment  alleged  by  recognition  of  the  debt,   voluntarily  re- 

lant  was  not  disproved  by  the  nounced  the  protection  of  the  statute.    We 

evidence ;  and,  of  course,  there  think  this  should  depend  on  the  defendant 

iied  admission  of  the  debt.  himself,  and  on  his  own  declarations,  and 

oonrt,  however,  are  not  bound  not  on  the  disproving  the  truth  of  these 

ecedent ;  nor  can  they  properly  declarations,  and  thereby  converting  what 

inletis  satisfied  of  its  being  rea-  was  intended  as  an  absolute  denial  of  any 

Ijust.   We  have  looked  through  indebtedness  into  an  acknowledgment  of 

I  decisions  for  the  acyudged  cases,  such  debt  and  a  promise  to  pay  it.     It 

i  the  position  of  Chief  Justice  might  as  well  be  claimed  if  the  defendant 

lerived;  but  we  have  looked  in  denied  the  execution  of  a  note  barred  by 

the  subfiequent  case  of  Beale  v.  the  statute  of  limitations,  and  the  plaintiff 

k  Altl.  568,  the  Court  of  King's  could  prove  that  he  executed  it,  Uiat  the 

>ear  dissatisfied  with  the  posi-  defendant  had  forfeited  the  protection  of 

n  by  the  Chief  Justice  of  the  the  statute.      No  intention  to  waive 'the 

'leas.     Chief  Justice  Abbott  protection  of  the  statute  can  be  inferred 

was  by  no  means  satisfied  that  from  the  declarations  of  pa}'ment  made  by 

petent  for  the  plaintiff  to  falsify  the  defendant,  even  if  those  declarations 

defendant  said  as  to  the  demand  are  proved  untrue."     Hancock  v.  Bliss,  7 

;  •  and  Bayley,  one  of  the  most  Wend.  (N.  Y.)  267 ;  Moore  v.  Columbia 

id  accurate  judges  then  on  the  Bank,  6  Pet.  (U.  S.)  86;  Gaylord  v.  Van 

»:  •!  am  certainly  not  aware  of  Loan,  15  Wend.  (N.  Y.)  308;   Fillet  v. 

to  which  my  Lord  Chief  Jus-  Linsey,  6  J.  J.  Mar.  (Ky.)  337;  Purdy  v, 

3  refers,  to  support  that  proposi-  Austin,  3  Wend.  (N.  Y.)  187;  Cambridge 

another  report  of  the  same  case,  v.  Hobart,  10  Pick.  (Mass.)  232;  Clark  r. 

f  the  Common  Pleas,  it  is  said  Dutcher,  9  Cow.  (N.  Y.)  674;  Tichenor  v. 

STICK  GiBBs  'confined  his  ol)-  Colfax,  4  N.  J.  L.  158;  Exeter  Bank  r.  Sul- 

to    the    case    of    a   defendant  livan,  6  N.  H.  124;  Russell  v.  Copp,  5  id. 

his   discharge   under  a  written  154;  Gold  r.  Whitcomb,  14  Pick.  (Mass.) 

t,  to  which  he,  with  precision,  188;  Bailey  r.  Bailey,  14  S.  &  It.  (Penn.) 

rhe  weight  of  English  authori-  195 ;  Brackett  v.  Mountfort,  12   Me.  72; 

fore,  is  not  much  in  favor  of  al-  Frey  v.  Kirk,  4  G.  &  J.  (Md.)  509. 

plaintifT  to  disprove  the  special  ^  Morgan  v,  Walton,   4  Penn.  St.  82; 

iyment  alleged  by  the  defendant;  Suter  r.  Sheeler,  22  id.  308.     In  Wessner 

5  aatififled  that,  whether  counte-  v.  Stein,  97  Penn.  St.  322,  a  question  as 

r  these  authorities  or  not,  it  is  to  the  quality  of  an  acknowledgment  suffl- 

o  principle;  and  we  feel  disin-  cient  to  take  a  case  out  of  the  statute  was 

make   further   inroad   upon  a  ably  considered  and  discussed  by  Mercur, 

gieat  public  utility,  especially  J.     "It  is  settled,"  said  he,   "that  the 

^es  are  constantly  lamenting  that  acknowledgment  or  admission  must  be  a 

exceptions  have  been  made  al-  clear  and  unambiguous  recognition  of  an 

debt  being  barred  by  the  statute  existing  debt,  and  so  distinct  and  expres- 

jons,  the  defendant  is  entitled  to  sive  as  to  preclude  hesitation  as  to  the 

itage  of  it,  unless  he  consents  to  debtor's  meaning,  and  as  to  the  particular 
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Sec.  71.  Bare  Aoknowledgment  —  A  imked  acknowledgment  of  t 
debt  as  due  and  unpaid,  not  coupled  with  any  condition  or  words 
indicating  an  intention  not  to  pay,  is  held  in  some  of  the  States  aoffi- 
cient  to  remove  the  statutory  bar.^    But  in  all  cases,  except  where 

to  which  it  applies,  and  roust  be  consistent  Palmer  v,  Gillespie,  9  W.  N.  C.  (Pan.) 

with  a  promise  to  pay.'*     In  McClelland  535.     In  Louisiana,  it  is  held  that  pinl 

V.  West,  59  Penn.  St.  487,  it  was  held  that  evidence  is  admissible  to  prove  in  ifr 

the  words,  "1  agree  to  settle  this  bill,"  knowledgment  of  a  debt  before  the  stitoti 

were  not  sufficient  to  remove  the  statute  has  run  thereon,  Bernstein  v.  Hicki,  21 

bar,  a8  they  only  amounted  to  a  promise  La.  An.  179  ;    Harrell  v.  White,  21  ii 

"to  examine  and  adjust  it,"  and  did  not  195;  and  while  the  debtor  is  alive.   But 

warrant  the  implication  of  a  promise  to  it  is  held  to  be  inadmissible  to  profe  a 

pay.     When  a  debtor,  on  being  presented  acknowledgment  of  a  party  deceued  fif 

with  a  bill,  said,  **  I  will  attend  to  it,"  it  the  purpose  of  establishing  liability  aj^uoit 

was  held  not  to  amount  to  an  acknowledge  his  estate.     Succession  of  Hillebruidt,  21 

ment  of,  or  promise  to  pay,  the  debt  Mar-  La.  An.  350.     So,  too,  it  is  held  inadiDii' 

queze  v.  Bloom,  22  La.  An.  328.     But  in  sible  to  establish  a  renunciation  or  wiiTff 

Bliss  V.  AUard,  49  Vt.  350,  a  letter  in  of  the  defence  of  the  statute  after  the  debt 

which  the  debtor  spoke  of  a  "  settlement,"  is  barred.     Offut  v.  Chapman,  21  U.  Ab. 

and  expressed  a  willingness  *'to  leave  it  293.     In  Iowa,  by  sec.  1670  of  the  code^ 

out  to  be  settled,"  but  thought  they  had  an  admission  that  a  debt  is  dae  ud  m* 

better  settle  it  themselves,  was  held  suffi-  paid  is  given  the  same  effect  to  take  it  oil   ' 

cient     In  Wessner  v.  Stein,  97  Penn.  St  of  the  oi)eration  of  the  statute  as  t  nev 

S22f  the  court,  by  Mercur,  J.,  say,  "The  promise. 

debt  is  not  destroyed  by  the  statute  of         ^  Black  v.  Reybold,  3  Harr.  (Del.)528; 

limitations,   but  the  right  of   action  or  Lee  v.  Polk,  4  McCord  (S.  C),  215;  Loid 

remedy  is  gone.     When  that  is  restored,  v.  Shaler,  8  Conn.  131.     As  that  "it  ii 

the  declaration  is  still  on  the  original  con-  just  and  unpaid."     Beasley  v,  EvaUi  V 

tract,  and  not  on  the  acknowledgment  as  Miss.  192.    "The  debt  is  a  just  and  h» 

a  new  promise  ;  such  acknowledgment  is  orable  debt,  and  I  do  not  consider  it  out* 

but  a  waiver  of  the  statutory  defence."  lawed."   Estate  of  Wetham,  6  Phil.  (Pem*)  . 

Suter    V.    Sheeler,    22    Penn.    St    310.  161.     *'It  is  a  debt  which  I  shall  hafeft» 

Where  a  debtor  gives  to  his  creditor  the  pay,  and  intend  to  pay."  Hall  v.  Crefffdl 

note  of  a  third  person,  payable  at  a  future  12  G.  &  J.  (Md.)  36.    A  hare  acknowMf* 

day,  as  collateral  security  for  a  debt  upon  ment  of  a  debt  made  before  the  statute  ki 

which  the  statute  has  begun  to  run,  it  run,  Rodrigue  v.  Fronty,  2  Brev.  (8.  C.)tt; 

operates  as  an    acknowledgment  of   the  Hazlebacker  v.  Reeves,  9  Penn.  St  VK 

whole  debt,  the  same  as  a  part  payment  in  admitting  that  a  note  is  genuine,  thoQ^ 

money  would,  but  it  only  operates  to  sus-  at  the  same  time  he  refused  to  pay  it,  iM 

pend  the  statute  and  start  it  anew,  from  been  held  sufficient^  Cobham  v.  Moaley;  t 

the  time  of  the  delivery  of  such  note;  and  Hayw.  (N.  C.)  6;  Cobham  v.  Adminifti*' 

a  payment  upon  such  note  by  the  person  tors,  2  id.  6;  but  this  cannot  be  reguded 

against  whom  the  note  so  given  as  col-  as  accurate,  because  it  expressly  rebuts  aa| 

lateral  security  exists  does  not  operate  as  promise.      But  an  acknowledgment  tM 

a  payment  by  the  debtor  himself,  or  have  certain   notes  against  him  exist  in  thi 

the  effect  to  renew  the  principal  debt,  plaintiff's  favor,  but  that  he  has  an  ifl* 

Smith  V.   Ryan,    66    N.  Y.   352.      The  count  to  go  against  them,  with  a  ipnmSm 

original  debt  must  first  be  established,  to  call  in  a  certain  time  and  have  the  mMI 

then  a  clear,   distinct,  and   unequivocal  and  accounts  settled,  is  sufficient    Cb0f^ 

acknowledgment  made  within   six  years  v.  Warden,  15  Vt  560.     So  a  ttatflBflrt 

is  sufficient  to  remove  the  statute  bar.  that  he  is  willing  to  settle  the  chim  tf 

Mercur,  J.,  in  Wessner  v.  Stein,  97  Penn.  established,  but  accompanied  with  a  MA 

St  326 ;   Watson  v.  Stein,  76  id.  121 ;  that  it  can  be  estohliahed,  has  been  kH 
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itate  otherwise  provides,  it  is  held  that  the  acknowledgment 

te   sach  that  a  promise  to  pay  the  debt  can  fairly  be  implied 

t  if  the  claim  iB  established.  Pad-  he  ever  had  an  account  against  the  plain- 
:olbj,  18  Vt.  435.  The  general  tiff.  In  Penn  v.  Crawford,  16  La.  An.  255, 
bat  an  acknowledgment,  to  take  a  the  defendant  stated  that  "he  thought  the 
of  the  statute,  must  he  an  un-  note  had  been  settled,  but  if  not,  he  would 
acknowledgment  of  a  previous  arrange  it.*'  Upon  a  later  occasion  he  said 
;  indebtedness  which  the  party  is  "he  would  see  the  plaintiff  and  settle  the 
>  pay.  Weaver  v.  Weaver,  54  Penn.  amount  of  the  note; "  and  it  was  held  that 
Jackson  v.  People,  40  111.  405 ;  this  evidence  was  too  doubtful,  if  uncor- 
«.  Conover,  1  N.  J.  £q.  403 ;  roborated,  to  interrupt  the  statute.  In  a 
.  Martin,  4  Robt  (N.  Y.)  661;  Maryknd  case,  Frey  v.  Kirk,  4  O.  &  J. 
Webster,  15  Wend.  (N.  Y. )  284;  (Md. )  509,  the  maker  of  a  note,  when  shown 
9.  Layton,  8  Harr.  (Del.)  508;  it,  and  asked  if  it  was  his,  replied  "yes;" 
K  Richardson,  15  Wend.  (N.  Y.)  but  when  asked  what  arrangement  he  could 
ibeck  V.  Hunt,  1  McMull.  (S.  C.)  make  of  it,  replied,  "As  to  that  I  cannot 
srman  v.  Wakeman,  11  Barb,  say;"  and  upon  being  told  that  if  it  wai 
254,  9  N.  Y.  85;  and  that  the  not  settled  it  would  be  sued,  said,  "Yoq 
ianes  due  at  the  time  of  the  ac-  may  save  yourself  the  trouble,  as  I  have 
;ment,  Mellick  v.  De  Seelhorst,  1  taken  the  benefit  of  the  insolvent  law;  ** 
Bangs  V.  Hull,  2  Pick.  (Mass.)  it  was  held  that  this  could  not  be  con* 
low  V.  Bellamy,  7  Vt  54;  French  strued  into  an  existing  indebtedness,  so  a4 
*,  7  J.  J.  Mar.  (Ky.)  425;  Russell  to  remove  the  statutory  bar.  See  alsQ 
if.  &  Y.  (Tenn.)  270;  Wetzell  v,  Danforth  v.  Culver,  11  Johns.  (N.  Y.)  146, 
11  Wheat  (U.  S.)  310;  Belles  v.  where  the  defendant  admitted  the  execu- 
S  N.  J.  L.  339;  Purdy  v,  Austin,  tion  of  the  note  by  him,  but  said  that  it 
(N.  Y.)  187.  But  the  doctrine  was  outlawed,  and  he  intended  to  avail 
ck  V.  Colby,  ante,  is  sustainable,  himself  of  the  statute;  and  it  was  held  not 
ground  that  what  was  said  by  the  a  sufficient  acknowledgment  to  take  the 
IS  not  a  mere  acknowledgment,  case  out  of  the  statute.  See  also  Smith  v, 
press  promise  to  -paj  the  debt,  if  Freel,  Add.  (Penn. J  291,  where  an  admis« 
ed  ;  in  other  words,  an  express,  siou  of  the  genuineness  of  a  note,  accom* 
al  promise  to  pay,  and  the  condi-  panied  with  a  statement  that  he  had  paid 
tisfied,  and  the  promise  made  ab-  it,  was  held  not  sufficient  A  letter  which 
en  the  debt  is  established.  An  acknowledges  a  subsisting  indebtedness  is 
i  that  a  note  sued  on  was  made  by  sufficient  to  take  the  case  out  of  the  stat* 
dant,  but  that  he  supposed  it  was  ute,  as  it  is  in  writing  and  signed  by  the 
a  joint  maker,  which  he  could  party  to  be  chai*ged,  Chace  v.  Higgins,  1 
s  been  held  sufficient.  Dean  v.  T.  &  C.  (N.  Y.)  220.  But  a  letter  in  effect 
Johns.  (N.  Y.)  35  ;  Mosher  v.  acknowledging  the  existence  of  an  indebt- 
,  13  id.  510.  But  see  Bell  v.  Row-  edness,  and  proposing  a  compromise,  but 
tl.  (Ky.),  301,  where  an  acknowl-  distinctly  avowing  a  determination  not  to 
by  the  defendant  was  that  he  once  pay  if  the  compromise  is  rejected,  will  not 
debt,  but  he  supposed  his  brother  remove  the  statute  bar,/Creu»e  v.  Defiga- 
nd  if  his  brother  had  not  paid  it,  niere,  10  Bosw.  (N.  Y.)  122;  nor  is  an  ad- 
it yet,  was  held  insufficient  to  mission  of  the  original  indebtedness  in  an 
he  statute  bar.  See  also  Gardner  answer  under  oath,  denying  the  defendant's 
8  Pick.  (Mass.)  206.  InBrackett  liability  to  pay  it.  Com.  Mut  Ins.  Co.  v. 
fort,  12  Me.  72,  an  acknowledg-  Brett,  44  BarK  (N.  Y.)  489.  See  also 
.t  the  "debt  was  once  due,  but  Bloodgood  v.  Bruen,  8  N.  Y.  362,  where 
ad  paid  it  years  before  by  having  such  an  admission  in  an  answer,  filed  to  a 
it  against  him,*'  was  held  not  suffi-  bill  in  equity  by  a  third  person,  was  held 
lough  the  defendant  filed  no  ac-  not  sufficient.  In  Clementson  v.  Williams, 
offset,  and  offered  no  proof  that  8  Cranch  (U.  S.),  74;  Marshall,  C.  J., 
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^m        therefVom,  or  it  is  inoperative.    That  is,  it  must  be  made  in  BDch  A 

^M         maDoer  and  under  euc-b  circumstAncea  as  to  indicate  a  wiltiugne&s  ani 

^M         intention  to  pay  it.'     Tlina,  wliere  a  debtor,  uijon  being  presented  with 

^M        a  claim,  said,  "  1  will  attend  to  it,"  it  was  bold  oot  sucb  an  acknovln 

H         edgment  as  would  remove  the  statute  bar."     '•  It  does  not,"  say  tW 

H         court,  "  import  an  aclf  nowledgmenl  of  the  plaintiff's  riglit.     Tlie  s[at»' 

^1         meiit  that  a  debtor  will  attend  to  a  demand  does  not  prove  that  tbt 

^M         eredttor  has  a  right  to  demand  payment,  or  that  the  bill  is  correct,  and' 

^^         the  debtor  bound  to  pay  it ;  at  most  it  merely  implies  that  tlie  debuir 

will  inquire  into  its  correctness,  and  his  liability  to  pay  it,"   Nor,  wlici? 

"  ilf}  a  debtor  under  proceedings  in  insolvency  inserts  in  a  schedule  of  tui 

debts,  filed  and  sworn  to  by  him,  a  claim  which  is  Ijarred  by  the  statutej 

can  it  1>€  said  that  he  thereby  acknowledges  the  debt  under  such  ui^ 

Iciimstances  as  will  support  an  implied  promise  to  pay  the  debt.'    Suii 
an  acknowledgment  may  be  said  to  be  compulsory,  as  the  debtor  it 
conipelleil  by  law  to  embrace  it  tu  his  schedule,  or  take  the  chances  of 
having  the  debt  urged  against  him  thereafter.    Such  an  acknowledginvut. 
under  the  present  state  of  the  law,  can  have  no  more  effect  to  renvV 
the  debt  tirnn  a  compulsorj'  payment  would  have.*     But  embracing  suA 
a  debt  in  a  schedule  of  his  debts,  made  at  tlie  time  of  the  making  o('^ 
his  will,  being  a  voluntary  act,  and  evincing  an  expectation  and  wil" 
ncss  that  it  be  paid,  has  been  held  sulBcient,'  althongh  even  this  doO' 
trine  ia  doubtfbl;  and  in  Massachusetts,*  where,  after  the  testator** 
add,  "  It  has  frpqacntly  been  decided  tbat     dence  ivbich  would  linve  anilrd  him  tn  h^^ 
an  acknowledgment  ofadi-bl  barred  by  tlie     defence,  if  apasonnljly  ml  led  ii]"iii  f"i  ps*''^ 
statute  of  limitutionataki's  the  ciiBP  out  of    mciit.     But  wlicn  lliis  nn -iiii.|.'i...i   ■-  ■.--^E 

the  statute  and  reviveH  ths  oiiginal  enuae      butted    by    an     nck»"V.  ;■  1^ r     ■■'     ;!i    ^ 

of  aetian.     It  fa  not  suffieient  to  take  the     defendant  within  six  yean,  the  contiae-?^ 

case  oat  of  the  atatnt«  that  the  claim     is  not  within  the  intent  of  the  statnta.*" 

ahould  be  proved  or  be  acknowledged  to     Parsons,  C.  J.,  in  Baxter  v.  Penniman^ 

have  been  originally  just;  it  must  go  to  the     ante;  I<ordD.  Shaler,  SConn.  181;  Tbomp — ' 

fact  that  itisatill  due."  Andiewa  n.  Brown,     aon  n.  Oabom,  2  Stark.  0S. 

1  Eq.  Ca.  Ab.  305,  12  Owen's  Abr.  192;  >  Georgia   Ins.    Co.  v.  EUiott,   Tane)^ 

Yea  V.  Ponnker,  2  Burr.  192;  Trueman  v.     (U.  S.),  130. 

Fenton,  2  Cowp.  648  ;  Lloyd  v.  Uaund,  2         *  &krqueze  v.  Bloom,  S2  Ia  An.  3Sa 

T,  B,  760;  Rucker  b.  Hannony,  i  Eajtt,  *  Georgia   Ins.   Co,   e.   Elliott,   <Mbr= 

6fli,  n. ;  Lawrence  v.  Worrell,  Peake's  Cas.     Riclisrdson  n.  Thomas,  13  Gray  (Haw.),    . 

OS;  Jackson  v.  Furlanks,  1  H.  Bl.  340;     381;  Roscoe  v.  Hale,  7  id.  274;  Hidden  w. 

Boileye.  Lord  Ichiquin,  1  Esp.  436;  Clark     Cozzens,  2  R.  I.  401;  Christy  e.  Flemiag- 

V.  Bradshaw,  3  id.  155;  Peters  n.  Brown,     ton.  10  Penn.  St.  129;  Stoddard e.  DoeiMi 

4  id.  48;  Rryan  *.  Hotsemao,  4  East,  699,     7  Gray  (Mass.),  387;  Brown  r.  Bridge^  1 

Gainsford  u.  GrBmmnr,  2  CampL  9;  Sluby  v.     Miles  ( Penn, ),  424. 

Champlin,  4  Johns.  (N.Y.)  464;  Baxterv.  •  New  York  Belting,  ftc  Co,  v.  lama, 

Pennimui,  S  Moss.  133;  Leaper  «.  Tatton,     22  La.  An.  630. 

18  East.  418;  Dean  v.   Pitts.  10  Johns.  *  Infers  p.  Sothem,  4  Baxter  (Tiin.), 

(N.  Y. }  35.   "The  principle  which  governs     67. 

in  the  conntmctiDD  of  these  atatates  is,  that         '  Uerriam  v.  L«OQanl,  S  Coah.  (HaaaJ^ 

the  prasum|ition  arises  that  the  defendant,     161. 

from  the  laDse  of  time,  has  loet  the  evi- 
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death,  a  mortgage-deed  duly  executed,  but  not  delivered,  was  found 
amoDg  the  debtor's  papers,  to  secure  the  payment  of  a  demand  barred 
by  the  statute,  it  was  held  not  a  sufficient  acknowledgment  of  the  in- 
debtedness to  take  the  debt  out  of  the  statute ;  and  this  would  not  seem 
to  be  inconsistent  with  the  doctrine  of  the  Tennessee  case,  because  in 
that  case  nothing  more  remained  to  be  done  to  give  validity'  to  the  will ; 
while  in  the  Massachusetts  case  delivery  was  essential  to  give  validity 
to  the  mortgi^e,  and  never  having  been  delivered,  it  was  inopera- 
tive.    In  a  recent  case  in  Missouri  ^  it  was  held  that  a  demand  is  not 
tMken  out  of  the  operation  of  the  statute  of  limitations  by  a  written 
acknowledgment  found  among  the  debtor's  papers  after  his  death.   The 
court  said:  *' There  is  a  conflict  of  the  authorities  as  to  whether  an 
admowledgment  or  promise  in  writing,  signed  by  the  party  to  be  bound, 
if  made  to  a  stranger,  would  be  sufficient  to  take  a  case  from  under  the 
operation  of  the  statute  of  limitations ;  but  there  is  no  conflict  as  to  the 
necessity  for  such  a  promise  or  acknowledgment  being  made  to  some 
person,  either  to  the  creditor  or  his  representative,  or  to  a  stranger.    A 
promise  or  acknowledgment  implies  that  it  is  made  to  somebody,  and 
ID  every  promise  there  must  necessarily  be  a  promisor  and  promisee. 
A.  mere  writing  acknowledging  a  debt,  which  is  retained  b^*  the  person 
naking  it,  and  which  is  never  delivered  to  the  creditor  or  any  one  else, 
cannot  have  the  effect  of  preventing  the  operation  of  the  statute." 

Sec.  72.  Promise  to  Settle.  —  A  mere  promise  "  to  settle  *'  a  demand 
las  been  held  not  sufficient  to  support  a  promise  to  pay  it.^  But  in 
South  Carolina  a  promise  '^to  settle"  has  been  held  equivalent  to  a 
>romLse  to  pay;'  and  a  similar  rule  of  construction  has  been  adopted 
n  North  Carolina.*  But  in  Vermont,  in  one  case,  virtually'  the  same 
*ule   has  been  adopted  as  in  Virginia;*  and  such  also  is  the  rule  in 

*  Allen  V.  Collier,  70  Mo.  "138.  But  in  Vermont,  as  elscwhei-e,  the  rule  is 

*  Sell  V.  Crawford,  8  Gratt.  ( Va.)  110;  that  the  question  as  to  whether  a  promise 
Stucoeasion.  of  Jewell,  11  La.  An.  83.  to  settle  a  demand  amounts  to  a  promise 
wVkere  the  items  of  an  account  are  read  to  to  pay  it,  will  depend  upon  all  the  circum- 
I.  party,  and  he  admits  the  correctness  of  stances  attending  the  use  of  the  expression. 
!«ch  item,  and  of  the  whole  account,  but  Thus,  in  Bowman  v.  Downer,  28  Vt.  532, 
IS  to  certain  items  states  that  he  thought  where  a  note  was  given  with  the  agreement 
^he  whole  or  a  part  of  them  had  been  paid  that  a  certain  account  should  be  settled 
^y  hia  son,  and  that  he  thought  the  ac-  and  applied  thereon,  it  was  held  a  sufficient 
r^oant  waa  correct,  and  that  he  would  see  promise  to  take  the  debt  out  of  the  statute. 
tiia  creditor  and  settle  with  him  ;  such  In  another  case.  Hunter  v.  Kittredge,  41 
admissions  do  not  show  a  new  promise  so  Vt.  359,  an  unqualified  promise  to  settle 
%3  to  take  the  case  out  of  the  statute  of  book-accounts  barred  by  the  statute  was 
limitations.  Ayres  v.  Richards,  12  111.  held  to  amount  to  a  direct  admission  of 
1.46.  unsettled  accounts  existing  between  them 

•  Johnson*.  Bonnethcau,  8Hill(S.C.),  at  the  time;  and  that  such  promise  to 
j^5^  settle  accounts,  when  unaccom^ianied  with 

*  McLin  V.   McKamafa,    2  D.   &  B.  any  unwillingness  to  pay  whatever  bal- 
Of.  C.)  Eq.  82.  ance  might  be  due,  is  sufficient  to  raise  a 

»  Brayton  v,  Rockwell,  41  Vt.  621.   See    promise  to  pay. 
mlso  Corner  v,  Lockwood,  40  Conn.  849. 
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Pennsylvania/  although  in  Bome  of  the  earlier  cases  in  that  Stale  t 
different  rule  prevailed.*  Such  a  promise  is  treated  merely  U  t 
promise  to  examine  the  claims  and  adjust  the  balance.*  But  we  ij^ 
prehend  that  the  effctt  to  be  given  to  snc-h  words  must  depend  largclj 
npon  the  circumstances  of  each  case,  in  vien  of  all  that  was  said  upoo 
the  occasion,  and  the  circumstances  under  which  they  are  used/  U 
an  acknowledgment  of  a  debt  to  be  operative  need  not  be  entirely  by 
worils,  but  may  arise  both  from  what  was  said  and  douc*  In  a  Lou- 
isiana case,'  tlie  claim  sued  upon  was  presented  to  the  debtor  u|ioil 
two  occasions.  l"|>on  the  first  he  said  he  "  thought  the  note  had  bwB 
settled,  but  if  not,  he  would  arrange  it;"  on  the  second  occasion  ht 
said,  "he  would  see  the  plaintiff  and  settle  the  amount  of  the  notei" 
and  the  court  held  that  this,  of  itself,  standing  alone,  was  not  sufflcient 
to  intemipt  prescription.' 

Kkc.  73.  Failure  to  dsn;  Liabtlit;.  Expreaslona  of  Regret,  &o.— 
Tb«  fact  that  a  debtor,  u|X>n  being  called  upon  for  payment,  does  not 
deny  the  validity  of  the  claim  cannot  be  regarded  as  such  nn  acknowt 
edginent  thei'eof  as  will  raise  a  promise  to  pay  it.  Thus  where,  upoi 
being  called  upon  for  payment,  the  defendant  did  not  object  thereto,  ha 
said  "  he  thonglit  he  had  paid  it,  and  had  the  receipt  at  home,"  it  wt 
held  not  sufficient,  even  though  it  was  shown  that  he  had  not  paid  tb 
debt,  and  had  no  receipt  therefor.*  Where  a  debtor,  among  other  Uiingi 

'  Weaver  P.  Weaver,  St  Pftin,  St.  162.  pend  on  seeing  me  at  your  offloe  on  M«| 

>  Jonps  V.  Moora,  5  Binn.  (Penn.)  573;  day  next.    I  will  eudt-BTor  to  svltle  ■!!  iq 

Wellm.  Pylc,  1  Philo.  (Fenn.)  SI;  Patton  acMimU  with  ;oii.     PorhnFs  I  ahM  m 

n.  Ash.  7  8.  4  R.  (Penn.)  118;   Miiw  e.  be  ablo  W  pay  llio  money,  if  not.  we  m 

Uoodie,  3  id.  211.  find  noiue  way  to  settle;"  and  it  wu  hd 

■  llcClelland  r.  West,   GO   Penn.   St  BufHcicat.     In  this  mae  there  is  enough  1 

487.  found  a  promise  to  pay  npoD,  iudepeiidat 

*  See  opinion  ofSeruoiTB,C.  J.,  in  Cur.  of  the  promiae  to  settlo. 

rier  d.  Lockwood,  ante,    in  Itlisa  v.  AlUrd.  *  Conwell  v.  Buchanan,  7  Blackf.  <Iitd 

49  Vt.  350,  a  letter  in  which  the  debtor  637.     See  also  Brackett  e.  Honntfort,  1 

■poke  of  "Bettlement,"  and  eTpressed  bis  Me.  72.      In  OaTdner  r.  Tndor,  8  Hd 

wLiih  to  leave  the  claim  out  "to  besettled,"  (Maaa.)20S,  in  an  action  on  a  note  A 

but  thought   "they  had  better  settle  it  defenduit   said    "he  auppoMsd   the  Btt 

thenuelvea,"  was  lield  an  unequiTocal  ac.  waa  paid  by  the  land  mortgaged ;  that  fa 

knowleiigment  of  an   uusettled  account,  was  wiUing  to  do  what  waa  right;  that  b 

and  sufficient  to  take  the  claim  nnt  of  the  vould  make  some  small  additi<nul  paj 

statute,  there  being  no  disavowal  of  wil-  ment  to  settle  the  husineaa;  but  that,  I 

lingnens  to  pay,  the  plaintiO'  thought  proper  to  aae  iriUkoa 

*  Whitney  v.  Bigelow  and  Currier  c.  taking  the  land,heahoaId  resiiit  the  aoit; 
Ixwkwood,  an/c.  See  poAf,  chapter  on  PiBT  and  it  was  held  not  anch  an  acknawled| 
P&TMRNT.  ment  as  would  warrant  the  inf«t«iiea  of 

'  Penn  v.  Crawford,  \6  I^.  An.  265.  promise  to  pay  the  note.     In  Cambridg 

I  In  Barnard  v.  Bartholomew,  22  Pick.  v.  Hobort,  10  Pick.  (Mass.)  232,  tha  di 

(Masa.)  291,   the  defendant  wrote  to  the  fendant,  on  being  called  npon  to  pay 

plaintiff:    "I  will  thank  you  to  let  me  note  against  him,  barred  by  the  atatoti 

have  your  account  that  you  hold  against  admitted  that  he  signed  the  note,  and  mi 

me  ;  also  I  nill  thank  you  to  state  tha  he  ilid  not  know  that  it  had  been  pud,bi 

ctMt,  you  have  given  me.     You  may  de-  presumed  it  waa  due ;  but  the  court  h«l 
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in  a  letter  said,  '^  I  feel  ashamed  of  it  standing  so  long,"  this  being  the 
strongest  expression  used  in  the  letter,  the  court  held  that  it  could  not 

tint  this  was  not  jsnoagh  to  take  the  note  testimony  in  the  case,  or  pleadings,  or  affi- 
oat  of  the  statute.     See  also  Parsons  v.  davits  filed  therein,  that  the  debt  is  due 
Korthem,  Ac  Iron  Ca,  88  111.  430;  Bangs  and  unpaid,  have  been  held  sufficient  to 
f.  Hull,  2  Pick.  (Mass.)  868;  Marshall  v.  remove  the  statute  bar.     In  Backer  v. 
Billiber,  5  Conn.    480.      In  Sanford  v.  Hannay,  4  East,  604,  in  an  affidavit  for 
Clark,  29  Conn.  457,  the  defendant  pre-  leave  to  plead  the  statute  filed  by.  the  de- 
MDted  an  offset  to  the  plaintiff's  demand,  fendant,  a  statement  that  "since  the  hill 
umI  the  plaintiff  pleaded  the  statute  there-  of  exchange   (on  which  the  action  was 
to;  ind  the  defendant,  for  the  purpoee  of  brought)  became  due  no  demand  for  pay- 
npelling  the  statute,  proved  that  on  the  ment  had  been  made  on  him,*'  was  held  a 
tml  of  the  cause    in   the   court    below  sufficient  acknowledgment  to  he  left  to 
the  pLuntiff,  for  the  purpose  of  dispens-  the  jury  to  find  a  promise  from.     There 
iBg  with  the  necessity  of  sending  for  a  are  also  a  class  of  cases  in  which  it  has 
witness  to  prove  that  he  admitted  the  been  held  that  an  admission  of  a  debt  in 
deU  to  he  due  on  the  20th  of  Decemher,  an  answer  to  a  bill  in  equity  is  sufficient. 
1852,  expressly  admitted  that  he  owed  the  Brigham  v,  Hutchius,  27  Vt.  569.     But, 
defendant  the  deht  claimed;  that  the  same  whatever  may  formerly  have  been  the  rule, 
wu  s  jost  debt,  and  had  never  been  paid,  such  a  doctrine  is  inconsistent  with  the 
ttdwis  still  unpaid  foranything  he  knew;  present  theory  and  policy  of  the  law  in 
^  that  he  supposed  it  had  been  handed  this  regard,  and  cannot  be  sustained.   The 
to  his  assignee,  he  having  several  years  jury,  in  order  to  find  a  promise  to  pay, 
lefore  made  an  assignment  in  insolvency,  must  find  that  by  what  the  debtor  said 
^  also  testified,  on  cross-examination,  **  1  and  did  he  intended  to  pay  the  deht,  and 
*>y  now  that  the  defendant's  account  was  if  the  admission  is  contained  in  an  affi- 
*  JQst  one,  and  I  do  not  claim  I  have  ever  davit,  plea,  or  answer,  for  a  particular  pur- 
i^^  it.    It  is  now  due,  for  anything  I  pose,  without  an  intention  of  charging  him- 
^''o^."    Tlie  court  held  that  this  did  not  self  with  liability  for  the  debt,  no  promise 
'^■iCTe the  statute  bar.    "It  is  true,"  said  can  be  found  therefrom.     Deyo  v.  Jones, 
^"^XpoBD,  J.,  **tliat  ordinarily  an  acknowl-  19  Wend.  (N.  Y.)  491.     An  admission  by 
^^fCTnent  that  a  debt  claimed  was  once  due,  a  defendant  tliat  the  debt  was  once  due, 
'P<).  that  it  has  never  been  paid,  fairiy  im-  but  at  the  same  time  claiming  that  it  has 
**  **^a  new  promise  made  at  the  time  of  been  paid  in  a  certain  way,  —  as  by  his 
?*cli  acknowledgment  to  pay  such  debt,  wife's  services,  —  is  not  sufficient  to  take 
^^^  if  at  the  time  of  making  such  ac-  the  debt  out  of  the  statute,  even  though  it 
^^^wleilgment  the  party  insists  upon  the  is  proved  that  the  debt  has  not  been  paid 
^^'t^tion  of  the  statute,  and  thus  in  effect  in  the  manner  stated.     Marshall  v.  Dol- 
J^Iatcs  that  he  will  not  pay  the  debt,  liber,  5  Conn.  480  ;  Carroll  v.  Ridgway, 
^JVithstanding  its  justice,  no  such  im])li-  8  Md.  328;  Mitchell  v.  Sellman,  5  id.  376; 
^  on  arises  and  no  promise  can  be  found.  Brackett  v.  Mountfort,  12  Me.  72.    Where 
«och  a  case  the  issue  is,  whether  the  the  defendant  said  that  he  was  not  holden 
tj  promised  to  pay  the  debt  or  not.  to  pay  anything,  that  the  contract  coulil 
he  did  may  he  inferred  and  found  never  be  enforced  in   law,   and  that  he 
his  mere    acknowledgment  of    the  would  never  pay  anything,  as  it  was  an 
itence  and  justice  of  the  debt,  because  unjust  debt,  it  was  held  that  a  promise 
%he  presumption  that  every  man  is  wil-  could  not  be  inferred   from  such  decla- 
im to  pay  his  honest  debts.    But  no  such  rations.      Laurence  v.  Hopkins,  13  Johns, 
^rroce  or  presumption  can  arise  in  the  (N.  Y.)  2S8.     So  where  A.,  who  had  a 
of   the  debtor's  declaration   accom-  claim  for  slave  hire  againat  B.,  which  was 
Lying  his  acknowledgment,   that  not-  barred  by  the  statute,  said  to  B.  that  the 
^l^standing  the  justice  of  the  debt  he  matter  of  the  slave's  hire  must  be  fixed  up, 
^1  not  pay  it."   There  are  a  class  of  cases  and  B.  assented,  and  asked  if  no  other 
^^re  an  admission  by  the  debtor  in  his  notes  than  his  own  would  do,  and  A.  an« 
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be  regarded  as  a  sufficient  foundation  for  an  implied  promise.^    Mere 
expressions  of  regret  at  not  having  paid  a  debt  barred  by  the  statot^ 

Bwered,  "  Yes,  if  they  are  good/'  it  was    had  not  given  him  all  the  credit  to  whidm 
held  that  B.'s  question  did  not  take  the     he  was  entitled."    Held,  that  these  eipwp 
claim  out  of  the  operation  of  the  statute,     sions  did  not  amount  to  a  new  promiie:^ 


hy  a  fair  construction  of  the  language,  and  Mills  o.  Taber,  5  Jones  (N.  C.)  L.  412; 

that  B.  was  entitled  to  such  a  construction,  the  same  was  also  held  where  a  defendiBt^ 

Taylor  V.  Stedman,  11   I  red.  (N.  C.)  L.  in  an  affidavit  for  a  continuance,  ittted. 

447.     So  where  a  defendant,  on  being  ar-  "that  the  action  was  founded  on  bis. 


rested,  said  he  owed  the  plaintiff  money,  anty,  and  by  the  absent  witness  he  er^ 

and  he  intende<l  to  pay  it,  but  would  keep  pected  to  prove  such  laches  on  the  part  of 

it  as  long  as  he  could,  on  account  of  the  the  plaintiff  as  to  discharge  him  from  his 

plaintiff's  ungeutlenianly  conduct,  it  was  engagement,"  Bank  of  Newbcm  v.  Sneed, 3 

held  not  sufficient  to  take  the  case  out  of  Hawks  (N.C.),  500;  and  also  where  a  debtov 

the  statute  of  limitations.     Fries  v.  Bois-  admitted  a  debt,  but  said  "that  it  wis  not 

selet,    9  S.  &   K.   (Pa.)   128  ;  Hudson  v,  in  his  power  to  pay  it  at  that  time ;  hath« 

Carey,  11  id.  10.     The  plaintiff,  holding  a  ho|>ed  to  see  the  plaintiff,  and  to  do  sooifr- 

note  against  the  defendant,  caused  a  suit  thing  about    it,"    Hancock    v,   Blis,  7 

to  be  commenced  upon  it,  about  a  year  Wend.  (N.  Y.)  267  ;  and  also  where  the 

and  a  half  after  its  date.    The  defendant  proof  was,  that  the  defendant  said  the 

told  the  sheriff  who  came  to  serve  the  writ,  demand  ought  to  have  been  paid  before, 

that  if  he  would  not  arrest  him  then,  he  and  that  he  would  pay  it  as  soon  is  he 

would  go  to  work  at  his  trade,  and  would  conveniently  could.    Cocks  v.  We^  7 

pay  the  debt  as  fast  as  he  could.     Upon  a  Hill  (N.  Y.),  45.   Where,  upon  the  tnnt' 

plea  of  the  statute  of  limitations,  it  was  fcr  of  a  note,  an  indorsed  credit  was  orer- 

held  that  the  defendant's  language  was  too  looked,  so  that  the  indorsee  paid  the  foil 

uncertain  and   indefinite  to  constitute  a  amount  called  for  in  the  face  of  the  paper, 

conditional  promise  to  pay  when  he  should  and  afterwards,  on  being  applied  to  ind 

be  able,  but  that  the  promise  to  pay  was  the  mistake  pointed  out,  the  indorser  nid 

absolute.     Buttt^rfield  r.  Jacobs,  15  N.  H.  he  was  willing  to  do  what  an  honest  mio 

140.     In  anotlier  oasetlie  maker  of  a  iiot<',  ought  to  do,  and  paid  Imck  the  amount  of 

on  hv'uv^  callt'd  upon   for  payment,   said  the   credit  thus  overlooked,  —  heM,  that 

that   he  had  not   the   money,  luit  would  this  was  no  promise,  exi»ress  or  implied,  to 

pay  the  note  as  soon  as  he  could  ;  and  it  pay,  nor  was  it  a  distinct  acknowletignient 

was  held  that  these  wonJs  were  too  un-  of  a  subsisting  debt,  so  as  to  rejtel  the  stat* 

cert^iiu  and  in«lefinite  to  constitute  a  con-  ute  of  limitations.      Gilmer  r.  McMurray, 

ditional  juomise   to  pay  when   he  should  7  Jones  (N.  (\)  L.  479.     In  a  North  Caro- 

be  aide,  hut  that  the  promise  to  pay  was  Una  c^ise,  where  the  plaintiff,  to  rebut  the 

absolute.       Fii-st    Congregational    Soc.    in  plea  of  the  statute,  proveil  that  the  defmi- 

Lyme  r.  Miller,  15  X.  H.  52(».     In  a  later  ant's  testator  in  his  last  si«-kness  sent  for 

case,  a  recjuest  being  made  to  a  defendant  him,  and  was  anxious  to  settle  an  account 

to  pay  a  note,  as  he  had  agree«l  to  do,  he  between  them,  and,  not  succee<liiig,  made 

answered,  that  folks  did  not  always  do  as  entries  of  credits  to  which  he  was  entitled, 

they  agreed.     Hehl,  that  this  was  not  evi-  hut  made  no  admission  of  a  balance  due 

dence  of  a  new  ])romise  sufficient  to  take  the    plaintiff,  it  was   held   that  the  eri* 

the  note  out  of  the  operation  of  the  stat-  deuce   should   l)e   left   to   the  jury,  with 

ute  of  limit^itions.     Douglas  v.  Elkins,  28  instructions  to  find  for  the  defendant,  un* 

N.  II.  26.     An  account  U'ing  read  to  the  less  they  thought  that  the  testator  wish^ 

defendant,  he  sjiid  that  he  "snpjwsed  it  the  account  to  l)e  settled  after  his  death, 

was  right,  and  was  willing  to  settle  and  Ballenger  v.   Barnes,  3  Dev.   (N.  C.)  h. 

give  his  note  ;  but  he  thought  the  plaintiff  4G0.     A.  gave  B.  an  order  on  C.  for  ^% 


Wilcox  V.  Williams,  5  Nev.  206. 
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said  to  amount  to  a  waiver  of  the  protection  of  the  statute, 
r  mu8t  go  farther,  and  say  that  which  evinces  at  least  a  wil- 

>  pay  it.     So  where  a  debtor  intimates  a  willingness  to  pay  a 
>ecific  property,  but  the  creditor  declines  to  accept  it,  such 

not  amount  to  a  sufficient  acknowledgment  of  the  debt  to 

of  the  statute ;  ^  and  the  same  is  true  as  to  an  offer  to  pay  a 

lan  is  due,  in  full  satisfaction  of  the  debt,  and  in  such  a  case 

I  bar  is  not  removed  even  to  the  extent  of  the  sum  offered ;  ^ 

?here  the  maker  of  a  note  which  is  barred  by  the  statute 

»f  a  medical  bill ;  B.  presented  to  remove  the  bar  of  the  statute,  unless  it 

C,  who  said  "  be  thought  the  is  of  such  a  character  tliat  the  law  will  im- 

;  that  he  had  not  the  money  ply  a  new  promise  therefrom.     Moore  v, 

that  time,  but  would  see  A.  Stevens,  83  Yt.  308 ;  Jordan  p.  Hubbard, 

settle."     In    a  suit    by   A.  26  Ala.  483  ;  Brailsfordv.  James,3Strobh. 

>  recover  the  amount  of  his  (S.  C.)  171;  Smith  v.  Talbot,  11  Ark.  666; 
sld  that  this  was  not  sufficient  Cooke  v.  Ash,  Riley  (S.  C),  246  ;  Beck  v, 
ise  out  of  the  statute  of  Mis-  Beck,  25  Penn.  St  278  ;  Kensington  Bank 
'h.  provides  that  "no  promise  v.  Pattou,  14  id.  479  ;  Patton  v.  Magratb, 
Jiy  cause  of  action  unless  the  1  McMulL  (S.  C.)  212  ;  Bates  v.  Bates,  38 
fiting  and  signed  by  the  party  Ala.  102  ;  Ten  £yck  v.  Wing,  1  Mich. 
>d  thereby,  or  unless  it  be  40  ;  Steele  v.  Jennings,  1  McMuU.  (S.  C.) 
the  very  claim  sued  on  was  297  ;  Tazewell  v.  Whittle,  13  Gratt  (Va.) 
id  acknowledged  to  be  due  329 ;  Pray  t;.  Garcelon,  17  Me.  145 ;  Mil- 
Thornton  V.  Crisp,  22  Miss,  ler  v,  Lancaster,  14  id.  300;  Marseilles  v, 

w  expressed  to  a  witness  a  Kenton,  17  Penn.  St  238  ;  Walker  v, 
certain  bills  when  he  should  Walton,  18  Ga.  119  ;  Loftin  v.  Aldndge, 
the  witness  did  not  remember  8  Jones  (N.  C.)  L.  328;  McDowell  v. 
had  the  bills  with  him.  Held,  Goldsmith,  24  Md.  214  ;  Sherrod  v.  Ben- 
is  not  sufficient  to  take  the  nett,  8  Ired.  (N.  C.)  L.  309  ;  Wolfe  v. 
t  the  statute,  if  previously  Fleming,  1  id.  290  ;  Phelps  v,  Stewart, 
ms  V,  Torrey,  26  Miss.  499.  12  Vt.  256  ;  Bailey  v.  Crane,  21  Pick. 
)  whom  application  for  pay-  (Mass.)  323  ;  Westbrook  v.  Beverley,  19 
de,  said  it  was  impossible  for  Miss.  419  ;  Fortune  v.  Hays,  15  Rich, 
ut  offered  to  mortgage  certain  (S.  C.)  Eq.  112;  Ix)mbard  v.  Pease,  14 
pay  the  debt,  and  to  i)ay  the  Me.  349  ;  Wolfensberger  v.  Young,  27 
r  ninety  days,  which  offer  the  Penn.  St  278  ;  McBride  v.  Gay,  Bnsb. 
not  accept  Held,  that  this  (N.  C.)  L.  420  ;  Richardson  v.  Thomas, 
the  case  out  of  the  statute  of  13  Gray  (Mass.),  381  ;  Crowder  r.  Nichol, 
Exeter  Bank  v.  Sullivan,  6  9  Yerg.  (Tenn. )  453  ;  Harman  v.  Clai- 
Upon  the  presentment  of  a  borne,  1  La.  An.  342  ;  Miflin  v.  Stalker, 
of  the  two  makers  of  it,  he  4  Kan.  283.  And  it  must  be  made  by  a 
ras  as  he  expected,  and  that  person  competent  to  contract,  or  it  has  no 
of  an  indorsement  upon  it,  validity,  as  the  law  will  not  imply  a  prom- 
ten  made  by  the  other  maker  ise  from  an  acknowledgment,  however 
ars,  was  correct.  Upon  being  strong  may  be  its  terms,  where  the  party 
16  expected  to  get  clear  of  making  would  not  be  bound  by  an  express 
•aid  that  he  supposed  there  promise.  Hannum'  s  Appeal,  9  Penn.  St. 
formal    demand    before   the  471. 

»  maintained.      Held,   that  *  Warren  v.  Perry,  6  Bush  (Ky.),  447. 

;  take  the  case  out  of  the  ^  Morris  v.  Hazelhurst,  30  Md.  862; 

ley  V.  Sanborn,  9  N.  H.  46.  Phelps    v.   Stewart,    12   Vt    256.       See 

ly  it  is  now  the  invariable  Bowker  v   Hnnis,  30  id.  424 ;   Cross  9, 

ieknowledgment  is  sufficient  Conner,  14  id.  394. 
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offers  to  pay  the  principal,  but  refuses  to  pay  the  interest,  it  has  been 
held  that  the  statute  bar  is  removed  as  to  the  principal,  but  not  as  to 
the  interest ;  ^  and,  under  the  rule  now  adopted  as  to  conditional  ackoowl- 
edgments,  it  is  questionable  whether  the  statute  is  removed  as  to  any 
part  of  the  debt,  unless  the  creditor  signifies  his  acceptance  of  the  offer, 
when  made.' 

Sec.  74.  ZSffect  of  Acknowledgment.  —  An  acknowledgment  or 
new  promise  only  operates  to  keep  the  debt  on  foot  for  six  years  ttm 
the  time  when  the  acknowledgment  or  promise  was  made.  After  the 
lapse  of  that  period  it  has  no  effect  against  the  statute.' 

Sec.  75.  Offer  to  pay  in  Specific  Property.  —  A  question  may  arise 
as  to  the  effect  of  a  promise  to  pay  a  debt  barred  by  the  statute  la 
specific  articles,  as,  ''If  you  will  take  your  pay  in  wheat,  I  will  pay 
you,"  or,  "  If  you  will  take  your  pa^^  in  work,  I  will  pay  you,'*  4c 
Now,  upon  the  theory  upon  which  the  law  relating  to  acknowledgments 
and  promises  rests,  the  creditor  can  require  no  more  than  the- debtor 
agrees  to  do ;  and  there  can  be  no  question  but  that,  in  order  to  save 
his  debt  fh)m  the  operation  of  the  statute,  he  takes  the  burden  of 
showing  that  he  not  only  accepted  the  ofier,  but  also  that  he  was  ready 
to  accept  the  pay  in  the  mode  named  b^'  the  debtor.  To  this  extent 
the  courts  in  New  York  have  gone ;  ^  but  it  seems  to  us  that,  if  no  time 
is  fixed  upon  within  which  such  payment  is  to  be  made,  the  creditor 
must  go  farther,  and  show  that  he  called  upon  the  debtor  for  the 
specific  property,  or  to  perform  the  labor,  and  that  he  refused  to  do  so, 
unreasonably,  before  he  can  enforce  his  claim  against  him  for  the 
amount  of  his  claim  in  money.  Such  would  seem  to  be  the  legitimate 
effect  of  the  new  promise.  A  part  payment  in  property  made  upon  a 
debt  barred  by  the  statute  operates  as  an  acknowledgment  of  the  entirs 
debt,  in  the  absence  of  any  restrictive  words.  Thus,  in  an  English 
case,*  the  defendant  was  sued  for  the  price  of  hay  sold  to  the  wiih 


>  Graham  v.  Keys,  29  Tenn.  St.  189; 
McDonaKl  v.  Gray,  29  Tex.  80;  Collyer  v, 
Willcock,  4  Biiig.  315. 

a  In  AllccK'k  V.  Ewan,  2  Hill  (S.  C.) 
826,  the  rule  was  accurately  stated  thus: 
•'If  an  offer  is  made  differing  from  the 
terms  of  the  original  contract,  it  must  be 
accepted  by  the  other  party  in  order  to 
revive  the  original  debt."  An  admission 
as  to  part  of  a  debt  has  been  held  good  as 
to  such  part.  Oliver  v.  Gray,  1  H.  &  G. 
(Md.)204;  Grayr.  Uwridge,'2  Bibb(Ky.), 
284.  But  where  a  debtor,  to  whom  appli- 
cation for  pajrment  was  made,  said  it  was 
impossible  for  him  to  pay,  but  offered  to 
mortgage  certain  real  estate  to  pay  the 
debt,  and  to  pay  the  interest  every  ninety 
days,  which  offer   the  creditor  did  not 


accept,  it  waB  held  that  this  did  not  tiki 
the  case  out  of  the  statute.     Exeter  Uj^ 
V.  Sullivan,  6  N.  H.  124.     So  where  fl* 
maker  of  a  note  authorized  an  agnt  t» 
offer  thirty  dollars  for  the  not^  and  tki 
offer  was  not  accepted,  it  was  held  nottt 
amount  to  a  promise  sufficient  to  taketki 
case  out  of  the  statute  of  limitations;  nd 
the  fact  that  the  maker  said  that  he  Qi«td 
the  debt,  but  was  not  then  able  to  pay  it| 
but  that  he  was  determined  to  pay  It,  «M 
held  not  to  be  evidence  of  an  nnoonditxMl 
promise  to  pay.     Atwood  r.  Cobon,  4 
N.  H.  816. 

s  Munson  v.  Rice,  18  Vt  5S. 

*  Bush  V.  Barnard,  8  Johns.  (K.T.I 
407. 

*  Hooper  v.  StevenSi  4  Ad.  Ifc  EL  71. 
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eibie  marriage,  and  he  set  ap  the  statute  of  limitations.  On  the  trial 
efore  Losd  Denman,  C.  J.,  the  plaintiff,  to  take  the  case  out  of  the 
tatate,  proved  that,  after  the  delivery  of  the  ha^',  and  within  six  years 
f  the  commencement  of  this  action,  the  wife,  who  was  then  single, 
nd  kept  a  public-house,  said  to  the  plaintiff,  ^^  Mr.  Hooper,  3*ou  must 
lake  use  of  some  spirit,  I  know ;  why  not  have  it  of  mc  ?    As  long  as 

owe  you  monej'  for  hay,  if  it  is  ever  so  little,  it  will  be  a  way  to 
SBsen  the  debt."  The  plaintiff  said  he  would  take  a  gallon  of  gin  at 
2«.,  and  a  jar  filled  with  gin  was  sent  to  him.  It  was  contended  that 
tiiB  delivery  of  goods  by  the  wife  was  equivalent  to  a  part  payment, 
nd  barred  the  statute.  On  the  other  hand,  it  was  urged  that  the 
elivery  could  not  operate  as  a  payment,  inasmuch  as  the  defendants, 
r  DOW  suing  for  the  price  of  the  spirits,  could  only  declare  as  for 
oods,  and  not  for  a  liquidated  sum  of  money.  The  court  held,  upon 
tie  authority  of  a  previous  ease  in  the  same  court,^  that  the  delivery  of 
be  goods,  under  tiiese  circumstances,  operated  to  remove  the  statute 
ar  as  to  the  residue  of  the  de])t,  as  it  was  clearly  an  acknowledgment 
f  the  debt  from  which  a  promise  to  pay  the  balance  thereof  could  be 
nplied. 

Sec  76.  Promise  not  to  plead  the  Statute.  —  While  a  promise  not  to 
lead  the  statute,  whether  made  before  or  after  the  debt  is  barred,  does 
ot  amount  to  an  acknowledgment  thereof  or  a  promise  to  pay  it,  yet, 
r  made  before  the  debt  is  barred,  and  in  consideration  of  forbearance  to 
ne,  and  the  creditor  does  forbear  to  sue  upon  the  faith  of  the  promise, 
;  is  binding  upon  the  debtor,  and  at  least  has  the  effect  to  keep  the 
ebt  on  foot  until  the  statutor}*  period,  dating  from  such  promise, 
xpires,*  either  b^*  wa^*  of  estoppel,'  or  as  a  conditional  promise  to  pa}* 
tie  debt  in  case  the  plaintiff  proves  it.^  But  after  a  debt  is  actually 
aired  by  the  statute,  a  mere  naked  promise  not  to  plead  the  statute 
aa  no  validity',  as  it  is  a  mere  nudum  pactum.  In  order  to  be  operative 
;  must  be  predicated  on  a  new  consideration.^     An  admission  as 

'1  Hart  V.  Nash,  2  C.  M.  &  K.  837.  ing  his  right  of  action,   if  it  should  be 
«  Paddock  v,  Colby,  18  Vt.  486  ;  Smith  wanted."     Patteson,  J.,  said  :  •*  The  de- 
Leper,  10  Ired.  (N.  C.)  86;  Cooper  v.  fendont  admits  something  to  be  due,  though 
arker,  25  Vt.  502 ;  Randon  v.  Toby,  11  he  does  not  agree  with  the  plaintiff  as  to 
[ow.  ((J.  S.)  493  ;  Brown  v.  State  Hank,  the  amount ;  but  he  says,  '  I  will  not  avail 
Ark.  134.  myself  of  the  statute,  and  will  put  it  out 
s  Smith's  Leading  Cases,  Am.  note,  318;  of  my  power  to  do  so.'    That,  if  taken 
lien  V.  Webster,  15  Wend.  (N.  Y.)  289  ;  alone,  makes  a  promise.     The  expressions 
tica  Ins.  Co.  v.  Bloodgood,   4  id.  652.  which  follow  do  not  qualify  that  promise." 
a  Gardner  r.  H'Mahon,  3  Q.  B.  561,  re-  *  Burton  v.  Stevens,  24  Vt.  131. 
•rred  to  in  the  text,  Lord  Denman  said  :  *  Stockett  v.  Sasser,  8  Md.  374 ;  Steele 
When  the  debtor  says  before  the  six  v.  Jennings,  1  McMuU.  (S.  C.)  297;  Brown 
ears  have  passed,  which  seems  to  me  an  «.  Edes,  37  Me.  318.    In  Warren  v.  Walk- 
nportant  circumstance,  '  I  will  waive  the  er,  23  Me.  453,  the  defendant  in  writing 
tatate,'  it  may  well  be  supposed  that  the  agreed  to   *'  waive  all  defence  which   a 
rrdltor  on  his  part  has  forborne  to  sue,  party  might  other^^ise  make    under  the 
dying  npon  this  undertaking  as  pieserv-  statute  of  limitations,"  and  it  was  held 
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follows,  ^'  I  do  not  wish  to  avail  myself  of  the  statate  of  limitatioDS," 
was  held  insufficient.^  Usually,  perhaps,  where  there  is  a  promise  wi 
to  plead  the  statute,  there  will  be  found  in  the  context  something 
further  which  will  amount  to  an  acknowledgment  of  indebtedness  from 
which  a  promise  to  pay  may  be  implied ;  but  in  the  absence  of  sadi 
context  it  seems  on  the  authority  of  the  cases  cited,  and  upon  a  striet 
application  of  the  present  theory  as  to  the  principles  of  the  doctrine  of 
acknowledgment,  that  a  promise  not  to  take  advantage  of  the  statote 
will  have  no  efficacy  in  itself  as  an  acknowledgment  of  a  debt.  Such  i 
promise,  however,  where  it  is  8upix>rted  by  a  consideration,  and  is 
not  a  mere  nudum  pactum^  maj'  amount  to  an  agreement,  for  the 
breach  of  which  damages  may  be  recovered.^  And  it  must  be  borne  in 
mind  that  if  the  promise  not  to  take  advantage  of  the  statute  be  made 
within  six  years,  and  while  the  debt  is  still  recoverable,  the  forbearanoe 
to  sue  will  be  itself  a  sufficient  consideration.  It  may,  howeTer,  be 
argued  that  any  such  promise  must  be  disregarded  as  fhistratiog  the 
policy  of  the  statutes,  and  as  being  cofitrar}'  to  the  rule  that  prescrip* 
tion  cannot  be  renounced  in  advance. 

It  might,  indeed,  at  first  sight  seem  that  a  promise  not  to  take 
advantage  of  the  statute  amounted  practically  to  a  promise  to  pay  the 
debt  in  question ;  and  it  seems  to  have  been  so  considered  in  an  Eng- 
lish case,^  where  the  promise  was,  ^*  As  you  have  mentioned  the  limita- 
tions act,  I  answer  at  once  that  I  am  ready  to  put  it  out  of  my  power 
to  take  advantage  of  that  act,  and  will  immediately  give  you  my  note 
for  whatever  amount  is  due  you.  To  pay  you  now,  or  within  the 
3ear,  I  am  utterly  unable."  It  is  obvious,  however,  that  a  promise  no* 
to  plead  the  statute  in  an  action  is  not  inconsistent  with  an  intention  to 
defend  the  action  upon  its  merits;  and  a  promise  in  the  following 
terms,  "  I  hereby  debar  myself  of  all  future  plea  of  the  statute,"  was 
held  not  sufficient. ** 

Sec.  77.  Conditional  Acknowledgment.  —  If  a  debtor  annexes  anf 
qualification  or  condition  to  his  acknowledgment  or  promise,  it  will  not 
be  operative  to  remove  the  statutory  bar  without  proof  of  its  perform- 
ance ;  *  and  a  contrary  rule  would  nullify  the  principle  upon  which  the 

not  sufficient  to  prevent  him  from  setting  Gardner  v,  M'Mahon,  3  Q.  B.  661. 

up  the  statute;  and  a  similar  doctiine  was         *  Waters  v.  Earl  of  Tbauet,  S  Q.B. 

held  in  tlie  case  of  Brown  v.  Edes,  ante.  757. 

1  Rackham  v.  Marriott,  2  H.  &  N.  196.  ^  In  the  case  of  Wetzell  v.  Boamii  U 

8  East  India  Co.  v.  Paul,  7  M.  P.  C.  C.  Wheat.  (U.  a)  309,  Maiwhalu  a  J.,  ia 

85.     In  this  case  it  is  distinctly  laid  down  delivering  the  opinion  of  the  court,  mA\ 

by  Lord  Campbell  that  there  might  be  "  We  think,  upon  the  principles  ezpi«M& 

an  agreement  that,  in  consideration  of  an  by  the  court  in  the  caae  of  Clementsoft  H 

inquiry  into  the  merits  of  a  disputed  claim,  Williams,  8  Crauch  (U.  S.  C.  C. ),  72,  thai  n 

no  advantage  should  be  taken  of  the  stat-  acknowledgment  which  will  revlTe  the fiiig- 

ute  of  limitations  in  respect  of  time  em-  inal  cause  of  action  must  be  anqualifiedtni 

ployed  in  the  inquiry,  and  that  an  action  unconditional,  it  must  show  positively  thil 

might  be  brought  for  breach  of  such  agree-  the  debt  is  due  in  whole  or  in  pert.    If  il 

ment.  be  connected  with  circuuisttncea  which  ia 
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relating  to  acknowledgmeots  rests.     It  is  not  the  acknowledg- 
itself  which  revives  the  debt,  but  the  promise  which  the  law 

er  affect  the  claim,  or  if  it  be  a  note  of  hand,  and  pleaded  the  statate  of 

ly  it  may  amount  to  a  new  as-  limitations.     It  was  proved  that  he  made 

or  which  the  old  debt  is  a  soffi-  the  note,  and  that  the  same  had  been  pre- 

ideration ;  or  if  it  be  construed  sented  to  him  within  six  years,  when  he 

the  original  debt,  that  revival  said,  "that  he  did  not  recollect  giving  the 

iDJ&l,  and  the  performance  of  the  note ;  but  if  he  did,  he  would  pay  it,  its 

or  a  readiness  to  perform  it,  must  being  outlawed  should  make  no  odds ;  *' 

In  the  case  at  bar,  the  defend-  this  was  held  sufficient  to  take  the  case 

)  one  witness  that  if  the  plaintiff  out  of  the  statute.     In  Tanner  v.  Smart, 

forward  and  settled  certain  claims  6  B.  &  C.  603,  in  assumpsit  brought  to  re- 

iant  had  against  him,  he  would  cover  a    sum  of  money,   the  defendant 

Q  him  his  powder;  and  to  an-  pleaded  the  statute  of  limitations,   and 

aid,  '  he  should  be  ready  to  de-  upon  that  issue  was  joined.     At  the  trial 

powder  whenever  the  plaintiff  the  plaintiff  proved  the  following  acknowl- 

suit  which  Doctor  Eweli  had  edgment    by  the    defendant    within    six 

spunst  defendant  in  the  court  of  years:  '* I  cannot  pay  the  debt  at  present, 

a,  on  account  of  a  patent-right  but  I  will  pay  it  as  soon  as  I  can.**   It  was 

ine  sold  to  him  by  the  plaintiff.*  held  that  this  was  not  sufficient  to  entitle 

larations  do  not  amount  to  an  the  plaintiff  to  a  verdict,  no  proof  being 

i  and  uncon<iitional  ackuowledg-  given  of  the  defendant's  ability  to  pay.    In 

the  original  debt  was  justly  de-  Scales  v.  Jacobs,  8  Bing.  638,  to  a  plea  of 

They  assert  a  counter-claim  the  statute  of  limitations  the  plaintiff  re- 

t  of  the  defendant,  which  he  was  plied  a  promise  within  six    years,    and 

i  to  oppose  to  that  of  the  plain-  proved  that  three  years  after  the  original 

lid  not  mean  to  give  validity  to  cause  of  action  accrued,  and  within  six 

iff 's  claim,  but  on  condition  that  years  of  the  commencement  of  the  action, 

hould  be  satisfied.    These  decla-  the  defendant,  being  called  on  for  pajrment 

lerefore,  cannot  be  construed  into  of  the  plaintiff's  demand,  said,  *'  it  was 

of  the  original  cause  of  action,  not  in  his  power  to  pay,  but  as  soon  as  it 

it  be  done  on  which  the  revival  was  he  would."     Held,  that  the  plaintiff 

to  depend.    It  may  be  considered  must  also  prove  the  defendant's  ability  to 

>romise,  for  which  the  old  debt  pay.     In  Ayton  v.  Bolts,  4  Bing.  105,  in 

ent  consideration,  and  the  plain-  an  action  on  an  attorney's  bill  to  which 

;  to  prove  a  performance,  or  a  the  defendant  pleaded  the  statute  of  limi- 

to  perform,   the    condition  on  tations,  the  plaintiff  proved  that  the  de- 

}  promise  was  made."    Bell  v.  fendant, having  been  applied  to  for  payment 

1  Pet.  (U.  S. )  251,  where  the  within  six  years  before  the  commencement 

'^etzell  V.  Bussard  is  cited,  and  of  the  suit,  said,  *'he  should  be  happy  to 

ine  there  settled,   declared  by  pay  the  debt  if  he  could,"  and  added,  that 

in  delivering  the  opinion  of  the  if  the  plaintiff  could  recover  for  him  a 

be  "the  only  exposition  of  the  debt  dae  to  him  from  one  Gumey,  the 

iich  is  consistent  with  its  true  plaintiff  might  therewith  satisfy  his  own 

.  import."     In  Seaward  v.  Lord,  debt.     Held,  that  the  plaintiff  must  show 

,  where  the  maker  of  a  promis-  the  defendant's  ability  to  pay.    But  in  the 

denied  his  signature,  declaring  case  of  Tlionipson  v.  Osbonie,  2  Stark.  98, 

3  be  a  forgery,  but  said  that  if  it  was  held  by  Lord  Ellenborouoh,  at 

e  proved  that  be  signed  the  note  nisi  prius  (in  1817),  that  a  promise  by  a 

pay  it,  and  it  was  proved  at  the  defendant  to  pay  a  debt  by  instalments 

he  did  sign  it,  it  was  held  suffi-  when  he  is  able,  is  sufficient  to  take  the 

Jce  the  case  out  of  the  statute  of  case  out  of  the  statute  of  limitations,  with- 

I.     So  in  Stanton  v,  Stanton,  1  out  proof  of  time  being  given,  or  of  the 

I,  the  defendant  was  sued  upon  ability  of  the  party.     Upon  the  general 
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raises  fW)in  the  acknowledgment ;  and  if  that  is  conditional,  it  follows, 
as  a  matter  of  course,  that  the  debt  can  only  be  revived  subject  to 
such  conditions.  The  debtor,  after  the  statute  has  run,  is  master  of 
the  situation.  If  the  creditor  expects  to  recover  any  portion  of  the 
debt,  he  must  take  it  upon  such  terms  as  the  debtor  sees  fit  to  dictate. 
Parke,  B.,  in  an  English  case,^  gave  expression  to  the  rule  as  follows: 
**  An  unconditional  acknowledgment,"  said  he,  ^  is  good  to  prove  a  prom*^ 
ise,  because  you  would  infer  from  it  that  the  party  meant  to  pay  on  re- 
quest. But  if  he  annexes  any  qualiOcation  or  condition,  that  is  not  a  suffi- 
cient acknowledgment,  without  proof  of  the  performance  of  it"'  Tbos, 


qnestioii,  and  to  the  effect  that  the  con- 
dition must  be  performed  in  order  to  give 
vitality  to  the  acknowledgment  or  promise, 
aee  Pearson  v.  Hai-per,  11  La.  An.  184 ; 
Bates  V,  Bates,  S3  Ala.  102;  Shaw  v, 
Newell,  1  R.  I.  488 ;  Farmers'  Bank  v, 
Clarke,  4  Leigh  (Va.),  608;  Mullett  v. 
Shrumph,  27  HI.  107 ;  Mitchell  v.  Cky, 
8  Tex.  448.  In  Sweet  v.  Franklin,  7  R.  L 
855,  in  a  suit  by  an  administrator  against 
a  son  of  the  deceased  on  a  note  that  had 
been  given  by  him  to  his  father,  but  upon 
which  the  statute  had  run,  evidence  was 
admitted  showing  that  he  had  promised  to 
pay  the  note  if  a  settlement  of  his  father's 
estate  should  be  made  upon  his  mother 
without  administration,  in  order  to  save 
expenses.  The  condition  was  not  per- 
formed, and  the  court  held  that  the  ac- 
knowledgment was  inoperative.  In  Luna 
V.  Edmiston,  5  Sneed  (Tenn.),  151,  the 
defendant  told  the  plaintiff,  to  whom  he 
owed  a  debt  barred  by  the  statute,  "If  you 
will  buy  C.'s  land,  I  will  pay  him  what  I 
owe  you,  which  will  be  enough  to  pay  the 
first  instalment."  It  was  held  not  suffi- 
cient, unless  the  condition  was  complied 
with  and  the  land  purchased. 

1  Hart  V.  Prendei^^ast,  14  M.  &'w. 
741. 

^  In  Buckmaster  v.  Russell,  10  C.  B. 
K.  8.  749,  the  defendant  had  written  as 
follows:  "I  have  received  a  letter  from 
Messrs.  P.  &  L.,  solicitors,  requesting  me 
to  pay  yon  an  account  of  £40  9^.  6d.  I 
have  no  wish  to  have  anything  to  do  with 
the  lawyers;  much  less  do  I  wish  to  deny 
a  just  debt.  I  cannot,  however,  get  rid  of 
the  notion  that  my  account  with  you  was 
settled  in  1851;  but  as  you  declare  it  was 
not  settled,  I  am  willing  to  pay  you  £10 
per  annum  untU  it  is  liquidated.     Should 


the  proposal  meet  with  your  approbttidt 
we  can  make  arrangements  accordinglj." 
This  was  held  insufficient,  Willes,  J., 
observing  that  it  did  not  amount  to  a  |mmh 
ise  until  the  terms  the  defendant  proponi 
were  assented  ta  See  also  Cowley  «.  fvf' 
nell,  12  C.  B.  291  ;  Feani  v.  Lewis,  9 
Bing.  849.  However,  in  CoUis  v.  Stack, 
1  H.  &  N.  605,  an  acknowledgmeDt  ii 
the  terms  following  was  held  good  without 
any  proof  of  assent :  "  I  shall  repeat  nj 
assurance  to  you  of  the  certainty  of  yov 
being  repaid  your  generous  loan.  Letnut* 
ters  remain  as  they  are  for  a  short  tiw 
longer  and  all  will  be  right.  The  work*  I 
have  been  appointed  to,  but  they  are  not 
yet  worked  with  the  full  complement  of 
labor;  this  term  will  decide  the  matter." 
So  where  a  defendant,  called  upon  \ff  i 
creditor,  who  held  two  promissory  ooM 
against  him  more  than  six  years  overdt^ 
for  a  statement  of  his  affairs,  made  out  M 
account  in  which  the  notes  were  imertei 
as  a  debt  to  which  he  was  liable,  it  «il 
held  to  be  a  sufficient  acknowledgment  \i! 
the  debtor.  Holmes  v,  Mackerell,  8  C  & 
N.  8.  789. 

If  the  acknowledgment  of  the  deU  ii 
coupled  with  terms  or  conditions  of  any 
sort,  no  recovery  can  be  had  without  |irorf 
of  their  fulfilment.   Cocks  v.   Wedi:ii  7 
HUl   (N.  Y.),  46;   The  Farmere'  Bank 
V.   Clark,   4  Leigh  (Ya.),  608 ;  Shaw  « 
Newell,  1  R.  I.  488;  becaose  as  the  debUf 
may  admit  the  debt,  and  yet  refuse  to-pi^ 
it,  without  giving  any  reason  for  his  nitmk 
Careth  v.  Paige,  22  Vt.  179,  he  mnst  me* 
essarily  be  entitled  to  assume  an  inttf* 
mediate  position,  and  accord  a  portioirf 
that  which  he  might  withhold  altogetlis* 
Thus,  an  offer  to  pay  a  fixed  sam  in  ttd^ 
faction  of  a  lai^ger  one,  or  of  an  unliqm* 
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in  a  recent  case,^  an  action  was  brought  upon  a  note  upon  which  the  stat- 
ute bad  ran.  The  plaintiff  claimed  that  the  note  was  taken  out  of  the 
operation  of  the  statute  bj  a  promise  in  writing  to  p&y  the  same,  which 
was  contained  in  a  letter  written  to  plaintiff  by  defendant  in  answer  to 
a  demand  for  payment.     The  alleged  promise  was  as  follows :  — 

"  Dear  Sir,  —  t  received  a  notice  from  you  Saturday  stating  that  a  de- 
mand against  me  had  been  left  in  your  office.  I  presume  it  is  Mr.  Ward's 
claim.  I  would  say  now,  as  I  did  before,  and  also  told  Mr.  Ward,  that  when 
I  was  able  I  should  most  certainly  settle  the  demand.  I  am  not  now,  nor  have 
I  been,  in  a  condition  to  settle  it.  It  will  be  a  great  satisfaction  to  myself 
^hen  I  find  my  business  will  permit  me  to  liquidate  the  demand,  for  being  in 
dibt  with  me  is  not  at  all  agreeable,  and  to  be  free  from  such  embarrassments 
is  equally  pleasant." 

The  Superior  Court  ruled  that  defendant  was  liable  upon  the  note ; 
but  this  ruling  was  reversed  upon  exceptions,  the  court  holding  that,  in 
order  to  make  the  acknowledgmeut  operative  as  a  promise  to  revive  the 
debt,  the  defendant's  ability  to  pay  must  be  shown.  The  same  doc- 
trine has  been  held  in  numerous  cases.  Thus,  where  the  debtor  said, 
**A8  soon  as  I  have  the  money  I  will  remit  ;*'^  or,  ^' As  soon  as  the 


dated  iccoont,  will  not  remove  the  bar  of 
tbe  statute,  even  as  it  regards  the  sum 
actually  offered,  unless  the  offer  be  ac- 
^pted  when  it  is  made,  or  within  a  rea- 
^otahlt  time  afterwards;  because  the  ac- 
knowledgment which  it  implies  cannot  be 
*^rited  from  the  condition  ¥rith  which 
^^  u  accompanied.      Bell  v.  Morrison,  1 
M  (U.  S.)  851  ;  Farley  v.  Kustenbader, 

*  I*enn.  St.  418 ;  M'Glensey  v,  Fleming, 

*  D.  4  B.  (N.  C.)  129;  Wolf  v,  Fleming, 
^    'fed.  (N.  C.)  290;  Smith  v,  Eastman, 

*  ^h.  (Mass.)  653;  Mumford  v.  Free- 

5*^^  8  Met.  (Mass. )  432.    In  like  manner, 

^^  *  promise  to  pay  a  debt  barred  by  the 

•^tute,  in  goods,  or  the  notes  or  bills  of 

•  stranger,  has  any  legal  validity  which 

?**y  >ie  doubted,  Earle  v.  Oliver,  1  Exch. 

'  ^ ;   R«eves  V.  Heame,  1  M.  &  W.  323,  it 

^^'•Uot  be  binding  without  proof  that  the 

?'^itor  aBseot«d  to  it  at  the  time,  and 

^^^    the  debtor  suboequently  refused  to 

^•*onii  it.   Bush  V,  Brainerd,  8  Johns. 

V^l  ^-)  290  ;  Taylor  v,  Stedman,  11  id. 
**J  5  H'LclUn  V.  Albee,  17  Me.  184.  But 
^^1**'^%  the  qualification  or  condition  really 
^*^*^ct8  or  limits  the  meaning  of  the  ac- 
^  ^"^"ledgment,  it  will  be  wholly  imma- 
^pV^^^  *nd  may  be  disregarded  by  the 
^^^tor.     Whitney  v.  Bigelow,   4  Pick. 


(Mass.)  110  ;  Watkins  v.  Stevens,  4  Barb. 
168.  And  it  has  even  been  held  that  a 
promise  to  go  to  work  and  pay  when  able 
requires  no  proof  of  ability.  The  First 
Congregational  Society  v.  Miller,  15  N.  H. 
820  ;  Butterfield  v.  Jacol)s,  id.  52;  Cum- 
mings  r.  Gassett,  19  Vt.  308.  But  these 
cases  are  opposed  by  the  general  course  of 
decision,  under  which  no  recovery  can  be 
had  on  a  promise  to  [)ay  a  debt  barred 
by  the  statute,  when  able,  without  proof 
that  the  means  of  the  debtor  are  such 
as  to  enable  him  to  make  the  payment. 
Tompkins  v.  Brown,  1  Den.  (N.  Y.)  247; 
Lafarge  v.  JajTie,  9  Penn.  St.  410  ;  Sher-^ 
man  v.  Jacolw,  1  Barb.  (X.  Y.)  254.  It 
would  appear  that  the  creditor  will  be 
entitled  to  recover  on  proof  of  the  fulfil- 
ment of  the  condition,  however  essentially 
it  may  qualify  the  acknowledgment,  and 
that  a  promise  to  pay  the  debt,  if  proved, 
may  be  binding,  though  coupled  with  a 
denial  that  it  is  due,  if  sufficient  ]iroof  of 
its  existence  can  be  brought  to  satisfy  the 
jury  impanelled  to  try  the  issue.  Dean 
V.  Pitts,  10  Johns.  (N.  Y.)  35;  Paddock 
V.  Colby.  18  Vt  485  ;  Hill  v,  Kendall, 
25  id.  628. 

>  M«tto<!ksr.  Chad  wick,  71  Me.  313. 

*  Sedgewick  v.  Ginling,   55  Ga.  264. 
In  a  late  case  in  Connecticut,  Norton  v. 
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money  can  be  realized  from  the  assets  it  shall  be  paid ; " ^  or,  ^'I  think 
I  see  mj'  way  clear  to  pay  you  the  $200  and  interest  I  owe  you.  I  am 
in  hopes  another  two  years  will  enable  me,  from  my  present  incomef  to 
clear  otf  all  pressing  debts.  Rest  assured  that  not  a  day  of  pecanitiy 
freedom  will  pass  over  my  head  without  your  hearing  from  me;'**  or, 
'*  If  you  will  buj'  C.'s  land  I  will  pay  him  the  amount. I  owe  you  ;"*  or, 
'*  I  will  pay  as  soon  as  I  can  ; "  *  or,  "  If  A.  will  say  I  had  the  timber, 
I  will  pay  for  it;"  or,  '*  Prove  it  by  A.  and  I  will  pay  for  it;*'*  or, 
**  I  should  be  happy  to  pay  it  if  I  could ; "  •  or,  "I  will  pay  you  when 
able,'*'  or  *'when  of  sufficient  abilitj',"*  or ''when  convenient,"*  or 


Shepard,  48  Conn.  9S,  a  debtor  whose  debt 
was  barred  by  the  statute  of  limitations 
said  to  Ills  c'l-editor  with  regard  to  it,  **  1 
will  pay  it  as  soon  as  possible."  It  was 
held  to  be  a  suOicient  acknowledgment  of 
the  debt  to  take  it  out  of  the  statute. 
**The  Connecticut  statutes  of  limitation," 
said  ]X)0MI8,  J.,  *'do  not  create  an  arbi- 
trary bar  to  the  recovery  of  a  debt  inde- 
pendent of  the  will  of  the  debtor.  If  they 
did,  a  new  promise  would  not  avail  the 
creditor  unless  founded  on  some  new  con- 
sideration, and  in  such  case  the  action 
would  have  to  be  brought  on  the  new  prom- 
ise. But  the  courts  have  always  consid- 
ered them  mere  statutes  of  rei>ose,  which 
suspend  the  remedy,  leaving  the  debt  un- 
cancelled and  still  binding  inforo  conscicn- 
tin:.  Hence  it  is  well  settk-d  that  the  debt 
may  1m'  revived  and  tlic  bar  to  its  reeovery 
removed  by  a  new  promise,  either  exj>ress 
or  inii)lied.  Lonl  r.  Shaler,  3  Conn.  iy*J; 
BouikI  v.  Latlirop,  4  id.  336  ;  Austin  v. 
Bostwick,  9  id.  49G;  Belknap  r.  Oleason, 
11  i.l.  100;  Phelps  v.  Williamson,  26  Vt. 
230.  In  f;eneral,  any  lan^iap;e  of  the 
debtor  to  the  creditor  clearly  admitting 
the  (b'bt  an<l  showini;  an  intention  to  jwiy 
it  will  lie  considered  an  inipliecl  j)ioniise  to 
pay,  an<l  will  take  the  case  out  of  the  .stat- 
ute. Wootei-s  V.  Kinp:,  C>A  111.  343;  (Jailer 
V.  Grennell,  2  Aik.  (Vt.)  349;  Pheli)s  v. 
Stewart,  2  Vt.  216.  And  in  this  Stiite 
an  acknowledgment  that  a  debt  was  once 
justly  <lue  and  has  never  b<*en  paid  will 
ordinarily  authorize  the  inference  of  a 
proniis«»  to  pay  it.  San<lford  v.  Clark,  29 
Conn.  460." 

1  Hanson  v.  Towlc,  19  Kan.  273. 

2  Pierce  v.  Seymour,  49  Wis.  94. 


*  Luna  V.  Edmiston,  5  Sneed  (Tean.), 
159. 

«  Tanner  v.  Smart,  6  B.  &  G.  603; 
Tompkins  v.  Brown,  1  Den.  (N.  Y.)  247; 
Bidwell  V.  Rogers.  10  Allen  (Mass.),  438. 

«  Bobbins  v.  OtU,  1  Pick.  (Mass.)  S68. 

•  Ayton  V,  Bolt,  4  Bing.  105. 

»  Love  V.  Hough,  2  PhiL  (Penn.)m 
In  Davies  v.  Smith,  4  Esp.  86,  the  de 
fendant,  on  being  applied  to  for  payment, 
said,  **  I  think  I  am  in  honor  bound  to 
pay  the  money,  and  shall  do  it  when  1  in 
able."    Lord  Kektox,  in  passing  uiioi 
the  sufficiency  of  this  acknowledgment, 
said:  *'  That  is  not  sufficient     The  plain- 
tiff should  show  that  the  defendant  wss  of 
sufficient  ability  to  pay  when  he  was  sued. 
I  remember  a  case  in  which  Suueant 
Nare.s  was  of  counsel,  which  turned  ujon 
this  point.     He  contended  tliat  every  ui.in 
was  regarded  in  law  as  able  to  i^iy  Itis 
debts,  for  solvat  per  corpus^  qui  noii  j-MU 
crumaid;  but  the  distinction  is  t4.>o  line." 
In  this  case  the  plaintiff  then  olkrwl  to 
show  that  since  the  promise  was  nuulc  the 
defendant  had  inheriU'd  4)8,000  fiuiiilii* 
gmndfather;  but  it  a]i}>earing  that  N\hat' 
ever   benefit    tlie   defendant   had   deiivi'*^ 
under  the  will  he  was  then  in  debt  ii»f^' 
nitely  beyond  it,  and  was,  in  fact,  in  con- 
sequence of  his  diliiculties,  foix'ed  to  li^'* 
out  of  the  kingdom,  it  was  held  that  i^* 
acknowledgment  did  not  revive  the  del>^ 
and   Lord   Kenyon  ruled  that  it  wad    ' 
conditional  promise  only,    and   that  t** 
plaintiff  was  bound  to  show  that  the  ci* 
fendant  was  then  of  sufficient  abilitv     * 
pay,  adding,  that  it   had   Wen   so  rul*=^' 
before,  by  I^)UD  C.  J.   Eyre.     Tliis  vm^ 
was   tried  July   1,    1801.      In    Manui^-^ 


8  Jacobs  V,  Scales,  3  Bing.  648. 


8  Edmunds  v.  Dacons,  2  C.  &  M.  459. 
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( as  soon  as  it  is  in  my  power  to  do  so ;  "  ^  or,  *^  I  should  be  happy  to 


R.  inieel«r,   13  N.  H.   4S6,   a  qnevtion     to  which  the  court  pronounced  a  gimilar 
|Bta  Minilar  to  that  decided  in  Davies    opinion.    In  C*ummings  v.  Gassett,  19  Vt. 


9,  Saith  was  raiaed.  In  that  case  the 
defoadJAut  said  that,  "if  he  was  able,  he 
ikottld  be  willing  to  pay  all  his  debts;" 
tad  it  was  shown  that  he  subeequently 
nherited  several  thousand  dollars.     The 


808,  the  promise  of  the  debtor  was  to  pay 
*as  soon  as  1  can,'  and  it  was  held  suffi- 
cient to  remove  the  bar  of  the  statute.  In 
Sluby  V.  Champlin,  4  Johns.  (N.  Y.)  461, 
the  defendant,  on  being  arrested  by  the 


difator^s  language  must  be  treated  as  refer- 
riogtoand  depending  on  his  ability  at  the 
time  when  it  was  used,  and  that  the  burden 
flf  establishing  such  ability  rested  upon  the 
phintiff.  See  also,  upon  this  point,  Wake- 
ntD  f.  Sherman,  9  N.  Y.  88;  and  hold- 


eMDt  lield  that,  if  the  defendant's  Ian-  sheriif,  promised  to  '  settle  with  the  plain- 
gB^  could  be  r^^rded  as  referring  to  a  tiff  if  he  would  give  him  time  for  payment,' 
faton  ability,  it  would  mean  an  ability  to  which  was  held  sufficient  as  an  acknowl* 
pj  all  his  debts,  and  that  without  proof  edgment  Qucere,  Did  it  not  amount  to  an 
tf  neh  alMlity  the  action  could  not  be  bus-  express  promise  to  pay  T  In  De  Forest  v. 
tttned.   The  court  held,  however,  that  the     Hunt,  8  Conn.  180,  the  plaintiff  having 

written  to  the  defendant  calling  his  atten- 
tion to  the  fact  that  he  had  previously  sent 
his  account  requesting  payment,  the  de- 
fendant replied,  '  Yours  of  the  12th  institnt 
came  to  hand  this  day,  requesting  to  know 
what  prospect  I  have  of  paying  the  de- 
it%  a  doctrine  adverse  thereto,  Sumatt  mands  against  me.  I  am  extremely  sorry 
f.  Homer,  30  DL  429  ;  Cummings  v.  to  say  to  you  that  the  prospect,  at  present, 
Gaipett,  19  Vt.  308.  In  a  recent  case  is  not  very  flattering,  as  it  is  utterly  out  of 
in  Connecticut,  the  court  held  that  where  my  power  to  pay  anything;'  which  was 
add)tor,  on  beiilg  presented  with  a  claim,  held  an  unqualified  and  unconditional  ac- 
aj^'*I  will  pay  it  as  soon  as  possible,"  it  knowledgment  that  the  precise  balance 
BtioJBcient  acknowledgment  to  take  the  stated  was  at  that  time  justly  due  the 
dtbtontof  the  statute.  The  court  said:  plaintiff.  In  Brown  v.  Keach,  24  Conn. 
**h  Tint  Congregational  Society  v.  Mil-  73,  the  plaintiff's  agent  wrote  to  the  de- 
fer, 15  N.  H.  520,  the  defendant's  Ian-  fendant,  calling  his  attention  to  the  fact 
goigewas  'that  he  had  not  the  money,  but  that  he  was  indebted  to  the  plaintiff  by 
•wUd  pay  as  soon  as  he  could,'  which  was  note,  and  the  defendant  replied,  *  Yours  of 
Wd  not  to  be  a  conditional  promise,  be-  the  24th  has  been  received,  and  in  reply  I 
«tte  there  was  no  certain  event  to  which  hardly  know  what  to  say;  but  as  you  re- 
the  words  looked  forward,  and  it  was  held  quest  an  answer  soon,  I  will  say  in  return 
Mamfficient  acknowledgment  to  take  the  that  I  can't  tell  you  what  I  can  do  at 
■"  ont  of  the  statute.  In  Butterfield  present,  but  I  have  been  thinking  of  com- 
K  Jioohs,  p.  140  of  the  same  volume,  the  ing  to  "Woonsocket  for  some  time,  but  will 
"feodant  said  *he  would  go  to  work  and  omit  it  until  I  hear  from  you  again.  I 
'^  pay  as  fast  as  he  could,'  in  regard     wish  you  by  return  mail  to  send  me  a 


^Haydon  v,  WillUma,  4  M.  &  P. 
'^'  In  Sedgewick  v.  Gerding,  55  Ga. 
^*  it  appeared  that  on  Dec.  31,  1872,  a 
^  ^nt  commenced  on  an  open  account 
"^tficted  in  September  and  October, 
^'  To  avoid  the  statute  of  limitations, 
*  ••  an  independent  ground  of  recov- 
»  a  letter  from  the  defendant,  written 
^y  2l,  1888,  was  relied  upon,  which  was 

•Allows :  "  Gentlemen,  —  In  reply  to 
^^  Savor  of  the  22d  instant  you  will 
^^  to  withdraw  your  draft  of  $814.37 


upon  me,  as  I  cannot  pay  for  the  present. 
As  soon  as  I  have  the  money  I  shall  remit." 
And  the  court  held  that  it  was  too  indefi- 
nite to  avoid  the  statutory  bar,  or  as  an 
independent  ground  of  action.  In  Betton 
V.  Cutts,  11  N.  H.  170,  the  debtor  ad- 
mitted that  the  claim  was  just,  and  said 
he  would  pay  it  if  he  ever  received  any- 
thing on  a  certain  claim,  and  after  his  de- 
cease his  administrator  received  a  dividend 
upon  that  claim,  it  was  held  that  the  con- 
dition was  fulfilled  and  the  debt  revived. 
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pay  if  1  could ; " '  or,  »  You  shaU  have  your  pay  if  I  live,  and  tlie  «hi 
ing  business  does  not  fail ; " "  or,  "  I  ain  going  to  H.  in  tlic  couree  tit 
week,  and  will  help  you  to  £5  if  I  can,"  • —  are  all  coDtlidonal  acknoii 
edgmenta  wliich  are  inoperative,  unless  it  is  shown  that  the  conditR 
has  Ixien  performed,  the  burden  of  establishing  which  is  uixin  the  plai 
tiff.*  An  offer  to  pay  a  debt  uixiu  which  the  sliitulc  had  run.  in  "0> 
federate  mouey,"  which  was  not  acwpttd  liy  the  plaiutilf,  was  he 
insufficient  to  lake  tho  debt  out  of  the  statute.* 

In  an  English  case  the  defendant  hod  written  to  one  of  the  plaintU 
as  follows:*  "My  Dear  Sir,  —  The  old  account  between  us,  which h 
been  standing  over  so  long,  has  not  osoaiwd  our  meniorj-,  and  as  wX 
aa  we  c^n  get  our  alfaii-s  aiTanged  we  will  see  you  are  paid ;  perbt^i 
in  the  mean  lime,  you  will  let  your  clerk  sen*!  me  an  account  of  how 
stands."  It  was  claimed  by  the  defendant  that  the  letter  did  not  ud 
tlie  case  out  of  the  statuto,  the  time  limited  by  which  would  ollii'nrii 
have  run.  It  was.  however,  held,  on  an  apjieal  by  a  majority  in  tl 
Exohequer  Chamber,  Colekidgk,  C.  J.,  dissenting,  that  the  promuel 

truv  copy  of  all  the  clRima  that  jrou  hold  that  Stat«,  and  certainly  ii  suiUiiMil  1 

tgaiiut  loe  iu  full  daloij  that  in,  I  wuit  it  ^f'  great  impurity  of  the  court*  in  Ik 

wonl  for  word,  anil  indorsements,  4c,,  und  eounlij-,  a  well  oi  hj  rbo  nuironn  ran 

Btnl*  where  your  mother  Mid  iiiater  are  now  of  decision  in  England.     The  pranriMl 

living,  and  1  will  see  tlieni  or  wiito  K»u.'  the  Hucond  ciue  is  eondilbiial,  tud  UmM 

This  was  held  sufGi-ient  to  remove  the  bar.  dilion  is  by  no  means  trivial,  bnt  on*  i 

In  BlakeTnan  o.  Fonda,  41  Conn.  681,  Ibe  imporUuce  to  the  debtor,  and,  as  h*  H 

debtor  said  to  his  creditor,  'If  yon  will  a ri){ht  to dii'tate  tenua  ta  hiscndltot,!! 

cull  in  ttro  weeks  1   will  \»y  yon  some-  creditor  must  take  his  pnimi»«ot||tdl 

tiling  on   the  debt ;    I   tanuot  tell  how  wch  terms  us  lie  acts  HI  to  iminse. 
miicb;'  and  Ihe  worda  were  held  an  un- 
r|iinllFird    recognition    of    the    di^fendsnt'ti 

liaUlity   to    pay    the   whole    debt."    In  432. 
Pierce  v.  Seymour.  52  Wis.  272,  the  Ian-  •  Gould  p.  Shirley,  2  H.  ft  P.  SSL 

gilage  was,  "  I  think  I  see  my  osy  clear  to  *  Manning  v.  Wheeler,  13  If .  H.  M 

pay  you  the  1200  nnd  interest  I  owe  you.  Davies  d.  Smith,  ante:  Carroll  v.  FonTlk 

I  am  in  hopes  another  two  years  will  en-  86  111.  127.     In  Walker  «.  Crmkibuh 

able  nie  frran  my  present  income  to  clear  23  La.  An.  252,  a  proposal  by  an  (umM 

otr  all  preaaing  di'bts.     Reat  assured  that  to  pay  a  note  agaiuit  the  eatate,  "if  ft 

not  a  day  of  pecuniary  freedom  will  pass  holder  will    throw  off  the  intelTM,'  »• 

over  my  hrad  without  you  hearing  from  held  siiflicient  to  suspend  the  at>tnh<l 

me."     Held,  not  sufficient.     Iu   Mattocks  though  the  offer  waa  not  accepted,    hi 

c.  Chadwick,  71  Me.  31S,   a  promise  to  in  McDoual  v.  Underbill,  10  Buah  (£;-] 

settle  "  when  I  am  able,"  held  not  sufB-  581,  a  similar  acknowledgment  or  A 

cient.     The  Connecticut  courts  probably  was  held  sufficient  only  as  to  the  jsixc 

give  more  effect  to  the  statute  than  those  pal,  and  did  not  extend  to  the  intcmtda 

of  any  other  State,  and,  generally,  the  doc-  thereon. 

trineaofthatcourtBTeentitledtogreatoon-  *  Simonton  v.  Clark,   «S  N.  C  (K 

sideration:  but n[>on tbia r|uestian ne must  6  Am.   Rep.   752]  McCranie  ■.  Hin' 

believe  that  the  doctrine  stated  in  the  te>t  22  I^  An.  477. 

is  not  only  better  anatained  by  authority,  *  Chasemore  >.  Turner,  L.  R  10  <)■ ' 

but  also  by  sound  reason,  than  that  an-  500.     See  also  Smith  v.  Thorns,  18  Q- ' 

QDuuced  in  the  6tft  two  cases  cit»d  from  143. 
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the  letter  was  sofQcient.^  In  another  case,  where  there  was  in  effect  a 
promise  to  pay  on  alternative  conditions,  forbearance  to  sue  was  said 
tD  be  BuflBcient  evidence  of  the  acceptance  of  one  condition  bj  the 
plaintiff.'  And  a  promise  to  pay  in  a  particular  manner  will  not  revive 
the  debt  generally.' 

When  there  was  an  agreement  sfgned  by  certain  persons  to  refer 
lOCOQDts  between  them  to  arbitration,  and  the  arbitrators  were  em- 
powered to  ascertain  by  their  award  what  was  due  and  payable,  and  to 
Older  the  same  to  be  paid  at  such  time  and  in  such  proportion  as  the 
arbitrators  should  think  fit,  it  was  held,  on  the  arbitration  proving  abor- 
tive, that  the  agreement  onl}'  amounted  to  a  conditional  promise  to  pay 
the  amount  found  due  by  arbitration,  and  that  as  the  condition  was  un- 
ihlftlled  there  was  no  effectual  acknowledgment.'* 

As  an  acknowledgment  of  a  debt  simply  avoids  the  statute  by  the 
hnplication  it  affords  of  a  new  promise,  an  acknowledgment,  though 
otherwise  sufficient,  if  made  obviously  on  some  other  account,  may  be 
held  insufficient.'  Thus,  in  one  case  it  was  so  held  whei*e  the  acknowl- 
edgment consisted  in  the  fact  that  a  surety  had  written  to  authorize  the 
creditor  to  receive  a  dividend  upon  his  debt  from  the  principal  debtor.* 

Sec.  78.  Hope  to  pay.  — Where  an  acknowledgment  has  been  given, 
followed  b}'  an  expression  of  '*hope"  that  the  debtor  will  satisfy  his 
debt,  it  has  often  been  doubted  how  far  that  expressiou  has  cut  down 
the  implied  promise.''  On  this  point  Bramwell,  B.,  said:  ^^  It  seems 
to  me  a  mistake  has  been  made  in  several  cases  with  respect  to  the 
expression  of  hope  in  holding  that,  because  along  with  an  uncon- 
ditioDal  acknowledgment  of  a  debt  a  man  expresses  a  hope  to  be  able 
to  do  that  which  he  is  legall}^  obliged  to  do,  such  an  acknowledgment 
is  not  sufficient." » 

In  another  ca-se*  the  defendant  had  written  to  his  creditor  as  follows  : 

"  Your  letter  has  reached  me  at  last,  after  having  been  half  over  Eng- 

«nd.    It  is  quite  true  that  I  have  not  sent  j^ou  any  money  for  years, 

^  I  really  have  none  of  m}'  own.     We  just  manage  to  exist  on  my 

'''fe's,  or  at  least  what  is  left  of  hers.     We  have  hard  work  to  get  on, 

""'  I  will  try  to  pay  you  a  little  at  a  time  if  you  will  let  me.    I  am  sure 

*^t  I  am  anxious  to  get  out  of  your  debt.    I  will  endeavor  to  send  30U 

*  *^ttle  next  week."    This  letter  was  held  b}'  a  majority  of  the  Court  of 


,   *  8idfrell  v.  MasoD,   2  H.  &  N.  806; 
^5**  V.  Stack,  1  id.  606. 

^ilhy  V.  Elgee,  L.  R.  10  C.  P.  497, 


Cawley  v.  Fnrnell,  12  C.  B.  291. 
Hales  V.  StevenBOD,  9  Jur.  n.  s.  300. 
Cripps  V.  Davis.  12  M.  &  W.  159. 
Ck)ckri]I  V.  Sparkes,  1  H.  &  C.  699. 
Hart  V.  Prendergast,  14  M.  &  W.  741 ; 
*^V)iam  V,  Marriott,  2  H.  &  N.  196.    In 


Hancock  v,  Bli&%  7  Wend.  (N.  Y.)  267. 
the  debtor  admitted  the  debt,  but  said 
"it  was  not  in  his  power  to  pay  it  at  the 
time,  but  he  hoped  to  see  the  plaintiff  and 
do  something  about  it;"  and  it  was  hold 
not  a  sufficient  acknowledgment  to  raise 
a  promise  by  implication  to  take  the  debt 
out  of  the  statute. 

»  Sidwell  V.  Mason,  2  H.  &  N.  310. 

»  Lee  r.  Wilmot.  L.  R.  1  Ex.  364. 
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Exchequer,  Mabtin,  B.,   dissenting,^  to  be  a  sufBcient  acknowled^^ 
ment. 

In  a  Wisconsin  case'  the  defendant  wrote  as  follows :  '^  I  think  I  see 
my  way  clear  to  pay  you  the  $200  and  interest  I  owe  you.     I  am  iim 
hopes  another  two  years  will  enable  me  from  my  present  income  to 
clear  off  all  pressing  debts.     Rest  assured  that  not  a  day  of  pecaniuy 
freedom  will  pass  over  my  head  without  you  hearing  from  me ; "  and 
it  was  held  insufficient  to  take  the  debt  out  of  the  statute. 

Under  this  head  maj'  properly  be  embraced  offers  of  compromiae. 
If  a  debtor  in  whose  favor  the  statute  has  run  offers  to  compromise  the 
claim  by  paying  a  smaller  sum  than  is  due,  or  to  pay  it  in  a  cerUin 
kind  of  propert}',  the  offer  does  not  operate  as  an  acknowledgment  of 
the  debt,  so  as  to  remove  the  statutor}'  bar,  even  to  the  extent  of  the 
sum  offered,  unless  the  offer  is  accepted  when  made ;  and  if  accepted, 
only  relieves  the  operation  of  the  statute  to  the  extent  of  the  offer.' 
This  rule  was  well  illustrated  in  a  Connecticut  case.^  In  that  case, 
after  the  statute  had  run  the  debtor  was  reminded  of  the  note  by  the 
plaintiff,  and  of  the  fact  that  it  had  not  been  paid,  and  he  said,  '*!  will 
give  you  a  ton  of  coal  for  it,"  which  offer  was  not  accepted,  and  it  wai 
held  that  it  did  not  relieve  the  debt  fhnn  the  operation  of  the  statute. 
'*  The  offer  of  the  defendant,"  said  Seoiour,  J.,  ''to  give  a  ton  of  coil 

^  He  said:  "  In  my  opinion  this  letter  means  (the  letter  being  written  before  the 

is  not  a  sufficient   acknowleilgment.      I  debt  was  barred),  if  you  will  not  sue  me  I 

consider  the  law  to  be  correctly  laid  down  will  do  my  best  to  pay  you  what  1  can. 

in  2  Wms.  Saunders,  64  h,  note  c,  in  the  The  fair  and  reasonable  constmction  ia,  I 

note  to  Hodsden  v.   Harridge,   that   *  an  think,  that  the  debtor  engages  that  he  will 

acknowledgment  oi)erates  only  as  evidence  do  his  best  to  endeavor  to  pay,  that  he 

of  a  promise  to  pay;  and  accordingly  that  will  pay  as  he  is  able;  an<l  this  exduJes 

iij)on   a   general   acknowledgment,    where  the   implication   of  the   alwolute  promise 

nothing  is  said  to  prevent  it,   a  ginieral  sued   \i\you  ; "   and   we   submit   that  this 

promise  to  juiy  may,  and  ought  to  be,  im-  opinion  is  in  harmony  with  the  Enghsh 

j)lied;  but  that  where  tlie  party  guards  his  cases  previously  cited, 
acknowledgment,  an  implication  will  not  *^  Pierce  v.  Seymour,  49  Wis.  94. 

arise.     Thus,  a  refusiil  to  ]»ay  will  ])revent  ^  Mumford  v.  Freeman,  8  Met.  (Mas^.) 

the  implication  of  a  jnomise  arising  from  432;  Bell  v.  Morrison,  1  IVt.  (U.  S.)351; 

such   an  acknowledgment;   and  a  condi-  Smith  ?-.  Eastman,  3  Cush.  (Mass.)  355: 

tional  promise  to  j>ay  when  able  will  pre-  Pearson  v.  Harper,  11  La.  An.  1S4;  Bat« 

vent    an    absohite    promise    from     being  v.  Bates,  33  Ala.  102;  Luc-is  r.  Tliorington, 

implied.'      I    tliink   the   jnoper   mode   of  5  id.  5(i4  ;  Pearson  v.  Darrington,  Ii3  iii- 

deciding  ipiestions  of  this  nature  is,  not  227;   Parsons  r.   Nortliern,  &v.,  Ii-oii  Co., 

by   discussing   other   documents,    but   by  38  111.  430;  Slack  r.  Norwich,  32  Vt.  ^l'^- 

giving  a  fair  and  candid  construction  to  Neal  v.  Abbott,  2  Cranch   (U.  S.  (".  <-^)» 

the   one  which   is   Ixjforo  us,   and  seeing  193;  Glensey  r.  Fleming,  4  I>.  &B.  (N-^-) 

whether,  so  construed,  it  contjiins  a  prom-  L.  129;    Ash  v.  Hayman,  2  Cnmch  (C  ^' 

ise  to  piiy.     Now,  if  the  letter  stoi)j»ed  at  C.  ('.),  452;  Bank  of  Columbia  r.  Swefney, 

the  wonls  'to  get  on,'  it  is  imj)ossible  to  3  id.  293;  Creuse  i\  I)efig:ineure,  10  J^^^- 

say  that  there  would  be  any  pnmiise  or  (N.  Y.)  122;   Pool  r.  Bolfe,  23  Ala.  701) 

acknowledgment;    and   when    the   debtor  Morehead  r.  Gallinger,  9  Iowa,  519;  Hicts 

further  says,  'but  I  will  tr\'  to  pay  you  a  v.  Thomas,  Dudley  (Ga.),  218. 
little  at  a  time  if  you  will  let  me,'  this         *  Currier  i\  Lock  wood,  40  Conn.  349. 
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fxst  the  Dote  was  not  accepted.     It  was  a  mere  offer  of  compromise,  and 

dearly  no  acknowledgment  to  take  the  case  out  of  the  statute."    In  a 

Hiasoari  case^  the  defendant  wrote  the  plaintiff  that  he  had  a  certain 

•am  of  money,  *'  and  I  propose  giving  it  all  up  to  m}^  creditors,  —  that 

fc,  the  creditors  of  Lea  &  Rubey,  —  to  be  equally  distributed  between 

them,  provided  they  will  entirely  release  me  from  further  obligation." 

The  plaintiff  did  not  accept  the  offer,  and  it  was  held  that  it  did  not 

take  the  debt  out  of  the  statute.     ^'  Instead  of  an  admission,"  said 

Wagner,  J.,  'Mt  was  an  offer  of  compromise,  and  a  promise  to  pay 

|MUt  for  the  whole,  and  as  the  offer  was  not  accepted  the  liability  did 

not  accrue."    In  a  North  Carolina  case*  the  defendant  offered  to  pay 

the  note  in  suit  in  Confederate  notes  or  in  bank-bills,  but  the  plaintiff 

lefused  either,  and  demanded  gold.     The  court  held  that  this  was  not 

a  sufficient  acknowledgment  to  take  the  debt  out  of  the  statute.     ^^  The 

act  of  the  defendant's  testator,"  said  Dick,  J.,  ''was  a  mere  offer  to 

pay  in  the  currency  then  in  circulation,  and  no  intention  was  in  any 

way  shown  of  assuming  or  renewing  the  obligation.     We  think  the 

proper  inference  to  be  drawn  fVom  the  evidence  is,  that  the  defendant's 

testator  was  willing  to  pay  the  debt  in  the  currency  of  the  country, 

which  was  then  abundant ;  and  as  that  was  refused,  his  purpose  was  to 

rely  upon  the  statute  of  limitations." 

In  a  Massachusetts  case '  the  maker  of  a  note  agreed  with  the  holder 
to  pay  him  a  certain  proportion  of  the  amount  due  in  full  discharge  of 
the  note,  and  afterwards  made  and  signed  a  note  for  the  amount  so 
promised,  and  offered  it  to  the  holder  in  payment  of  the  first  note. 
The  holder  refused  to  receive  it,  and  it  was  held  that  that  was  not  such 
ao  acknowledgment  as  took  the  first  note  out  of  the  statute.  In  a 
New  Hampshire  case,^  a  few  daj's  before  the  statute  had  run  upon  a 
claim,  the  plaintiff  sent  to  the  defendant  a  proposition  that  if  he  would 
make  her  a  wagon  worth  $75  she  would  give  up  the  note.  The  defend- 
ant said  that  he  could  not  make  her  such  a  wagon  then,  but  would  do 
so  next  year.  The  plaintiff  made  no  reply  to  the  defendant's  proposi- 
tion to  make  the  wagon  the  next  year,  and  the  court  held  that  the 
promise  was  not  binding,  and  did  not  suspend  the  operation  of  the 
statute  upon  the  note. 

It  is  unnecessary  to  multiply  illustrations  upon  this  point,  as  any  dif- 
ferent doctrine  from  that  stated  in  the  text  would  be  subversive  of  the 
principles  upon  which  the  doctrine  relative  to  acknowledgments  rests. 

A  distinction  is  observed  between  the  construction  put  upon  a  letter 
written  or  an  acknowledgment  made  a  short  time  after  the  debt  has 

^  ChAmbera  v.  Ruby,  47  Mo.  99,  4  Am.  already  barred  by  the  statute  which  sub- 
Rep.  818.  stitutes  a  diflferent  mode  of  payment,  or 

*  Simonton  v,  Clark,  65  N.  C.  525.  that  is  not  founded  on  a  new  consideration, 

*  Smith  V.  Eastman,  8  Cosh.  (Mass.)  is  not  sufficient  to  remove  the  statute  bar. 
855.  In  Price  v.  Price,  84  Iowa,  401,  it  «  Batchelder  v.  Batcbelder,  48  N.  H. 
was  held  that  a  promise  to  pay  a  debt  28. 
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been  contraoted,  and  one  written  after  the  debt  is  barred.  In* 
case,  effect  is  properly-  given  to  anjthiug  which  eavore  of  a  «M 
but  wtieit!  a  person,  being  then  a  debtor  nho  has  no  right  to  tiin 
a  letter  asking  for  time,  the  reasonable  coustmction  ie,  that  it  igj 
dition,  and  that  the  writer  has  no  intention  of  imposing  a  cfi( 
Thus,  in  the  case  last  cit«d,  before  the  »talut«  had  run  u|K>n  thi 
the  deft'ndaiit  wrote  the  plaintiffs  as  follows :  "  In  reply  to  voi 
ment  of  account  received,  I  am  ashamed  the  account  has  stood  e 
1  must  beg  to  trespass  on  jour  kindness  a  short  time  longer,  till 
in  trade  takes  place,  as  for  some  time  things  have  been  verj-  flat 
was  held  such  an  unconditional  acitnowledginent  of  tlie  deb 
sustain  an  implied  promise  to  pay  the  debt,  and  rebut  the  bI 
bai'.* 

Sec.  79.  By  and  to  vrhom  miut  be  made.  —  It  was  forni 
in  England,'  as  well  as  in  the  courts  of  this  countrv,*  that  an  ■ 
edgueut  of  a  debt  to  a  stranger  was  as  effectual  to  remove  thfi 
bar  as  one  made  to  the  creditor  himself.  But  under  the  mode 
that  an  acknowledgment  must  be  such  as  fairly  raises  an  implict 
ise  to  pay  the  debt,  it  follows  as  a  matter  of  course  tiiat  the  ackn 

n 

>  P0LI.OCK,    C.    B.,   in    Coniroi-th   v.  urged  thit,  unless  the  plaintiff 

Smitbard,  B  H.  ft  M.  11.  the  bill  as  directed  in  the  lette^'j 

<  Uodwiii  V.  Ciilli:y,  1  H.  &  M.  373;  cout.l  not  bo  rirgarded  u  an  ad 

Sidwollv.  UuoD,  3i>l.  SOS;  Eickev.  Nokcs,  ment  of  the  debt  auted  in  it,  1 

1  Moo.  It  Rj,  359.     Id  Evana  11.  Jonea,  9  mere  ofirr  to  pay  the  bill  by  givj 

Excb.  282,  it   appeared   that    in    lSt5  J.  Tor  the  biuoiiuI,  and  went  for  nol 

Ipnt  tlip  pinintiir  £200,  on  the  security  of  Ipsa  accepted,  iinilfr  the  rule  in 

tlie  joint  and  sereral  promissory  note  of  James,  11  H.  &  W.  542  ;  bat  the 

himself  and  two  auretiea.   Between  Norem-  pudiated  ihia  claim.   "Weareboi 

ber,  1845,  and  February,  1847,  J.  bought  Pollock,  C.  B.,  "to  put  a  reasot 

of  tliBplaintitTgoodstotheaniounfof  £17.  atructioa  on  this  letter.   Then,  d: 

In  July,  1847,  the  plaintiff  remitted  J.  £10  person  who  wrote  it  mean  to  n 

for  intereat  due  on  the  note,  and  at  the  stance,  '  1  have  received  the  goot 

same  time  sent  his  bill  for  the  goods.     J.  you  a  debt  in  respect  to  them  wh 

wrote  in  anawer :  "  I  beg  to  acknowledge  pay  yon  ;  and  I  propose,  aa  a  o 

the  receipt  of  £10    cash,   and   the   bill  mode  of  payment,  to  set  off  thi 

amounting  to  £17,  both  of  which  sums  I  against  the  debt  which  yon  owe  1 

hare  placed  to  your  credit.      I  have  en-  It  was  never  meant  by  the  tetter  1 

closed  your  bill ;  i«ceipt  it,  and  return  it  should  be  a  peculiar  mode   of 

t«  me  by  post."    It  did  not  appear  whether  which  should  do  away  with  the 

the  plaintiff  bad  sent  back  the  bill  re-  the  unqualilied  acknowledgment, 
eeipted.      In  February,  1S53,  and  after  the  '  Peters  0.  Brown,  4  Esp,  46; 

death  of  J.,  the  promissory  note  was  paid  v.  Ward,  3  Camp.  32 ;  Clark  v.  I 

by  one  of  the  aureties.  without  Uking  2  B.  fe  C.  149;  Hountstephen  d.  1 

credit  for  the  £17.      In   May,  1853,  the  B.  U.  AM.  141;  Yea  v.  Fouraker, 

plaintiff  sued  the  administratrix  of  J.  for  1099, 

the  £17,  when  she  pleaded  the  statute  of         *  Nevckirk  d.  Campbell,  5  Ha 

limitations.     It  was  held  that  the  above  380;  St.  John  v.  Garrow,  (  Poi 

letter  was  a  sufficient  promise,  within  tho  223;  Oliver  v.  Gray,  I  H,  &  0.  (I 

9  Geo.  IV,  c,  1 4,  to  take  the  case  out  of  the  Whitney  B,  Bigelow,  4  Pick.  (Hi 

sUtnte  of  limitations.     In  this  case  it  was  Minkler  i'.  Minkler,  16  Vt  194. 
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nent  or  promise  must  not  only  be  made  by  a  person  legally'  competent 
to  contract,'  bat  mast  also  be  made  to  the  creditor  himself,  or  some 
person  duly  aathorized  to  act  for  him  in  that  regard,  so  that  a  new  con- 
tnct,  resting  upon  the  old  one  for  its  consideration,  may  be  set  up  in 
leplj  to  the  statute,  if  it  is  pleaded  by  the  defendant ; '  and  if  it  is  made 


I  Huiniim's  Appeal,  9  Penn.  St.  471; 

Ward  V.  Hunter,  6  Taont  210;  Tanner  v, 

Smart*  6  B.  &  C.  608;  Ihitnam  v.  Foster, 

I  id.  846;  Chapman  v.  Dixon,  4  H.  &  J. 

(Ud.)  527;  Atkms  v.  Tregold,  2  B.  &  C. 


118,  where  this  waa  held  a  question  for 
the  jury.  In  England,  prior  to  the  pas- 
sage of  Lord  Tenterden's  act,  and  while 
the  theory  as  to  presumptions  arising  from 
the  statute  prevailed,  it  was  held  to  be 


tt;  Quarles  v.  Littlepage,  2  H.  &  M.  (Va.)  immaterial  whether  the  acknowledgment 

406;  Fisher  v.  Duncan,  1  id.  568.  or  promise  was  made  to  the  creditor  or  a 

*  Bingo  V.  Brooks,  26  Ark.  540;  Tusen  stranger,  and  such  was  the  rule  in  this  conn- 

«.  Camblin,  1  lU.  App.  424;  Niblack  v.  try;  and  as  that  statute,  upon  a  fair  construo- 

Goodman,  67  Ind.  174;  McGreer  v.  For-  tion,  did  not  affect  this  question,  the  change 

•yth,  (M)  111.  96  ;  Faison  v,  Bowdoin,  76  in  the  rule  is  due  entirely  to  a  change  in 

K.  C.  425;  Walker  v.  Albee,  80  IlL  47;  the  theory  of  the  law  in  this  regard.    Illus- 

Kirby  V.  Mills,  78  N.  C.  124;  Trousdale  v,  trative  of  this  rule  is  Mountstephen  v. 


AndenoD,  9  Bush  (Ky.),  276;  Reeves  v. 
Corel],  19  IIL  189;  Cape  Girardeau  Co.  v. 
Hirkiiuon,  58  Ma  90;  Sibert  v.  WUder, 
16  Kan.  176;  Carroll  v.  Forsyth,  69  111. 
127;  Pearson  v.  Darrington,  82  Ala.  227; 


Brooke,  8  B.  k  Aid.  141,  in  wHich,  in  a  deed 
made  between  the  defendants  and  a  third 
person,  admission  was  made  by  the  defend- 
ants of  a  debt  due  to  the  plaintiffs,  who 
were  strangers  to  the  deed,  and  it  was  held 

neming  v.  Stanton,  74  N.  C.  208;  Parker  sufficient ;  Abbott,  C.  J.,  remarking,  that 

v-Shnford,  76  id.  219;  Zacharias  v.  Zacha-  the  legal  effect  of  an  acknowledgment, 

rii%  S8  Penn.  St.  452.     The  acknowledg-  even  though   made   to   a    stranger,   waa 

uent  from  which  a  promise  to  pay  a  debt  itself   sufficient   to    raise   a   promise   to 

cao  be  implied  must  be  made  to  the  cred-  pay.    Again,  in  Halliday  v.  Ward.  8  Camp, 

i^  or  lome  person  acting  for  him,  and  not  82,  where  the  defendant,  a  Quaker,  wrote 

^ftitrioger.    Bloodgood  v.  Bruen,  8  N.Y.  to  his  father,  who  was  a  co-obligor  ¥rith 

'^2.   Parke,  B.,  in  Badger  v.  Aroh,  10  him  on  a  promissory  note,  as  follows:  "With 

£xeh.  388.     Prior  to  the  adoption  of  the  regard  to   Halliday's  money,  thou  must 

nevtlieoTy  in  relation  to  acknowledgments,  settle  it  thyself,"  Lord  £llenborouoh 

l^ititted  by  Tanner  v.  Smart,  ante,  an  ac-  said  that   the   letter   acknowledged    the 

'Dowledgroent  msde  to  a  stranger  was  lield  existence  of  the  debt,  and  that  the  prom- 

^^  M  operative  to  remove  the  bar  of  the  ise  to  pay  (although  the  debt  was  not  ac- 

'^tete  as  though  it  had  been  made  to  tlie  knowledged  to  the  plaintiff)  was  raised  by 

^^tor  himself,  the  only  question  being  law.     So,  in  Clark  ^^ougham^  2  B.  &  C. 

J  ^^tji^r  it  was  made  in  earnest  or  in  jest.  149,  an  admission  to  one  of  the  several 

^?  ^oore  ff.   Bank  of  Columbia,  6  Pet.  parties  was  held  to  inure  for  the  benefit  of 

J^  *  ^)  86,  the  defendant,  being  at  a  tavern  all  for  the  purpose  of  the  statute  of  limita- 

^^  %  puty  of  friends,  said  to  them  that  tions ;  and  though  it  was  suggested  that 

1^     h«d  paid  off  every  debt  except  one  five-  the  admission  was  made  to  one  as  the  agent 

i/'^di^.dollar  note  which  he  owed  to  the  of  the  others,  it  was  expressly  stated  by 

j^T^^  and  could  pay  off  at  any  time;  and  Baylet,  J.,  that  agency  was  not  necessary 

1^^*^  held  that  this  was  not  sufficient  to  to  be  proved.     So  far  it  might  seem  thati 

IT/^^^  the  statute  bar,  because  the  place  as  well  under  the  new  theory  of  acknowl* 

a/^  ^^  occasion  and  manner  in  which  the  edgment  as  under  the  old,  an  admission  to 

^r*^*^**tion  was  made  were  such  as  to  repel  a  third  person  was  deemed  sufficient,  as  it 

^|r^  ^ferenoe  that  it  was  intended  as  a  seri-  might  be  gathered  from  these  remarks  that 

r^^  ^dmiaaion  that  the  debt  still  existed  a  promise  to  pay  a  creditor  may  be  implied 


r^^^^«t  him  so  as  to  impose  a  duty  upon  him     from  an  admission  not  made  to  him  per- 
I^y  it.  See  Wainman  v.  Eynman,  1  Exch.     sonally.    There  are,  however,  a  large  num- 
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to  an  agent  of  the  creditor,  in  order  to  make  it  operative  it  must  appeir 
that  the  debtor  at  the  time  knew  that  the  person  to  whom  the  ackiiowl- 
edgment  or  promise  was  made  was  acting  as  the  agent  of  the  craUtor, 
or  it  will  have  no  more  effect  than  it  would  have  if  made  to  a  stranger.* 
But  it  has  been  held  that  a  promise  or  acknowledgment  made  to  the 
creditor  or  his  authorized  agent  will  inure  to  the  benefit  of  his  assignee.' 
So,  too,  the  acknowledgment  must  be  made  bj  a  person  who  is  legallj 
competent  to  contract ;  because,  as  the  acknowledgment,  to  be  open- 
tive,  must  be  such  as  to  raise  a  new  contract  to  pay,  resting  upon  the 
old  debt  for  its  consideration,  it  follows  as  a  matter  of  course,  that  it 
the  time  when  the  acknowledgment  or  promise  was  made  the  party  mmt 
have  been  competent  to  contract,  so  that  he  could  be  legally  boand; 
and  if  he  was  resting  under  any  legal  disability  at  the  time,  it  will  be 
inoperative ;  *  and,  except  where  the  statute  otherwise  so  provides,  where 
an  acknowledgment  in  writing  is  required,  it  is  held  that  the  ac^ncnd- 
edgment  must  be  made  b}'  the  debtor  personallj'.*  Where,  however,  the 
statute  does  not  require  that  the  acknowledgment  should  be  made  in 
writing  and  signed  by  the  party  to  be  charged,  and  it  is  not  made  hj 
the  debtor  in  person,  it  must  be  made  by  some  person  by  him  thereto 
legally  authorized.^  But,  under  the  statute  of  James,  it  was  held  that 
the  acknowledgment  might  be  made  either  by  the  defendant  in  peisoa 
or  by  his  agent,  and  power  to  acknowledge  might  be  implied.  Thus,  in 
one  case,®  where  an  agent  was  employed  to  pay  money  for  work  done, 
and  the  workmen,  with  his  consent,  were  referred  to  him  for  pa3'ment,  it 
was  held  that  an  acknowledgment  or  promise  made  by  him  was  sofll- 
cicnt  to  roinove  the  statute  bar ;  and  in  another  case,'  Lord  Ellev- 
BOKOUGii  lays  down  the  general  rule,  that  if  a  man  refers  another  opon^ 
any  piiiticular  business  to  a  third  person,  he  is  bound  by  what  tliis  thinK. 
says  or  does  concerning  it,  as  much  as  if  that  had  been  said  or  done  hy^ 
himself.  Under  this  rule  an  admission  b}'  a  wife,  who  was  accustom 
I  to  conduct  the  business  of  her  husband,  was  held  suflicient  to  take  the 


re 


ft 


Ikt  of  riioro  roront  judicial  decisions  on  the* 
other  >id(',  and  holding  the  only  consistent 
\  doctrine  tliat  such  an  acknowledgment  is 
not  sutlioient.  Thus,  in  Qodwin  v.  Culley, 
4  II.  &  M.  375,  Mautin,  B.,  distThctly 
laid  down  that  an  admission  to  a  third 
person  is  not  suflicient  for  the  purpose,  an<l 
Bramwf.ll,  B.,  exi»ressed  a  similar  opin- 
ion. And  again,  in  Grenfell  r.  Ginll^stone, 
2  Y.  &  C.  6()2,  Aldekson,  B7,  exirressly 
raises  and  de(;ides  the  point.  **  If,"  .*^y8 
he,  **a  man  were  to  write  a  letter  to  a 
third  person  acknowledging  the  debt,  it 
would  not  take  it  out  of  the  statute;"  and 
the  doctrine  there  announced  has  ever  since 
prevailed  in  that  country',  and  is  the  rule 
prevailing  in  this.    Kyle  v.  Wills,  13  Penn. 


St.  286;  Oillingham  v.  Oillingham,  13  id 

302  ;  Bloo<lgood  v.   Bnien.  8  N.  Y.  %^  ^ 
and  cases  previously  cited  in  this  jvction. 

1  McKinney  v.  Snyder,  78   Peun.  S> 
497. 

a  Pinkerton  v.  Bailey,  8  Wend.  (N.T —  ) 
600.  But  see  Cripps  v.  Davies,  12  M.  -^^ 
W.  159. 

8  Kline  v.  Guthart,  2  Penn.  490;  Rid 
mod,  Petitioner,  2  Pick.  (Mass.)  567. 

4  Hyde  v.  Johnson,  3  Scott,  289;  ?^' 
r.  C'legg,  16  M.  &  W.  821 ;  Gibson  r. 
hatt,  cited  in  Whippy  v.  Hillary,  5  C* 
P.  209. 

•  Ringo  V.  Brooks,  ante. 

•  Burt  V.  Palmer,  5  Esp.  145. 
7  Williams  v.  Innes,  1  Camp.  364. 
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oat  of  the  statote  in  an  action  against  the  husband.^  And  where 
loda  were  supplied  to  a  wife  usually  living  apart  from  her  husband,  for 
r  own  use,  she  was  considered  to  be  her  husband's  agent  for  the  pur- 
loe  of  making  an  acknowledgment.*  But  a  married  woman  cannot 
Ifeetoallj  acknowledge  a  debt  contracted  dum  sola^  Under  the  rule  as 
ited,  that  an  acknowledgment  or  promise,  in  order  to  take  a  debt  out 
the  statute,  must  be  made  to  the  creditor  or  his  agent,  it  follows  as  a 
atter  of  coorse  that  a  recognition  or  admission  of  a  debt,  in  a  paper 

document  not  intended  for  the  creditor,^  or  which,  if  he  is  a  party 
ereto,  was  nerer  deiirered  to  him,*  cannot  have  the  effect  to  raise  a 
fw  promise  to  pay  the  debt.  Thus,  the  entry  of  a  check  on  the  books 
'  the  drawer  as  nnpaid ;  *  the  insertion  of  a  debt  in  the  schedule  of  debts 
ed  and  sworn  to  in  insolvency  proceedings ;  ^  a  private  memorandum 
the  debt  in  a  book  of  the  defendants ; '  a  written  acknowledgment  of 
e  debt,  found  among  the  debtor's  papers  after  his  decease ;  *  or  a  mort- 
age duly  executed,  to  secure  the  payment  of  the  debt,  but  never  deliv- 
ed,'* — have  all  been  held  insufficient  to  renew  the  debt  So,  too,  it  is 
sld  that  a  debt  is  not  revived  by  a  clause  in  the  debtor's  will,  directing 
mX  all  bis  Just  debts  shaU  be  paid,^^  nor  will  such  direction  stop  the 
mnliig  of  the  statute.^ 

In  all  the  cases  where  a  contrary  rule  is  adopted,  it  will  be  found 
lat  the  question  arose,  and  was  decided  under  the  old  theory  that  the 
IstQte  raises  a  presumption  that  the  debt  has  been  paid,  and  that  the 
bsbtor  has  lost  the  evidence  thereof,  and  an  acknowledgment  rebuts 
lui  presumption,  or  that  the  case  is  distinguishable  from  these,  and 
lie  icknowledgment  or  promise  was  made  under  such  circumstances 
iiut  the  creditor  not  only  had  a  right  to  rely  upon,  but  could  legally 
Bolbrce  it ;  and  this  condition  exists  when  it  is  predicated  upon  a  new 
consideration,  or  the  circumstances  are  such  as  to  show  that  the  debtor 
^tended  that  it  should  be  communicated  to  the  creditor,  or  that  it 
^qU  renew  the  debt ;  ^'  and  this  intention  may  be  implied  fh>m  the 

^  AndeiMm  «.  Stndwson,  Holt  N.  P.  solvency,  has  been  held  sufficient,  Bryan 

^^^  V.  Wilcox,  8  Cow.  (N.  Y.)  169;  as  in  such 

Oregory  «.  Parker,  1  Camp.  394.  a  case  the  creditor  may  be  said  to  be  a 

I^ttaro  V.  Foster,  1  Bam.  k  Cr.  24S.  party  to  the  proceedings, 

llerriam  «.  Leonard,  6  Cnsh.  (Mass.)  ^  Edwards  v.  Colley,  4  H.  &  M.  378, 

^  Pollock,  C.  B. 

^  ^Allen  9.  Walton,  70  Ma  138.  *  Allen  v,  Walton,  70  Mo.  188. 

Hannon  v.  Claiborne,  1  La.  An.  842.  ^"  Merriam  v.  I^eonard,  6  Cush.  (Mass.) 

Hidden  «.  Coczena,    2    R.    I.   401;  I6l. 

«.  Flemington,  10  Penn.  St  129;  ^^  Smith  v.  Porter,  1  Binn.  (Penn.)209; 

«.  Bridge,  2  Miles  (Penn.),  424;  Agnewv.  Fetterman,  4  Penn.  St  66. 

Ins.    Co.    V.    Endicott,    Taney  ^  Rush  v,  Fales,  1  Phila.  (Penn.)  46S. 

Ck  \  180;  Bichardflon  v.  Thomas,  18  »  Jordain  v,  Hubbard,   26  Ala.  n.  •. 

^y  CMaas.),  881.    Bat  an  inventory  and  438 ;  Collett  v,  Fnuder,  8  Jones  Eq.  (N.  C.) 

'^vit  of  ^debt,  made  for  the  purpose  of  86. 
^^^xing  a  diachaige  from  the  debt  in  in- 
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tances.  Thns,  where  a  dying  man  said  to  a  bj-stander  that  tM 
owed  the  plaintiff  a  ofirtatn  aura  for  a  slave,  which  he  desired  to  hav* 
paid,*  tt  was  held  a  saffic-ient  acknowledgment ;  and,  although  this  -waM 
btHA  Uk  a  time  when  the  old  theory'  prevailed,  it  is  equallj'  applicabk 
Dsdar  Ae  new,  because  it  shows  an  intention  on  the  debtor's  part  to 
have  ttie  debt  kept  on  Toot,  la  a  late  cHse  before  the  General  Terra  in 
New  Twk,'  the  defendant,  as  one  of  the  esecalorB  of  the  testator  cm- 
bnoed  iii  an  inventor)'  of  the  assets  of  the  estate,  made  and  verified  bjr 
i&ta  in  the  usual  form,  certain  notes  given  by  him  to  the  testator  in  hii 
llfttime,  and  upon  which  the  statute  liad  run,  and  it  was  held  a  sutfi- 
dent  aelinowledgment  in  writing  to  take  the  notes  out  of  the  statutes.. 
Bruit,  J.,  in  delivering  the  opinion  of  the  court,  artor  adopting  the 
rale  as  to  the  character  of  an  acknowledgment  required  to  take  a  dehf 
out  of  ttje  statute,  as  held  in  the  courts  of  that  State,*  said  ;  '■  It  eeeme 
to  be  Impossible  reasonsblj'  to  draw  any  other  inference  from  the  et«t»- 
nentof  them  (the  notes  in  suit)  as  assets,  when  he  had  it  in  his  power  tti 
characterize  ttiem  as  outlawed  and  valueless.  He  could,  at  least,  bar* 
Msnmed  that  attitude,  but  there  is  no  evidence  tliat  he  did  so.  .  .  . 
The  Btatemcut  of  the  notes  as  assets  is  in  itselT  sufflcient  to  take  ibtm 
oat  of  the  statute."'  In  a  Maine  ease,*  the  defendant,  who  was  trea*- 
nrer  of  Ihe  plaintiff  corporation,  as  such  niade  charges  against  himselC 
Id  the  corporation  books  for  interest  on  a  note  giren  by  him  to  H« 
corporation,  and  it  was  held  sucli  an  acknowledgment  of  the  note  ax 
rentored  the  statutory  bar.'  There  is  also  a  class  where,  although  Ui« 
acknowledgment  or  promise  was  not  made  directly  to  the  creditor »» 
his  ^ent,  yet  being  made  for  the  purpose  of  deriving,  and  hariog 


1  CdIUK  «.  Frader,  anU. 

'  Rota  V.  Haa,  S  Hun  {S.  Y.),  80'(l9t 
ijept.).  Sra  also  Behrens  v.  Boutt^  81 
Lb.  An.  112,  where  a  similar  doctrine  was 
iield  as  to  a  debt  preeeated  agoillBt  the  «■• 
tnte,  Btiit  H-hii^h  the  executor  entered  as  a 
dnim  Hupinsc  the  estate  to  be  paid.  But 
see  Bell's  Estate,  25  Penn.  St.  62,  where, 
un<1er  a  similnr  state  of  facts,  the  insertion 
of  his  own  note  in  the  inventory  of  the 
estatf  was  held  not  suflirient  to  extop  the 
executor  from  setting  up  the  statute  to 
dnfont  the  same;  and  <ce  are  inclined  to 
believe  that  this  is  the  better  rule,  as  such 
an  act  ran  hardly  be  said  to  be  Toluntary, 
hut  is  merely  done  in  the  performance  of 
•  dutv  required  and  imposed  by  law. 

»  Winchell  p.  Hick^  18  N.  Y.  660  ; 
Masher  v.  Hubbnrd,  IS  Johns.  (N.  Y.) 
610 ;  Frost  o.  Benough,  1  Btiig.  288 ; 
Bloodgood  c.  Bruen,  8  N.  Y.  SflS  -,  Tamer 
».  Martin,  4  Robt.  (N.  Y.  8.  C.)  661  ; 
LoomU  «,  Decker,  1  Daly  (N.  Y.),  188 ; 


Com.   Mat  Ins.  Co.  v.  Brett,   14  Bofat. 

(N.  Y.)  489  ;  McNamee  v.  Tenney,  41  idL 
506. 

*  Btyan  v.  Wllcoz,  mlt.  In  StHt 
».  Foster,  18  Abb.  Pr.  {H.  Y.)  M 
Jamks,  J.,  said:  "The  code  doM  f* 
define  what  the  writing  shall  be ;  it  tudf 
requires  the  acknowledgment  or  prooi*  I* 
be  in  writing,  signed  by  the  party  chu^ 
and,  for  aught  Icsnsee,  itcsnusffeetialV 
be  made  in  a  general  asiignnient  br  lb( 
benefit  of  creditors  u  in  any  otbw  iMtn- 

'  Bine  Bill  Academy  v.  EDia,  S!  >'■' 

200. 

'  But  quart,  can  anch  an  acknovWf 
ment  be  regarded  as  sufficient  nndtr  U> 
statute  in  Heine,  which  provide*  tW  ■• 
acknowledgment,  fee.,  shall  be  aullct*t> 
unless  such  acknowledgment  or  pra[iiiH>* 
an  express  one,  and  mads  or  contaiiMl  » 
some  writing,  ^gued  by  the  |>i^  chup* 
•hie  thereby  t 
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deriTed«  an  advantage  therefrom,  it  is,  in  effect,  held  that  he  is  estopped 
ftom  setting  up  the  statute,  upon  the  ground  that  he  cannot  be  allowed 
to  take  the  benefit  of  the  acknowledgment  and  then  repudiate  its 
cUigation.    That  is,  where  a  debtor  under  such  circumstances  derives 
aa  advantage  firom  the  acknowledgment,  he  is  treated  as  having  in- 
tended that  it  should  be  accepted  as  such,  and  confided  in  by  the 
oeditor.^    In  the  case  last  cited,  in  which  this  question  is  carefully 
•ad  ably  considered,  it  was  held  that  where  a  maker  of  a  note,  in  a 
deposition  made  by  him  in  a  case  to  which  the  payee  of  the  note  was 
not  a  partes  swore  that  the  note  was  an  outstanding  obligation  against 
him,  for  the  purpose  of  getting  credit  for  the  note  as  to  be  paid  by  him, 
•ad  upon  which  he  did  obtain  such  credit,  the  acknowledgment  was 
mch  that  the  creditor  could  avail  himself  of  in  answer  to  a  plea  of  the 
itatute,  set  up  to  defeat  an  action  upon  the  note.    The  court  said : 
''  The  next  and  only  remaining  ground  of  error  is,  that  the  plaintiff, 
w^t  being  a  party  to  the  suit  in  which  the  deposition  was  taken,  the 
itatements  therein  cannot  be  construed  as  admissions  or  acknowledg- 
Bents  made  to  him,  and  that  no  promise  of  payment  can  be  implied 
ftom  an  acknowledgment  of  a  debt  so  as  to  take  it  out  of  the  operation 
of  the  act  of  limitations,  unless  such  acknowledgment  be  made  to  the 
ci^tor  to  whom  the  debt  is  owing,  or  to  some  person  representing 
Mm  by  authority."    The  court  referred  to  Joynes  on  Limitations,  120, 
^Hiere  it  is  stated  that  the  acknowledgment  is  sutlicient  if  made  to  a 
^iiiid  person,  and  proceed:    ^^  Since  the  publication  in  1844  of  this 
Excellent  treatise  on  limitations,  there  have  been  numerous  decisions, 
l)oth  in  England  and  the  United  States,  adverse  to  the  views  expressed 
hj  the  distinguished  author ;  and  it  is  said  in  a  recent  work  of  merit, 
Ifaat,  according  to  the  very  decided  weight  of  the  latest  decisions  in  this 
«oantry,  a  promise  to  pa}-  a  debt,   made  to  a  pei-son  not  legall}-  or 
<eqaitabiy  interested  in  the  same,  and  who. does  not  pretend  to  have  had 
any  anthoritj'  from  the  creditor  to  call  upon  the  creditor  in  relation  to 
the  debt,  will  not  avoid  the  bar  of  the  statute."^    The  court,  fully 
admitting  and  sustaining  the  doctrine  that  an   acknowledgment  or 
promise  made  to  a  stranger  is  inoi)ei*ative,  distinguishes  the  case  in 
hand  on  the  ground  that  the  deposition  was  made  to  establish  the 
validit}'  of  the  debt,  and  gain  him  credit  for  it,  and  ^^  he  must  therefore 
be  understood  to  have  intended  that  his  acknowledgment  of  the  debt, 
onder  the  attending  circumstances,  should  be  accepted  as  such,  and 
confided  in  and  acted  upon  by  the  creditor  to  whom  the  debt  was  due. 
He  cannot  be  allowed  to  take  the  benefit  of  the  acknowledgment  and 

t  Dogoidr.  Scholfield,  82  Gratt  (Va.)  40  Ind.  78;   Sibert  v.  Wilder,    16  Kan. 

803.  176,  22  Am.  Rep.  280 ;  Fletcher  i;.  Updike, 

<  Ringo  V.  Brooks,  26  Ark.  540 ;  Gil-  8   Han  (N.  Y. ),    850  ;    Cape    Girardeau 

Kngham  V.  Gillingham,  17  Penn.  St.  802;  County  r.  Harbison,  58  Mo.  90;  Trous- 

Morehead  v.  Wriston,  78  N.  C.  898;  Wach-  dale  v.  Anderson,  9  Bosb,  276. 
ter  V.  Albee,  80  IlL  47;  Eisler  v. Senders, 
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thte  repn&te  ite  obligfttkm.**  WUh  the  eKecpapM  imnM,  tt  biiii 
generally  hdd  that  a  debt  cannot  be  nrived  ttuooi^  Ihe  inatraoMi 
tality  of  casual  conveiBations  with  persona  neither  legally  nor  ihjiIIsH 
intereeM  in  the  debt 

6nc.80.  Offer  to  aiMtrate,  Meoltal  la  X>ead%  Ao. — Under  tt 
old  mle,  that  a  naked  admission  that  a  debt  ezieted  woold  lenKmHi 
statute  bar«  although  the  words  and  acta  of  the  parties  repelled  tka  k 
ferenee  of  a  promise  to  pay,  an  offer  or  agreement  to  lefhr  or  aiUtai 
claims  barred  by  the  statute  was  held  auflh^at;'  biit  mder  the  ifl 
now  existing,  that  an  acknowledgment  most  be  aooh  that  a  proodiet 
pay  can  be  implied,  such  an  agreement  of  itadf  would  be 
Bo,  too,  under  the  <dd  rule,  a  recital  in  a  deed  to  whidi  the 
was  not  a  parlgr^  of  a  debt  barred  by  the'atatote,  was  held  anflViwi  I 
reviye  the  debt;*  but  the  question  as  to  wbettier  each  a  recital 
now  be  deemed  sufficient  is  dependent  upon  the  droumatance 
It  is  made  under  sudi  drcumstanoes  that  ttie  creditor  can  re^  wfok  i 
as  a  promise  to  pay  the  debt  in  question,  and  may  net  it  op  in  nflt 
to  a  plea  of  the  statute.  In  a  Virginia  case,*  referrad  to  daevhanil 
this  work,  this  question  is  careftdly  considered ;  and  tiie  oooitv  altei 
careftil  review  of  the  cases,  and  the  prindplea  upon  wUoh  tiUa  hoMl 
of  the  law  rests,  says :  ^^  The  diversity  in  the  earlier  and  later  caseai 
attributable  for  the  most  part  to  the  diflferent  and  aomewhat  iHtagnnlii 
tiieories  entertained  at  different  periods  oonceming  tlie  draign  asi 
policy  of  the  statute.  Under  the  leadership  of  I/wd  MAmnnJfti  I 
was  for  a  long  time  considered,  and  held,  that  under  tlie  statute  lifs 
of  time  r^es  a  mere  presumption  of  satis&ction,  which,  like  otiM 
presumptions,  might  be  repelled ;  and  hence  that  a  new  promise  O 
the  debtor,  whether  express  or  implied,  was  only  evidence  of  tfi 
pre-existing  debt,  and  gave  no  new  cause  of  action.  Subsequentl; 
this  theory  was  overturned,  and  succeeded  by  a  course  of  dedsiona 
initiated  and  fostered  by  Chief  Justice  Best,  which  regarded  an< 
construed  the  statute  as  one  of  repose,  and  a  new  promise  as  a  nei 
contract,  and  actionable  as  such.  This  view  is  now  generally  adopted.' 
It  would  seem  to  follow  logically  that  the  promise,  to  be  suifideat  to 
take  a  case  out  of  the  statute,  should  be  made  directly  or  immediately 
to  the  creditor,  or  at  least  for  his  benefit,  so  that  he  may  be  able  tc 
maintain  an  action  upon  it.  It  is  said  that  the  declaration  or  admistioc 
to  a  third  person  is  deemed  insufficient,  not  so  much  because  Um 
acknowledgment  is  made  to  a  stranger,  as  because  there  is  no  sufficieia 
evidence  of  an  intention  to  promise."  *    In  this  view  of  the  law,  wlici 

1  Conkling  v.  Thackston,  C.  &  N.  93 ;         «  Doguid  v.  ScholfielcU  32  Gntt  (Va 

Bamey  v.  Smith,  4  H.  &  J.  (Md.)  496.  803,  85  Am.  Rep,  417,  n. 

s  Shaw  V.  Newell,  1  K.  I.  488;  Russell         «  Sibart  v.   Wilder,  IS  Kan.  176^   ' 

V.  Gass,  Mart  &  Y.  (Teun.)  353.  Am.  Rep.  280. 

'  Moiintateplieu   v.    Brooke,    3    B.  &         *  1  Smith's  Leadiog  Gaae8»   Part    ^ 

Aid.  141  ;  Clark  v.  Hougbam,  2  B.  &  C.  maiig.  page  976. 
149;  King  v.  Riddle,  7  Cranch  (U.  S.),  168. 
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*^  tSue  odIj  view  that  is  cooBistent  with  the  present  theory,  which 

Inquires  an  acknowledgment  to  be  of  such  a  character  that  a  new 

promise  to  pay  the  debt  may  be  implied  therefrom,  sufficient  to  enable 

the  creditor  to  set  it  up  as  a  reply  to  the  statute  as  a  new  ground  of 

aetioo,  it  follows  that  in  order  to  make  tlie  recital  of  a  debt  due  to  a 

p^von  not  a  party  thereto,  in  a  deed  or  other  instrument,  sufficient  to 

lemove  the  statute  bar,  it  must  be  made  under  such  circumstances  and 

for  such  a  purpose  as  to  clearly  indicate  that  the  debtor  intended  that 

wdi  recital  should  be  confided  in  and  relied  upon  b}-  the  creditor  as  an 

Mknowledgment  of  the  existence  of  the  debt,  and  his  intention  to  pay 

the  same,^  and  also  in  such  a  manner  and  under  such  circumstances 

that  he  can  relj'  upon  it  as  a  distinct  ground  of  action  to  rebut  a  plea 

of  the  statute.    Thus,  it  has  been  held  in  Iowa  that  if  a  mortgagor,  in 

a  SQbaequent  mortgage,  or  in  a  deed  of  the  same  premises,  should  refer 

to  a  prior  mortgage,  which  is  barred  by  the  statute  as  unpaid,  and  a 

iieo  Qpon  the  premises,  to  which  the  deed  or  second  mortgage  is 

SBbject,  it  is  a  sufficient  acknowledgment  to  take  the  prior  mortgage 

out  of  the  statute  both  as  to  the  mortgagor  and  the  mortgagee ;  ^  and 

the  same  rule  would  appl}*  to  an}-  instrument  in  which  the  debt  is 

recited  under  such  circumstances  and  in  such  language  as  to  evince  am 

isteDtion  on  the  debtor's  part  to  keep  the  debt  on  foot,  and  to  give  the 

ocditor  the  right  to  rel}'  and  act  upon  such  recital.    As  if  A.,  being 

indebted  to  B.,  enters  into  a  written  contract  with  C,  by  the  terms  of 

vhich  C.  agrees  to  pay  A.'s  debt  to  B.,  this  would  be  a  sufficient 

acknowledgment  to  create  a  new  promise.    That  the  recital  of  such  a 

■mortgage  debt,  in  a  subsequent  mortgage  before  the  statute  has  run 

^i^u,  does  not  operate  as  an  acknowledgment  in  writing,  as  is 

>^nired  by  the  statute  to  keep  the  debt  on  foot  for  another  statutory 

P^od,  has  been  held  in  the  English  courts ;  and  this  would  seem  to  be 

^  true  rule. 

Thus,  in  an  English  case,*  under  the  statute  3  &  4  Wm.  IV.,  requiring 

^  lU^Dowledgment  or  promise  to  be  in  writing,  an  action  of  covenant 

^^^  brought  on  an  indenture  of  mortgage  of  certain  houses  executed  in 

'^24  by  the  defendant  in  favor  of  the  defendant's  testator ;  the  plaintiff, 

^   order  to  tiake  the  case  out  of  the  statute,  gave  in  evidence  a  deed 

^^<2ated  by  the  defendant  within  twenty  years,  but  to  which  neither 

^^  pUiotiff  nor  his  testator  was  a  party.    The  deed,  after  reciting  that 

^^^    defendant  had  executed  a  mortgage  upon  the  property  conveyed 

^^r>eby  to  the  plaintiff's  testator,  for  securing  to  him  the  sum  of  £320 

•^'^  interest,  stated  that  he  conve3'ed  that  and  other  property  to  trus- 

T^^i  on  trust  to  sell,  and  out  of  the  proceeds  of  the  sale  to  pay  off  all 

^^   mortgages  atld  other  incumbrances  affecting  the  property,  and  then 

W  ^c  creditors.    The  court  held  that  this  was  not  a  sufficient 

>  See  Dugaid  v.  Scholfield,  ante,  *  Howcutt  v.  Bonser,  3  Ezch.  499t 

*  Palmer  v.  Batler,  86  Iowa,  576. 
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acknowledgment  in  writing  of  tlie  debt  in  question  to  take  it  oat  of  th 
operation  of  the  statute.  The  true  amount  of  the  mortgage  in  sol 
was  £400 ;  but  it  was  satisfactorily  proved  that  the  mortgage  recited  in 
the  deed  was  intended  as  the  one  in  suit,  and  that  the  amoaat  wai 
stated  at  £320  by  mistake.  In  passing  upon  the  effect  of  this  recltil, 
RoLFE,  B.,  said :  ^'  Giving  to  the  recital  its  fbllest  import,  we  can  onlj 
understand  it  as  a  statement  made  by  the  defendant  in  January,  1829, 
that  he  had  in  June,  1824,  conve3'ed  the  houses  in  question  by  wajof 
mortgage  to  the  plaintiff's  testator,  to  secure  £400,  then  due  to  him 
from  the  defendant,  and  that  the  mortgage  still  remained  vested  in  tin 
mortgagee.  The  recital  would  be  quite  true  even  though  the  moiip 
gagee  should  have  been  in  possession  of  the  property,  and  shonld,  08t 
of  the  rents  and  profits,  have  fully  satisfied  himself  his  debt  and  ifr 
terest.  The  trust  to  pay  in  the  fii*st  instance  all  mortgages,  chaiges,  &Ct 
amounts  to  nothing :  it  is  no  more  than  the  trustees  would  have  beei 
obliged  to  do  if  no  such  trusts  had  ever  been  expressed,  and,  fiofl 
the  generality  of  its  language,  it  evidently  is  a  clause  introdaced  b) 
the  convc3'ancer,  without  reference  to  the  existence  of  any  particolu 
mortgage-deed."  In  a  later  case,^  where  a  deed  conve3'ing  the  eqoi^ 
of  redemption  of  certain  lands  contained  a  recital  of  a  previous  mort- 
gage thereon,  and  stated  that  both  the  sum  of  £1,200  and  £800,  whid 
the  mortgage  was  given  to  secure,  remained  unpaid,  '^  all  interest  fin 
the  same  having  been  paid  "  up  to  the  date  of  the  deed,  and  the  aBsigoei 
of  the  equit}'  covenanted  to  pay  the  mortgage,  and  it  was  proved  tbil 
the  assignee  of  the  equity  had  paid  the  interest  thereon  regularly  eTCi 
since,  it  was  held  a  sufficient  acknowledgment  of  the  debt  to  keep  I 
on  foot  for  a  period  of  twenty  3  ears  from  the  date  of  the  deed. 

Sec.  81.  "When  Acknowledgment  must  be  made.  — In  some  of  tb 
cases  a  distinction  is  made  between  the  recognition  of  a  debt  befor 
the  statute  has  run  upon  it,  and  one  upon  which  the  statute  has  alrea^! 
run ;  ^  but  the  rule  generally  adopted,  and  the  only  tenable  one,  is,  tbf 
it  is  immaterial  whether  the  acknowledgment  precedes  or  follows  tt 
bar,*  as  in  all  cases  it  is  only  necessary  to  establish  the  eontinacd  es 
istence  of  the  debt  at  the  time  when  the  action  was  brought.  Fo 
merly  it  was  held  that  the  recognition  of  a  debt,  even  alter  actk 
brought,  was  suflScient  to  remove  the  statute  bar ;  *  but  under  the  theoi 
that  an  action  upon  such  a  claim  can  only  be  brought  where  an  impft 
promise  can  be  raised,  it  follows  as  a  matter  of  course  that  the  admon 

1  Foreythe  v,  Bristowe,  8  Exch.  721.  Bowen  v.  Miller,  8  Clark  (Penn.),  tt 

a  Bowdre  v.  Hampton,  6  Rich.  (8.  C.)  Mc Williams's  Estate,  id.  821 ;   Steil 

208  ;  Deloach  v.  Turner,  7  id.  143  ;  Young  Steel,  12  Penn.  St  64 ;  Yaw  ».  Kan^ 

V.  Monpoey,  2  Bailey  (S.  C),  278.  id.  388 ;  Agnew  v,  Fetterman,  4  id.  i 

«  Ayers  v,  Richanls,  12  111.  146;  Lit-  Forney  v.  Benedict,  5  id.  225. 

tie   v.    Blunt,    16    Pick.    (Mass.)    359;         «  Danforth «.  ColTer,  llJolmi.  (K. 

Austin  V.  Bostwick,  9  Conn.  496  ;  Carlton  146. 

V.   Ludlow   WooUen    MUl,  27  Vt.  496; 
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ed^pnent  or  promise  must  have  been  made  before  the  action   was 
brought.^ 

^Fhe  distinction  between  the  acknowledgment  of  a  debt  before  and 
after  the  statute  has  run  consists  merely  in  its  effect  upon  the  debt 
the  remedy.  An  acknowledgment  or  promise  made  before  the 
ttflktote  has  run  vitalizes  the  old  debt  for  another  statutory  period  dating 
from  the  time  of  the  acknowledgment  or  promise,  while  an  acknowledg- 
inent  made  after  the  statute  has  run  gives  a  new  cause  of  action,  for 
which  the  old  debt  is  a  consideration.'  The  plaintiff  may,  in  the  latter 
case,  but  not  in  the  former,  declare  upon  the  new  promise ;  *  but  the 
practice  in  most  of  the  States  is  to  declare  upon  the  old  debt,  and,  when 
the  statute  is  pleaded,  to  reply  the  new  promise,  and  the  issue  is  then 
upon  the  plea  and  the  replication,  the  replication  to  that  extent  being 
treated  as  a  declaration  upon  the  new  promise ;  and  in  most  of  the 
States  this  is  held  to  be  the  onl}'  proper  remedy,  and  is  certainly  the 
•a^est.^  And  it  makes  no  difference  in  this  respect  that  the  promise  is 
coKtditional.*    If  the  debtor  does  not  perform  the  conditions  agreed  to 

^  In  Bateman  v,  Pmdar,  8  Q.  R  574,  six  years  from  September,  1830,  to  sue  the 

*  l^^rt  payment  made  after  the  action  was  defendant  on  the  promissory  note,  or  for 

**^^Qght  was  held  inoperative  to  remove  the  balance  remaining  due,  on  a  count 

^'^^    statute  bar  ;    and  this  doctrine  is  a  upon  an  account  stated.    It  was  contended 

*^**2>QSBary  sequence  of  the  theory  that  an  by  the  defendant,   among  other  things, 

*^Viiowledgment  or  new  promise  creates  a  upon  the  authority  of  Tanner  v.  Smart, 

*^w  cause  of  action.  6  B.  &  C.  603,  and  Haydon  v.  Williams, 

*  Can*  V.  Robinson,  8  Bush  (Ky.),  269.  7  Bmg.  163,  that,  as  the  plaintiff  sought 
'  Lonsdale  v.  Brown,  4  Wash.  (U.  S.)  to  repel  the  statute  by  a  conditional  prom- 

^49;  Little  V.  Blunt,  9  Pick.  (Mass.)  488.  ise,  he  should  have  declared  on  the  new 

*  Lord  p.  Shaler,  3  Conn.  131 ;  Dean  v.  promise.  But  the  court,  in  effect  held 
Hewitt,  5  Wend.  (N.  Y. )  257  ;  Pinkerton  that,  unless  at  the  time  when  the  new 
*.  Bailey,  S  id.  600  ;  Irving  v.  Veitch,  3  agreement  was  entered  into,  it  was  under- 
IL  Jc  W.  90.  stood  and  intended  by  the  parties  to  be  a 

*  In  Irving  v,  Veitch,  ante,  this  ques-  substitute  for  the  old  debt,  its  only  effect 
tion  was  fully  discussed,  and  decided  ac-  was  to  keep  the  old  debt  on  foot,  the  new 
eording  to  the  statement  in  the  text.  In  promise  being  merely  collateral  thereto, 
that  case  the  defendant  was  indebted  to  I/)RD  Abinoer,  C.  B.,  in  passing  uiwn 
the  plaintifis  in  a  balance  of £2,245,  for  this  question,  said:  "The  question  is, 
which  they  held  his  overdue  promissory  whether  or  no  when  a  party  has  a  debt  for 
note.  In  1827,  the  plaintiff  and  defendant  which  he  has  a  right  to  bring  an  action  on 
agreed  that  the  defendant  should  pay  the  account  of  such  re-engagement  as  is  proved 
balance  as  follows  :  £245  in  cash,  and  the  here,  when  that  engagement  is  broken  by 
remainder  by  annual  payments  of  £300  the  party  who  makes  it,  that  breach  re- 
a  year  out  of  his  salary  as  a  consul  abroad,  mits  the  creditor  to  his  original  right  to 
and  by  the  proceeds  of  certain  wines  con-  sue  in  the  same  way  as  he  originally  might 
•igned  by  him  to  India ;  and  that  the  have  sued.  If  that  had  been  an  original 
plaintiff  should  hold  his  promissory  note  as  question  in  this  case,  if  there  had  been  no 
a  security  for  the  payment  of  the  account,  current  of  authorities  on  the  subject,  and 
The  £245  was  paid,  and  the  £300  was  the  case  had  been  res  iiiU^ra,  it  might 
also  duly  paid  in  1828  and  1829,  but  the  have  been  a  good  ground  for  discussion 
defendant  made  default  in  payment  of  it  whether  the  statute  had  barred  the  rem- 
in  September,  1830.  It  was  held  that  the  edy  on  the  original  promise  ;  if  so,  then 
plamtiffs  were  entitled,  at  any  time  within  this  action  ought  to  have  been  on  the  new 
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bj'  him,  tlie  creditor  is  remitted  to  his  original  remedy  and  to  u  plc»  c 

Iiromii*     But  1  tliink  Uiivt  h»(  lieen  wt-  upont]icwritoreiTortl«i>l(joctionw«»uki 

llwi,  iiid  eooD  iTler  the  >[atiite  imsstd ;  that  the  count  could  not  be  mual 

uud  if  Uiyboily  will   take  ihe  tmublis  lo  but  the  answer  waa,  thst  it  waa  not  iwn 

luolt  nl  Sip  William  Jonea'»  RffKirts,  uid  «iiry  far  the  party  luiag  lo  set  forth  nj 

to  the  Hodern  KciHtrts,  and  otlisr  r»iiorts  thing  but  tlw  original  rif^t  of  attioa  m 

whitli  waro  publishod  about  the  time  of  atood  ;  and  two  reasuui  vvn  gireu  by  il 

Chui'lea  II. ,audiu  the  ntign  of  William  III.,  judges;  ooa  waa,  that  Uie  oth^r  |auty  nu^ 

he  will  iind  that  very  point  diacuijiwd  and  nply  that  the  writ  was  issued  to  aa  ' 

settled,  —  wliether  rightly  or  wrougly  we  k«p  the  cauae  of  at'tioii  alire,  and  wltW 

■re  not  ui>w  about  to  iuiiuire,  —  that  tlie  the  tax  years ;  and  the  oUier  wii,  that  1 

party  is  rcuiittetl  to  lii«  original  form  of  might  tcjdy  genemlly.     ThatB  u  ako 

deolaution,     The  drat  aae  which  aroae  on  caw  of  Laaper  v.  Tatton,  Ifl  Sact,  ISO,  i 

the  statute  of  limiliitioos  was  in  the  iourt  which   Ibb   Tery   ijueation  nrow    in  tf 

ofChaneeryiil  waainorecoiuDioninlhosa  Court  of  King's  Beneh.      Thai  was  I 

dayi  tor  luatteta  of  aecount  to  be  taken  8um|iait  on  a  bill  of  eirhange,  and  al 

there,  and  the  L'houoellor  was  in  the  liabit  upon  au  ac«)unt  stated  :  the  Irill  vnt  ft 

el  referring  to  ihu  judgea  of  the  rarauoun-  able  above  wx  yeara  before  the  ocUon  » 

law  aiarts  as  to  what  waa  their  eoiutruc-  brought ;  it  was  eontrnded  at  the  trial  It 

tiou  of  the  slatule  ;  but  it  van  the  proetii'o  the  promise  to  pay  within  the  six  jn 

for  tlie  dpfeudaut  to  plead  the  whole  aUt-  took  it  out  of  the  statute.      Lord  Kll.l 

ute,  and  Ki  it  forth ;  and  the  plaintilT,  if  BOKOuan  having  diluted  a  verdict  U 

lie  relied  ui<iu  the  uew  jirori.iae,  apetially  found  for  llie  phiiutilf,  a  mollaa  «M  *tU 

replieil  to  it.     Arcordbg  to  the  uiodeni  wardi  made,  and  that  very  objcution  • 

mode  of  pleading,  the  plaintilT  lakes  issue  taken,  that  the  declaration  uugLI  tu  b 

on  a  general  ploa  of  the  »t»tut*,  and  gives  been  upon  the  new  pivnu&e.    Lotto  Et-U 

the  matter  in  ovideuw,   and    it    is  not  BoMOfoH  had  a  very  conMdersbl*  knM 

pleaded  lo  bja  replieation:  bat  the  iiUes-  edge  of  the  forms  of  pleading  ;  andhiai 

tion  arose   very  early,   whether  or   not,  awer  was,  that  if  tbL  was  the  right  b 

where  u]>on  the  hiw  of  the  declontiot)  the  of  dcclantioo  tJiat  was  iunisted  upon, 

contract  B]>peaivd  to  be  oat  of  tinie,  the  was  enough  to  nay  it  liail  never  bivn 

defendant  might  demur  ;   and  the  court  use,  but  that  it  was  the  common  ptact 

decidcil  he  could  not.     The  principle  Upon  to  declan  on  the  ori^nal  contract.     Il 

which  they  decided  that  an  acknowledg-  aald,  however,  that  this  doctriiM  doea  i 

iDcnt  of  the  debt  gava  the  party  a  new  apply  to  this  count  on  an  aooount  atali 

right  was,  that  where  a  man  was  indebted  I   see  do  reason  for  that ;    tha  aecaa 

to  another  for  an  originally  good  consider-  atated  is  nothing  mora  than  the  admiid 

ation,  and  the  statute  of  limitations  barred  of  a  balance  doe  from  one  party  to  anotbi 

the  remedy  when  ati  years  had  elapsed,  and  that  balanca  being  due,  tbaraisadd 

yet  if  there  was  a  good  consideration  for  a  and  when  a  man  ia  indebted,  ttaere  ia 

new  promise  infonamMnitntia,  —  sneqni-  ways  a  good  contideration  for  his  pnai 

table  and  couacientious  consideration,  that  The  very  atstement  of  the  account,  i 

made  the  promise  binding  ;  the  result  of  admiasioD  of  the  balance,  iinpliea  a  proa 

which  mifcht  hnve  been,  as  1  said  before,  io  law  to  pay  iL     If  at  the  time  ttkai 

to  oblige  the  plaintiff  to  declare  upon  the  done  another  engagement  i«  laadt^  wt 

new  promise  ;  but  the  court  held  that  waa  binds  the  party  to  pay  the  differeoee  i 

not  neceatary.     I  will  now  refer  to  a  more  certain  eonras  of  payment,  whi(A  pi«n 

modem  case,  which  came  before  the  court  the  party  from  bringing  the  action  oat 

on   a  writ  of  error,  Gould  v,   Johnson,  certain  period  haa  elapaed,   what   Is 

S  Ld.  Raym.  BSS:  that  wss  an  sction  npon  result  I    Why,  if  the  debtor  doss  sat ' 

a  bill  of  exchange,  where  upon  the  face  of  form  diat  SBgagement,  the  creditor  is 

it  the  time  bad  elapsed  some  yean,  and  mitted  to  hiaorifrinal  right ;  and  we  ot 

there  waa  a  promise  stated  to  have  beui  to  iwesume  a  promise  to  psy  at  that  ti 

made  in  writing  sereral  yeats  before  i  asd  becaoss  the  dafeadant  i*  indaU*^  vl 
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Oe  stitute  thereto,  and  he  must  replj'  the  new  promise ;  and  if,  upon  the 

Ibnns  t  good  consideration  for  the  promise;  as  the  time  when  the  action  accrued.     On 

bit  the  promise  ooald  not  exist  duriug  the  these  grounds,  it  seems  clear  to  me  that 

nnaiog  of  the  oonditional  contract,  be-  the  pajrment  of  the  instalment  under  the 

mat  it  was  an  open  contract,  and  he  was  contract  having  failed,  and  a  breach  having 

Ciptbls  of  perfonniug  it.      Therefore,   1  taken  place  in  the  perfoi-manc^  of  it,  this 

in  no  difficulty  at  all  in  supporting  the  remitted  the  plaintiffs  to  their  original 

fbintiff't  right  to  sue  upon  the  original  right  to  bring  an  action,  either  on  the  ac- 

ooDtnet,  the  moment  the  new  contract  count  stated  or  upon  the  promissory  notes, 

WM  broken  by  the  non-payment  of  the  at  the  time  when  the  breach  was  com- 

iMtilment  due  in  the  year  1830.     This  mitted." 

doctrine  is  also  held  in  other  cases,  as  well  Parke,  B.,  said:  "  I  am  of  the  same 

u  in  relation  to  bills  of  ezcliange.    One  is  opinion  in  this  case,  that  the  rule  should 

tlie  eue  of  Witterslieim  v.  The  Countess  be  discharged,  on  the  third  ground  upon 

Donger  of  Carlisle,  1  H.  BL  631,  where  which  the  case  was  sought  to  be  taken  out 

ittppeind  that  the  |ilaintiff  had  taken  a  of  the  statute  of  limitations:  that  ground 

Ul  of  exchange  as  a  security  for  money  to  is,  that  there  was  an  agreement  between 

bepiidin  a  certain  time,  and  he  did  not  the  parties  in  the  year  1827  which  consti- 

tnig  hii  action  until  after  the  six  years  tuted  a  new  and  binding  agreement  be- 

iMd  ehpted  from  the  time  he  lent  the  tween  them  distinct  from  the  original  debt; 

Bosey.   The  court  held,  that  though  on  a  and  the  doubt  I  have  had  during  the 

Beie  losa  of  money  the  time  of  limitation  course  of  the  argument  was,  only  whether 

to^toonnnence  from  the  date  of  the  loan,  or  not  it  was  necessary  to  declare  upon 

yet  when  the  money  was  lent  on  a  special  that  agreement,  or  whether  the  plaintiffs 

^ootnet  for  repayment,  it  was  the  time  of  could  recover  u^ton  either  count  of  this 

^  repayment  that  ought  to  fix  the  period  declaration.    Now  it  is  clear  to  my  mind, 

^  the  limitation.   So  I  say  here,  the  right  that  unless  this  was  a  binding  and  valid 

^  actbii  only  accrued  from  the  time  the  agreement  between  the  parties,  giving  the 

^(Mitraet  made  in  1827  was  broken  by  the  plaintiffs  a  new  remedy  for  a  new  consider- 

defendant ;   and   that  being  within  the  ation,  the  transaction  in  1827  would  not 

*x   yean,  the   plaintiffs  are  entitled  to  have  taken  the  case  out  of  the  statute  of 

*^ ;   bat  if  any  doubt  could  exist,  —  I  limitations.     It  is  essential,  in  order  to 

<^*n   Bone  exists  in  my  mind,  —  tlie  ac-  take  the  case  out  of  the  statute  of  limita- 

*^nt  stated  is  the  same  in  principle  as  tions,  that  there  should  be  a  new  and 

P|°^  lold  and   delivered  ;    but  if    that  binding  agreement  between  the  parties, 

^^  what  shall  be  said  of  the  promissory  and  a  new  consideration  to  pay  the  debt 

••^  ?   It  is  expressly  a  pert  of  the  bar-  by  instalments,  and  upon  failure  in  pay- 

9^^  tbat  the  promissory  notes  shall  stand  mcnt  of  those  instalments,  to  ]my  the 

**  *  aeearity  for  the  performance  of  the  other  original  debt ;  and  although  Mr. 

^'^^trmct,  —  for  the  pajrinent  of  the  money  Kellt  succeeded  in  raising  a  doubt  in  my 

^K*^^^  upon  to  be  paid  by  instalments.    Is  mind  whether  there  was  any  fund  pro- 

Y^t   pift  of  the  contract  inoperative  and  vided  by  means  of  the  assignment  of  the 

**^<ective,  and  to  go  for  nothing  ?    What  consular   salary,   so    as    to   constitute   a 

■the  meaning  of  it,  but  that  the  plaintiffs  new  engagement,  though  I  have  a  doubt 

**^t  be  at  liberty  to  sue  on  the  notes,  if  whether  there  is  such  a  binding  engsge- 

^   Pendant  does  not  comply  with  the  ment,  I  have  no  doubt  whatever  that  there 

^^^»actf    Can  they  sue  on  the  promis-  was  a  sufHcient  consideration  in  Cock's 

notes  in  the  mean  time  ?    Certainly  accepting  the  bill  of  exchange  on  behalf  of 

^.  :  bot  they  might  have  brought  their  the  defendant,  as  the  price  of  the  plain- 

1^^^^  the  very  day  after  the  defendant  tiffs*  giving  time  upon  the  original  prom- 

^  *^d  to  pei'form  the  contract,  by  paying  issory  notes.    Tlicre  can  be,  I  conceive, 

^.^    instalment  of  £800  a  year ;  that  was  no  doubt  on  this  port  of  the  case  that  Mr. 

^^Hia  the  six  years  from  the  time  the  Cock   having  become  liable  to  pay  the 

it  farooght,  and  that  ia  to  be  taken  amonnt  of  his  aoceptaace,  in  consideration 
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plaintiff's  part,  there  is  no  fault  as  to  the  failure  of  the  conditions,  the 


of  the  plaintiffs*  f^ving  time  to  Yeitch  charges ;   and  therefore  I  would  ntb^ 
upon  the  promissory  notes  until  any  fail-  found  my  judgment  upon  the  oonnti  ^^ 
ure  should  take  place  in  the  payment  of  the  promissory  notes,  because  I  am  qox^ 
the  salary,  that  is  a  new  and  binding  en-  satisfied  as  to  tliat  ground*  and  fed 
gagement  between  the  parties;  and  there  is  doubt  upon  the  account  stated, 
no  doubt  the  declaration  could  have  been  that  the  courts  have  not  intended 
so  framed  u^ion  the  new  agreement;  and  there  should  be  any  difference  in  its  ii 
there  would  have  lieen  no  breach  of  that  ]K)rt  from  the  old  account  stated,  and 
agreemeut  until  the  month  of  September,  being  apparently  an  account  stated  of 
IbSO,  when  Uie  first  failure  took  place  in  the  debt  then  due  and  payable  upon  the 
payment  of  the  consular  salary.   The  ques-  I  feel  some  little  doubt  upon  that;  but  BJ 
tion  then  Ir,  whether  the  declaration  as  it  to  the  counts  on  the  promissory  notei^    1 
stands  at  present  is  not  sufficient,  and  tliink  there  is  abundant  evidence  of  a  proBB.' 
whether  the  case  cannot  be  taken  out  of  ise  to  |)ay  the  notes,  and  the  deliendiiBi 
the    statute,   upon    this    declaration,  by  is  a  simple  debtor  for  that  amount ;  and  1 
means  of  the  new  engagement;  and,  after  do  not  understand  that  there  is  any  vtmm 
having  entertained  some  doubt,  1  think  it  which  is  at  variance  with  that  condusiiiia^ 
is  taken  out  of  the  statute,  and  the  count  The  two  cases  of  Tanner  r.  Smart  an^ 
upon  the  promissory  note  may  in  this  case  Haydon  v.  WilZiams  were  cited  by 
be  sufficient.    On  looking  to  the  terms  of  Toulinson  as  bdug  authorities  to 
the  agreement,  it  appears  to  me  that  it  that  if  the  promise  was  conditional,  as  £1 
amounts  to  an  agreement  on  the  part  of  was  in  this  case,  it  ought  to  be  dedaioc] 
the  defendant  to  pay  by  instalments,  and,  upon  as  such  ;  but  1  find  nothing  in  thos^ 
provided    the   instalments  are  not  duly  decisions  to  affect  my  opinion  n]xm  this 
paid,  to  pay  the  original  debt :  it  is,  there-  part  of  the  case.     Acconling  to  the  &ctB 
fore,  a  promijie,  in  certain  events,  to  pay  of  this  case  the  conditions  have  been  per> 
the  original  debt  itself,  and  those  events  formed,  so  that  the  debt  upon  the  promi*- 
have  occurred  by  which  the  original  debt  sory  notes  is  absolute,  and  may  be  dedsrad 
has  become  ftayable,  because  the  instal-  upon  in  the  ordinary  form, 
ments  have  not  been  duly  paid,  there  hav-  *'  In  Taimer  v.  Smart,  6  B.  Ik  C  <MM^ 
ing  been  a  non-i»nymeut  of  the  last  instal-  Loud  Tentekdbn,   in  giving  judgmeat, 
ment  in  September,  1830;  therefore,  the  says: 'The promise proveid  here  waa^  "111 
cuuditiunal   pi-oniise  to   pay  the  originul  pay  as  soon  as  I   can,"   and  there  vu 
debt  Ixiconies  absolute,  aud  tlie  defendant  no  evidence  of  ability  to  i>ay,  so  as  to 
becomes   indebted    upon    the  promissory  raise  that  which  in  its  tenns  was  a  quali- 
notes ;  and  then,  I  take  it,  we  may  apply  fied  promise,   into  one  that  was  al«solate 
to  this  case  the  principles  laid  down  by  and  uiiqualitied.*     The  whole  of  that  df- 
the  court  in  tlie  case  of  Stone  v.  Rogers,  cision  is  tliis,  that  wlicn  a  man  ackuowl- 
2  M.  &  W.  443,  that  those  events  having  edges  a  debt,  and  makes  a  qualified  prom- 
happened  which  have  made  the  defendant  ise   to   pay  it,  you   are   to   take  it  alto- 
a   simple    debtor   by   virtue  of    his  new  get  her,  —  you  are  not  to  consider  as  an 
promise,   he  may  be  declared  against  as  absolute   promise   that   which    he  makes 
being  indebted  u|x)n  the  promissory  notes;  only  on  a  condition.     Then  the  j'luiutin 
and  it  is  u[)on  that  ground,  it  seems  to  me,  cannot  recover  against  him  unless  he  i"Wi 
that  the  counts  u[)on  the  promissory  notes  show  that  the  con«lition  is  fulfillcti.  hy 
may  b«»  sustained.  ])roving  the  defendant's  aldlity  to  pay  w 
"  With  respect  to  the  count  upon  the  ac-  such  case;    there  is  nothing  which  inti* 
count  stated,  1  do  not  mean  to  intimate  mates  that  he  may  not  declare  genei«lly 
any  difference  of  opinion  with  my  Lord  on   the  subsequent  promise.     When  the 
Chief  Baron  on  the  subject ;  but  I  must  condition  is   fulfilled   the   defendant  I** 
own  1  feel  some  doubt  whether,  from  the  comes  simply  liable.     So,  in  the  r«.«fi  ™ 
peculiar  form  of  it,  there  hjis  lx?en  that  Haydon  v.  Williams,  I  find  the  Court  of 
6])ccies  of  accounting  which    the  count  Common  Pleas  expre.ssly  guarding  against 
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promise  becomes  an  absolate  one  upon  the  old  debt.^    If  the  condition 
is  one  which  does  not  depend  upon  the  act  of  either  party,  as  if  there 

is  *-*  a  promise  to  pay  when  able,"  the  plaintiff  under  his  replication  is 
nmply  put  to  his  proof  that  the  defendant  was,  at  the  time  of  action 

brought,  of  sufficient  ability.^    But  if  the  condition  is  one  which  is  de- 
peodent  upon  the  action  of  the  defendant,  as  if  he  promises  to  pay  a 

their  giring  an  opinion  that  the  plaintiff  sory  notes.    On  the  part  of  Mr.  Yeitch,  all 

eofilU  not  have  recovered,  in  case  he  should  we  know  is,  that  there  has  been  an  agree- 

ha're  shown  that  the  defendant  was  liable  ment,  and  he  had  nothing  more  to  do  than 

to  pay.    The  court  says :    *  The  promise  to  perform  his  part  of  it,  which  was  to  pay 

here  ii  guarded  with  a  condition ;  .  .  .  the  promissory  notes  then  in  existence; 

and.  it  is  sufficient  to  say  there  is  no  proof  and  it  is  not  only  a  contract  mthin  the 

ef  the  defendant's  ability  so  as  to  satisfy  six  years,  but  a  contract  within  the  six 

the  condition,  and  make  the  conditional  years  properly  stated    upon   the  record. 

promise  an   al»olute   one.'     The  courts,  Then  the  statute  of  limitations  is  no  an- 

therefore,  do  not  mean  to  intimate  that,  swer  to  a  breach  of  the  contract  so  prop- 

the   condition  being  performed,  so  as  to  erly  stated  upon  the  record.     Upon  these 

B*ke  the  promise  an  absolute  one,  the  grounds  I  concur  entirely  in  the  judgment 

pl^Uitiff  could  not  have  declared  in  the  of  the  court" 

•wiuttiy  way.    There  are  cases  in  which  Gubney,  B.,  in  concurrence,  said:  '*In 
^his  point   has  occurred,  in  which    the  1827,   the   defendant,    who  was  residing 
(lauitiff  has  been  permitted  to  recover  abroad,  being  indebted  to  the  plaintiffs,  in 
^'P^ni  a  declaration  in  the  ordinary  form,  order  to  gain  time,  engages  to  do  certain 
^thoat  stating  any  conditional  promise,  things.     In  the  first  pUce,  he  engages  to 
^  of  these  cases  is  Thompson  v.  Osborne,  set  apart  a  portion  of  his  consular  salary; 
^  Sttrk.  N.  P.  C.  98,  id.  3,  and  another  is  in  the  next  place,  he  apportions  the  pro- 
Daries  v.  Smith,  4  £sp.  36,  where  Lord  ceeds  of  certain  wines  then  in  India;  and, 
Konrox  intimates  that,  in  order  to  pro-  in  the  third  place,  Mr.  Cock  is  to  give  his 
eeed  upon  such  a  promise,  the  plaintiff  acceptance  for  £245.     The  plaintiffs  were 
most    prove  that    the  defendant  was  of  willing,  on  these  conditions,  to  abstain 
ability,   and    may  then  recover  upon  a  from  exercising  their  right  of  suing ;  but 
declaration  stating  an  absolute  promise  they  stipulate  that  in  case  of  his  failing  in 
to  pay.     On  these  grounds  it  seems  to  me  these  conditions  they  shall  be  remitted  to 
that  the  plaintiffs  are  entitled  to  recover,  their  original  right.    That  failure  did  take 
I  think  there  was  a  binding  engagement  place  three  years  after,  in  the  September  of 
between  the  parties,  and  a  promise  on  the  1830,  by  the  non-payment  of  the  third  in- 
part  of  the  defendant  for  a  new  oonsidera-  stalment  of  £300,  and  then  the  plaintiffs 
tiou  in  the  event  of  the  instalments  not  were  put  in  the  same  situation  as  they 
being  paid.     That  promise  became  abso-  were  on  the  1st  of  October,  1827.     It  fol- 
iate in  the  month  of  September,  1830  ;  lows  upon  this  that  the  action  is  brought 
that  is,  within  the  six  years  that  would  in  due  time." 

sustain  the  promise  in  the  declaration,  and  In  this  case,  it  will  be  observed  that 

that  we  must  take  as  being  a  promise  to  the  new  promise  was  made  before  the  stat- 

pay  according  to  the  tenor  and  effect  of  ute  had  run;  but  the  court,  in  treating  the 

the  notes."  question,  plainly  intimate  that  there  is  no 

Aldecsox,  B.,  also  said  :    "  I  am  en-  real  distinction  in  this  respect,  except  that 

tirely  of  the  same  opinion.     It  seems  to  the  party  may  or  may  not,  at  his  election, 

me  that  there  was  a  contract  for  a  new  declare  upon  the  new  promise, 

consideration  in  1827,  which  was  not  ful-  ^  Stone  v.  Rogers,   2  M.  &  W.  443 ; 

fiUed  in  the  year  1830,  when  the  instal-  Thompson    v.    Osborne,    2    Starkie,    98  ; 

ments  ceased  to  be  paid ;  then  there  was  Davies  v.  Smith,  4  Esp.  36. 

nothing  more  remaining  of  the  contract  *  Lord  Kenyon,  in  Davies  v.  Smith, 

but  the  simple  duty  of  paying  the  promis-  ante. 
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certain  sum  eaoh  jear,  for  a  certain  number  of  years,  it  is  only  inc 
bent  upon  the  plaintiff  to  show  that  the  instalments  were  not  paid 
agreed.^ 

In  Ohio,  it  has  been  held  that  neither  an  acknowledgment,  : 
promise,  nor  part  payment  after  the  debt  is  barred  will  rerlYe 
Whether  this  ruling  was  justified  by  the  language  of  the  statute  t 
be  doubted,  but  the  doctrine  is  supported  hy  the  dicta  of  several  ca 
in  other  States;  but  the  rule  itself  seems  to  have  no  foundation 
principle,  and  is  contrary  to  the  actual  doctrine  of  all  the  autbo 
ties  outside  of  that  State,  fh>m  the  time  when  these  statutes  m 
fii-st  adopted  down  to  the  present  time.  Indeed,  it  has  been  doabt 
whether  an  acknowledgment  made  before  the  statute  has  run  opoo 
debt  is  supported  by  a  sufficient  consideration  to  render  it  operative 
suspend  the  running  of  the  statute.*  But  this  doubt  was  only  sbo! 
lived,  and  it  is  well  settled,  as  previously  stated,  that  a  promise 
pay,  made  either  before  or  after  the  debt  is  barred,  will  suspend 
remove  the  statute  bar.^  The  new  promise  or  acknowledgment  mo 
be  shown  to  have  been  made  upon  a  week-day,  as  in  all  those  Stat 
where  the  statute  renders  contracts  made  upon  the  Sabbath  void,  m 
an  acknowledgment  or  promise  made  upon  Sunday  would  be  who! 
inoperative.* 

1  Irving  V,  Yeitch,  ante,  Stmday  that  a  sam  of  money  Uy  him  p 

<  Hill  V.  Henry,  17  Ohio,  9.  viously  paid  to  the  plaintiff  was  to 

'  Farley  v,  Eustenbader,  8  Penn.  St  applied  upon   the  note  in  suit  wu  i 

418;  Case  v.  Cushman,  1  id.  241;  Morgan  missible.     "The  acknowledgment,"  m 

V.  Walton,  4  id.  821.  Park,  J.,  "did  not  apply  the  mooey 

*  Hazlebacker  v.  Reeves,  9  Penn.  St.  the  note ;  it  merely  furnished  erideo 

258;  Forney  v.  Benedict,  5  id.  225;  Pat-  that  it  had  been  applied.    Neither  did  tl 

ton  V,  Hassinger,  69  id.  811  ;  Wetham's  admission  itself  tend  to  remove  the  l«r 

Estate,  6  Phila.  ( Penn. )  1 61 .  the  statute.    The  bar  had,  in  fact,  been  i 

»  Haydock  v.  Tracy,  8  W.  &  S.  (Penn.)  moved  by  the  partial  payment  of  theiMX 

507;  Clapp  ».  Hale,  112  Mass.  868.     But  and  the  offer  was  simply  to  prove  it  1 

in  Maryland,  an  acknowledgment  made  on  the  partial  payment  of  the  note,  aodt! 

Sunday  Is  sufficient,  Thomas  v.  Hunter,  effect,  we  think,  was  simply  to  prove  it  1 

29  Md.  406;  and  in  Connecticut,  in  Beard-  the  acknowledgment    We  think  the  » 

ley  V.  Hall,  86  Conn.  275,  whUe  the  gen-  telling  of  the  truth  upon  the  Sabbath  d 

eral  doctrine  that  an  acknowledgment  of  a  in  relation  to  a  matter  like  this  is  i 

debt  made  on  Sunday  would  be  inopera-  transacting  secular   bosineM  within  1 

tive  was  not  denied,  yet  it  was  held  that  meaning  of  the  statute." 
evidence  that  the  defendant  admitted  upon 
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£C.  82.  Lord  Tenterden'B  Act. — In  England,  the  great  laxity  that 

listed  in  reference  to  the  removal  of  the  statute  bar  b}-  parol  acknowl- 

^mcnts,  and  the  strong  tendenc}'  on  the  part  of  the  court  to  relieve 

»rties  from  the  effect  of  the  statutes  upon  the  slightest  proof,  as  well 

'the  great  temptation  to  perjury  afforded  by  the  rules  established  by 

e  courts,  aroused  a  strong  public  sentiment,  especiall}'  in  the  minds 

the  leading  lawyers  of  the  country',  to  the  necessit}*  of  some  change 

1ttie  statute  as  to  the  methods  of  proof  of  acknowledgments ;  and  in 

^j,  1828,  the  statute  of  9  Geo.  IV.  c.  14,  commonly  called  Lord 

K:»TERDEx'8  Act  (he  being  the  author  of  the  statute),  was  passed,  and 

^vitinto  effect  Jan.  1,  1829.     This  statute  makes  a  writing  necessarj' 

an  effectual  acknowledgment  in  cases  under  the  statute  of  James 

^^  the  kindred  Irish  act.     Notwithstanding  that  the  act  contains  a 

^tal  that  various  questions  have  arisen  as  to  the  proof  and  effect  of 

^nowledgments,  it  has  been  decided  that,  practically,  the  act  is  to  be 

^tistrued  as  altering  the  mode  of  proof  only,  not  the  legal  construc- 

c^Q  of  acknowledgments  or  promises.^ 


*  TiNDAL,  C.  J.,  in  Haydon  v.  Wil- 
Uns,  7  Bing.  163,  said  :  "To  inquire 
bether,  in  a  given  case,  the  written  docu- 
ent  amounts  to  a  written  promise  or  ac- 
Dowledgment  is  no  other  inquiry  than 
hether  the  same  words,  if  proved,  before 
le  statatfi,  to  have  been  spoken  by  the 
efendant  would  have  had  a  similar  opera- 
Mi  and  efiect**    The  otyect  of  the  statute 


was  and  is  simply  to  prevent  fraud  and 
peijury  in  proving  the  acknowledgment  or 
promise,  by  requiring  proof  thereof,  about 
which  there  can  be  no  question,  Dickin- 
son V,  Hatfield,  5  C.  &  P.  46,  and  to  do 
away  with  the  absurdity  which  had  sur- 
rounded other  cases  arising  upon  looae, 
indefinite,  and  unguarded  verbal  admis- 
sions. SnAW,  C.  J.,  in  Sigouruey  v.  Druiy, 
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The  act  enacts  as  follows :    ^^1.  That  in  actions  of  debt  or  upon  ^ 
case  grounded  upon  anj'  simple  contract  no  acknowledgment,  or  prom- 
ise by  words  only,  shall  be  deemed  sufficient  evidence  of  a  new  or  con* 
tinuing  contract  whereby  to  take  any  case  out  of  the  operation  of  the 
said  enactments  or  either  of  them,  or  to  deprive  any  party  of  the  ben- 
efit thereof,  unless  such  acknowledgment  shall  be  made  or  containecl 
b}'  or  in  some  writing  to  be  signed  by  the  party  chargeable  thereby  ; 
and  that  where  there  shall  be  two  or  more  joint  contractors,  or  execu- 
tors, or  administrators  of  an}'  contractor,  no  such  joint  oontractor* 
executor,  or  administrator  shall  lose  the  benefit  of  the  said  enactments^ 
or  either  of  them,  so  as  to  be  chargeable  in  respect,  or  by  reason  only^ 
of  any  written  acknowledgment  or  promise  made  and  signed  by  sny 
other  or  others  of  them :   Provided  alwaj's,  that  nothing  herein  con- 
tained shall  alter  or  take  away  or  lessen  the  effect  of  an}'  payment  of 
an}'  principal  or  interest  made  by  anj''  person  whatsoever:  Provided 
also,  that  in  actions  to  be  commenced  against  two  or  more  such  con-* 
tractors,  or  executors,  or  adniiuistrators,  if  it  shall  appear  at  the  trial 
or  otherwise  that  the  plaintiff,  though  barred  b}'  either  of  the  said 
recited  acts  or  this  act  as  to  one  or  more  of  such  joint  contractors,  or 
executors,  or  administrators,  shall  nevertheless  be  entitled  to  recover 
against  any  other  or  others  of  the  defendants  by  virtue  of  a  new 
acknowledgment  or  promise,  or  otherwise  judgment  may  be  given  and 
costs  allowed  for  the  plaintiff  as   to  such  defendant  or  defendants 
against  whom  he  shall  recover,  and  for  the  other  defendant  or  defend- 
ants against  the  plaintiff. 

*'  2.  And  be  it  further  enacted,  that  if  an}'  defendant  or  defendants 
in  any  action  or  any  simple  contract  shall  plead  any  matter  in  abate- 
ment to  the  elTect  that  any  other  person  or  persons  ought  to  be  jointly 
sued,  and  issue  be  joined  on  such  plea,  and  it  shall  appear  at  the  said 
trial  that  the  action  could  not  by  reason  of  the  said  recited  acts  or  this 
act,  or  either  of  them,  be  maintained  against  the  other  person  or  per- 
sons named  in  such  plea  or  any  of  them,  the  issue  joined  on  such  plea 
shall  he  Ibund  against  the  party  i)leading  the  same. 

^'  .'>.  And  be  it  further  enacted,  that  no  indorsement  or  memorandum 
of  any  payment  written  or  made  after  the  time  ap{K)inted  for  this  act  to 
take  elTcct  upon  any  i)romissory  note,  bill  of  exchange,  or  any  olhec^ 
writing  by  or  on  behalf  of  the  party  to  whom  such  payment  shall  b^ 
made,  shall  be  deemed  suflicient  proof  of  such  payment  so  as  to  tak' 
the  case  out  of  the  operation  of  either  of  the  said  statutes. 

''4.  And  be  it  further  enacted,  that  the  said  recited  acts  or  this  ftC^ 
shall  be  deemed  and  taken  to  apply  to  the  case  of  any  debt  or  simp^ 
contract  alleged  by  wa\'  of  set-off  on  the  part  of  any  defendant,  eitl>^ 
by  plea,  notice,  or  otherwise." 

14  Pick.   (Mas-s. )  399.     See  also  remarks     of  the  progjressive  step  taken  by  the  Brit 
of  TiioMi'soN,  J.,  in  Moore  v.  Bank  of  Co-     Parliament  in  the  enactment  of  this  stata. 
lumbia,  in  wliich  he  speaks  in  high  praise     and  the  good  results  likely  to  ensue  from 
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The  main  portion  of  this  statute  is  given  here  for  convenience  sake, 
and  becanse  in  those  States  of  this  country  in  which  written  acknowl- 
edcpments  are  jeqoired  the  provisions  are  substantiallj  the  same  as  in 
tiifs  statute ;  and  while  the  decisions  of  the  English  courts  under  this 
sfcatnte  are  not  controlling  authorities  in  questions  arising  under  our 
sfctttntes,  jet  thej  are  always  respected  by  our  courts,  and  their  doc- 
trines are  generally  adopted  in  the  decision  of  similar  questions,  so  that 
U  becomes  important  that  the  provisions  of  this  statute  should  be 
before  us,  that  we  may  see  how  fkr  the  decisions  of  the  English  courts 
upon  questions  arising  under  it  are  applicable  in  questions  arising 
mder  ours. 

Sec.  83.  Similar  Statutes  in  this  Country.  —  Similar  statutes  have 
been  adopted  in  all  of  the  States  of  this  country.     In  Vermont, 
Kassachusetts,  Michigan,  Oregon,  Minnesota,  Nevada,  and  Califor- 
nia, and  the  other  States,  the  provisions  are  substantially  the  same ; 
tiiat  is,  that  no  acknowledgment  or  promise  shall  be  sufficient  unless 
it  ^^  be  made  or  contained  by  or  in  some  writing  signed  by  the  party 
dimrgeahle  thereby,"  and  also  embodying  the  other  provisions  as  to 
ibatement,  indorsements,  and  set-off.     In  Maine,  the  provision  is  the 
tame,  except  that  after  the  words  '^  acknowledgment"  or  '^  promise" 
the  words,  **be  an  express  one,"  &c.,  are  inserted,  thus  excluding  an 
implied  promise.     All   these  statutes  require  that  the  acknowledg- 
ment or  promise  shall  be  signed  by  the  person  chargeable,  and  thus 
put  It  out  of  the  power  of  the  debtor  to  act  in  this  respect  by  an 
sgent     In  Arkansas,  the   provision  is  that  ^^  no  verbal  promise  or 
acknowledgment  shall  be  deemed  sufficient  evidence  in  an3^  action 
^^)onded  on  simple  contract,"  but  does  not  restrict  it  to  a  writing  signed 
^  tlie  debtor  himsdf ;  and  a  similar  provision  exists  in  Nebraska ;  and 
snider  these  statutes  an  adcnowledgment  by  an  agent  is  sufficient.    In 
^  these  statutes  there  is  a  provision  that  saves  the  effect  of  a  part 
P^J^ment  upon  the  statute  bar.      It  will  be  observed  that  in  those 
^tes  where  written  evidence  of  an  acknowledgment  is  required  the 
P'^c^^isions  are  practically  the  same  as  those  in  the  Stat.  9  Geo.  IV. 
fvl4.    In  all  of  them  except  Nevada  the  effect  of  a  part  pa3Tnent  is 
^^   the  same  as  before  the  adoption  of  the  provision  as  to  written 
^^^cxmledgments ;  but  in  that  State  there  is  no  saving  clause  in  this 
5^{>ect,  and  a  part  payment,  unless  evidenced  by  a  writing  under  the 
JJ^^d  of  the  puty  to  be  charged,  is  not  admissible.*    In  New  Hamp- 
^  ^^1  Connecticut,  Rhode  Island,  Colorado,  Delaware,  Florida,  Ken- 
^^^^y,  Pennsylvania,  Maryland,  and  Tennessee,  no  provision  exists 
^^^^liring  an  acknowledgment  or  new  promise  to  be  in  writing. 
^^^lEC.  84.  Bffeot  of  Statutes  requiring  a  Writing. — The  effect  of  the 
^^Xision  in  the  various  statutes  requiring  an  acknowledgment  or 
^^^^nise  to  be  in  writing,  in  order  to  remove  the  bar  of  the  statute, 

1  WlcoT  V.  Williamfl,  5  Ner.  206. 
U 
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aimply  renders  a  writing  necessary  as  a  ineaiia  of  proof,  and  does  i* 
effett  any  alteration  in  tlie  legal  construction  to  be  put  upon  auch  ■ 
knowledginenta  or  promisee.  In  the  language  of  Tindal,  C.  J.,'  tbi 
"  merely  require  a  different  mode  of  proof,  substituting  the  certain  ei 
dence  of  a  writing  nigneii  by  the  party  obargeable  for  the  insecil 
and  precarious  testimony  to  be  derived  (Vom  the  memory  of  witnesse 
To  inquire,  therefore,  whether  in  a  given  cose  the  written  docume 
amounts  to  an  adtnowledgment  or  promise,  is  no  other  inquiry  thi 
whether  the  same  words,  if  proved,  before  the  statute  was  enacted, 
have  been  spoken  by  tlie  defendant,  would  have  had  a  similar  operalu 
and  effect."^  It  appears  also  that  the  words  "promise"  or  "a 
knowledgment"  in  the  statute  mean  the  same  thing.*  The  terms  of 
lost  acknowledgment  in  writing  may  be  proved  and  the  acknowled; 
ment  supported  by  parol  evidence.' 

Sec.  85.  Soffloiencjr  of.  InstanceB.  —  Under  these  statutes  u 
writing,  signed  by  a  defendnnt,  admitting  that  a  debt  is  due  and  oi 
paid,  whether  under  a  bond,  deed,  or  simple  contract,  will  rerive  tl 
remedy  upon  the  contract  or  obligation,  although  there  is  not  up< 
its  face  any  express  promise  to  pay  it;*  but  there  must  be  upon  tl 
face  of  the  writing  enough  to  warrant  the  implication  of  a  promil 
to  pay,'  as  if  llie  words  used  are  simply  "I  0  U  £27.'i,"  tliat 
eulH<.'ieot,  because  from  the  absolute  acknowledgment  of  a  debt,  n 
accompanied  by  any  qualifying  observations,  a  promise  to  pay  ( 
request  may  be  inferred.'      If,   however,   there  is  anything  on  H 


B.  &  K.  373.  See  Moore  n.  Calumllia  Bank,  pityment  that  ia  enfgivi'd  by  Inw  be  tntt 
e  Pet  (U.  S.)  S6,  and  remarks  of  Suaw,  aa  siiffident  to  remove   the  statnto  b) 

C.  J.,  ID  Sigourney  o.  Drury,  H  Picli.  Darleac.  Edward*,  15  Jur.  1044.  Bat 
(Ma3s.}3S9;  Dickinson d.  Hatfield,  oC.&P.  Fiake  v.  Uibbard.  45  h'.  Y.  3aperior  t 
46.  Where  the  statute  requires  that  an  i)31,  a  letter  from  a  debtor  to  a  cnditor 
acknowledgment  or  new  promise  shall  be  follows  :  "  I  am  aware  thatl  owe  yon,  I 
in  writing,  a  verbal  acknowledgment  of  money  borrowed.  As  you  have  Ha  6gm 
the  rorrectnesx  of  an  account,  although  it  I  wish  you  would,  at  year  leunrc^  nal 
may  liave  the  effect  of  mnking  itan  account  out  a  statement  of  what  yoo  conaider  B 
stated,  n'ill  not  he  sufficient  to  nii.'ijiend  indebtedness  to  you,  and  send  it  (o  d 
or  rei'eal  the  statute.  Floyd  r,  I'earcc,  resting  otsared  that  in  sll  money  mitts 
67  Sliss.  140.  And  in  Missisaijjpi  even  a  I  want  to  act  honestly  towards  ew 
written  pnuniae  to  pay  partof  adebt,  with-  body,"  was  held  safficieot  aa  an  aduis 
out  any  promise  to  pay  tbe  balance,  as  "  1  edgment  of  whatever  indebtednea  actwll 
am  going  to  Aberdeen  to-morrow  and  will  ei:isted  at  the  time  it  was  madsL 

send  fifty  dollars,  which  is  all  !  rain  spare         ■  Haydon  v.  Williama,  ante. 

Htpresent,"isho1dnotasufIicientscknowl-  •  Pollock,  C.  B.,  in  Godwin  %  Cc 

edgmeut  of  the  delit  to  take  it  out  of  the  ley,  ani^. 

itatnt«.     Eckford  e.  Evans,  S6  Kliss.  18.  *  Linley    v.    Bonsor,    2  Bing.  H. 

And  in  that  State  it  is  also  held  that  from  241. 

the  mere  fact  of  part  payment  the  jury  are         •  Evans  v.  Simon,  9  Exch.  S86. 

not  authorized  to  infer  a  promise  to  pay         ^  Smith  v.   Thome,   tutit;    DoUt 

tjie  rest.     Smith  v.  WsstmoreUnd,  12  S.  Humphrey,  10  Bing.  446. 
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fm.ce  of  the  instrament  to  repel  the  inference  of  a  promise  to  pay, 

th^    rale  expresium  facU  cessare  taciturn  applies;   no  promise  will  be 

inferred,   and  the  acknowledgment  will   not   enable  the  plaintiff  to 

ground  an  action  thereupon.    Any  admission  of  a  liability  which  stops 

sImoTt  of  an  admission  of  a  debt  being  due  at  the  time  of  the  making 

€^   the  admission,  will  not  suffice  for  the  maintenance  of  an  action, 

scK^h  as  a  letter  saying,   ^'  Doubtless  I  did  owe  the  mone}',   but  I 

hfli^ve  already  paid  it;"^  or,  *^I  admit  the  debt,  but  I  have  got  a 

■erfc-off ;"  or,  "  The  debt  is  barred  by  the  statute  of  limitations."  *    If 

a    xnan  admits  that  a  signature  to  a  bill  or  note,  or  other  contract  in 

writing,  is  his  signature,  but  at  the  same  time  says  it  was  never  worth 

anj^ing,  and  that  he  was  never  liable  upon  the  contract,  this  is  no 

adnission  or  acknowledgment.*    If  the  defendant  says,  in  writing, 

'^  X  admit  the  debt,"  that  is  enough ;  but  if  he  sa3'*s,  '^  I  admit  the  debt, 

bu^  I  have  not  made  up  my  mind  to  pay,"  or  ^^  I  owe  the  money^,  but 

I  cannot  tell  when  or  how  I  am  to  pay  it,"  or  ^'  I  do  not  intend,  or 

cannot  afford,  to  pay  the  debt,"  such  an  acknowledgment  negatives  the 

inference  of  a  promise  to  pay,  and  will  not  consequently  revive  the 

cause  of  action.^    The  making  and  signing  of  a  promissory  note  b}* 

tbe  debtor,  and  tendering  it  to  the  creditor  for  the  amount  of  the  debt, 

or  in  lieu  of  another  note,  but  which  is  not  accepted  by  the  creditor,  is 

iM>^  such  a  promise  in  writing  as  takes  the  debt  out  of  the  statute ;  * 

J^or,  indeed,  under  any  circumstances  can  any  paper,  executed  by  the 

debtor  but  not  delivered  to  the  creditor,  have  the  effect  to  remove 

tb^  statute  bar,*  unless  it  is  executed  and  used  by  the  debtor  in  such 

*      ^ay  as  to  show  that  he  intended  it  as  a  recognition  of  the  debt, 

^f>on  the  faith  of  which  the  creditor  might  rely,  so  as  to  estop  him  from 

■^^ling  up  the  statute ; '  and  the  insertion  of  a  debt  in  a  schedule  of 

^'^iDts  owing  by  an  insolvent  debtor,  filed  and  sworn  to  by  him  in  pro- 

^'^^^ings  in  insolvency,  does  not  operate  as  an  acknowledgment  of  the 

5^^t  as  a  subsisting  liabilit}*  against  him  so  as  to  remove  the  statutory 

^*;*  and,  too,  the  acknowledgment  must  be  made  to  the  creditor  in 

^rson,  or  his  agent  or  legal  representative. 


Brjnn  p.  Horseman,  5  Esp.  81 ;  Birk 
ay,  4  id.  184. 

Swan  V.  Sowell,  2  B.  &  Aid.  761; 
dell  V.  Dmmroond,  2  Camp.  161. 

Bowcroft    V,    Lomaa,    4    M.    &    S. 


Brigstocke  v.  Smith,  1  Or.  &  M.  485; 
^oart  V.  CT068,  8  Bing.  329. 
*  Smith  V.  Eoatman,  8  Cush.  (Mass.) 
«   See  also  Somner  v.  Sumner,  1  Met. 
)  594,  where,  after  the  debtor  had 
te  and  delivered  to  the  creditor  a  new 
in  lieu  of  one  already  barred  by  the 
the  creditor  delivered  np  the  note 
•lie  debtor  again  for  the  purpose  of  pat- 


ting all  the  creditors  in  stcUu  quo,  it  was 
held  that  the  last  note  did  not  operate  as 
a  new  promise  in  writing  so  as  to  remove 
the  statute  bar ;  but  it  was  intimated  by 
the  court  that  the  rule  would  be  otherwise 
if  the  note  had  been  merely  delivered  up 
to  the  debtor  for  the  purpose  of  leaving  the 
question  of  the  amount  open,  and  not  the 
question  of  the  debtor's  indebtedness. 

•  Allen  V.  Walton,  70  Mo.  138  ;  Ed- 
wards V.  Culley,  4  H.  &  N.  378 ;  Merriam 
V,  Leonard,  6  Cush.  (Mass.)  151. 

'  Duguid  V,  Schoiaeld,  32  Gratt.  (Va.) 
803. 

•  Richardson    v.    Thomas,    18    Gray 
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Sec.  86.  Aoknowledgment  must  dearly  refer  to  tlie  Flutlciil 
Debt.  —  The  acknowledgment,  Ac,  in  writing,  required  by  tbei 
statutes,  must  cleariy  relate  to  the  debt  in  suit,  and  nMist  be  sue 
that  a  promise  to  pay  the  debt  can  be  implied ;  and  whera  a  lette 
fh)m  the  debtor  was  relied  upon,  which  merely  stated,  ^*  My  brotlM 
says  yon  are  intending  to  send  to  me.  As  I  do  not  recollect  tb 
date  or  the  amount  of  the  indorsements,  I  would  thank  you  lo  tni 
me  a  statement  of  it.  I  have  been  expecting  to  visit  yon  Ibr  sobi 
time  past.  After  hearing  fh)m  you,  if  I  should  not  be  able  to  mi 
yon  soon,  I  will  write  again,^  it  was  held  not  sufficient,  became  K 
did  not  identify  the  note,  or  amount  to  a  promise  to  pay  it^  li 
another  Massachusetts  case,*  the  debtor  wrote  the  creditor  as  ibUoiti 
**'  Next  week  I  shall  be  able  to  send  in  to  C.  T.  a  statement  of  sqi 
affairs.  He  will  show  you  the  whole  of  my  property,  and  ask  for  i 
discharge.  I  should  have  done  this  before,  but  have  been  obl^  ti 
work  for  my  board.  I  have  laige  demands,  &c.,  but  I  cannot  colkd 
them,  and  think  I  never  shall ; "  and  it  was  held  not  sufficient  to  tiki 
the  debt  out  of  the  statute.*  A  letter  in  wludi  the  debtor  stttodi 
*^  I  feel  ashamed  of  it  standing  so  long,"  was  held  insufficient^  Thi 
constant  replication  ever  since  the  statute  to  let  in  evidence  of  fl 
acknowledgment  is  that  the  cause  of  action  accrued,  or  that  the  defend- 
ant made  the  promise  in  the  declaration  mentioned  within  the  six  yeuii 
and  the  only  principle  upon  which  it  can  be  held  to  be  an  answer  to  the 
statute  is,  t^at  an  acknowledgment  is  evidence  of  a  new  promise,  id 
as  such  constitutes  a  new  cause  of  action,  and  supports  and  estabfohtf 
the  promise  which  the  declaration  states.  Upon  this  principle,  wbefr 
ever  the  acknowledgment  supports  any  of  the  promises  in  the  dedinr 
tion,  the  plaintiff  succeeds ;  when  it  does  not  support  them,  thoogiK  it 
may  show  clearly  that  the  debt  never  has  been  paid,  but  is  still  a  lo^ 
sisting  debt,  the  plaintiff  fkils.*    The  replication  in  those  States  wbeif 

(Mass.),  881 ;  Roseoe  «.  Hak,  7  id.  274  ;  99,  the  debtor,  some  time  after  the  wM 

Stodard  v.  Doane,  7  id.  387.  in  suit  had  become  due,  executed  an  it 

^  Gibson  v.  Grosvenor,  4  Gray  (Mass.)*  denture  between  himself  and  hiscredM 

006.     In  Leigh  v,  Uthicam,  30  Tex.  100,  by  which  he  assigned  his  propefty  ii  tnirt 

a  letter  as  follows,  "You  said  something  for  such  of  his  creditors  as  ahoold  beeoai 

abont  a  note  you  haye.     Yon  are  apprised  parties  to  the  indentors,  and  the  ciediiaii 

I  have  an  offset,  &c.     When  I  see  you  we  covenanted  to  dischaige  him  from  all  dda 

will  adjust  the  matter,  and  whatever  is  or  demand,  action  or  right  of  actioii,fiV 

due  on  the  note  I  will  pay,*'  of  itself,  in  the  space  of  seven  years,  upon  reodiim 

the  absence  of  any  other  evidence  to  apply  their  respective  portiona  of  the  prapoty* 

it  to  the  note  in  suit,  was  held  insufficient;  The  plaintiff  executed  the  indeatnxe.  ft 

but  the  rule  generally  adopted  is  that,  if  was  held  that  the  indeatnrB  did  MtiM' 

the  writing  is  indefinite  as  to  the  debt  in  pend  the  statute  or  keep  the  debt  on  foA 

question,  parol  evidence  is  admissible  to  See  also,  to  same  eflfecti  Saiith  «.  Kastoi^ 

explain  it,  as  any  other  latent  ambiguity.  anU, 

3  BaUey  «.  Crane,   21  Pick.    (Mass.)  «  Wilcox  v.  William^,  S  Kev.  201 

828.  *  Tanner  «.  Smart»  <  B.  Ii  a  (KM. 

*  In  Hamwy  «.  Tobey,  15  Piok.(Mass.) 
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I  writtai  acknowledgment  is  reqnired  mast  now  ipedfy  tiimt  the 
idnowtedgment  wa»  in  wntii^,  signed  bj  the  debtor.^ 

Sbo.  87.  IHitliiotion  between  Absolute  and  Quallfled  Ptomlsee, 
feo.  Zlhietnitione.  —  When  the  plaintiff's  declaration,  as  is  usually  the 
■ae,  is  framed  on  the  original  absolute  promise  to  pay  on  request,  any 
fiiting  signed  by  the  party  within  six  years  of  the  commencement  of 
lie  aeHon,  (lowing  an  express  or  implied  absolute  promise  to  pay  the 
Mity  or  satisfy  the  daim,  will  suffice  to  sustain  the  action.^  But  when 
iia  defendant's  promii9e  to  pay  is  qualified  and  conditional,  the  oon- 
Htikm  most  be  shown  to  be  accomplished,  and  the  promise  to  have 
weome  abaolnte,  so  as  to  support  the  absolute  promise  laid  in  the  dec- 
aiaticm.*  The  amount  of  the  debt  may  be  shown  by  parol,  and  need 
loi  appear  upon  the  face  of  the  writing ;  *  and  if  the  defendant  admits 
lie  debt,  but  objects  to  the  amount  claimed,  the  law  will  infer  drom  the 
nhniiaion  a  promise  to  pay  what,  upon  investigation,  shall  appear  to  be 
hie ;  and  the  admission,  consequently,  will  give  rise  to  a  cause  of  action^ 
lad  be  a  bar  to  the  statute.*  The  following  letters  and  writings  have 
Men  held  not  to  be  saffident  to  bar  the  statute :  **  I  am  in  daily  expeo* 
atkm  of  being  enabled  to  give  a  satisfactory  reply  respecting  the  de- 
nand  of  Meesrs.  Morrell  against  me."  *  *^  I  will  see  Davis ;  I  have  no 
kmbt  he  has  paid  it ;  if  by  chance  he  has  not  paid  it,  it  is  very  fit  it 
ihoiiU  be.**  *  ^*  I  have  now  a  hope  that  before  a  week  I  shall  have  it  in 
ny  power  to  pay  a  portion  of  the  debt,  when  we  shall  settle  about  the 
iqaidation  of  tiie  balance.**  *  ^^  Plaintiff's  claim,  with  that  of  others, 
ihall  receive  the  attention  that,  as  an  honorable  man,  I  consider  them 
D  deserve ;  it  is  my  intention  to  pay  them,  but  I  mast  be  allowed  time 
D  arrange  my  afi^drs,  and  if  I  am  proceeded  against,  any  exertion  of 
Dine  will  be  rendered  abortive."  *  ^^  I  give  the  above  accounts  to  you, 
o  yoQ  must  collect  them,  and  pay  yourself,  and  you  and  I  will  then  be 
dear.**^  c&X  Y^xe  hitherto  deferred  writing  to  you  regarding  your 
lemand  upon  me  in  consequence  of  some  family  arrangements,  through 
fhidi  I  should  be  enabled  to  discharge  your  account.  I  have  now  the 
Mitiafkction  to  inform  you  that  an  appointment  of  sufficient  fhnds  has 
leen  made,  for  the  purpose  of  which  H.  Y.  is  one  of  the  trustees,  to 
f horn  I  have  given  in  a  statement  of  your  account,  amounting  to  £98  8«. 
ioae  time  must  elapse  before  the  trustees  can  be  in  cash  to  make 
iieee  payments,  but  I  have  Mr.  Wy's  authority  to  refer  you  to  him  for 


1  Fonjth  «.  BrtBtowe,  8  Ezch.  847. 

<  Loipar  V.  TtdUm,  16  Etst,  420 ;  Up- 
Hi «.  ELse,  IS  Ifoore,  804. 

s  Paul,  B.,  HomphreyB  «.  Jones,  14 
IL  4  W.  8;  Waters  v.  Earl  of  Thanet,  2 
}.  B.  759 ;  EdmondB  v.  Downes,  2  Cr.  a 
tf.  459 ;  HaydoD  v.  WilliamM,  7  Bing; 
167  ;  Irving  v.  Yeitch,  8  M.  &  W.  112. 

«  WilliamB  v.  Griffith,  8  Ezch.  848. 


(^  Gardner  v,  M'Mahon,  3  Q.  B.  588; 
Cheslyn  v.  Dalby,  4  Y.  a  C.  288. 

•  Morrell  v.  Frith,  8  M.  &  W.  403. 

f  Poynder  v.  Bluck,  5  Dowl.  P.  C.  570. 

•  Hart  V.  Prendergast,  14  M.  &  W.  741. 
But  see  Edmonds  v,  Goater,  21  Law  J.  Ch. 
290. 

•  Feam  v.  Lewis,  6  Bing.  849. 

M  Bontledge  v.  Bamsay,  8  Ad.  &  EL  221. 
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any  fbrther  information."^  ''Bring  the  bill;  I  shall  be  at  your  m 
vice."  ''  Send  me  your  account.  If  it  is  just,  I  will  settle  it."'  <' 
hereby  chai'ge  my  reversionary  interest,  when  the  same  shall  fkll  int 
possession  and  be  rendered  available  to  my  use,  with  the  payment  a 
£108  8«.  9d.  to  Mr.  Martin,  to  carry  lawful  interest."*  ''I  am  mad 
surprised  at  receiving  a  letter  this  morning  for  the  recovery  of  jooi 
debt.  I  candidly  tell  you,  once  for  all,  I  shall  never  be  able  to  paj 
3'ou  in  cash,  but  you  may  have  any  of  the  goods  we  have  at  th( 
Pantechnicon  by  paying  the  expenses  incurred  thereon."  ^  An  agrae- 
ment  in  writing,  which  does  not  acknowledge  a  debt,  or  oontttn  i 
promise  to  pay  the  same,  except  upon  failure  to  produce  a  certain 
receipt,  and  which  expresses  no  consideration,  has  been  held  insoffidenl 
to  remove  the  statutory  bar.*  The  rule  in  all  cases  being  that,  when 
a  promise  is  conditional,  there  can  be  no  recovery  unless  the  oonditioii 
is  fulfilled,  or  there  is  a  new  and  sufiScient  consideration  for  the 
promise ;  *  and  in  a  case  of  this  character  no  promise  can  be  implied, 
because  there  is  an  express  denial  of  liability,  and  the  debtor  wouU 
certainly  be  entitled  to  the  whole  statutory  period  in  which  to  prodooc 
his  receipt. 

Sec.  88.  Promise,  Ao^  must  be  definite.  Amount  need  not  In 
stated.  —  In  a  Georgia  case,'  in  order  to  establish  a  suspension  (A 
the  statute,  the  plaintiff  introduced  a  letter  from  the  defendant « 
follows:  '^Grentlemen,  —  In  reply  to  3'our  favor  of  the  22d  instant 
you  wiU  please  to  withdraw  your  draft  of  $314.37  on  me,  as  I  cannot 
pay  for  the  present.  As  soon  as  I  have  the  money,  I  shall  remit;' 
and  it  was  held  too  indefinite  to  avoid  the  statutory  bar  as  against  tlM 
account,  or  to  sustain  an  action.  And,  generaUj',  in  the  case  ol 
written  acknowledgments,  as  in  parol,  of  which  numerous  illustratiooi 
have  already  been  given,  the  new  promise  must  be  direct  and  positive 
and  if  it  is  dependent  upon  an  acknowledgment,  the  acknowledgmeo 
must  be  unqualified,  of  a  subsisting  debt,  which  the  debtor  is  liaU 
and  willing  to  pay.^  The  exact  amount  of  the  indebtedness  need  do 
be  stated.  If  the  debt  is  identified,  the  amount  may  be  1^  open  fo 
Aiture  adjustment,  or  may  be  proved  by  parol.*    The  mere  mention  ol 


1  Whippey  v,  Hillary,  8  B.  &  Ad. 
400. 

a  Spong  V.  Wright,  9  M.  &  W.  629. 

*  Martin  v.  Kuowles,  1  N.  &  M. 
422. 

*  Cawley  «.  Furnell,  20  Law  J.  C.  P. 
197. 

»  Aldrete  v.  Demitt,  82  Tex.  576. 

*  Price  V.  Price,  84  Iowa,  404. 

Y  Sedgwick  v.  Gerding,  55  Ga.  264. 

'  Senseman  v.  Hershman,  82  Penn.  St 
83;  Otterhack  v.  Brown,  2  McArthur 
(U.  S.  C.  C),  541 ;   MiUer  v.  Baachoro, 


83  Penn.  St  356.  It  must  be  madi  t 
the  party  seeking  its  benefit,  or  to  soo 
one  authorueed  to  act  for  him,  and  withoi 
protest  or  claim  of  set-ofil  Teesen  «.  Cami 
Un,  1  ni.  App.  424. 

•  Hart  V.  Boyd,  54  Miss.  647.  InOi 
ton  Female  Academy  v.  Gilman,  66  Hi 
148,  a  letter  as  follows,  **  It  woaki  s 
my  convenience  to  ezecate  my  note 
the  balance  due  for  rent,  payable  Jan. 
1877,"  was  held  too  indefinite  proof  of 
acknowledgment  of  the  debt  to  take  it 
of  the  statute. 
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«D  iodebtedneas,  without  questlomng  it,  is  not  sofBcient ;  ^  nor  is  a 
mere  request  for  delay,  without  stipulating  any  time  for  indulgence ; ' 
DOT  ifl  the  fact  that  one  co-debtor  has  suffered  a  judgment  by  default 
opoQ  the  joint  debt  to  be  entered  against  bim,  such  an  acknowledg- 
aeDt  as  will  remove  the  statute  bar  against  his  co-debtor.* 

Sic.  89.  Xovtanoes  of  Sufficient  Acknowledgments.  —  The  fol- 
lowing acknowledgments,  on  the  other  hand,  importing  a  promise  to 
IMj  ^  debt  or  satisfy  the  dalm,  have  been  held  sufficient  acknowl- 
edgments within  the  statutes:  ^^I  am  wretched  on  account  of  your 
Dot  being  pud :  there  is  a  prospect  of  an  abundant  harvest,  which 
most  reduce  your  account ;  if  it  does  not,  the  concern  must  be  broken 
op  to  meet  it."^  *^The  demand  is  not  a  just  one,  but  I  am  ready 
to  settle  the  account  ...  I  am  not  in  his  debt  £90 ;  shall  be  happy 
to  settle  the  difference."  *  ^^  I  am  ready  to  put  it  out  of  my  power  to 
tike  advantage  of  the  limitation  act,  and  will  immediately  give 
yoa  my  note  for  whatever  is  due  to  you."*  *'  Your  account  is  quite 
correct,  and  O!  that  I  were  now  going  to  enclose  you  the  amount 
of  it"^  If,  in  an  account  rendered,  there  are  two  perfectly  distinct 
items,  not  in  any  way  connected  together,  and  forming  no  part  of  one 
eoQtinQous  transaction,  a  signed  acknowledgment  as  to  one  of  them 
will  not  take  the  other  out  of  the  operation  of  the  statute.*  Where  a 
written  acknowledgment  of  the  debt,  signed  by  the  debtor,  had  been 
lost,  oral  evidence  of  the  contents  of  the  writing  and  of  the  making  of 
tk  acknowledgment  was  permitted  to  be  given,  so  as  to  take  the  case 
oot  of  the  operation  of  the  statute.* 

Sic.  90.  Direction  In  a  Will,  to  pay  Debta.  —  A  general  direction 
by  a  testator  in  his  will,  that  all  his  just  debts  shall  bo  paid,  is  treated 
is  applicable  onl}'  to  those  liabilities  that  are  enforceable  by  legal  pro- 
ceedings, consequently  it  is  not  regarded  as  sufficient  to  operate  as  a 
wairer  of  the  defence  of  the  statute  of  limitations.^*  But  specific  direc- 
tioos  to  pay  certain  claims  upon  which  the  statute  had  run,  or  upon 
whidi  it  was  running  when  the  will  was  executed,  would  operate  as  a 
waiver  of  the  statutory  bar,  which  would  be  binding  upon  the  executor 
ttd  all  others  mterested  in  the  distribution  of  the  estate  to  the  extent 
ttd  subject  to  the  restrictions,  if  any,  put  thereon  by  the  testator." 

Sec.  91.  Debts  due  from  Corporationa.  — Where  a  debt  is  con- 
^tMbd  by  an  officer  of  a  corporation,  as  such,  or  a  note  or  other  obli- 

>  Haoaon  v,  Towle,  19  Kan.  273.  «  Gardner  v,  M*Mahon,  3  Q.  B.  561. 

'Cookv.  Cook,  lOHeisk.  (Teim.)664.  "^  Dodson  v,   Mackey,   8    Ad.   &  £1. 

bt  see  Bloom  v.  ELam,  80  La.  An.  Part  225. 

L  1207,  where  a  letter  of  that  kind  was  o  Robarte  v.  Robarts,  1  M.  &  P.  489  ; 

lid  ssflident,  not  only  to  take  the  note  Rothery  v.  Mannings,  1   B.  &  Ad.  15 ; 

it«f  the  aUtnte  as  to  the  principal,  bat  Phillips  v.  Broadley,  9  Q.  B.  744. 

» as  to  the  surety.  *  Haydon  o.  Williams,  7  Bing.  163. 

*  Lane  9.  Richardson*  79  K.  C.  159.  vi  Broxton  v.  Wood,  4  Gratt  (Va.)  25  ; 

*  Bird  9,  Gammon,  8  Bing.  N.  C.  888.  Bush  v.  Fales,  1  Phila.  (Penn.)  463. 

*  CoUedge  v  Home,  8  Bing.  119.  ^  Broxton  v.  Wood,  ante. 
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time  being. 
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gation  is  execnted  by  him  as  such,  a  payment  or  new  pmntise  made  bf 
his  successors  in  that  oQlce  will  have  the  effect  to  keep  the  debt  ct 
foot  and  save  it  from  Ihe  operation  of  the  statnte ; '  and,  if  the  note  ii 
so  executed  as  to  I'cnder  the  individuals  signing  it  piersooaUv  liable 
therefor,  the  question  as  to  whether  a  payment  made  tbereon  by  their 
successors  in  office  was  not  authorized  by  them  is  for  the  jury.  Thiis, 
in  the  ease  last  cited  it  appeared  that  the  parish  vestry  having  rcsoliBd 
to  borrow  money  to  build  almshonscs,  the  plaintiff's  testator  advanced 
some  of  the  money  upon  the  sccuri^'  of  a  promissoi^-  note  cxecntnd  bj 
the  defendants  and  others,  who  were  parish  officers,  as  follows ;  — 

LuNRHOs,  1st  May,  1330. 
£186.  —  We  promise  to  pay  to  David  Jooes  or  bearer,  on  demand,  tfe 
Bom  of  one  hundred  and  eigbty-fite  pounds,  with  interest  tbereon  froiD  tk 
first  day  of  May,  1330,  at  the  rale  of  £6  per  centum  per  annum,  for  vala 
received,  to  boild  twelve  almshouses  at  Towyu. 

Joseph  Uuohes,  )  _,     ,       ,_    r 

h.   BOBKRTS,  > 

John  Evans,        f 
W.  Evaub,  _^     j 
Witness  ~  J.  Jokbh. 

Interest  on  this  note  had  been  regularly  paid  by  the  overseers  for  th 
time  being  up  to  1847,  and  by  them  debited  to  the  parish.  The  defend 
anta  had  never  paid  any  interest  on  the  note,  nor  in  express  terms  eve 
authorized  the  parish  officers  to  pay  it  for  them.  Upon  tlie  trial  befor 
WiGUTMAN,  J.,  at  the  assizes,  tlie  judge  instructed  the  jury  that  th 
defendants  were  entitled  to  a  verdict  if  the  payment  was  made  withot 
their  knowletige  or  authority.  But  upon  a  rule  to  set  aside  the  verdii 
on  the  ground  of  misdirection,  the  verdict  was  set  aside,  the  court  bold 
ing  that  it  was  a  question  for  the  jury  whether  or  not  the  defendant 
had  not  constituted  tlie  churchwardens  and  overseers  of  the  parish  fc 
the  time  being  their  agents,  for  the  purpose  of  payii^  die  interest.* 

Sec.  92.  Bntry  of  Debt  in  Sohedula,  Dead,  Ao.  —  Under  thei 
statutes,  the  entry  of  a  debt  in  an  inventory  or  schedule  of  the  debtor' 
debts,  to  be  filed  in  insolvency  or  in  any  proceeding,  when  the  act  1 
Toluntar)',  ia  held  suCBcieot  to  take  the  debt  out  of  the  statute,  if  th 
schedule  or  inventory  ia  signed  by  the  debtor,  but  not  otherwise,  nnlet 
it  is  made  a  part  of  another  instrument  which  is  signed.*  Such  & 
entry  would  iiot  be  sufficient,  even  though  sworn  to,  unless  signed  b. 

'  Jones  r.  Hughes,  6  Eich.  104.  save  the  note  horn  the  operation  «f  tt 

*  Bew  V.  Pettet,  1  Ad.  k  El.  IM.  statute,  it  WM  proved  that  in  1833  tbe  ad 

'  Woodbridge  V.  Allen,  IS  Met.  (Hasa, }  miQiatrator  of  the  maker  letuiued,  aadi 

470.     In  Smith  v.  Poole,  12  Sim.  17,  au  citation,  an  inventory  and  aoooont  af  Hi 

action  was  brooght  on  a  nobe  upon  nMch  debtor's  assets  and  liabilities,  in  which  tU 

no  paymt-nt  had  been  made  lince   1823.  note  was  indnded,  and  it  was  bald  rafl 

The  action  was  brought  in  ISSE,  and  to  cienb 
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Oe  debtor.  The  recital  in  a  mortgage  that  it  is  made  8ub)«ct  to 'a 
prior  mortgage,  if  made  before  the  statute  has  run  thereon,  does  not 
^^V  nspend  the  operation  of  the  statute  and  start  it  afl*esh  IVom  the  date 
of  sQch  recital ;  ^  bnt  such  a  recital  in  a  mortgage,  made  after  the  statute 
has  ran  upon  a  previous  mortgage,  renews  the  prior  mortgage  and 
gives  it  a  new  p^od  of  life  fh>m  the  date  of  the  mortgage  in  which 
soch  recital  is  contained.'  In  order  to  operate  as  a  renewal  of  a  debt 
upon  wliich  the  statute  has  run,  the  writing  in  which  the  acknowledg- 
ment or  new  promise  is  contained  must  either  have  been  delivered  to 
the  creditor  or  to  some  person  acting  for  him,  or  deposited  in  some 
poblic  office,  where  it  can  be  said  to  have  been  deposited  with  the  intent 
ud  purpose  that  the  creditor  should  rely  upon  it  to  keep  his  debt  on 
feot.'  The  mere  fact  that  the  debtor  made  a  written  acknowledgment 
of  the  debt,  or  promise  to  pay  it  even,  which  he  retained,  and  which 
was  never  delivered  to  the  creditor,  will  not  operate  to  repeal  the  stat- 
ute as  to  such  debt/ 

Sec.  93.  Sufficiency  of,  for  the  Court,  except.  —  The  question 
whether  a  written  acknowledgment  is  sufScient  to  amount  to  an  abso- 
lute promise  to  pay  is  a  question  for  the  court,  and  should  not  be 
>iibmitted  to  the  jury.*  Where,  however,  a  document  of  doubtfUl 
ooostruction  is  put  in  evidence  to  avoid  the  effect  of  the  defendant's 

P^9  and  has  to  be  explained  by  extrinsic  facts,  the  question  is  for  the 
Jiiiy,« 

Sic.  94.   Muat  be  signed  by  the  Debtor.  —  It  is  necessary,  under 

^  statutes  in  thoee  States  where  the  acknowledgment  is  required  to 

'^  *'  in  writing  and  signed  by  the  party  chargeable  thereby,"  that  the 

^trument  relied  upon  as  an  acknowledgment  should  bear  the  actual 

*%nature  of  the  person  to  be  charged,  and  the  circumstance  that  it  is 

^  his  handwriting  does  not  give  it  validity.^    In  one  case  it  was  held 

^  Pafaner  «.  Batler,  86  lows,  676.  gee,  10  Watts  (Penn.),  172;  BeigfaatiB  v. 

*  I>ay  V.  Baldwin,  84  Iowa,  880.  Calhoun,  6  id.  219. 

*  Buguid  V,  Scholfield,  82  Oratt.  (Va.)         •  MorreU  v.  Frith,  8  M.  A  W.  402  ; 
*^-  Snook  V,  Meare,  6  Price,  636. 

*  Smith  V.  Eastman,  8  Cnsh.  (Mass.)  ▼  Bayley  v.  Ashton,  12  Ad.  k  El.  498. 

^^  :    Hng^es  V.  Paramore,  86  Eng.  L.  k  In  Hyde  v.  Johnson,  2  Bing.  N.  C.  776, 

"^^  1^5.  the  debtor's  wife  wrote  a  letter  to  the 

^^     It«fittledge  V.  Hoatledge,  8  Ad.  A  El.  plaintiff  in  her  hnsband's  name  and  at  his 

r?^  »    Bsncock  V,  Bliss,  7  Wend.  (N.  Y. )  request,  proposing  to  pay  the  debt  by  in- 

^l*  »      Oliver  v.   Gray,  1  H.  &  O.  (Md. )     stalments  ;  and  the  court  held  that,  as  the 
«04  • 


^**  ^«  would  call  on  the  plaintiff  in  the  the  legislature  well  knew  how  to  express 

^J?**^^  of  two  or  three  weeks  and  give  him  the  distinction  between  a  signature  by  the 

«^>^^^  aatisfactiott  he  coold  desire,  it  was  party  and  a  signature  by  his  agent,  and, 

^»  .        %hat  the  oonstrnctlon  and  cHffect  of  as  the  act  expressly  mentions  the  signature 

^^^  '^t^  for  the  court,  and  that  there  was  of  the  party  only,  we  Uiink  it  a  safer  oon- 

^^^^^^^^xig  to  go  to  the  jmy.    ICagee  «.  Ma-  struction  to  adhere  to  the  precise  words  of 
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that  where  the  debtor  wrote  the  entire  instrument,  induding  his  Dame, 
at  the  top,  as  ^'  I,  A.  B.,"  &c.,  it  was  a  sufficient  signature ;  ^  bat  it  ii 
not  believed  that  this  would  be  regarded  as  sufficient  under  our  statatei. 
But  the  omission  of  a  date  is  not  material,  as  it  may  be  supplied  Iqr 
parol ;  ^  neither  is  it  indispensable  that  the  name  of  the  creditor  ahoold 
appear  in  the  instrument,  as  that,*  as  well  as  the  identity  of  the  debt, 
may  be  supplied  by  parol.* 

Sec.  95.  Promise  must  bind  th^  Debtor  perBonally.  Conditioii^ 
Effect  of.  —  The  words,  ^'  unless  such  acknowledgment  or  promise  tn 
made  or  contained  by  or  in  some  writing  signed  by  the  person  charge 
able  thereby,"  are  held  to  be  restricted  to  the  personal  liability  of  the 
debtor,  and  if  he  promises  to  pay  out  of  a  particular  fund,*  or  if  he 
sa^'s  that  certain  persons  are  owing  him,  and  that  the  creditor  mej 
get  the  amount  to  appl}'  on  his  debt  if  he  can,  —  he  does  not  theiel^ 
charge  himself,  or  remove  the  statute  bar  so  as  to  enable  the  creditor  to 
recover  the  debt  of  him.*  In  the  case  last  referred  to,  the  debtor  wrote 
the  plaintiff  as  follows :  — 

Gkntlemen,  —  I  have  hitherto  deferred  writing  to  you  regarding  yoor 
demand  upou  me,  in  consequence  of  some  family  arrangements,  through  whidi 
I  should  be  enabled  to  discharge  your  account,  and  which  were  in  progrM) 
not  having  been  completed. 

I  have  now  the  satisfaction  to  inform  you  that  an  appointment  of  suffideot 
funds  for  this  purpose  has  been  signed,  of  which  Henry  Young,  Esq.,  12  Ems 
Street,  Strand,  is  one  of  the  trustees,  to  whom  I  have  given  in  a  statement  of 
your  account,  amounting  to  £98  8«.  Qd.  It  will,  however,  be  unavoidable  thit 
some  time  must  elapse  before  the  trustees  can  be  in  cash  to  make  these  pay- 
ments ;  but  I  have  Mr.  Young's  authority  to  refer  you  to  him  for  any  further 
information  you  may  deem  requisite  on  this  subject.  I  remain,  GeotlemeD, 
your  obedient  servant,  A.  W.  Hillabt. 

LiTTLEDALE,  J.,  Said :  ^^  I  think  this  is  not  sufficient  to  take  the  case 
out  of  the  statute  of  limitations ;  and  I  think  that  the  plaintifl^  ooglit 
to  have  gone  to  Mr.  Young  for  the  money." 


the  statute,  and  that  we  should  be  legis- 
lating and  not  interpreting,  if  we  extended 
its  operation  to  writings  signed,  not  by 
the  party  chargeable  thereby,  but  by  his 
agent"  See  also  Clarke  v.  Alexander,  8 
Scott  N.  C.  147. 

i  Holnies  v.  Mackrell,  8  C.  B.  N.  s. 
789. 

«  Kincaid  v.  Archibald,  73  N.  Y.  183 ; 
Edmonds  v.  Downes,  2  Or.  &  M.  459 ; 
Hartley  v.  Wharton,  11  Ad.  k  £1.  934  ; 
Lechmere  v,  Fletcher,  1  C.  M.  &  R.  623. 

*  Hartley  v,  Wharton,  ante;  Mahon  «. 
Cooley,  86  Iowa,  479. 

«  InShortredge  v.  Check,  1  Ad.  &  EL  57, 


the  defendant  had  written,  "I  will  pij 
the  promissory  note,"  and  it  was  held  thit 
the  onus  of  proving  the  existence  of  mem 
than  one  promissory  note,  to  which  tin 
writing  might  refer,  was  upon  the  penoi 
disputing  the  debt.    And  under  tl^  nb 
that  the  identity  of  the  debt  may  lie  shova 
by  parol,  it  was  held  that  a  pmrnmatf 
note,   though  iinstamiied,   and   for  ^ 
reason  void,  is  admissible  to  show  wfaiil 
was  intended    by  the    acknowledgmsBt 
Spickemell  o.  Hotham,  Kay,  669. 

*  Boutledge  v.  Routledge,  8  Ad.  &  B. 
221. 

•  Whippy  •.  Hillary,  5  C.  4  P.  W. 
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For  the  defence,  Mr.  Young  was  called.     He  stated  that  he  was  not 
bftmds  till  about  three  months  after  the  bringing  of  the  present  action ; 
\    and  that  as  soon  as  he  was  so,  he  sent  to  the  plaintifis  to  offer  them  the 
i    mm  mentioned  in  the  letter. 

After  the  evidence  was  dosed*  Liitledale,  J.,  said:  '^ I  am  of 

opinion  that  this  letter  is  not  sufficient  to  take  the  case  out  of  the  stat- 

^*   If  the  acknowledgment  be  accompanied  by  a  condition,  3'ou  must 

^  the  whole  together.     In  tins  letter,  the  defendant  refers  to  Mr. 

foQng.    At  most  it  is  only  a  promise  to  pay  when  Mr.  Young  is  in 


i 


\ 
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CHAFTEB  IX. 


Part  Patxent,  Agbhowledgmeht  bt. 


8so.    90.   Effect  of;  generally. 

97.  Must  be  nuule  as  Payment  of 

Part  of  Debt. 

98.  Most  be  Nothing  to  repel  Infer- 

ence of  Admission  that  more 
is  due. 

99.  Payment  by  Representatives  of 

Debtor. 

100.  Rule  in  Tippets  v.  Heane. 

101.  Payment  must  be  authorized, 

and  voluntary. 

102.  Rule  in  Linsell  v.  Bonsor. 
lOS.   Payment  made  to  Agent  bind- 
ing, when. 

104.  Principle  and  Requisites  of  an 
Acknowledgment  by  Part 
Payment. 


Sbc.  106. 

106. 

107. 
108. 
109. 
110. 

111. 
112. 

iia. 

114. 
115. 
116. 


Efrect  of  Flurt  Fajnmtcf  Fni* 

dpal  or  Interest 
Rebuttal  of  Implication,  bd^ 

terminate  Debt 
P&yment  into  Couxt 
Identity  of  Debt 
Questions  for  the  Jniy. 
General  Rule  as  to  AppRf^^' 

ation  of  PtiymentSL 
Oral  Proof  of  Put  Payment 
Part  Psyment  need  not  be  >* 

Money. 
Test  as  to  what  amounts  to  P*^ 

Payment 
Part  Payment  by  Bill  or  No«^ 
Indorsements  on  Notes,  Ice 
Evidence  of  Part  Payment 


Sec.  96.  Bffeot  of,  generally.  —  In  England,  prior  to  the  adopti^^ 
of  the  Stat.  9  Geo.  IV.  c.  14,  a  part  pa3'ment  of  a  debt  was  treaO^^ 
as  a  sufficient  acknowledgment,  to  uphold  a  promise  to  pay  it,  ^^' 
though  the  statute  of  James  I.  contained  no  such  provision.  Tt^^ 
courts  read  an  exception  into  the  statute  in  the  case  of  a  part  paymer^^ 
of  either  principal  or  interest ;  and  this  exception  has  been  express  1-? 
preserved  in  the  Stat  9  Geo.  IV.  c.  14,  and  in  all  the  statutes  of  - 
similar  character  in  the  States  of  this  country  except  in  Nevada.  C  ^ 
Nevada,  the  statute  contains  no  exception  giving  effect  to  part  paymei:^ 
as  an  acknowledgment ;  and  it  is  held  that  a  part  payment,  unless  evi- 
denced b}*  a  writing  signed  b}'  the  debtor,  does  not  have  the  effec?^ 
either  to  suspend  or  remove  the  statutory  bar.*    Under  this  provision.- 


1  Wiloox  V.  Williams,  5  Nev.  206.  In 
Georgia,  in  Hollaml  v.  Chaffin,  22  Ga.  343, 
it  was  held  that  |)artial  j>ayinent  of  a  note, 
together  with  an  express  admission  of  the 
debt,  are  insufficient,  unlejw  the  admission 
is  in  writing.  See  also  Pefia  v.  Vance,  21 
Cal.  142,  and  Heinlin  v.  Castro,  22  id.  100, 
to  the  same  effect.  In  some  of  the  early 
English  cases  arising  under  the  9  Geo.  IV. 
it  was  held  that  a  part  payment  of  a  debt 
would  not  take  the  boUnce  out  of  the  stat- 


ute unless  there  was  a  promise  in  writing"^ 
Waugh  r.  Cope,  6  M.  &  W.  824  ;  Wain 
man  v.  Kynman,  1  Exch.  118.  But  tlm^ 
doctrine  was  overruled  by  Cleave  r.  Jones^ 
15  Jut.  515,  and  never  had  any  real  foun-^' 
dation.  Indeed,  it  was  in  defiance  of  the^ 
statute  and  its  plain' intent,  and  there  can  ^ 
be  no  (|ne8tion  but  that  the  payment  of  a  - 
part  of  a  debt,  nothing  being  said  tliat  in-  " 
dicates  an  intention  not  to  jwy  the  Uilance, 
or  to  repudiate  the  existence  of  a  balance, 
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lymeiit  of  principal  or  interest  takes  the  case  entirel j  oat  of 
,  and  siioli  part  payment  may  be  proved  in  the  same  manner 
be  statutes  were  enacted.^  In  such  cases  the  part  payment 
acknoiriedgment  by  statute,  and  only  kares  Uie  plaintiff  to 
he  Dust  that  k  was  made  and  intenddd  as  a  part  payment ; 
rhere  no  statotory  provision  exists,  soch  part  payment  only 
»  evidence  from  wfaidi  an  acknowledgment  may  be  inferred^ 
absolutely  an  admowiedgment.'  This  proviso  was  enacted 
te  part  payment  of  principal,  or  the  payment  of  interest, 
41  a  very  diflbient  footing  from  a  mere  verbal  promise.  ^^  A 
observes  Tridal,  C.  J.,  **'  is  frequently  made  rashly,  and  is 
>le  to  ndsoonstnietion ;  whereas  a  payment  is  not  sapposed  to 
nadvisedly.  A  person  may  part  with  his  words  rashly,  not 
I  money.*  • 
Must  be  made  as  Payment  of  Part  of  Debt  — In  order 
money  payment  a  part  payment  within  tiie  statute,  it  must 

ranAiiito  of  the  debt,  aad  payment  of  Um  faiterest  or  piindptl  of  s 

1  vitality  for  a  new  statotory  debt,  maeeompaiiied  by  contempoFuieoiit 

rett  «.  Petit,  4  Mich.  608;  qealiQriiig  aoti  or  daelaimdona  of  the  payoff 

ond,  28  Vt  642 ;  State  Bank  takes  a  debt  oat  of  the  atatute  of  limits^ 

.  Aik.  SS8  ;  Arnold  «.  Down-  tions ;  and  tbe  itatute  leqniiing  acknowl* 

h.   (N.  T.)  564;  Rocker  «.  edgmentt  to  be  in  wiitixig  alters  the  mods 

trobh.  (S.  C )  98  ;  Smith  n.  of  proof,  but  sot  the  effect  of  acknowledip- 

•  418;  Ayer  m.  Hawkins,  19  uents  or  promises,  and  does  not  affect  the 

rliapa  something  more  than  a  oflRsot  of  a  part  payment,  wlitch  ig  a  spedea 

ot  abonld  be  shown.    David*  of  acknowledgment  in  every  sense  eqaal  to 

son,  83  Hiss.  41 ;  Davies  «.  one  expressed  in  writing.    Barron  «.  Ken* 

Jar.  1044 ;  Smith  v.  West-  nedy,  17  Cal.  574. 

IfissL  ess.     Bat  whatever         >  BIdd  v.  Mcggridge,  2  H.  &  N.  557 ; 

f  have  been  tho  dectnne  in  Hollb  «.  Palmer,  2  Bmg.  N.  0.  718. 

then  «an   be   no  question         *  Wyatt  v.  Hodson,  1  M.  &  Sc.  447. 

the  fiust  of  a  part  payment  is  In  Wesner  v.  Stein,  97   Penn.  SL  822, 

t  is  soflBcient  to  renew  the  en-  Msroub,  J.,  aays  :  "  Part  payment  of  a 

em  the  balance  is  repodiated  debt  within  six  years  before  snit  bronght 

nee  denied.  United  States  v.  Is  snfficient  fhmi  which  to  infer  a  promise 

^all.  (U.  S.)  254  ;  or  at  least  to  pay ;  bat  the  payment  must  be  clearly 

wanant  a  jary  in  finding  a  proved."      Borr  «.    Biinr,  27   Penn.  St 

my  the  bahmce,  even  tho^  284;   Yaw  v.  Kerr,  47  id.  838;    Pattes 

I  not  therefrom  draw  snch  an  o.    Hassinger,  69  id.  811.      In  Barclay't 

a  matter  of  law,  VHiito  v.  Appeal,   64  Penn.  SU  67,  Sharswood^ 

[o.  870 ;  Whippb  v.  Stevena,  J.,  says :    ''There  can  be  no  more  na* 

9 ;  IlUey  «.  Jewett,  2  Met  eqnivooal  acknowledgment  of  a  present, 

;   Balch  v.  Onion,  4  Cnsh.  existing  debt,  than  a  pa3rnient  on  account 

;  Kaah  «.  Hodgson,  81  Eng.  of  it; "  and  according  to  all  the  anthoritieo 

\ ;  Pond  9.  WiUiiuns,  1  Gray  this  is  all  that  is  required  to  take  a  oase 

} ;   Bamoay   «.  Warner,    97  out  of  the  statutes.    Part  payment  does 

iderson  9.  Milton  Stage  Oo.,  not  create  a  new  debt,  but  revives  the  old 

Kesom  «.  D'Annand,  18  La.  one,  and  the  action  must  be  predicated 

«r  9.  Walker,  54  Me.  18.  upon  the  original  debt    Biscoe  v.  Stone, 

p.  Jones,  6  Kxnh.  576  ;  Bank  11  Aik.  89;  Egerey  v.  Decrew,  58  Me.  892; 

Salloa,  49  N.  Y.  155.    Part  Elmore  v.  Robinson,  18  La.  An.  65L 
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be  ehown  to  be  a  pajinent  of  a  portion  of  ad  a<1initted  debt,  and  ^ 
to,  nnd  accepted  by  the  creditor  as  such,  ac(?oinpanicd  by  circomsUnct 
amonnting  to  an  absolute  and  unqiialiiied  acknowledgment  of  morelxiii{ 
due,  from  which  a  promise  may  be  inferred  to  pay  the  remainder.  I 
the  payment  was  intended  by  the  debtor  to  be  a  payment  of  all  that  *l 
due,  the  circumstance  of  the  creditor's  having  received  it,  and  treatedl 
as  a  part  payment  only,  will  not  bring  it  within  the  statute.'  Pu 
payment  of  a  debt  is  not  of  itself  conclnsive  to  take  the  case  oul  0 
the  statute.  In  order  to  have  that  effect,  it  must  not  only  appear  llu 
the  payment  was  made  on  account  of  a  debt,  but  also  on  account  of  lb 
debt  for  which  action  is  brought,'  and  that  the  paj-ment  was  mid 
as  n  part  of  a  larger  indebtedneaa,'  and  under  such  circumstaucts a 

'  In  Vaster  v,  Dawbcr,  6  Eich,  863,  ent,  (md  whieli  hiving  been  ilon?,  and  A 

ta  action  of  aaaumpidt  wm  brought  upua  rectipt  having  been  signed  by  Ciuha 

a  promissorj  nolo  for  i'BOO,  dated  Dec.  7,  furtber  interrat  was  paid.    .1,  Clnri  mlN 

1915,  and  ^ao  upon  asothcr  aota  tor  the  qnently  died,  baving  previoiKly  bnguatt* 

same  umomit,  date<]  Jan.  SO,  IS  16.   The  d?-  tlie  natei  in  (juestiaii  to  hii  cxKUton,  lid 

fendontplHuleil  tlutaftHriniking thenotes  Feitnin  dirwtioiuas  to  the  invattHMI 

it  was  agreed  betveen  J.  Clark  and  the  the  proceeds.     It  was  IieM  Ibit  tbt  gl't^ 

defendant  thtit  the  latter  ahonld  purchaae  of  tlje  receipt  was  not  a  part  pirnieit  I 

with  hia  on-u    tnoney   a   piece   of   paper  acknowledgment  of  the  debt,  to  as  utA 

markeJ   with  a   lOl.  receipt  stamp,  and  the  co-se  out  of  the  statute  of  liniiUliM 

Bhoald  fill  upand  write  od  it  tbua:  "  Hull,  ami  that  the  renewal  of  the  two  notn  i 

February  16tb,   1846.      Ileceiced   dF    R.  January,  !84e,  could  not  be  cnushlnvli 

Dawber    (the    defendant),    tlie    auma  of  a  promise  so  as  to  render  tbe  defend! 

£1,080,  being  tbe  principal  and  intcreat  liable,  by  a  new  promiae,  to  pay  the  o^ 

on  two  notes,  dated  December,  184S,  and  innl  notes.     Tipl>eta  v.  Hesne,  1  C.  U. 

Jannary,  1818,    in  full  of  al!  demands."  R-  262. 

That  tho  defsndnnt  should  Buffer  J.  Clark  =  Tippeta  v.    Henne,    4    Tjrwh.    71 

to  sign  his  name,  and  that  such  jmrchase  Wainnian  v.  Rynman,  1  Eich,  IIS.    T 

of  the  paper,  and  snch  writing  out  and  mle  and  its  application  b  well  illoitni 

Blling  up,   and    permitting  J.   Clark   to  in  aPennsylTania  case,  where  thepaym 

sign  it,  should  be  accepted  by  J.  Clark  in  of  tbe  costa  to  the  prothonotai;  waa  b 

full  satisfaction  and  discharge  of  the  said  not  to  take  the  judgment  out  of  tbe  at 

causes  of  action.    Second  plea,  the  stat-  tite,  because  the  coats  were  not  a  put 

nte  of   limitations.      In   183S,   J.   Clark  tlie  debt     Strawn  e.  Hook,  2S  PomL 

agreed  to  lend  the  defendant  £1,000,  on  SSI. 

receiTing  two  promissory   notea  of  £600         '  A'Court p.  Cross,  8  Bing.  829.  InT 

each.     The  notes  were  Kiven,  and  tbe  in-  pets  v.   Heane,   ante,  Parsb,  B.,  M] 

torest  thereupon  regularly  paid  by  tbe  de-  "  In  order  to  take  B  cose  out  of  the  (tat 

fendant  to  J.  Clark,  who,  on  receiving  it,  of  limitations  by  a  part  payment,  it  m 

was  in  the  babit  of  imlaraing  a  memo-  appear,  in  tbe  firat  place,  tbat  the  paym 

raodnm  on  the  back  of  the  notea.     The  was  made  on  account  of  a  debt ;  second 

hacks  of  tbe  notes  being  at  length  entirely  it  must  appear  that  the  payment  was  m 

covered,  J.  Clark  propoai^  that  the  notes  on  account  of  the  debt  for  which  the  art 

should  be  cancelled  and  others  substituted,  is  brought.     But  tbe  case  muat  go  fntt) 

which  was  accordingly  done,  end  the  notes  for  it  is  neceBsary.  iu  the  third  plao^ 

in  question  given  bythedefendant.  In  Feb-  show  tbat  the  [wyment  was  made  as  } 

ruary,  IBtS,  J.  Clark  eipresstng  a  wish  to  payment  of  a  greater  debt ;   because 

make  the  defendant  apresent  of  the  £1,000,  principle  npon  which  a  partpaymcDt  ti 

<lirected  him  to  buy  a  IOj.  stamp,  and  draw  a  case  out  of  the  statute  is,  that  it  adll 

out  a  receipt  for  £1,000,  and  £60  for  inter-  a  greater  debt  to  be  due  at  the  time  of 
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irarraDt  a  jniy  in  finding  an  implied  promise  to  pay  the  balance ;  ^  and 
if  the  payment  was  made  nnder  such  circumstances  as  to  rebut  any 

put  ptyment.    Unless  it  amounts  to  an  the  intention  of  creating  a  new  liability  to 
admianon  that  more    is  due,   it   cannot  pay  the  debt.     The  acknowledgment  most 
opeiite  as  an  admission  of  any  still  exist-  he  such  as  would  authorize  the  jury  to 
ing  debt"  imply  from  it  a  promise  to  pay,  and  that 
1  Linsell  v.  Bonsor,  2  Bing.  241,  where  question  should  be  left  to  them.    Linsell  v. 
a&  letion  was  brought  to  recover  £2421 1«.;  Bonsor,  2  Bing.  N.  C.  241;  Wakeman  v. 
■adit  was  prored  that  the  defendant  within  Sherman,  9  N.  Y.  88;  Chambers  v,  Gar- 
lizyean,  upon  being  called  upon  for  in-  land,  8  Greene  (Iowa),  322.     In  Harper  o. 
teint,  paid  a  sovereign,  and  said  that  he  Frailey,  53  N.  Y.  542,  it  was  held  that  it 
owed  the  money  but  would  not  pay  it.    It  must  be  made  by  the  party  to  be  charged, 
was  left  to  the  jury  to  say  whether  he  used  or  by  some  person  authorized  to  make  a 
tk  words  in  earnest  or  in  jest ;  and  they  new  promise  on  his  behalf  for  the  residue, 
kaving  foand  that  he  used  them  in  earnest  Where    the  plaintiff  held  notes    against 
it  wae  held  that  the  payment  of  the  sov-  the  defendant,   which  were    dated    more 
€ragn  did  not  take  the  debt  out  of  the  than  six  years  before  the  commencement 
itatate.    A  part  payment  will  not  take  a  of  his  action,  and  the  jury  found  the  fact 
cut  ont  of   the  statute  of   limitations,  that  wiUiin  six  years  the  defendant  made 
unless  it  is  expressly  made  as  part  payment  a  general  payment  to  the  plaintiff  on  ac- 
ta diwhaii^e  of  liability  for  a  larger  amount,  count  of  some  one  or  more  of  the  notes,  or 
■nd  with  the  intention  of  admitting  a  lia-  of  the  indebtedness  manifested  by  them, 
hility  to  pay  the  residue.     Prior  to  'the  it  was  held  that  a  promise  of  further  pay- 
CMof  A'Court  V.  Cross,  ante,  it  was  sup-  ment  must  he  implied  ;  tliat  it  was  not 
pOMd  that  the  mere  acknowledgment  of  a  essential  that  the  defendant  should  have 
debt  was  a  waiver  of  the  statute  ;  but  that  recollected  the  giving  of  the  notes  at  the 
cue  decided   that    the    acknowledgment  time  of  making  the  payment,  if  he  was 
BQst  be  each  as  to  operate  as  a  new  prom-  aware  of  the  indebtedness  for  which  they 
^  h  that  case,  Bkst,  C.  J.,  says:  '*  There  were  given,  and  acted  with  reference  to  it. 
■"  niany  cases  from  which  it  may  be  col-  Ayer  v.  Hawkins,  19  Vt  26.     The  plain- 
ed that  if  there  be  anything  said  at  the  tiff  had  an  account  against  the  defendants, 
^J^coftheacknowletlgmentto  repel  the  in-  for  the  payment  of  a  portion  of  which  a 
"f*»ce  of  a  promise,  the  acknowledgment  third  person  was  liable  to  the  defendants. 
^  not  take  a  case  out  of  the  statute."  Within  a  year  before  the  commencement 
'^  is  for  the  jury  to  say  quo  animo  the  of  the  action   one  of  the  defendants,  to- 
^^  makes  the  admission.     The  mere  act  gether  with  the  plaintiff  and  such  third 
^P«rt  payment  does  not  of  itself  take  the  person,  examined  the  plaintiff's  account, 
*•*  <^«t  of  the  sUtute,  but  the  payment  and  no  objection  was  made  to  any  portion 
J  ?*^  he  made  with  a  view  to  revive  the  of  it,  and  the  items  for  which  such  third 
»    1^^^  liability.     In  the  case  of  Bateman  person  was  holden  were  selected  and  paid 
"  *^Bder,  3  Q.  B.  574,  the  court  put  part  for,  and  credit  was  given  by  the  plaintiff 
Tinent  on   the  same  footing  as  an  ac-  for  the  payment,  upon  account,  and  it  was 
/*^ledgment    And  where  a  party  revives  held  that  it  was  sufficient  to  take  the  case 
*«>t  by  paying  it  into  court,  but  at  the  out  of  the  statute.     Sanderson  v.  Milton 
time  refuses  to  pay  interest,  such  Stage  Co.,  18  Vt.  107.    In  an  action  by  an 
>xit  of  the  principal  does  not  revive  administrator  on  a  promissory  note  com- 
^.^Uim  for  interest    CoUyer  v.  Willock,  menced  more  than  six  years  after  the  date 
*'^^-  618.    So,  where  some  items  of  ac-  of  the  note,  an  indorsement  in  the  hand- 
*^*^    are  barred  by  the  statute,  a  part  writing  of  the  intestate  of  a  pajTnent  pur- 
'^^^^ttit   by  the  debtor,  without  appro-  porting  to  have  been  made  more  than  two 
.    *^Oii  to  such  items,  will  not  take  them  years  before    the  statute    of   limitations 
<*r  the  statute.     Mills  r.  Fowkes,  5  would  attach,  and  six  months  prior  to  his 
^^  ^.  C.  455.     Those  authorities  show  death,  held,  the  jury  might  regard  it  as 
^  tlie  part  payment  must  be  made  with  evidence  of  a  new  promise,  though  there 
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ancb  promise,  it  does  not  affect  the  operation  of  the  Btatutc.  Thi 
irfaere  &  debtor  paid  to  a  creditor  a  Icsa  sum  tlian  was  due,  under 
agreciDfUt  on  tlie  part  of  tbe  cretlitor  to  at-cept  it  in  (lill,  it  was  bi 
that  Biich  payment  did  not  remove  the  statute  bar.'  If  it  stands  a 
biguous  whether  the  payment  is  a  part  imj-ment  of  an  existing  d«l 
more  being  admitted  to  l>e  due,  or  whether  the  payment  was  inteul 
by  the  party  to  satiafj'  the  wIujIg  of  the  demand  against  bim.  Uw  pt 
ment  cannot  operate  as  an  admission  of  a  debt  so  ae  to  cstend  I 
period  of  limitation.'  In  aomc  of  the  States,  it  is  held  that  a  parti 
payment  of  a  note  or  other  similar  obligation  does  not  remove  tlie  (It 
ute  l>ar  as  to  tbe  balance,  uulesa  it  is  accompimied  by  an  eiptt 
acknots'ledgmunt  of  a  fm-thcr  indebtedness,  or  by  an  express  protniw 
pay  it ;  ■  but  this  doctrine  will  be  found  to  be  predicated  upon  the  p 
culiar  wording  of  the  statute,  or  upon  erroneous  grounds  of  decini* 
which  do  not  generally  prevail  in  tbe  English,  or  in  the  great  majori 
of  our  own  courts,  —  tbe  rule  generally  adopted  twing  that  a  genei 
payment  on  account  of  a  greater  debt,  unacoompanied  by  any  quaUIJli 
acts,  removes  the  statute  bar  as  to  tbe  balance.* 

ws>  no  proof  otiier  than  m  nbore  of  the  *  Sinilh    *.   WeBtoiorcluiil,   SO   Hi 

tiiDC  wbvD  said  indonnTTipnt  vat  kctnilty  83S;  Micliigin  In*.  Co.  r.  Brown,  11  Hii 

mftde.     CoffiL  r.   Bucknam.  13  Me.  *n.  886;  Scel  v.   M&tthe**,  7  Ya^.(ta 

A  dececsad  pBrt;  hid  made  is  bh  hook*,  313. 

nithin  three  ^reure,  an  entry  settling  an  <  Semnws  t>.   ilsgrader,  10  Hi.  1 

■ecount    BgMnst    thu  plsintiff,   crediting  Foster  e.  Btarkfy,  13  Cush.  (Hon.)  1 

him  "by  ainonut  of  •ervi«H  wndered  on  Xiemcewei*   v.    B«rtlrtt,   IS  Ohic^  % 

aoconnt,  $398.53."    Among  tha  fayen  of  Burr  r.  Burr,  3S  Pron.  8t.  584  ;  Whi] 

his  elPcatKx.  after  h^r  rleath,  was  found  a  r.  StevMis,  32  N.  H.  21H:  Bwron  ■,  I 

nceipt  RirsD  b)-  pliintifT  to  the  fXeaitrix  nedy,  17  Cal.  fiT4  ;  Benlbnt  v.  Hifn 

fcr$30",8S,  "on  ittount  of  servicag  run-  Conn.   691  ;   Bridgeton  v.   Jones,  31 

dered  the  dece»»ed  in  hii  lifetime,"  dated  171;  Hnnt  t.  Holly,  18  0».  878;  HcL 

about  nx  months  before  the  bringiiig  of  e.  McHvtiD,  86  N.Y.  88.     When  t 

tbis  action.      The  plaintiff  brought  bis  is  a  running  accoont  between  pattie 

action  on  aceonnt  for  aervioes  rendered  u  long  standing,  of  which   the  dahttv 

clerk  and  agent  for  the  deceased  agunst  nerer  been  fomiahed  with  the  itens 

hia   BdminiatratOTS  de  bonii  nak     Held,  otherwiae  apprised  of  tbe  entries  th«iri 

that  the  entry  and  receipt  weie  sufficient  has  been  held  not  sufficient  to  wamnl 

to  remove  the  bar  of  the  statute  of  limi-  eonrt  in  so  applying  a  general  paymei 

tations,  which,  without  thero,  would  have  to  take  tbe  wb(Je  debt  oat  id  flie  atal 

been  an  effective  one  to  the  action.   Qaynn  bot  that  tbe  question  ehonld  be  left  ta 

V,  Carrol],  10  Md.  1B7-    An  indorsement,  jury  to  find  on  aocoant  of  what  iadall 

in  the  plaintiff 'n  handwriting,  of  a  partial  ness  the  payment  ww  made.     BeltdM 

payment  on  a  witnessed  note  within  twenty  v.   Jewelt   11  O.  ft  J.  (Md.)  118. 

yearn,  together  with   testimony  that   the  while  thia  may  be  the  rale  where  Oub 

defendant  had  since  said  he  would  pay  Um  anythiDg  attending  the  payiaait  or  i 

balance  of  the  principal,  was  held  to  revive  thing  connected  with  the   acooont  i 

a  note  dated  mora  tiian  twenty  yeaja  auic«.  which  rtises  a  doubt  ai  to  the  appUca 

Howe  r.  Saunders,  88  He.  860.  which  the  debtor  intended  ifaonld  ba  ■ 

■  Benian  e.  New  York,  i  Roht.  (N.  V.  of  the   payment,   yet   It  ii  not  beUi 

dnperior  Ct.)  688.  that  Uie  mere  dtcamataace  that  tltedi 

'  Waogfa  V.   Cope,  0  H>  A  W.  8S9 ;  waa  ignorant  of  the  itemi  of  an  bem 

Bmhitt  *.  Bhuuhari,  S  Ezoh.  8B.  or  failed  to  make  luqulriea  in  that  ng 
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Sec.  98.    Miist  be  Nothing  to  repel  Inference  of  Admission  that 
laon  is  due.  —  If  the  payment  is  accompanied  b}-  declarations  and 
gtatements,  from  some  of  which  it  is  to  be  inferred  that  a  further  debt 
gtiU  remained  due,  and  from  others  that  all  further  liability  was  re- 
pudiated, it  is  for  a  jury  to  draw  their  own  inferences  from  the  state- 
ments made,  and  adopt  or  reject  what  portions  of  them  the}'  think 
fit^  If  there  is  a  mere  naked  payment  of  mone}',  without  anything 
to  show  on  what  account  or  tor  what  reason  the  money  was  paid,  tlie 
ptyment  will  be  of  no  avail  under  the  statute.      If  the  part}'  merely 
isjs,  *' Place  the  money  to   my  account,"   without  specifying  any 
account  or  any  debt,  and  the  creditor  appropriates  the  payment    in 
part  liquidation  of  the  debt  barred  by  the  statute,  without  the  privity 
or  assent  of  the  debtor,  this  will  be  of  no  avail  as  an  acknowledgment 
of  the  debt  by  the  debtor;  but  it  will  be  otherwise  if  the  ^propriation 
Is  made  with  the  privity  and  assent  of  the  latter.     If  there  is  a  dis- 
pited  and  an  undisputed  debt,  or  if  there  are  two  debts, — one  barred 
bj  the  statute  and  the  other  not  barred,  —  a  general  payment  on  account 
will  be  of  no  avail  at  common  law,  under  the  statute,  because  it  is  left 
nnoertain  to  which  debt  the  payment  was  intended  to  be  applied.^    But 
all  the  surrounding  circumstances  may  be  regarded  to  ascertain  the  in- 
tent of  the  debtor  in  making  the  payment,  and  see  whether  there  is  any 
evidence  to  show  to  which  debt  he  intended  it  to  be  applied.*    The  par- 
ticidar  account  on  which  the  money  was  paid  may  be  proved  b}'  subse- 
9Qcnt  declarations  or  statements  of  the  party  making  the  payment,  as 
well  as  by  declarations  accompanying  the  act  of  payment.     If,  there- 
of the  fact  of  the  payment  is  proved,  an}'  subsequent  statement  or 
*ckration  of  the  party,  although  made  after  action  brought,  ma}'  be 
^Ven  in  evidence,  to  show  either  that  the  payment  was  the  interest  of 
*  debt  due,  or  that  it  was  a  part  payment  of  principal,  or  that  it  was 
**de  in  reduction  of  some  particular  debt  proved  or  admitted  to  be 
uQe.^    The  burden  of  establishing  a  part  payment  sufficient  as  to  time 

^  ^  pindent  man  should  do,  will  in  any  the  note  ;  and  it  was  held  that  such  evi- 

'^'^  alter  the  legal  effect  of  a  general  dence  was  properly  admissible.   In  the  cases 

^•'Tnent  made  thereon.  of  Willis  v,  Newham,  3  Y.  k  J.  518,  and 

.        ^ainman  v,  Eynman,  1  Exeb.  118 ;  Bayley  v.  Ashton,  12  Ad.  &  £1.  493,  oral 

^**doii  V.  Walton,  1  Exch.  617.  evidence  of  part  payment  as  an  acknowl- 

Bum  V.  Boulton,  2  C.  B.  476  ;  Milles  edgment    was  held  insufBcient ;    but  in 

^<>wkeii,  6  Bing.  N.  C.  455.  Waters  v.  Tompkins,  2  C.  M.  &  R.  237, 

^ash  IT.  Hodgson,  1  Jur.  n.  s.  948.  part  payment  having  been  proved  other- 

'Waters  v,  Tompkins,  2  C.  M.  &  R.  wise  than  by  admissions,  it  was  held  that 

^*        In  Bevan  v,  Gehling,  8  Q.  B.  742,  oral  declarations  were  receivable  to  show 

^^'i.   action  upon  a  promissory  note  to  that  the  pajrmont,  when  made,  had  been 

'*^1*  the  statute  was  pleaded  the  plaintiff  appropriated    to   the    debt    in    question. 

*"*  ©^dence  that  the  defendant  had  paid  Moore  v.   Strong,  1   New  Cas.  441,  and 

'^     l^llings  on  account  of  the  note.     lie  Trentham  v.  Deverill,  3  id.  397,  also  show 

offered  to  prove  that  the  defendant,  how  far  evidence  of  this  kind  is  admissible 

^    ^nbaequent  occasion,  admitted  orally  to  support  or  explain  other  proof  of  a  pay- 

^  Ite  made  such  payment  on  account  <^  ment.    In  the  subsequent  case  of  Maghee 
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and  otber  drcnmstances    to  remove    the   statnte   bar    is    upon    the 
plaintiff.' 

Sec,  99,  Payment  by  HeprMcntatlTeB  of  Debtor.  —  In  New  York 
it  is  held  thnt  uncler  the  code,  as  before,  part  payment  does  not  take 
a  debt  otit  of  the  statute,  unless  made  under  audi  circumstances  as  to 
warrant  the  inference  tbat  tlie  debtor  thereby  recognized  the  debt, 
and  sigoilicd  bis  willingness  to  pay  it.  Thus,  payment  by  an  assignee, 
in  truat  for  the  benefit  of  creditors,  does  not  take  tlie  case  out  of  the 
statute  as  to  the  debtor,  except  upon  an  express  anttiorizntion  by 
liim ;  and  anj-  authority  to  the  assignee  to  pay  part  of  it  is  a  recogni- 
tion by  the  debtor  on  the  day  when  the  autliority  is  given,  and  not  on 
the  subsequent  day  of  pajment ;  and  in  a  lawe  where  llie  assignment 
was  before  the  bar  had  run  and  authorized  pa^inent  of  ull  debts  for 
money  hon'owod,  tt  was  lictd  tliat  the  statute  ran  against  the  debt 
trom  the  day  of  the  assignment,'  From  what  has  been  said,  as  well  as 
upon  principle,  it  may  be  said  tbat  a  pait  payment,  except  in  those 


«,  O'Neil,  7  M.  &  W.  631,  where  Uie  de- 
(uslon  in  WillU  u,  Nenham,  aali,  was 
adber«d  to,  L<.ml>  Abinobb.  C.  B.,  «nid  : 
"  If  thiii  qnestion  were  ra  isUgra,  I  aliouUl 
aertunly  my  that  the  moda  □[  jHyineDt  of 
prineipxl  or  inttrest  was  Irft  by  Lohd 
TKyrEKDJtN'B  But  to  W  proved  u  st  com- 
mtai  law.  But  we  are  aot  aitting  here  as 
■  court  oF  error.  .  .  •  My  imprnsaion,  how- 
ever, is,  thnt  the  act  of  Parliunent  liaa 
been  pressed  bryoml  ita  intencioa."  And 
Pakke,  R,  rvfevriiiK  ti.  WillU  n.  N^nhmii. 
anU,  and  Baytey  v.  AsbUiD,  tmtt,  said  : 
"My  feeling  certainly  is,  tbat  those  deci- 
siaiis  have  gone  too  far  ;  but  sitting  as  we 
do,  with  a  co-ordinate  jurisdiction  only, 
we  cannot  ovemila  the  judgment  of  the 
Court  of  Queen's  Bench."  He  intimated, 
however,  that  the  pUintilT  might,  in  a 
fnah  action,  bring  error  ;  and  be  added  ; 
"  If  it  comes  before  iis  in  that  shape,  I 
ihall  then  hold  myself  fully  at  liberty  to 
consider  it  independently  of  the  ttnaex." 
And  the  case  of  Bevnn  b.  Gehling,  anie, 
which  was  decided  subsequently  to  all  the 
preceding  CMra,  adopted  the  doctrine  of 
WatcTH  B.  Tompkins,  ante,  and  Bank  of 
Uticas.  B«!lou,  ON.  Y.  IBS. 

>  Bigga  V.  Roberta,  86  N,  C.  *51.  In 
this  case,  the  court  held  that  the  obitnic- 
Hon  of  the  statnte  of  limitationB  may  be 
removed  by  an  act  of  partial  payment, 
proved  to  have  been  made  at  a  time  com- 
mencing from  which  the  prtBcrihed  limi- 
tmtioa  would   not   have    expired  at  the 


lieginuing  of  the  action;  hut  tbehiiTdeu  is 
upon  the  plniotitf  to  show  that  the  partial 
payment  was  made  at  surh  a  time  as  to 
save  the  deht  from  the  operation  of  the 
statute.  An  unnccepted  offer  to  discharg* 
the  bond  liy  a  unveyance  of  laud  is  not 
Buch  a  recognition  of  a  sulwisting  liahility 
as  in  law  will  imply  ■  promise  to  pay  the 
debt.  In  Fleming  v.  Hayne,  1  SUrkie, 
370,  LnitD  Ei.LBKBOSOVSi)  hiBtnicIed  the 
j'lry  ;   "  \na  ought  to  In-  safisfied  that  the 

promise  to  pay  before  he  is  placed  again  in 
the  restwnsibla  aituaHon  from  which  the 
law  has  discharged  him."  See  also  Gi-een 
u.  Greensboro,  83  N.  C.  448  ;  Fraley  v. 
Kelly,  87  id.  78  ;  Henly  e.  Lanier,  75  id. 
172  ;  Faiason  «,  Bowden,  72  id.  405.  The 
new  promise  which  will  revive  a  debt  ex- 
tinguished by  bankruptcy  must  be  distinct 
and  Bpedfic;  and  a  mere  ackiionleilgincnt 
of  the  debt,  though  implying  a  promise  to 
pay,  ia  not  aulGcient.  It  waa  lirld  hy  the 
Sufireme  Court  of  Maaaachuactts  that  even 
a  payment  of  latcnst  or  principal  indorsed 
on  the  note  hy  the  debtor  himself  is  insuf- 
ficient to  warrant  a  jury  in  inferring  a  new 
promise  to  pay  the  residue  of  the  debt, 
Merriam  v.  Bnyley.  1  Cusb.  (Mass.)  77; 
Savings  Inst  v.  Littlefield.  6  id.  210. 

«  Pickett  B.  King.  34  Barb.  (N.  Y.) 
183.  See  also,  to  the  same  effect.  Rich- 
ardson V.  Thomas.  13  Gray  (Mass.),  381; 
Booeevelt  B.  Marks,  6  Jobna.  (N.  Y,)  Ch. 
2S8. 
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States  where  by  statute  it  is  expressly  given  effect  to,  as  before  stated 
in  tills  section,  has  no  greater  effect  than  any  other  unqualified  acknowl- 
edgment, and,  consequently',  roust  be  connected  both  with  the  parties 
and  the  claim  in  suit,  by  suflScient  evidence.^ 

Sec.  100.   Rule  in  Tippets  v,  Heane.  —  In  the  case  first  cited  in 
the  preceding  note,  the  plaintiff  proved  by  a  witness  that  he,'  by  the 
direction  of  the  defendant,  paid  to  the  plaintiff  £10  within  six  years ;  but 
the  witness  was  unable  to  say  upon  what  account  the  money  was  paid, 
or  to  give  any  evidence  beyond  the  mere  fact  of  having  paid  the  money 
by  the  defendant's  direction.     The  judge  left  it  to  the  jur}'  to  say 
whether  the  money  was  paid  on  account  of  the  debt  in  suit ;  and  also 
observed  to  them,  that  no  other  account  between  the  parties  was  shown 
to  have  existed  at  the  time  when  the  pa^^ment  was  made.    The  jury  hav- 
ing found  a  verdict  for  the  plaintiff,  the  Court  of  Exchequer  set  it  aside, 
on  the  ground  that  there  was  no  evidence  fi-om  which  the  jmy  were  war- 
ranted in  finding  that  b}'  the  payment  the  defendant  admitted  that  more 
was  due  ;  in  other  words,  that  there  was  no  evidence  that  the  defendant 
intended  it  as  a  part  paj'ment  of  a  greater  debt.     In  another  English 
case,^  it  appeared  that  the  plaintiff,  an  attorney,  had  done  professional 
business  of  various  kinds  for  the  defendant  in  1827  and  several  subse- 
quent years.      In  July,  1832,  the  defendant  having  been  a  witness  on  a 
lunacy  inquiry,  in  which  the  plaintiff  was  concerned  as  solicitor,  the 
plaintiff  wrote  to  him  to  ask  what  were  his  expenses  on  that  occasion. 
The  defendant,  in  reply,  requested  the  plaintiff  to  allow  what  was  usual, 
and  place  the  same  to  bis  (tlie  defendant's)  account.     In  March,  1838, 
the  plaintiff  wrote  to  the  defendant,  informing  him  that  the  sums  allowed 
were  £2  2«.  and  10*.  6rf.,  enclosing  receipts  for  those  sums  for  the  de- 
fendant's signature,  and  concluding,  "I  will  give  you  credit  for  the 
sums  in  my  account  against  you,  agreeably  to  your  note  of  the  21st 
July  last."    The  defendant  returned  the  receipts  signed  by  him,  and  the 
£2  2s,  and  10*.  6rf.  were  paid  to  the  plaintiff  on  the  production  of  those 
receipts.    In  1838,  the  plaintiff  delivered  to  the  defendant  a  bill  of  costs, 
amounting  to  £289,  the  first  item  being  in  1827,  and  the  two  last  in  1880 
and  1831.     These  two  were  charges  for  £3  and  £5  cash  lent ;  the  rest 
of  the  bill  was  for  professional  business.    The  court  held  that  the  letters 
given  in  evidence  did  not  sufficiently  show  that  the  money  paid  was 
paid  in  part  satisfaction  of  the  debt  in  suit,  to  remove  the  statute  bar. 
Lord  Abinger,  C.  B.,  said  :  ''  There  have  been  several  cases  in  which 
it  has  been  considered,  after  much  discussion,  and  adopted  b}^  all  the 
courts,  that  the  payment  must  appear,  cither  by  the  declarations  or  acts 
of  the  party  making  it,  or  by  the  appropriation  of  the  party  in  whose 
favor  it  is  made,  to  be  made  in  part  paj-ment  of  the  debt  in  question : 

1  Tippets  V.  Heane,  I  C.  M.  &  R.  253;     man  v.  Kynman,  1  Exch.  118 ;  Mills  v, 
Bateman  v.  Boulton,  2  C.  B.  476;  Wain-     Fouke.  4  Bing.  N.  C.  76. 

2  Waugh  V,  Cope,  6  M.  &  W.  824. 
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if  it  stands  arabignoiis,  whetlier  it  be  part  payment  of  an  existing  debt, 
or  pttvnieijt  generally,  witbout  the  admission  of  any  greater  debt  as  due 
to  the  party  ;  if  it  may  have  been  made  by  the  party  paying  in  reduction 
of  ail  account  due  to  bimaelf,  or  intended  to  satisfy  the  whole  of  the  de- 
mand against  bitn,  —  then  it  is  not  sufficient  to  bar  the  statute  of  limita- 
tions. And  we  think  it  does  not  BatisEactorily  appear,  from  the  letters 
given  in  evidence  in  this  case,  that  the  defendant  admitted  that  tliere 
was  any  existing  account  against  him,  more  than  the  sum  he  was  pay- 
ing; all  that  he  admits  is,  tliat  the  money,  when  received,  is  to  be  ap- 
plied in  discharge  of  the  account  which  the  plaintiff  had  against  him ; 
but  there  ia  no  distinct  admiasion  that  that  was  an  existing  debt  of  which 
tliat  was  a  payment  in  part.  We  think,  therefore,  that  the  case  falls 
within  the  priuciplea  of  the  decisions  in  this  coui-t,  and  also  in  the  Court 
of  Common  Pleas,  and  that  the  rule  must  be  made  absolute  to  ent^r  a 
verdict  for  the  defendant  on  the  plea  of  the  statute."  And  the  rule 
adopted  in  this  case  is  generally  followed  in  tiiis  countrj'.' 

Sbc.  101.  Payment  must  be  aathorized.  and  voluntary.  —  Xot  only 
is  it  necessary  that  the  debt  must  be  identified,  and  the  payment  shown 
to  be  a  part  payment,  but  it  must  also  be  unaccompanied  with  any  decla- 
rations or  circumstances  that  rebut  the  inference  of  a  willingness  and 
intention  on  the  part  of  the  debtor  to  pay  the  balance;*  and  it  must  have 
been  made  by  the  debtor  in  person,  or  by  some  one  authorized  by  him,  to 

■  nodgec.  Maaloy,  25  Vt.  210;  Arnold  withBUiiitGnttopajeucbbdaiirf.    Arnold 

V.  Downiug,  11  Barb.  (N,  Y.)  55t,     The  v.  Downing,  U  Barb.  (K.  V.)  554. 

court  Bannot  imply  a  prumisp,  so  as  to  take  ETidMica  of  a  want  of  considemlion  for 

■  roiitmct  out  of  tlic  operation  of  tlio  stal-  a  not?  aiiec<  npoii  is  nut  admissililu  to  Jis- 

ftom  the  mere  paymeDt  of  a  part  of  the  and  relied  npon  by  the  bolder  to  «ave  tlis 

debt;  but  tbe  evidence  should  be  BUbmitted  statute  of  limitadoiia.   Dividson  v.  Delano, 

by  the  court  to  the  jury,  with  proper  in-  11  Alien  (Maas.),  623.     But  an  intention 

ttractioQs,     White  e.  Jordan,  27  Me.  S70.  that  tlie  payment  ehould  be  a  part  payment 

And  if  it  is  shown,  or  the  jury  find,  that  must  be  shown  either  by  the  debtor's  dech- 

the  payment  was  made  by  the  dehtor.^and  lations,  acta,  or  the  circum stances.     The 

wan  intended  by  him  an  a  part  pnyment  of  question  as  to  when  the  payment  became 

agreater  debt,  it  is  sufficient,  as  a  part  pay-  effective  U  also  to  be  gathered  fi'om  the  cir- 

ment  is  of  itself  an  uimissioU  of  the  exist-  cumstancea.     Thoa,  where  a  debtor  does 

ence  of  the  debt,  and  an  implied  promise  work  for  his  creditor,  at  different  periods, 

to  pay  the  balance,  anless  accompanying  >n  paynent  of  bis  indebtedness,  snd  the 

circumstances  or  declarations  negative  the  account  for  such  work  is  stated,  aijd  nl. 

admission.    Burro.  Williams,  20  Ark.  171.  lowed  by  the  parties  as  a  pKyrnnnt,  the 

A  part  payment  to  stop  the  statute  must  •gg™gste  amount  of  the  account  nill  W  a 

be  such  as  admits  the  existence  of  a  greater  payment  as  of  the  date  of  the  statement 

debt,  Prenatt  p.  Runyon,  12  Ind.  174;  and  and  allowance,  and  not  as  of  the  dates  of 

mnst  appear  to  be  a  payment  made  on  ac-  tbe  several  items  of  the  account,  in  tlie 

count  of  the  debt  for  which  the  action  was  absence  of  any  agreement  to  that  effect, 

brought.    And  it  must  further  appear  that  Borden  e.  Peay,  20  Ark.  293. 
the  payment  was  made  as  part  payment  of         *  Smith  v,  Eastman,  3   C'nsh.  (Maas.i 

a  laigBT  debt,  and  that  it  waa  voluntary  on  855;    Bell  e.   Crawford,   8  Gratt   (Va.) 

the  part  of  the  debtor;  and  It  most  occur  HO. 
under  such  ctrcamttancea  as  at«  consistent 
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make  a  new  promise  on  his  behalf.^  And  a  paj^ment  made  by  a  third 
l^erson,  without  authority  fVom  the  debtor  to  make  it,  cannot  remove  the 
statute  bar,  because  it  does  not  imply  any  acknowledgment  of  the  debt 
by  the  debtor.'  Under  this  rule,  it  is  held  that  a  partial  payment  by 
an  assignee  for  the  benefit  of  creditors  will  not  remove  the  bar  as  to 
the  assignor ; '  nor  will  the  pa^^ment  of  a  judgment  obtained  against  a 
debtor  by  default  renew  the  debt  as  to  the  balance ;  ^  nor  does  the 
payment  of  a  dividend  in  the  Orphans'  Court  b}'  an  administrator  pre- 
clude him  or  his  successor  in  the  office  from  pleading  the  statute  as  to 
the  balance  ;  •  nor  will  any  compulsory  payment  have  the  effect  to  re- 
move the  statute  bar.  Thus,  in  a  Louisiana  case  ^  during  the  late  civil 
war,  the  debtor  was  compelled  to  pay  a  debt  due  to  the  plaintiffs  to  a 
receiver  of  the  Confederate  States,  which  was  paid  in  an  unlawful  cur- 
rency. It  was  held  that  such  paj^ment  did  not  interrupt  prescription  on 
the  note.  Nor  will  a  part  payment  by  an  administrator,  under  a  surro- 
gate's decree,  take  the  debt  out  of  the  statute  as  to  the  residue ;  ^  nor  a 

*  Harper  v,  Frailey,  58  N.  Y.  442;  was  duly  protested.  The  maker  of  the 
Smith  V,  Coon,  22  La.  An.  445.  A  pay-  note  failed,  and  made  an  assignment  of  his 
ment  by  one  as  tutor  for  an  estate  he  is  property.  Soon  after  the  note  became  due^ 
administering  both  as  curator  and  tutor  T.  paid  one-half  the  same  to  the  bonk, 
interrupts  the  running  of  the  statute  in  The  assignees  of  the  maker  of  the  note 
favor  of  the  estate.  Succession  of  Ducker,  having  made  a  dividend  of  nine  per  cent, 
10  La.  An.  758.  If  a  surety  makes  a  pay-  and  having  paid  T.  $90  to  be  applied  on 
ment  upon  the  note  as  agent  of  the  prin-  this  note,  kept  half,  and  gave  the  other 
cipal,  it  interrupts  the  statute  as  to  him,  half  to  the  bank  on  the  note.  The  cashier, 
unless  he  discloses  the  character  in  which  upon  being  informed  of  the  above  facts,  in- 
he  makes  the  payment  at  the  time.  Holmes  dorsed  $45  on  the  note  as  paid  by  T.  M. 
V.  Durrell,  51  Me.  201.  But  a  payment  paid  the  bank  the  amount  due  on  the  note, 
by  the  principal  does  not  renew  the  note  and  sued  T.  upon  it.  Held,  that  the  pay- 
as  to  a  surety,  unless  be  is  a  party  to  such  ment  of  $45  by  T. ,  which  was  made  within 
payment.  Hunter  v.  Robertson,  30  Ga.  six  years  of  the  commencement  of  the 
479.  In  Galpin  v,  Barney,  37  Vt  627,  a  action,  took  the  note  out  of  the  statute  of 
payment  made  by  an  agent  after  his  agency  limitations.  Miller  v.  Talcott,  46  Barb, 
had  terminated,  was  held  inoperative  to  (N.  Y.)  167. 
remove  the  statute  bar.  •  Roosevelt  v.  Marks,  8  Johns.  (N.  Y. ) 

«  Smith  V.  Coon,  22  La.  An.  445;  Rich  Ch.  266  ;    Pickett  v,  Leonard,  34  N.  Y. 

V.  Niagara  Savings  Bank,  3  Hun  (N.  Y.),  175  ;  Pickett  v.  King,  84  Barb.  (N.  Y.) 

481.     Where  a  payment  is  made  by  an  193;  Barger  v,  Durain,  26  id.  68.   Holding 

agent  without  authority,  and  the  principal  a  contrary  doctrine  was  overruled  by  the 

afterwards  assents  thereto,  he  is  bound  by  last-cited   case.      Daries    v.    Edwards,    7 

it,  and  it  has  the  same  effect  as  though  Exch.  22 ;  Read  v.  Johnson,  1   R.  I.  21 ; 

made  by  himself.  First  National  Bank  of  Marienthal  v.   Ma<iler,   16  Ohio  St.  566; 

Uticar.  Ballou,  49  N.  Y.  155;  but  if  the  Roscoe    v.    Hale,    7   Gray   (Mass.),    274; 

debtor  does  not  assent  thereto,  he  is  not  Stuart  v,  Foster,  18  A>»b.  (N.  Y.)  Pr.  305; 

bound.  Harper  v,  Frailey,  53  N.  Y.  542.  Stoddanl  v.  Doane,  7  Gray  (Mass.),  387 ; 

A  part  payment  made  by  the  wife  is  not  Richardson  v.  Thomas,  13  id.  381. 
sufficient,  unless  she  had  authority.   Butler  *  Goodwin  v,  Bnzzell,  35  Vt  9. 

V.  Price,   115  Mass.   578.     A  promissory  •  Miller  v.  Doreey,  9  Md.  817. 

note  for  $1,000,  made  by  H.,  and  payable  •  New  York  Belting  Co.  v,  Jones,  22 

to  the  ortler  of  T.  ninety  days  after  date.  La.  An.  530. 

withT.  and  M.  as  indorsers,  was  discounted         '  Arnold  v.  Downing,  11  Barb.  (N.  Y.) 

at  a  bank,  and,  not  being  paid  at  matnrity,  554;  and  a  partial  payment  by  an  admin- 


AN  aMYPngi  or  tmnAtwm,  [cxat-  is. 

|»4lMVt«<f'     ir,  I7  M«airMMMtb<«nMfWy«ffan,a  tt^4  fcSM 

to  iv  |Mt  *  |i*rt  <^  *  anuim  iMt,  Aad  tfea  iwjjtwr  cainaMi  W  aanpt 
Mm  m  4*i«<f  (/f  lh*t  MWMM.  It  b  1 

turn  UHrt  iW*.  dilfMKli  tlv  mna^  tttaatt*  bet  paid  ontll  ■ 
antKWHU  I  *  l«rt  mlm^  «  Uttnl  lAity  «ef««a  wHh  Ow  drbtor  to  awoBe 
tlM  pwrmmil  "f  *  tciOi,  MvJ  th*  pafiH  <loM  Kit  w««iit  him  mm  iMjor  bi 
Hum  at  Ut*  (f rl|fl««l  <1«l«rr,  lirt  Matiilc  b  tiot  lnl«T7i]|>tnl  Itj  a  (i«j  oMiit 
fDwIfi  tiy  mwii  tlilr'l  |fiiH)',  until  (Mym^nt  b  ■'itually  niHdn.' 

N*jr.  \m,  BwU  In  UomU  v.  Bomoi.—  In  nn  Kogliafa  case,'  tbe 
MuimUhI  Uiut  Klf«"  M  **""  "f  tftf}  to  an  Agtat,  wttb  inAtrncticiKi  not 
bt  |w>  ll  )"  (l>"  pUttilllf  iliib*M  hf  woiUrl  n-ct'lve  It  In  Tull  of  tbe  debt ; 
but  Um  «t(ii(iL  i|i«r(Kar4i-d  tlia  Initnicttona,  ami  pil'l  tlw  nmnc}-,  nt>d 
UitA  H  nMM>l|rt  flir  H  »n  n'XHitnit.  Tti«  f^itirt  held  tliat  tbe  payment 
Miiilor  llii'in  I'IrKiittialaniwa  fmlit  not  \iv  tivld  u  a  part  pajincnt  eo  as  to 
rliiA-itl.  till'  *hiliiU>,  livKiiiiw  tUcra  vttui  nti  iht^-ritbii  on  Itic  ilofi-nilaiit'a 
jmH  Vi  H'triill  liU  ll)t>illlly  Tor  Ihv  rw«i(lu»  of  tlir  ilclit,  and  that,  the  ngcnt 
liavlriH  fadi'MlKil  Ilia  Hiilliiirll.v>  1>U  art  ronld  not  bind  tbo  dertradant. 
A  |m)itJHiit,  iiindo  iipnti  11  nnt«  hy  tlic  Halt>  or  i-ollatomU,  dcpotiil^d  nith 
III*  iiifillliir  liy  tlit<  dt<lj((ir  nt  tliu  Umc  a  uuto  wum  (fivun,  will  not  operate 
Ui  miipi'od  III'  di>rv<iil  llti)  upirrytion  or  tliu  atututu,  cvon  tboiigti  it  is 
HVtiliiil  lliiil  Mil  liiitiK'dlnti'  Bulii  or  tl)«  oollatcralB  was  not  contemplated 
In'  tliii  piiillKii  *  IJtiii'inll)  It  limy  lin  Maid  Ibnt  tho  pnymout  or  noknowl- 
iiiluiiu>iil  niiH  iiiikIi'  Ii\  iIk'  di'lV'ndiinl.  Hiid  ulxo  tlint  it  nua  made  Iiy  him 
III  ilir  I  „\;u  Ih  In  •iliii  Mi<>  i"  Mm;\  ;  nrn.  Ill  iiii  nclion  nr^niiist  nn  executor 

rMHoii  tir  a  imit  |w,vmi^nt  rnado  Ity  him,  it  must  bo  shown  to  hare  been 
tliHilti  by  liliii  III  liiM  n>pn>m>tttatlvti  character.*  So.  too.  the  payment 
IIHial  haVK  Ih<oii  vilt'li  a«  waa  blndlnil  n|Ktii  tho  phiintilT,  and  must  bare 
Impli  itiado  li>  llui  Imlilt'i'  uf  ibo  aouurity,  or  some  person  by  him  author- 
tawl  Iti  ivtHttvv  It. 

Mvts  Itm,  raymant  mad*  to  Afant  binding,  when.  —  A  pa.i-ment 
MttA^  H'  an  Htf^'nl  t>r  l\w  orrilttor  l.«  auflk-ient  ;^  and  uptm  principle,  if 
|)w  (^'wllh^'  rallllt'))  the  pM.viut>nt  to  a  tliird  person,  although  suL<h 
IHiiiMk  Iwl  tK>  amliort(,v  tu  K^'vi\>^  it  Tor  htm,  it  biuds  him.  awl  ia 

UtMl^f  HJHW  «  tl*N  »IiwikI,v  WxvJ  Jw«    MX      So  Uw  is  CooDKlkaL      Buaeil  t. 

KtM.     Uvt'UM  •>■   M«mX  M  d.  Y.  S^  *  Bait*  tv  pMfcuu.  tt  Bub.  |.X.  T.) 

tlWI  Itw  iwV  *iv>*M  V>  Mtw««ii)»  xt  lo  a  WO. 

^Vuw.lWfc'vtWiN.tMibdrm.  H«alh  *  twfcMM  r.  PaibT.  il  U.  As.  iil. 
«.  vtivMkl  «t  VMfV  vS.  W  t*A  *  Lu«U  1^  Bwuuc,  j  Eu^  :;    C  JU. 

Mli      1>*»  «>  >*»«-««*  •  |f««  |»^iitMal  ^T  *  Unwa  s.  Lisbwt.  13  >".  J,  L  iSJ. 

\ut>iv  >MM  IMWH^V  tail*  »^  Jn^  Mt  it  '  Eianu^H   ;.   Jjarn,    :    ^    k  i.    33^. 

^  »*M<*M>     l^lMV  a  tbMi*C<  U  lb.     Kxau  a  EAkm^  4  A^  4  ^  :HN. 
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operative  to  remove  the  statutory  bar.  In  Nevada,  it  has  been  held 
that  a  new  promise  mast  be  made  to  some  person  authorized  to  receive 
it,  aud  that  a  remittance  of  money  to  a  stranger  to  the  diebt,  to  pay  it 
over  and  have  it  applied  on  the  debt,  is  not  sulficient.^  In  any  event, 
in  order  that  a  payment  made  to  a  third  person  shall  operate  as  a  pay- 
ment to  the  principal,  or  that  a  payment  made  by  a  third  person  shall 
operate  as  a  payment  by  the  principal,  it  must  be  shown  that  the  per- 
son receiving  or  making  the  payment  was  an  agent  for  that  purpose,  or 
that  his  acts  were  imderstandingly  ratified  by  the  principal ;  and,  unless 
the  evidence  to  that  end  is  legally  sufficient,  the  question  should  not  be 
submitted  to  the  Jury.^ 

^  Taylor  v,  Hendrie,  S  Nev.  243.    See  pose,  but  I  apprehend^  on  the  evidence, 

also  Fletcher  v.  Ui>dike,  3  Hun  (N.  Y.)»  for  that  purpose  alone;  that  all  he  did  was 

850,  where  a  claim  presented  by  a  wife  as  a  man  who  went  to  the  bank  and  got  a 

twenty- two  years  after  the  receipt  by  her  promissory  note  discounted;  and  the  po^ 

deceased  husband  of  the  ayaihi  of  her  sepa-  ties  to    that   note,   other  than  himself, 

rate  estate  was  held  to  be  barred,  and  that  would  be  responsible  only  on  an  express 

a  promise  to  pay  the  same,  made  to  any  contract,  and  that  contract  was  the  prom* 

person  other  than  the  wife  or  her  duly  issory  note;   and  I  have  no  doubt  there 

authorized  agent,  would  not  operate  to  is  a    legal    liability  on    Edgecumbe  the 

remove  the  statutory  bar.  moment  that  note  was  discounted  by  the 

*  In  Harding  v,  Edgecumbe,  6  H.  &  N.  bank  for  Hamlyn;  but  it  was  Edgecumbe'a 
872,  the  defendant,  in  order  to  obtain  own  liability.  If  it  were  necessary  to 
money,  gave  a  note  to  H.,  a  customer  of  make  out  a  liability  as  against  Hamlyn, 
the  plaintiffs,  who  were  bankers.  H.  in-  who  was  the  payee  and  indorser  of  the 
dorsed  the  note  to  the  plaintiffs  on  obtain-  note,  it  might  become  money  lent  to  him 
ing  the  money  which  he  was  debited  by  to  be  carried  to  hia  account;  but  it  can  1m 
them.  The  defendant  was  debited  with  no  money  lent  to  Edgecumbe.  His  lia* 
the  money  by  H.,  and  H.  had  paid  the  bility  is  only  on  the  note,  and  to  that  ex- 
interest  on  the  note  to  the  plaintiffs  within  tent  I  think  Hamlyn  was  the  agent  of 
six  years ;  and  upon  this  proof  it  was  Edgecumbe ;  but  Hamlyn  was  not  Edge- 
claimed  that  the  statute  was  saved  in  favor  cumbe's  agent  to  pay  interest.  Th^re  ia 
of  the  plaintiffs.  But  the  court  held  that  nothing  in  the  transaction  to  show  that  he 
there  was  no  proof  that  H.  was  agent  for  was  authorized  by  Edgecumbe  to  make  an 
the  defendant  for  the  purpose  of  paying  agreement  to  pay  interest  on  account  so  at 
the  interest,  and  nonsuited  the  plaintiffs,  to  make  a  payment  of  interest  by  Hamlyn 
and  this  judgment  was  sustained  in  Ex-  a  payment  by  Edgecumbe,  and  to  bring 
cheiiuer.  Upon  this  question  Mautin,  the  case  within  the  common  law,  assisted 
B.,  said:  "I  think  this  is  a  very  clear  by  Lord  Tenterden's  act,  and  make  it  a 
case  indeed.  The  declaration  is  on  a  promise  to  pay :  even  if  there  had  been 
promissory  note  by  the  defendant,  pay-  such  an  agreement,  it  was  all  put  an  end 
able  to  the  order  of  John  Hamlyn,  and  I  to  by  the  accounts.  It  was  in  evidence  — 
have  no  doubt  that  in  one  sense  Hamlyn  and  that  makes  the  transaction  perfectly 
was  the  agent  of  Edgecumbe  for  the  pur-  clear  —  that  Edgecumbe  wanted  some 
pose  of  getting  this  money;  that  is,  Edge-  money,  £130,  to  be  paid  into  the  Devon 
cumbe  was  the  party  who  wanted  the  and  Cornwall  Bank,  in  order  to  meet  a  biU, 
money,  and  he  gave  Hamlyn  this  promis-  and  it  is  said  that  thereupon  this  note  was 
aory  note  to  enable  him  to  raise  it,  and  given  by  Edgecumbe  to  Hamlyn,  to  enabla 
thereupon  he  dealt  with  it,  as  I  have  no  him  to  go  and  get  the  money,  which  li« 
doubt  Edgecumbe  meant  him  to  deal  with  did  get;  aud  on  the  28th  of  January,  1852; 
it:  he  went  to  a  bank  to  get  the  money,  an  account  is  furnished,  whereby  it  ap* 
Therefore,  he  was  the  agent  for  that  pur-  pears  that  the  £130,  together  with  7«.  (kL 
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Skc.  104.  Prioolple  and  BeqtUaitea  of  an  Aoknowledgment  by  Part 
PaymMt  — The  principle  u|»on  which  a  part  payuK-nt  of  prioc-ipal  ur 
f  ntereBt  b^  n,  debtor  will  prevent  his  urailiof^  hJiUKir  of  the  bar  <ir  the 
■tatule  id,  tli&t  navh  »  payment  amounts  to  nii  a<;knowtedgU]ent  of  the 
(litbt;  and  from  an  abiMlat«  acknowletlgnit-nt,  m  we  have  seen,  the  Iaw 

implieii  a  now  promise  founded  on  an  tild  (x^ntii deration  to  pay.*     In  a 

Unkor'*  nomnilniDii,  and  9*.  I  Id,  interant,  Inlntrr  ii|i  tiii  acrouDi  uiih  tbe  Uiiknrv. 
waa  |wid  to  Hamtyu  on  tht  -lad  of  (Ic-  Ami  tu  ta,j  that  waa  a  )>ranii9«  lu  |My 
tolwr,  IHfil,  iij  uiMDa  o(  a  mm  whLah  ha  wlthiD  lii  yMr*  is  oot  wirert.  It  U  a 
otrUltiKl  tram  n  ImilJing  «iH:lEty,  unJ  tho  moat  eonrlnain  promiae  thai  he  would  nut 
eonaot|iiaiKnaalwtitn>n  I{anil;nan<l  K/J^  )■]-,  acronling  to  my  view  of  the  ran; 
cumb*  la,  that  K>l({i-fiiuibu  hail  th><ii  paid  ■□il  ■□  Tar  (turn  thurc  not  being  any  rvi- 
thl«  not4\  and  it  wm  the  duly  ol  Ilnmlyn  dfinrn  ot  a  iiromue,  J  think  then  ia  direct 
to  havn  goim  and  rnlM-DiMl  th«  nolo,  aiiJ  cviJt-ncs  to  the  ooiittary." 
takan  It  U]);  and  if  thvra  had  bmn  any  Channku,  B..  add:  "I  am  also  of 
Mithurity  to  pay  intrreat,  whici)  1  do  not  opinion  that  thii  rule  ahouJd  h*>  dii- 
thlnk  tliars  rrnr  wax,  that  wmnld  ulmrly  chai;ged.  The  nnnauit  waa  clemrly  riKht. 
have  b««i)  ravukwi  )if  thia;  braauw,  Ham>  Unk-ai  then  waa  a  payment  by  tlie  dcfund- 
lyu  having;  bean  paid  the  money  by  Edga-  ant  binmelf  or  by  hji  authnriied  agent 
minibM,  thoro  would  be  no  antliority  alW-  within  six  yeara  prior  to  tlio  comnience- 
ward*  for  hini  U>  gu  and  pay  inlemt  on  a  nicnt  of  the  action,  that  ia  a  payment  of 
dabt  that  did  not  uiat.  Thitrrfora  it  it  inl«reiit.  It  in  not  pntended  tliat  then 
porfaotly  nlear.  that  an  iho  uurd  dlarimut-  wa»  any  (layment  by  Uie  defendant,  and  I 
ing  of  a  Mil,  and  fc^ttinji  the  money  from  am  clearly  of  opioion  tbe  jnyiuttnt  uf  in- 
tb«  bankrr,  giraa  no  authority  to  |>ay  In-  tercat  by  Hnnilyn  wia  not  a  payment  ia 
tereat,  and  that  ufUir  tlm  SBth  ot  January,  tbe  nhBraetcr  of  agent  of  the  deteDilaut 
ISfiS,  any  anttiority  to  pay  waa  revoked.  It  f*  unnei<«Bary,  I  think,  to  roniddeT 
and  the  anlion  bring  brought  mora  than  whether  there  waa  any  evidence  at  any 
all  ycRra  nftrrwnrd^,  the  atatule  of  Ilnii-  one  time,  and  for  tome  pur[iose,  that  Ham- 
tatiuni  IH  a  pvrfii-t  anawi-r;  and  ai  to  that  lyn  wu  tbe  a^ent  of  th«  deFrndaat  Edge- 
letter,  I  uKni.i  .'iitinily  with  iny  l->ril,  tbut  ounil«,  and  1  am  denrly  of  opinion  that  no 
there  ia  no  obligation  upon  a  man  to  an-  agencf  aroae  to  tbe  extent  of  authorizing 
awer  a  letter.  I  may  write  to  a  man  to  Hamlyn  to  make  a  jiayment  on  account  of 
•ay  he  owra  me  £10,000;  that  la  not  a  Edgocumbe:  a  payment  of  iutereat  to  keep 
proof  of  llabUtty.  There  la  no  obligation  the  liability  alive,  by  reason  of  tbe  foLt  of 
upon  him  to  write  an  anawer."  his  being  the  liobler  of  a  |.roaiiiBory  note, 
WATtH>N,  R,  aaid  :  "I  am  entirely  of  but  of  which  Edgecumlie  was  tbe  maker. 
tbe  tame  opinion.  In  the  llrat  plac«,  it  ia  The  plaiotiOs  chose  to  put  in  the  account; 
neceaaary  to  prove  a  promise  within  eii  and  it  appears  clearly  on  the  2Slh  of  Janti- 
yean,  anil  that  mnat  be  done  in  writing,  aiy,  I8GS,  all  liability  on  the  part  ot  t^ge- 
nnder  Lord  Ti'nterdrn's  set ;  and  there  ii  rumhe  towarda  Hanilyn  hoa  been  dis- 
her«  no  pretence  of  a  writing.  Then,  was  charged,  and  it  srcms  to  me  a  violent 
there  payment  of  inli'ti^t  by  the  defendant  Inference  to  draw,  that  after  that  had  been 
within  six  yrarsf  Dptoaoertain  point  in  discharp^  Edgecuinbe  authoriied  Hamlyn 
the  oaae.  It  might  be  left  open  whether  to  act  in  any  way  as  bis  agent  in  the  mat- 
there  was  or  not ;  alill,  there  Is  no  en-  ter.  If  Hamlyn  had  sned  Edgecombe  on 
dance  to  go  to  the  jury  of  agency.  Aa  the  note,  he  would  hare  had  an  abundant 
toon  at  ever  the  account  waa  put  in.  that  answer,  and  1  cannot  conceive,  after  the 
waa  Dttcrly  destruotive  of  any  case,  he.  liability  of  Edgecumbe  was  released,  that 
MUaa  it  ahowa  that  from  the  33d  of  Oc-  he  aalhoriied  Hamlyn  to  act  as  his  agent 
tober,  18B1,  as  between  Hamlyn  and  the  to  keep  the  debt  alive." 
defendant,  that  aeoonnt  wa»  settled,  and  '  English  v.  Watlien,  8  Bush  (Ky.> 
Hamlyn  wai  oaing  the  ptomiaaoiy  note  to  387  ;  Boaly  v.  Oreenslade,  2  Cr.  &  J,  <I; 
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leading  English  case  upon  this  question  ^  the  requisites  of  an  acknowl- 
edgment by  part  pa3nnent  are  laid  down  as  follows :  ^^  In  order  to  take 
a  case  out  of  the  statute  of  limitations  by  a  part  payment,  it  must  ap- 
pear in  the  first  place  that  the  payment  was  made  on  account  of  a  debt ; 
secondly,  that  the  payment  was  made  on  account  of  the  debt  for  which 
the  action  was  brought ;  and  in  the  third  place  it  is  necessary  to  show 
that  the  payment  was  made  as  a  part  payment  of  a  greater  debt,  be- 
cause the  principle  upon  which  a  pait  payment  takes  a  case  out  of  the 
statute  is  that  it  admits  a  greater  debt  to  be  due  at  the  time  of  part 
paj'ment. "  It  must  also  appear  that  the  payment  was  made  before  the 
action  was  brought.* 

Sec.  105.    Effect    of    Part   Payment   of  Principal   or   Interest.— 
Questions  have  been  raised  how  far  a  payment  of  principal  implies  a 

Purdon  v.  Purdon,  10  M.  &  W.  562.  A  does  not  remove  the  statnte  bar.  Bate- 
part  payment  suspends  the  statute,  and  man  v,  Pindar,  2  6.  &  D.  790.  But  under 
starts  it  anew  from  the  date  of  such  pay-  the  old  theory  the  rule  was  otherwise, 
ment  Thorn  v,  Moore,  21  Iowa,  285  ;  Love  v.  Hackett,  6  Ga.  486.  In  Swee^  v. 
Strong  V,  M'Connell,  5  Vt.  338 ;  Dyer  v.  Uentig,  24  Kan.  84,  the  couH  held  that  a 
Walker,  54  Me.  18  ,  Hicks  v.  Lusk,  19  mere  promise  to  give  credit  for  a  payment 
Ark.  692 ;  Real  £state  Bank  v.  Hartfield,  previously  made  is  not  sufficient.  Thus, 
5  id.  551 ;  Burr  v,  Williams,  20  id.  171  ;  iu  that  case  the  plaintiff,  in  1874,  was  an 
Joslyn  V,  Smith,  13  Vt  353 ;  Tillinghast  accommodation  indorser  upon  a  note  be- 
V.  Nourse,  14  Ga.  641  ;  Turner  v.  Ross,  longing  to  defendant  The  maker  was  in- 
1  R.  I.  88 ;  Balcora  v,  Richards,  6  Gush,  solvent.  Suit  was  brought.  Plaintiff 
(Mass.)  360;  Partlow  v.  Singer,  2  Oregon,  interposed  no  answer.  Upon  request  of 
807;  M'Gehee  v.  Greer,  7  Port.  (Ala.)  defendant,  plaintiff,  pending  the  suit,  paid 
537  ;  Biscoe  v.  Stone,  11  Ark.  39  ;  Chap-  several  hundred  dollars  upon  defendant's 
nan  v.  Boyce,  16  N.  H.  237  ;  Eaton  v.  promise  to  credit  it  on  the  claim,  and  take 
Gillet,  17  Wis.  435  ;  Walton  r.  Robinson,  judgment  for  the  balance  only.  Notwith- 
5  Ired.  (N.  C.)  L.  341 ;  Smith  v.  Simms,  standing  this,  defendant  took  judgment 
9  Ga.  418;  Bridgeton  v.  Jones,  34  Mo.  471;  for  the  face  of  the  paper,  of  which  fact 
Palmer  V.  Andrews,  1  McAl.  (U.  S.  C.  C.)  plaintiff  soon  had  knowledge.  Calling  de- 
491  ;  Hart  v.  Holly,  18  Ga.  378  ;  McLaren  fendant's  attention  thereto,  he  promised 
V,  McMartin,  36  N.  Y,  88  ;  Barron  v.  Ken-  to  correct  the  error  and  allow  the  payment 
nedy,  17  Cal.  574 ;  Whipple  v.  Stevens,  on  the  final  settlement  of  the  judgment. 
22  N.  H.  219;  Carshore  v,  Huyck,  6  Barb.  Several  payments  were  made  from  time  to 
( N.  Y. )  583.  Payments  on  a  bond  and  time,  and  this  promise  frequently  repeated, 
mortgage,  and  written  acknowledgments  but  no  correction  was  ever  made.  De- 
of  the  amount  due  thereon  within  twenty  fendant  was  the  attorney  of  a  company  of 
years,  repel  the  presumption  of  payment  which  plaintiff  was  president.  They  occu- 
under  the  New  York  statute.  Carll  v.  pied  the  same  office  and  had  intimate  per- 
Hart,  15  Barb.  (N.  Y.)  565.  sonal  and  business  relations,  in  the  latter 

^  Tippets  V.  Heane,  1  C.  M.  &  R.  252;  of  which  defendant  was  plaintiff's  con* 
Smith  V,  Simms,  9  Ga.  418  ;  Rucker  v.  fidential  adviser.  After  over  four  years 
Frazier,  4  Strobh.  (S.  C.)  93;  Carshore  had  passed,  defendant  refused  to  credit  the 
«.  Huyck,  6  Barb.  (N.  Y.)  583  ;  Sander-  judgment  with  this  prior  jwiyment,  and  de- 
eon  V.  Milton  Stage  Co.,  18  Vt.  107.  manded  the  full  amount  due  upon  its  face. 
Payment  of  a  judgment  recovered  for  in-  Held,  in  an  action  brought  by  plaintiff  to 
terest  on  a  note  is  not  sufficient  to  take  compel  the  credit  of  this  amount  and 
the  principal  out  of  the  statute.  Morgan  restrain  the  collection  of  the  judgment 
V.  Rowland,  L.  R.  7  Q.  B.  493.  therefor,  that  the  statute  of  limitations 

*  Part  payment  after  action  brought  was  a  bar  to  any  relief. 


284 


STATUTES  OF  LIMITATION. 


[CHAP.  IX. 


promiae  to  pay  iatorest,  and  vice  wrta.  On  this  pouit  it  may  bo  ooticed 
tbat,  as  a  rule,  a  debt  ia  composed  of  principal  aod  ictercst,  and  upon 
all  intereat-bcariiig  claims  the  interest  ia  a  part  of  the  debt  as  Tast  as  it 
accrues,  and  unless  when  a  payment  is  made  njMn  the  priucipjl  debt 
the  debtor  expressly  disavows  the  interest,  the  latter  Is  therclty  savetl 
from  tlie  operation  of  the  statute,  as  well  as  the  principal,  and  payment 
of  interest  ia  conseqnently  a  part  payment  of  the  whole  debt ; '  and  this 
reasoning  is  equally  applicable  to  the  converse  case.  In  an  EnglisL 
case  before  referi-ed  to,"  Pabke,  B.,  observes  that  payment  of  interest, 
it  is  true,  docs  not  necessarily  prove  that  the  principal  money  is  due, 
but  that  It  ia  evidence  of  it.  And  it  may  be  said  that,  unless  at  Uie 
time  of  its  payment  the  debtor  expressly  restricts  its  application,  and 
disavows  the  principal  debt,  it  is  conclusive.'  But  under  the  rule  that 
a  simple  contract  cannot  coexist  with  one  nndcr  seal,  unless  one  is 
intended  to  be  simply  collateral  to  the  other,  it  is  held  that  the  mere 
payment  of  interest  on  a  single  bill  barred  by  the  statute  is  not  suffi- 
cient to  support  assumpsit  for  the  balance  due  tbercon.  or  to  interrupt 
tJie  statute  as  to  the  sealed  instrument.*  The  rule  is  that  a  partial  pay- 
ment on  a  debt,  whether  of  principal  or  interest,  before  it  becomes  due, 
\a  prima  facie  evidence  of  an  acknowledgmeut  that  the  residue  ia  un- 
paid, and  suspends  the  running  of  the  statute  from  that  date,'  and  such 
payment  may  be  proved  by  parol.*  It  follows,  therefore,  that  the 
implication  of  a  promise  derived  from  pai-t  payment  of  principal  or 
Interest  is  liable  to  be  rebutted,  and  will  not  take  the  case  out  of  the 
statute,  unless  made  under  circumstancea  which  do  not  negative  the 
implied  promise  to  pay  the  residue.  Thus,  where  a  person,  on  being 
applied  to  for  interest,  paid  a  sovereign,  and  said  tie  owed  the  money 
but  would  not  pay  it,  it  was  held  not  to  amount  to  an  acknowledgment, 
subject  to  the  question  for  the  Jury  to  decide  whether  the  debtor  seri- 
ously intended  to  refuse  payment,  or  spoke  only  in  jest.'    So  where  a 


1  Bealy  d.  Ormnaladc,  3  Cr.  t  J.  61 ; 
Sigournejc.  Drury,  11  Pick.  (Maaa.)  387; 
Wjfttt  e.  Hofbon,  8  Binf{.  300  ;  Barrow 
«.  Eennedy,  17  Cal.  &71:  BradSvId  t>.  Tup- 
per,  7  Eng.  L.  &  Eq.  511  ;  Freyburg  v. 
Osgood,  20  Me.  176;  Walton  v.  Bobiugon, 
eired.  (N.C.)  3*1;  Conwell  n,  BuchanHU, 
7Bl«;kf.  (Ind-l  537;  Sauford  v.  Hayea, 
IB  Conn.  591;  Worlhington  d.  Orinuditch, 
10  Jur.  26. 

*  PurdoD  c.  Purtlon,  anit, 

*  Rich  o.  Niagara  Savings  Bank,  3 
Hud  (N.  Y.).  181;  Mucelia  t.  Oieditora, 
SI  Ia.  Ad.  123. 

*  Leonard  v.  Hughlett,  11  Md.  880. 
'  "     "         .  WBthen.   9  Bosh  (Ky.), 


G83 ;   Bank  of  Dtica  v.  Ballon,  IB  N.  Y. 

156. 

T  Wainman  t.  Kynman,  1  Ex.  118. 
The  Diere  fact  of  payment  doca  not  n«ceS' 
Badly  take  the  case  out  of  the  KtatuW 
where  tliens  are  words  epoken  at  tlie  time 
tlint  indirate  tliat  tlie  debtor  did  not  ad- 
mit any  balance  to  be  due,  and  it  \a  for 
the  jury  to  Bay  whether  the  debtor  did  or 
did  not  intend  to  refuse  payment  of  (be 
balance.  In  Bilildon  r.  Walton,!  Exch. 
617,  in  an  action  by  an  executor  for  money 
the  defendant  more 


I  yei 


s  before  the  o 


»87. 


*  Canhore  v.  Hayek,  6  BarfaL  (tT,  T.) 


of  the  suit,  to  which  there  was  a  plei 
the  statute  of  limitations,  it  vas  pro' 
that  within  six  yeirs  before  tbecommen 
ment  of  the  suit  the  ptaintifT  filed  a  1 


of 
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party  revives  a  debt  barred  by  the  statute  by  paying  it  into  court,  and 
at  the  same  time  refuses  to  pay  interest  u^)on  it,  the  payment  of  the 

against  the  defendant  for  a  discovery  and  bound  to  belieye  the  whole  of  it,  —  they 
account,  and  the  defendant  in  his  answer  might  believe  the  fact  of  £8  lOs,  being 
admitted  the  payment  by  him  to  the  tea-  paid  half-yearly,  but  reject  the  residuey 
tatrix  of  half-yearly  payments  of  £8  10«.  and  infer  from  the  other  evidence  in  the 
each  down  to  a  period  within  the  six  years,  case  that   the  payments  were  made  for 
but  alleged  that  they  were  paid,  not  as  interest  upon  a  debt.     If  the  admission 
interest  upon  a  debt,  but  by  way  of  annu-  had  been  merely  that  the  defendant  had 
ity  for  the  life  of  the  testatrix,  in  pursu- .  paid  the  sum  of  £S  10«.  half-yearly,  with- 
ance  of  an  agreement  made  between  them  out  adding  that  it  was  appropriated  to  any 
at  a  period  when  the  testatrix  gave  the  particular  account,  there  can  be  no  doubt 
defendant  a  sum  of  £340.     It  was  held  that  the  jury  might  have  inferred  from  the 
that  the  jury  were  at  liberty  to  reject  the  evidence  that  a  debt  existed,  and  that  in- 
latter  part  of   the  statement,   and  that  terest  was  paid  down  to  a  certain  period, 
the  answer  might  be  construed  by  them  that  the  subsequent  payments  admitted  to 
merely  as  admitting  the  pa3rmeut  of  the  have  been  nuule  were  also  for  interest.    In 
money,  and  that  the  appropriation  of  it.  Waters  v.  Tompkins,  2  C.  M.  &  R.  728, 
as  interest  upon  the  debt  sued  upon,  might  it  was  held  that  where  the  fact  of  payment 
be  proved  by  other  evidence.      Wilde,  of  a  sum  of  money  is  proved,  the  appropri- 
C.  J. :  "In  the  course  of  the  argument  ation  of  it  may  be  shown  by  other  evi« 
many  observations  were  made  on  the  one  dence,  even  by  a  verbal  statement.     Here 
side  and  the  other  upon  the  case  of  Willis  the  fact  of  payment  was  proved  by  an  ad- 
V.  Newham,  3  Y.  &  J.  518,  in  which  it  mission  in  writing,  and  of  the  appropria« 
was  held  that  a  verbal  acknowledgment  of  tion  there  was  sufficient  evidence  to  be 
part  payment  of  a  debt  within  six  years  left  to  the  jury.     The  only  question  is, 
wouldnot,  after9Geo.  IV.  c.  14,  be  an  an-  whether  the  assertion  of  the  defendant 
swer  to  a  plea  of  the  statute  of  limitations;  respecting  the  appropriation  was  conclu- 
but  it  seems  to  us  quite  unnecessary  to  sive.     If  the  pajnnents  had  been  accoro- 
express  any  opinion  on  that  point ;  in  panied  by  that  assertion  they  would  have 
reality  there  is  no  question  here  upon  the  been  qualified  by  it,  and  could  not  have 
9  Geo.  IV.  c  14.    The  defendant  has  made  been  treated  as  payments  of  interest  on  a 
no  admission  by  words  only,  not  contained  debt ;  but  here  there  is  an  admission  of  a 
in  a  writing  signed  by  him ;  whatever  ad-  bygone  act,  viz.  pa}'ment,  and  an  asser- 
mission  he  has  made  was  made  in  writing,  tion  respecting  it,  which  may  or  may  not 
signed  and  sworn  to  by  him,  and  the  true  be  true.     It  is  no  part  of  the  act,  but  only 
question  is,  what  did  he  admit  by  that  what  the  defendant  chooses  to  say  respect- 
writing  ?    For  the  purpose  of  this  argu-  ing  it.  We  think,  therefore,  that  although 
ment  it  may  be  assumed  that  the  acknowl-  that  assertion  must  be  admitted  as  evi- 
edgment  of  a  payment,  as  well  as  any  dence,  the  jury  ought  to  have  been  allowed 
other  acknowleilgment,  must  be  in  writ-  to  contrast  it  with  the  other  evidence  in 
ing,  signed  by  the  party  ;  and  we  agree  the  case,  and  to  decide  whether  the  pay- 
with  Mr.  Peacock  that  the  written  admis-  mcnts  admitted  were  for  interest  or  not ; 
rion  by  the  defendant  must  be  construed  and  inasmuch  as  that  other  evidence  was 
by  the  court ;  and  we  think  that  the  plain  withdrawn  from  their  consideration,  and 
meaning  of  it  is,  that  the  defendant  ad-  they  were  directed  to  find  for  the  defend- 
mits  having  paid  £8   Ids.  half-yearly  to  ant,  there  must  be  a  venire  de  novo.*' 
Elizabeth  Craven  down  to  December,  1842  The  interpretation  given  to  Stat.  9  Geo. 
but  asserta  that  such  payment  was  made  IV.  c.  19,  in  Willis  v.  Newham,  supra, 
by  way  of  annuity,  and  not  as  interest  on  was  followed  in  several  subsequent  deci- 
a  debt.     We  also  agree  with  Mr.  Peacock  sions,  Maghee  v.  O'Neil,  7  M.  &  W.  531 ; 
that  the  whole  admission  must  be  laid  be-  Bay  ley  v.  Ashton,  4  P.  &  D.  214;  although 
fore  the  jury  as  one  entire  writing;  but  we  not  without  an  intimation  that  its  author- 
are  also  of  opinion  that  the  jury  were  not  ity  was  doubtful,  and  might  be  set  aside 
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principal  does  not  revive  the  claim  for  interest.'    A  payment  made 

bj  a  court  of  errori  and  it  has  bi^n  fiiiiilly  of,  aa  well  n  agninat,  the  peraon  by  whom 
overnilmt  by  the  Exchequer  Chmnbar  in  it  n  made,  Koaeboom  o.  BilliogtoD,  17 
Chose  V.  Joae^  6  Exch.  573.  It  had  pre-  Johns.  (N.  Y.)  i&i;  Clapp  v.  Insersoli,  11 
TioDsl;  b»D  held  io  Willisms  v.  OodlDy,  He.  S3  ;  Coffin  v.  Backnion,  12  id.  471 ; 
9  Met  (Mss8.)  (S2,  where  tbe  same  poiut  The  Trusteesv.  Osgood,  21  id.  17fl;  AdRios 
oroae  under  the  Revised  Statutes  of  Mtisso-  v.  Seituoger,  1  W.  It  S.  (P«dd.}  213;  The 
chusetta,  which  eontunalaproTiiiousiini-  State  Bank  v.  Wood,  5  Ark.  fill;  IVood 
krlo  the  9  Geo.  I  v.,  that  as  a  writing  is  not  o.  Wylks,  5  id.  764  ;  Bradley  D.  Jomos, 
mode  uccfasary  to  the  proof  of  »  part  pay-  13  C.  B.  822;  CoDcklin  v.  PcarGon,  1  Itich. 
ment,  it  may  b«  catolilished  by  the  admis-  (8.  C. )  3fll,  In  order,  however,  to  give 
sions  of  the  defendant,  although  such  nd-  such  oa  indoraement  by  the  plaintiiT  the 
luissiona  are  no  longer  admisiiible  as  a  character  of  bu  entry  agniiwt  intereit,  it 
direct  acknowleilgment  of  the  debt.  The  most  appear  to  have  been  mode  before  tlie 
wnie  construi^tion  has  been  given  to  a  bar  of  the  statute  attached  to  the  inetra- 
■imilsr  legislative  enactment  by  tlie  courts  ment,  Cremer's  Estate,  5  W.  k  S.  331  ; 
of  Maine,  Sibley  «.  Lambtrt,  30  Mb.  253;  Howe  v.  Hatluway,  SO  Me.  Sii  ;  Smith 
uid  in  Connecticut,  in  Beardsley  v.  Hall,  v.  Simmons,  9  Ga.  IIS  ;  Alston  t>.  The 
3fl  Conn.  270,  it  was  held  that  such  ad-  Bute  Bank,  t  Ark.  ir<Gi  for  otherwise  hu 
missions  might  be  proved  although  made  would  he  able  to  manufacture  evidence, 
on  Sundny.  And  aa  an  aiimiEsion  uf  pay-  Connelly  v.  Piirson,  4  111.  lOS  ;  Whitney 
ment  ii  lesa  likely  to  be  uiisconsti-ucd  or  v.  Bigelow,  4  Pick.  (Mass.)  113.  That 
misstated  than  an  odmissiaii  of  tbe  debt  part  payment  is  only  yrinia  /aeu  evi- 
itsolf,  there  is  no  reaaoo  to  question  the  deuce,  and  uiay  be  rebutted,  see  Aldrich 
tonndneai  of  this  interpretJitioD.  Tbe  stat-  v.  Morse,  28  Vt.  043  ;  Ayer  r.  Hawking 
ute  law  of  Mississippi,  however,  goes  fur-  19  id.  23;  State  Bank  o.  Moody,  10  Ark. 
ther,  and  rfnders  a  payment  however  63B;  Arnold  r.  Downing,  II  B^rb.  (N.  Y.) 
proved  in&ulHcient,  without  an  express  GG4;  Jewctt  v.  Petit.  4  Mich.  fi08. 
promise.  Smith  p.  Westmoreland,  12  S.  &  '  Collyer  fl.  Willcock,  4  Bing.  813. 
M.  (Mi^B.)ei)3;  Davidgoiis.  Marshall,  S  iil.  And  see  llollis  o.  Palmer,  2  lihig.  N.  C. 
Sfli.  ADdstichisalBotheoaseiuNevada.  7l3,  where  a  payment  of  interest  was  held 
It  was  held  io  Eastwood  r.  Saville,  not  to  revive  the  principal  under  a  pecn- 
S  H.  &  W.  618,  while  Willis  v.  Newham  liar  state  of  tbe  pleadings.  A  part  {lay- 
wss  still  law,  and  on  itx  anthority,  that  ment,  accompanied  with  a  denial  that  more 
an  indoraement  of  part  payment  on  the  is  due,  will  not  take  the  balance  out  of 
back  of  the  instrument  on  which  suit  was  the  statute.  United  SUf.s  v.  Wilder,  13 
brought  was  not  sufficient  to  take  the  case  Wall.  (U.  S.)  231.  Payment  ofapromU- 
out  of  the  statute,  even  when  iu  the  hand-  sory  note  "  ]iayable  three  months  after 
writing  of  the  defendant,  unless  it  was  demand  "  was  sought  to  be  enforced  by  its 
also  signed  by  him.  It  ia,  however,  well  holder.  The  not«  waa  indorsed  witli  pay- 
settled  in  mo&t  of  the  States  of  this  coun-  ment  of  two  iuatalments  of  intereEt,  bnt 
try,  where  the  statute  does  not  otherwise  do  interest  has  since  been  paid  during  a 
expressly  provide,  on  general  pnncipleo,  as  period  of  upwards  of  twenty  year^  Held, 
it  was  in  England  before  the  passage  of  the  B  that  payment  of  interest  was  not  evidence 
Geo.  IV.,  that  an  indorsement  on  a  note  in  that  a  demand  far  payment  of  the  principal 
rednction  of  the  debt  may  be  submitted  to  had  been  made  so  as  to  make  time  run 
the  jury  as  a  recognition  of  its  existence,  against  the  holder  of  tlie  note  under  the 
whether  such  indorsement  be  made  by  the  statute  of  limitationa,  and  that  the  fact 
plointilf  or  the  defendant ;  in  the  latter  that  more  than  twenty  yeara-  had  elapeed 
caae,  as  an  admission  of  the  fact  which  it  without  piyment  was  not  a  fact  from 
■eta  forth.  Porter  v.  Blood,  B  Pick.  (Mass.)  which  tbe  e<jurt  could  presume  satisfaction 
G4;  Jones  d.  Jones,  SI  N.  H.  219,  and  iu  oC  the  note,  in  tbe  absence  of  any  demand 
the  former,  as  an  entry  made  agunit  in-  having  been  made.  Brawn  v.  Rutherford, 
terestiandconsequentlyadmissibleinfttTOT  42  L.  T.  Bep.  K.  a.  659. 
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upon  a  note  or  other  obligation,  before  the  statute  has  run  thereon,  bus* 
pends  the  operation  of  the  statute  from  that  date,  and  starts  it  afresh, 
the  former  time  being  stricken  out;^  and  a  payment  made  after  the 
statute  has  run  has  the  same  effect.  But  in  California  it  has  been 
held  that  a  paj'ment  made  before  the  statute  has  run  will  not  take  the 
debt  out  of  the  operation  of  the  statute.* 

Sec.  106.  Rebuttal  of  ImpUoation.  Indeterminate  Debt. — Where 
a  debtor  at  the  time  of  making  a  payment  to  his  creditor  expressly 
states  that  it  is  not  on  account  of  the  debt  in  question,  it  is  not  a  part 
paj'ment  of  such  debt.  But  the  statement  must  be  made  at  the  time, 
otherwise  any  declarations  on  the  subject  by  the  debtor  are  only  e\'i- 
dence  of  more  or  less  value  as  to  the  intention  with  which  the  pay- 
ment was  at  the  time  made.  Thus,  where  a  defendant  in  a  chancery 
suit  had  admitted  payment  by  him  of  certain  half-jearly  payments 
down  to  a  period  within  six  years,  but  alleged  in  it  that  they  were 
paid  not  as  interest  on  a  debt  due  by  him  to  the  plaintiff's  testatrix, 
but  by  way  of  annuit}'  and  in  purauance  of  an  arrangement  made  when 
a  sum  of  money  was  given  to  the  defendant,  it  was  held  that  the  Jury 
were  at  liberty  to  reject  the  latter  part  of  the  statement,  and  that  it 
might  be  taken  simply  as  an  acknowledgment  of  payment  of  mone}', 
and  the  fact  that  it  was  interest  on  the  debt  might  be  proved  by  other 
evidence.* 

It  must  be  borne  in  mind,  however,  that  where  the  debt  is  not  for  a 
definite  amount,  but  the  sum  is  indeterminate,  it  ma3'  be  when  a  pay- 
ment has  been  made  that  it  has  been  made  not  as  a  part  payment,  but 
as  a  discharge  of  the  whole  in  the  intention  of  the  payor,  in  which  case, 
of  course,  no  promise  to  pay  the  residue  can  be  implied.^ 

Sec.  107.  Payment  into  Court. — The  payment  of  money  into  court 
will  not  revive  the  right  to  the  residue,  if  any,  of  the  debt,  inasmuch 
as  such  payments  are  commonly  made  as  payments  of  all  that  is  ad- 
mitted by  the  debtor  to  be  due.'  The  rule  was  fonnerly  otherwise  ;•  but 
it  is  now  settled  that  a  payment  of  money  into  court  only  operates  as 


1  In  Nelson  v.  D'Armand,  13  La.  An. 
294,  where  an  obligation  was  payable  by 
instalments,  and  all  the  instalments  were 
due  when  the  debtor  made  a  payment, 
without  directing  on  which  instalment  the 
credit  was  to  be  ^iven,  it  was  held  that  the 
payment  must  be  deemed  to  have  been 
made  in  part  payment  of  all,  and  conse- 
quently  that  prescription  was  stopped  as 
to  all,  and  started  anew  from  that  date. 

2  Fairbanks  v.  Dawson,  9  Cal.  89. 

•  Baildon  v.  Walton,  1  Exch.  617. 

*  Bum  V.  Boulton,  2  C.  B.  476;  Waugh 
V,  Cope,  6  M.  &  W.  824.  Where  a  debtor 
transmitted  a  draft  to  his  creditor,  which 
was  received  by  him,  the  debtor  not  mak- 


ing any  allusion  to  the  account,  or  of  any 
debt  whatever,  it  was  held  that  it  did  not 
operate  as  a  part  payment,  so  as  to  remove 
the  bar  of  the  statute.  Hussey  v.  Burg- 
wyn,  8  Jones  (N.  C.)  L.  885.  Nor  does  a 
special  payment  have  that  efiect.  In  order 
to  maRe  a  payment  or  account  effectual  to 
save  the  entire  account,  it  must  be  made 
generally.  If  it  is  made  specifically  to 
liquidate  particular  items,  it  uill  not  take 
other  items  out  of  the  statute.  Peck  v. 
New  York,  &c.  Steamship  Co.,  5  Bosw. 
(N.  Y.)  226. 

<^  Long  0.  Greville,  3  B.  &  C.  10;  Reid 
V.  Dickons,  5  B.  &  Ad.  499. 

^  Dyer  v.  Ashton,  1  B.  &  C.  8. 
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an  Admission  of  a  liability  to  the  extent  of  the  amount  so  paid.'  And 
now,  under  Ihu  modern  theorj*  as  lo  the  olIiL-e  and  eftttt  of  theae 
statutes,  suuh  a  paytnuiit  allei'  action  commenced  would  be  too  late.* 

Meo.  108.  Identity  of  Debt. — Thore  must,  of  course,  be  reason- 
able evidence  of  the  identity  of  the  debt  sued  for  with  that  on  account 
of  which  the  part  payment  haB  been  made.*  'Where,  under  an  agree- 
ment, there  are  separate  causes  of  action  to  recover  two  siiinu  secured 
by  the  same  bond,  pajmeot  on  account  of  one  of  such  sunia  will  not 
revive  the  debt  aa  to  the  oUicr  sum.'  Wbcre  a  payment  appcai-s  lo 
have  been  made  on  account  of  an  existing  debt,  the  jury  are  tvarranted 
in  considering  it  na  applied  to  the  payment  of  the  parLiculaj-  dubt  sued 
for,  unless  there  is  evidence  of  any  other  existing  debt. 

Sec.  109.  Qneetlona  for  the  Jury.  —  The  qiieelion  whether  a  ytay- 
ment  made  by  a  debtor,  who  afterwards  seeks  to  take  advantjige  of 
the  statute,  waa  made  on  account  of  and  in  part  payment  of  the  par- 
ticular debt  is  for  the  jury,  subject,  of  course,  to  the  direction  of  the 
court.  In  an  EnglisU  cose,'  where  there  were  two  distinct  debts  doe 
iVom  the  debtor,  a  general  paymeut  by  him  not  apeciflcally  appropriated 
as  a  payment  upon  either  claim  was  held  to  have  no  effect  upon  remov- 
ing the  statute  bar  as  to  either :  and  the  same  principle  was  adopted  aa 
to  an  acknowledgment  in  a  Connecticut  ease,  tiie  gist  of  which  is  given 
elsewhere.*  But  in  a  later  case  in  Connecticut,'  where  there  were  two 
distinct  debts  against  the  defendant,  it  was  licld  that  the  qucstjon 
whether  an  acknowledgment  was  made  with  reference  to  a  particular 
debt  was  for  the  jury ;  and  the  rule  applies  with  equal  force  to  an  ac- 
knowledgment arising  (Vom  a  part  poyiiU'Ut.'  In  a  later  Ent;liiih  case,* 
the  doctrine  of  Bum  v.  Boulton  was  somewhat  restricted,  and  was  held 
applicable  only  in  cases  where  the  two  debts  are  entirely  distinct;  and 
in  such  a  case,  where  a  payment  is  made  by  the  debtor  without  any 
directions  as  to  its  application,  the  question  as  to  whether  it  removed 
the  statute  bar  ns  to  either  must  depend  upon  the  circumstances  of  the 
case,"  and  that  it  was  properly  a  question  for  the  jury  whether  a  pay- 
ment so  made  was  made  generally  on  account  of  whatever  might  be 
due,  and,  if  so,  that  both  debts  would  be  rei-ived  thereby. 

Sec.  1 10.  General  Hule  aa  to  Appropriation  of  Paymenta.  —  Where 
a  debtor  makes  a  payment  to  a  creditor  to  whom  lie  is  owing  several 
distinct  debts,  the  general  rules  as  to  the  appropriation  of  the  money 


>  Eini^ham  v.  RotnnB,  G  U.  fe  W.  94 ; 
Lechmere  v.  Flelcber,  1  C.  &  M.  623;  Tat- 
tenball  v.  Parkinson,  2  M.  b  W.  752;  Rcid 
B.  DickonB,  ante;  Coi  t..  Parry.  1  T.  R. 
464. 

*  Waters  v.  Tomkina.  2  C.  H.  &  R.  723. 

*  A<bliii  V.  Lee,  W.  N.  1875,  42. 

<  Evans  v.  Davica,  4  Ad.  &  El.  840. 

*  Bum  V.  Boullou,  2  C.  B.  48S. 


•  Buckingham  v.  Smith,  23  Conn.  453. 

'  Cook  V.  Martin,  29  Conn.  63. 

»  See  aUo  Bigrlour  r,  Wliitnej,  i  Pick. 
(Mass.)  112;  Buckingham  s.  Smith,  nntti 
Coies  V.  Kelaey,  2  Tex.  641;  Guy  v.  >lams, 
6  Gill  (Md.),  87;  Shaw  v.  Newell,  2  R.  I. 
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are :  1st,  That  it  shall  be  applied  as  the  debtor  directed  at  the  time  of 
pajmeot,  in  accordance  with  the  maxim,  quicquid  solvitur  secundum  ani* 
mum  iolveiUis;^  ^dly,  that  if  the  debtor  does  not  direct  as  to  its  applica- 
tion, the  creditor  ma}"^  do  so  at  any  time  before  judgment,  under  the 
maxim,  quicquid  recipitur^  recipitur  in  modum  recipienttM  ;  ^  and,  Sdly,  if 
neither  of  them  apply  the  payment  to  any  particular  claim,  the  law  will 
apply  it  to  the  oldest  debt,  or  as  may  be  just.'  The  creditor  may  ap- 
propriate a  payment  not  appropriated  by  the  debtor  to  a  debt  barred 
by  the  statute,^  or  it  seems,  according  to  some  of  the  cases,  that  where 


1  McKee  i%  Stroup,  1  Rice  (S.C.),  291; 
Jackson  v.  Bailey,  12  111.  159 ;  Sherwood 
V.  Haight,  26  Conn.  432;  Read  v.  Board- 
man,  20  Pick.  (Mans.)  441;  Treadwell  v. 
Moore,  84  Me.  112;  Sommes  v,  Boykin,  27 
Ga.  47;  Mitchell  v.  DaU,  4  H.  &  G.  (Md.) 
159;  Martin  r.  Draher,  5  Watts  (Penn.), 
544;  Piudall  v.  Bank  of  Marietta,  10  Leigh 
(Va.),  484;  Wetherell  v.  Joy,  40  Me.  325; 
Black  V.  Schouler,  2  McCord  (S.  C.)  292  ; 
Calvert  v.  Carter,  18  Md.  78;  Iruin  v. 
Paulett,  1  Kan.  418;  Taylor  v.  Sandiford, 
7  Wheat  (U.  8.)  13;  Solomon  ».  Dreschler, 
4  Minn.  278;  Jones  v.  Williams,  39  Wis. 
300 ;  Whitaker  v,  Grover,  54  Ga.  174 ; 
BonaOe  v.  Woodbury,  12  Pick.  (Mass.) 
463;  Levysteiu  v.  Whitman,  69  Ala.  345; 
Adams  Exp.  Co.  v.  Block,  62  Ind.  128. 
Bat  the  appropriation  roust  be  made  by 
the  debtor  at  the  time  of  payment,  and  he 
cannot,  after  the  creditor  has  ap])lied  it, 
change  the  application  of  it.  Haynes  v. 
Waite,  15  Cal.  446;  Hill  v.  Southerland, 
1  Wash.  (Va.)  128. 

*  The  rule,  as  stated  in  the  text,  is  well 
established.  Sawyer  v,  Tapimn,  1 4  N.  H. 
852;  Bird  v,  Davis,  14  N.  J.  Eq.  467  ; 
Hargroves  v.  Cook,  15  Ga.  321;  Bobe  v, 
Stickney,  36  Ala.  482;  Middleton  v.  Frame, 
21  Mo.  412;  Watt  v.  Hoch,  25  Penn.  St. 
411  ;  United  States  v.  Bradbury,  Dav. 
(U.  S.  C.  C.)  146;  Logan  v.  Mason,  6  W. 
k  S.  (Penn.)  9;  Johnson  v.  Johnson,  30 
Ga.  857;  Sickles  v.  Ay  res,  6  N.  J.  Eq.  29; 
Holmes  v,  Pratt,  34  Ga.  658  ;  Fargo  v. 
Buell,  21  Iowa,  292;  Crislcr  v.  McCoy, 
83  Miss.  445;  Livermorer.  Rand,  26  N.  H. 
85;  Howland  v.  Bench,  7  Blackf.  (Ind.) 
236.  But  where  interest  is  due,  the  pay- 
ment must  be  first  applied  to  the  liquida- 
tion of  it.  Johnson  v.  Bobbin r,  20  La.  An. 
569;  Mills  «.  Saunders,  4  Neb.  190.  But 
if  there  is  anything  in  the  circumstances 
attending  the  payment  or  the  debt  itself^ 


from  which  the  intention  of  the  debtor 
may  be  implied,  his  intention  must  pre- 
vaiL  Howland  v.  Uench,  7  Blackf.  (Ind.) 
236  ;  West  Branch  Bank  v,  Moorehead, 
5  W.  &  S.  (Penn.)  542 ;  Mclntyre  v.  Croes, 
18  Vt.  451 ;  Cass  v.  McDonald,  39  id:  65. 

•  Leef  V,  Goodwin,  Taney,  460;  Plum- 
mer  v,  Erskine,  58  Me.  59 ;  Mueller  v, 
Wiebracht,  47  Mo.  468 ;  Matthews  v. 
Switzler,  46  id.  301  ;  Bean  v.  Brown,  54 
N.  H.  395;  King  v.  Andrews,  30  Ind.  429; 
Nutall  V.  Browning,  5  Bush  (Ky.),  11; 
Mc Daniel  v.  Barnes,  id.  183 ;  TruUinger 
9.  Kofoed,  7  Oregon,  228;  Harding  o.  Tifft, 
75  N.  Y.  461.  The  debtor's  intentions,  if 
not  expressed,  cannot  be  considered.  Brice 
V.  Hamilton,  12  S.  C.  32.  But  in  Wit- 
towsky  V,  Reid,  82  N.  C.  116,  it  was  held 
that  his  intention  might  be  proved  by 
directions  given  either  previously  or  sub- 
sequently. But  this  rule  is  inconsistent 
with  the  general  rule,  and  is  not  sustain- 
able as  to  directions  given  by  the  debtor 
arter  the  payment  has  been  made;  and  a 
contrary  doctrine  was  held  in  Mahawio 
Bank  V.  Peck,  127  Mass.  298.  After  the 
creditor  has  made  the  application  he  can- 
not change  it,  even  at  the  request  of  the 
debtor,  if  other  parties  are  affected  thereby. 
Harding  v.  Wormley,  8  Baxter  (Tenn.),  578. 
On  the  general  proposition  stated  in  the 
text,  and  sustaining  it,  see  Hill  v.  Bobbins, 
22  Mich.  475  ;  Champenoes  v.  Fort,  45 
Wis.  355  ;  Howard  v.  McCall,  21  Gratt 
(Va.)  205;  Waterman  v.  Younger,  26  Ark. 
513  ;  Genin  v.  Ingereoll,  11  W.  Va.  549 ; 
St.  Albans  r.  Failey,  46  Vt.  448;  Langdon 
V.  Bowen,  id.  512 ;  Whittaker  v,  Grover, 
54  Ga.  174;  Jones  v.  Williams,  39  Wis. 
300. 

*  Harrison  v.  Davies,  23  La.  An.  216. 
If  payments  by  a  debtor  to  a  creditor  on 
account  of  his  indebtedness  generally^ 
which  consists  of  varioos  promissory  notes 
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there  are  several  notea  barred  by  tbo  etatute,  and  a  general  payment  ia 
mode,  be  may  so  appropriate  the  money  as  to  take  lUein  all  out  of  the 
statute.'  But  in  New  York,  as  will  be  seen  by  the  cases  from  that 
State  cited  lu  the  last  note,  the  creditor  cannot  make  such  an  applica- 
tion of  a  ^iicrul  payment,  upon  a  debt  ban-ed  by  the  statute,  unless 
the  debtor  consents  thereto,  and  it  Js  presumed  that  the  money  wafl 
paid  upon  the  debts  not  barred  until  the  contrary  is  shown  ;  and  in  a 
Vermout  case,  where  the  plaintiff  held  notes  against  the  defendant, 
which  were  dated  more  than  six  years  before  the  commencement  of  his 
action,  and  the  jury  found  the  fact  that  within  six  years  the  defendant 
made  a  general  payment  to  the  plaintiff  on  account  of  some  one  or 
more  of  the  notes,  or  of  the  iudebtedneas  manifested  by  them,  it  was 
held  that  a  promise  of  fiirther  pajment  must  be  impUcd.  It  is  not 
essential  that  llie  defendant  should  have  recollected  the  giving  of  the 
notes  at  the  time  of  making  the  payment,  if  he  was  aware  of  the 
Indebtedness  for  which  they  were  given,  and  acted  with  reference  to  it ; 
and  if  a  debtor  owing  several  demands  to  bis  creditor  makes  a  general 
payment,  and  neglects  to  direct  its  application,  the  right  of  designation 
belongs  to  the  creditor ;  yet  he  must  make  an  aitplication  to  which  the 
debtor  could  not  justly  or  reasonably  object.  Therefore,  where  the 
demands  consisted  of  three  notes,  all  of  which  were  barred  by  the  stat- 
ute, and  the  debtor  made  a  general  payment,  it  was  belli  that  the 
creditor  might  apply  it  uiwn  which  note  he  pleased,  and  that  he  might 
indorse  it,  if  be  so  chose,  upon  tlie  largest  note,  although  it  was  subse- 
quent in  date  to  the  others,  and  that  the  effect  would  be  to  take  the 

ptykble  at  variotu  times,  m  made  berore  ferred  paying  it  to .  haciog  an;  farther 

one  of  the  DotM  ia  burtd  by  the  Btatute  trouble  about  it.    Daria  r.  Amy,  2  Grant's 

of  limitntionn,  they  may  be  applied  after-  Cus.  (Peim.)  412.     The  holdrr  of  a  prom- 

wards  by  the  creditor  to  that  note,  and  isaory  nole  delivered  it  to  his  crtditor  u 

«hea  M  applied  taJce  etfect  from   their  collateral  security  tor  a  niutual  and  open 

rcspectiTe  datca  and  not  from  the  date  of  account  current,  irith  the  understanding 

the  application.      Ramuy  v.  Warner,  97  that  any  sum  collected  on  it  should  be  ap- 

Han.  8.    A  payment  on  account,  in  order  plied  to  the  account ;  and  afternarda  an 

to  take  the  whole  acrouDt  out  of  the  stat-  agent  of  the  creilitor  collected  and  paid 

nte,  most  be  made  generally.   A  payment,  to  him  a  dividend  on  the  note  froni  the 

made  to  be  epecificalty  applied  to  partjcular  estate  of  the  maker  in  insolvency,  nliii'.h 

items,  will  not  take  the  other  itetna  out  payment,  on  the  day  therenf,  the  creditor 

of  the  statute.      Pock  «.   New  York,  4c.  applied  to  the  account.      It  waa  held  that 

Steamship  Co.,    5   Bosw.    (N.  Y.}   220.  the  statute  did  not  biggin  to  run  on  tlie 

Where  the  whole  of  the  plaintiff's  claim  account  until  after  that  liay.      Whipple  *. 

in  the  suit  was  barred  by  the  atatate,  ex-  Jllackiaftton,  67  Masa.  470. 
cept  (3.08,  and  the  defendant  gives  eri-  ■  Jackson  c.  Burke,  I  Dill.  (U.S. C.  C.) 

denceoftbe  payment  of  (6,29, on  a  verUI  311;   Mills  r.  Fowkes,  5  Bing.  N.  C.  455. 

order  to  J.  T.  D.,  a  few  days  before  snit  But  aee  Beed  o.  HunI,  7  Wend.  (N.  Y.) 

brought,  it  is  competnnt  for  bim  to  prove,  408;  Heath  o.  GrinncU,  81  Barb.  (K.  Y. ) 

to  prevent  the  claim  from  being  taken  out  190,  where  it  was  held  that  the  creditor 

of  the  statute,  that  at  the  time  he  made  could  not  apply  a  general  paympnt  in  dis> 

the  payment  be  declared  that  he  "owed  charge  of  a  debt  barred  by  tlie  slatnt*^ 

the  plaintiff  nothing,"  bat  that  he  pre-  without  the  debtor's  asaenb 
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note  upon  which  the  application  was  made  ont  of  the  statute  of  limita- 
tions ;  but  that  he  could  not  divide  the  payment  among  all  the  notes, 
indorsing  a  part  on  each,  and  claim  that  all  were  thereby  taken  out  of 
the  operation  of  the  statute.^  The  right  to  make  the  appropriation,  as 
stated,  belongs  in  the  first  instance  to  the  debtor ;  but  if,  at  the  time, 
he  neglects  to  make  it,  the  right  passes  to  the  creditor,  and  the  debtor 
cannot  afterwards  claim  it.^  But  the  rule  only  applies  to  lawful  debts.* 
In  the  case  of  running  accounts,  in  the  absence  of  special  circumstances 
which  ought  to  control,  the  paj^ment  will  be  applied  to  extinguish  the 
debts  according  to  priority  of  time.^  In  England,  it  has  been  held  that 
where  there  are  several  debts,  some  barred  and  some  not,  the  effect  of 
the  pa3'ment  of  principal  genemlly  will  be  to  take  any  debt  not  then 
barred  out  of  the  statute,  but  will  not  re\ive  a  debt  which  is  barred ; 
and  the  inference  will  be  that  the  payment  is  to  be  attributed  to  those 
not  barred.^  Thus,  in  the  ease  last  referred  to  there  were  three  notes 
executed,  two  of  which  were  barred  and  one  was  not,  and  a  payment 
was  made  of  a  small  sum  on  account  generallj- ;  it  was  held  the  payment 
did  not  revive  the  remedy  on  the  two  older  debts,  but  did  prevent  time 
£h)m  continuing  to  run  in  the  case  of  the  latter.*  Where  there  are  two 
distinct  debts,  it  seems  that  an  unappropriated  payment  may  revive 
neither.^    If  there  are  several  distinct  debts,  and  a  payment  is  made 

1  Ayer  v.  Hawkins,  19  Vt,  26.  '  Burn  v.  Boulton,  2  C.  B.  476.     If 

'  Bell  V.  Radcliff,  32  Ark.  645.     If  two  demands  were  due  at  the  time  of  pay* 

before  payment  is  made  the  debtor  ex>  ment,  so  that  it  is  doubtful  to  which  the 

presses  a  wish  as  to  its  application,  such  payment  applied,  such  part  payment  will 

an  expression  involves  a  direction  by  him,  not  remove  the  statute  as  to  either.   Armi- 

and  he  is  entitled  to  the  benefit  of  the  ap-  stead  v.   Brooks,    18  Ark.  621  ;  Burr  v. 

plication  requested.     Hansen  v.  Bounsa-  Burr,   26   Penn.   St.   284.      In  Nash  v. 

veil,  74  IIL  238.  Hodgson,  6  De  G.  M.  &  G.  474,  where  there 

*  Duncan  v.  Helm,  22  La.  An.  418;  were  three  notes,  upon  two  of  which  the 
McCausland  v,  Ralston,  12  Nev.  195  *  statute  had  run,  and  a  sum  of  money  was 
Storer  v.  Haskell,  50  Vt.  341.  But  if  the  paid  on  account  of  interest  generally,  bat 
debtor  directed  or  consented  to  the  appli-  less  than  the  amount  due  on  the  note  not 
cation  of  the  payment  on  an  illegal  debt,  barred,  it  was  held  that  the  payment  must 
the  court  will  not  interfere.  Feldman  v.  attach  to  that  note.  And  it  seems  that  the 
Gamble,  26  N.  J.  £q.  494.  payment  cannot  be  distributed  among  all 

^  Sprague  v,  Hazelwinkle,  53  111.  419  ;  of  them,  so  as  to  remove  the  statutory  bar 
Moore  v.  Gray,  22  La.  An.  289 ;  Crompton  as  to  those  upon  which  the  statute  haa 
V.  Pratt,  105  Mass.  255  ;  Allen  v.  Brown,  run,  as  in  such  cases  it  will  be  presumed 
39  Iowa,  330  ;  Worthley  v.  Emerson,  116  that  the  payment  was  intended  to  apply  to 
Mass.  374 ;  and  even  where  a  part  of  the  the  subsisting  debt.  Lowery  v.  Gear,  82 
items  accrued  before  and  a  part  after  the  III.  382  ;  Pond  v.  Williams,  1  Gray  (Mass.), 
defendant  was  discharged  in  bankruptcy,  630.  But  where  there  are  several  debts, 
of  which  the  creditor  had  no  notice,  does  none  of  which  are  barred,  a  general  pay- 
not  change  the  rule.  Hill  v.  Bobbins,  22  ment  keeps  on  foot  the  debt  upon  which 
Mich.  475.  it   is   applied.     Ramsay  v.  Warner,  97 

*  Cranworth,  C,  in  Nash  v.  Hodg-  Mass.  8;  Briggs  v,  Williams,  2  Vt.  -288; 
son,  6  De  G.  M.  &  G.  474.  •  Harker  v.  Conrad,  12  3.  &  R.  (Penn.)  801; 

*  Nash  V.  Hodgson,  1  Kay,  650 ;  on  Starett  v.  Barber,  20  Me.  457;  Oliver  v, 
appeal,  6  De  G.  M.  &  G.  474.  Phelps,  20  N.  J.  L.  180;  Selleck  v.  Ton- 
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without  any  direction  as  to  bow  it  shall  be  applied,  and  the  creditor 
applies  it  at  once  to  the  payment  of  a  debt  which  is  barred,  it  will  not 
take  the  balance  of  that  debt  out  of  the  statute  ; '  nor  where  there  are 
Bcveral  dlaiinct  notes  or  other  obligations,  which  is  s  part  of  a  series, 
will  the  payment  of  one  removt;  the  statute  as  to  the  others.' 

Sec.  in.  Oral  Proof  of  Part  Payment. — As  previously  stated, 
It  was  originally  held  in  England  that  the  evidence  of  part  payment  to 
avoid  the  statutes  must  be  in  writing,  signed,  it  being  considered  that 
to  allow  a  debt  to  be  revived  on  any  less  strict  evidence  of  a  part 
payment  was  within  the  mischief  of  the  act.'  But  this  doctrine,  after 
being  frequently  questioned,*  was  eventnally  overruled,'  and  now  a 
part  payment  for  the  purposes  of  the  statute  may  be  proved  orally  or 
otherwise,  as  any  other  fact ;  and  the  same  mle  prevails  in  this  coun- 
try, except  in  Nevada,  where  the  statute  requires  evidence  in  writing, 
signed  by  the  party  charged.' 

pikv  Co.,  13  Conn.  1S3;  Eobinson  v.  Doo-  HamptoD  v.  Desoe,  ^  Tex.  1S5  ;  Jenckl  e. 

little,  13  Vt.   Slfl  ;  HoFarUnJ  n.  htsnis,  Aiexnadet,  U  Paige  [N.  V.)  Ch.  Gl». 
S  HI.  341;  White  v.  Trumbnll,  16  N.J.  U  '  Pond  u.   Williams,   1  Gny  (Ua»a.), 

SIG;  Cnllahaii  t>.  Boazman,   21  Ala.   24S.  «30. 

Benny  v.  Rhodes,  18  Mo.  147;  Proctor  v.  '  Broitn  v.  Johnson,  20  La.  An.  486. 

Manhall,  IS  Tbi,  SS;  Homer  «.  Kirkwood,  ■  Willis  r.  Newhun,  9  Y.  &  J.  filS  ; 

2SML>s.VSi  Thompson  I'.  Phtilan,  22N.  H.  Trenthsm  u.  Deverill,  3  Bing.  K.  C.  397  i 

SSe.     If  money  18  paid  on  an  iccoiint,  and  Bnyleyc  Ashton,  13  A.I1  E.  4B3;  Magb«e 

no  speolfic  application  at  it  is  made  by  v.  O'Neill,  7  U.  &  W.  631;  Eestirocid  v. 

rither  party,  the  law  will  apply  it  l«  the  Seville,  9  id.  616. 

payment  of  the  oldect  itoros.     Hanisoa  e.  *  Bee  per  Lord  Diinnak  in  Trentbam 

Johnson,  27  Ala.  446;  Fairchild  v.  Holly,  v.  DeTerill ;  "If  1  were  now  culled  on  to 

10  Conii.   17r>;  ShMd  r.  Wjlwin.  21   Vt.  pul  n  c on 5I ruction  upon  the  net.  1  should 

47B;  Thurlow  v.   Oilmore,   40  Ha.   878  ;  be  of  opinion  that  any  proof  of  payment 

Harri«on  «.  Johnson,  37  Ala.  146;  Home  was  sufficient;"  and  a  dmiliT  remark  of 

V.  Planters'  Bank,  32  Oa.  1.     Rut  if  some  Lord  AaiNaER  in  Highee  *,  O'NeilL 
items  are  due,  and  others  not,  the  applica-         >  Cleave  «.  Jones,   e  Exch.  S73.     See 

tion  must  be  made  to  thnsa  which  are  dne.  Edwards  v.  Janes,  1  Kay  &  J .  534. 
Efflnger  v.  Henderaon,  33  llin.  449.     If         *  WUlUms  s.  Godley,  9  Met.  (Masa.) 

tnoney  is  paid  generally  upon  debts  which  482 ;  Sibley  «.  L^nilMrt,  30  Me.  253.     In 

are  differently  secured,  the  law  will  apply  Shumate  v.    Williams,   34  Ga.  246,  the 

it  in  discha^  of  the  dehta  for  which  the  plaintiff,  in  order  to  save  a  note  from  the 

■eearitj   is   most    precariona,  Ch««ter   v.  operation  of  the  atatnte,  relied  apon  cer- 

Wheelwright,   15   Conn.    632;   Baine   v,  tain  indorsementa  made  ttietcon  in  ]S57i 

Williams,  18  Hiss.  113;  Smith  «.  Wood,  which  was  within  the  period  of  limitation, 

T  H.  J.  Eq.  74  ;  Bosley  v.  Porter,  *  J.  J,  acoompanied  by  parol  proof  that  sooh  pay- 

Hal.  (Ky.)  321;  Owinn  o.  Whittaker,  1  menta  woe  in  fact  made  ;  bnt  the  court 

H.  A  J.  (Hd.)  764;  Rtate  v.  Thomas,  11  held  that,  auder  the  atatnte  requiring  an 

Ired.  (K.  C.)  L.  351 ;  and  if  interest  is  acknowledgment  in  writing,  signed,  Ac., 

dne,  the  payments  will  Bnt  be  applied  in  snch  payments  were  not  sufficient.     See 

iischat^  ot  it,  Fndden  v.  Fortier,  20  III  also  Waterman  «.  Barbank,  S  Met.  (Mass. ) 

BOS  i    Heam  *.    Cuthert,    10  Tez.   21S ;  362,  where  mere  proof  of  an  indorsement 

Loah  r.  Edgerton,  18  Minn.  210;  and  the  made  by  the  payee  was  held  not  sufficient. 

balaDC«  will  be  applied  upon  the  principal  Where  a  debt  exists  agiunat  a  person,  and 

M  will  be  tnost  beneficial  to  the  creditor,  it  is  conceded  by  the  parties  that  part  of 

■rtebeoe  «   Eatebene,    S   La.   An.   738 ;  it  ahoold  be  paid  by  another  person,  and 
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Sbc.  lid.  Fan  TmjmtHkt  need  not  be  in  M<mHf.  —  It  id  noi 
neceflsarj,  for  the  pnrposes  of  the  statute,  thirt  a  paft  payment  of 
prineipal  or  iiiterest  should  be  made  in  actual  money.  Thus,  a  pay- 
ment in  goods  may  be  a  sufficient  part  paj'ment,  and  if  parties  to  a  bill 
of  exchange  agree  that  goods  shall  be  supplied  and  taken  accordingly, 
that  amounts  to  a  part  payment.^  So  the  indorsement  and  delivery  by 
the  debtor  of  a  Aote  of  a  third  party,  payable  at  a  fhtare  time,  either 
in  payinent  of,  or  as  collateral  security  for,  his  indebtedness  to  another, 
operate  as  a  payment  snfBcient  to  take  the  case  out  of  the  statute.' 
Bat  where  goods  are  delivered  to  a  creditor  to  be  sold,  and  the  pro- 
ceeds applied  ih  Uquidation  of  the  debt  as  far  as  tliey  will  go,  tho 
goods  must  be  sold,  and  the  proceeds  applied  upon  the  debt  withiil  i^ 
reasonable  time.  Thas,  where  goods  were  pledged  by  the  maker  of  a 
promissory  note  to  the  payee,  with  power  to  sell  the  same  and  apply 
the  proceeds  on  the  note,  and  the  payee  held  the  goods  six  years  before 
he  sold  them  and  made  the  application  on  the  note,  it  was  held  thaH 
the  sale  and  application  was  not  made  in  a  reasonable  time,  and  that 
the  application  of  the  proceeds  of  such  sale  on  the  note  would  not  save 
it  ftom  the  operation  of  the  statute.'  And  the  same  rule  is  applicable 
where  the  note  of  a  tkiitl  person  is  given  to  a  creditor  as  collateral,- 
with  instructions  *'to  collect  the  same  and  apply  the  proceeds  to  the 
pa^-ment"  of  the  note  in  suit.  In  such  a  case,  if  the  creditor  accepts 
the  note,  he  takes  it  snbjtect  to  the  instructions ;  and  as  soon  as  the 
note  is  collected,  the  proceeds  are  to  be  applied  upon  the  note  at  that 
time,  and  that  proof  of  payment  on  the  collateral  note  would  operate 
as  proof  of  payment  on  the  note  to  which  such  collateral  note  was  to 
be  applied.  But  this  was  held  subject  to  the  exception  that  the  creditor 
could  not  unreasonably  dela3'  the  collection,  and  that,  if  be  did,  the 
proceeds  could  not  be  considered  as  applied  upon  the  note  in  suit  by 
the  direction  of  the  debtor.^    Where  the  note  of  a  third  person  is  given 

that  rach  part  is  reaUy  the  debt  of  such  on  the  note  after  its  maturity  and  before 

person,    the  payment  by  such  person  of  the  statute  had  run  thereon,  it  was  held 

inch  part  of  the  debt  does  not  remove  the  that  it  did  not  suspend  the  running  of  the 

ftatate  bar  as  to  the  balance  of  the  claim,  statute  as  to  the  balance, 
as  it  is  not  a  part  payment  of  such  debt,  *  In  Haven  v.  Hathaway,  20  Me.  345, 

bnt  only  a  payment  of  the  debt  of  such  in  an  action  upon  a  note  payable  more  than 

third  person.     Carlisle  v.  Morris,  8  Ind.  six  years  before  the  commencement  of  the 

421.  action,  it  appeal^  that  the  defendant  had 

1  Hart  V.  Nash,  2  C.  M.  &  R.  337.  delivered  another  note  to  the  plaintiff,  **td 

^  Smith  If.  Ryan,  39  N.  Y.  Superior  Ct  collect  the  same  and  apply  the  proceeds  tb 

4S9.  the  payment "  of  the  note  in  suit,  and  the 

•  Porter  f>.  Blood,  6  Pick.  (Mass.)  64.  plaintiff  had  accepted  it,  it  was  held  that 

See  also  Lyon  v.  State  Bank,  12  Ala.  508,  he  was  bound  to  comply  with  these  direo- 

w&ere  cotton  was,  with  the  consent  of  the  tions  ;  that,  a.s  soon  as  he  collected  money 

tnreties  on  a  note,  deposited  as  collateral  upon  it,  he  was  obliged  to  consider  it  s 

thereto,  with  power  to  sell  and  apply  the  payment  of  so  much  of  the  note  in  suit ; 

proceeds  on  the  note ;  and  although  the  and  that  proof  of  payment  on  the  collateral 

cotton  was  sold,  and  the  proceeds  applied  note  would  operate  as  proof  of  payment  of 


at  BTATUTEa   OF  LIMITATION.  [CHAP.  IX, 

as  collateral,  the  proceeds  to  be  applied  upon  the  principal  note,  the 
receipt  of  a  dividend  on  the  note  takes  the  priacipal  debt  out  of  the 
statute  from  the  time  of  the  receipt  thereof.'  If  a  check  ie  given  ns 
collateral  t/t  a  nol«,  it  does  not  operate  as  a  pajinent  until  collected.* 
In  all  caaea  where  gomis  or  sccnrities  arc  given  ae  collateral,  with 
power  to  sell  or  collect,  and  apply  the  proceeds  in  liquidation  of  a  debt, 

!  power  must  be  exercised  within  a  reasonable  time  in  view  of  the 
circumetances,  or  the  application  of  the  proceeds  upon  the  debt  will 
not  save  it  from  the  operation  of  the  statute,'  else  in  such  cases,  by 
unreasonable  delay,  a  creditor  could  keep  his  debt  on  foot  indefinitely. 
And  generally  it  may  be  said  that  where  a  thing  ia  i-eceived  upon 
agreement  in  reduction  of  a  debt,  that  is  a  paj'Dient  eufflcient  to  toks 
the  debt  out  of  the  statute.*  The  giving  of  a  note  for  interest  acorued 
is  a  BUllicient  part  payment,'  or  a  credit  given  therefor  in  aix-'ount.* 
In  an  English  case,'  it  was  agreed  between  the  plaintilf  and  defendant 
that  the  defendant,  instead  of  pajnng  interest  due  by  him,  should 
afToril  maintenance  to  the  plaintiff's  child,  and  it  was  held  that  the 
maintenance  of  the  child  amounted  to  a  part  payment. 

Sec.  IIS.  Teat  aa  to  -what  amovmtB  to  Part  Payment.  —  It  is  not 
necessary  that  either  money  or  goods  should  actually  puss,  for  pay- 
ment may  be  made  by  settlement  of  account.  "  If  two  persons  meet, 
and  one  says  to  the  other,  I  owe  you  so  much,  and  you  owe  me  so 
h,  but  instead  of  an  exchange  of  money  they  agree  to  settle  the 
account  by  setting  ofl*  one  against  the  other,  and  that  is  done,  that  is  a 
payment  by  settlement  of  account,"  '  So,  too,  a  creditor  may,  by  the 
consent  of  the  debtor,  give  him  a  portion  of  the  debt,   and  a  credit 

the  (une  nuD  on  the  note  ia  suit     In  m  (S.  Y.)  COS.    Tuniej  o.  Dodwell,  S  El.  ft 

New  York  cue,  where,  in  October,  I8SS,  Bl.  1S6. 

H.,  vho  owed  P.  I26.G0  Tor  a  set  ot  tomb-  >  Whipple  v.  BUckington,    97   Mrbs. 

■tones,  nude  an  agieement  with  S.  that  S.  476.     Either  a  payment  ia  moae;,  or  giv- 

•hoald  pay  P.  for  the  stonea  upon  their  ing  aecuiity  for  a  part  or  the  whole  of  « 

dalivery,  H.  to  credit  S.   with  that  aoiu  debt  is  tufficient,  Msnderston  v.  Robert- 

npon  a  demand  which  he  had  efainst  him;  eon,  4  M.  &  Rj.  410  ;  BalcU  v.  Onion,  4 

and  P.,  being  indebted  to  B.  upon  a  prom-  Cuah.  (Mass.)  GSB  ;  Whitney  v.  Bigelow, 

issor;  note  dated  Jan.  30,  18S4,  payable  4  Pick.  (Mass.)  110  ;  or  giving  a  note  at 

one  day  from  date,  agreed  with  B.  that  he  collateral,  lUley  r.  Jevrett,  2  Met  (Mass.) 

might  receive  pa;  of  3.  for  the  stones,  and  168. 

apply  the  amount  thereof  upon  the  note,  '  Garden  «.  Brace,  L.  R.  8  C.  P.  300. 

and  P.  therenpon  delivered  the  stones  to         '  Porter  v.  Blood,  ante;  Haven  v,  Hath> 

B.,  S.  having  previously  consented  that  away,  anU. 

the  parties  might  make  this  agreement ;  '  Hooper  v.  Stevens,  4  A.  &  E.  71. 

and  having  had  notice  that  it  waa  made,  '  Wenman   v.   Mohawk   Ins.  Co.,    13 

and  having  assented  to  it  when  B.  took  Wend.  (N.  Y.)  267  ;  Sigoumey  v.  Weth- 

the  stones  to  him,  it  was  held   that  the  erell,  6  Met  (Masa.)  663. 

effect  of  the  tiansaction  was  to  eubstitnte  '  Smith  v.  Ludlow,  S  Johns.  (H.  Y.) 

S.  in  place  of  P.  u  debtor  to  B.  for  the  267. 

price  of  the  stones,  and  that  it  operated         '  Bodgers.  Arch,  10  Eich.  S33. 

•n  pnamti  as  a  payment  of  each  price  '  Per  Pollock,   C.  B.,   in    Amos   «. 

npon  the  not«.    Butta  «.  Pei^ins,  41  Barb.  Smith,  1  U.  &  C.  238. 
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entered  in  pursaance  thereof  will  be  effectnal  as  a  part  payment.  Thus, 
in  an  English  case,^  after  a  debt  due  to  the  plaintiff  by  his  son  had 
been  barred  by  the  statute,  the  plaintiff,  his  son,  and  his  son's  wife  had 
an  interview,  at  which  the  interest  due  to  the  plaintiff  was  calculated. 
The  plaintiff's  son  then  put  his  hand  into  his  pocket,  as  if  to  get  out 
the  money  to  pay  it.  The  plaintiff  stopped  him,  and,  writing  a  receipt 
for  the  money,  gave  it  to  his  son's  wife,  saying  he  would  make  a  present 
of  it  to  her.  It  was  held,  by  a  majority  of  the  Court  of  Exchequer, 
Bramwell,  B.,  dissenting,  that  the  transaction  was  sufficient  to  take 
the  case  out  of  the  statute.  The  true  test  as  to  what  transactions  will 
amount  to  a  part  pa3'ment  for  the  purposes  of  avoiding  the  statute 
appears  fh>m  the  judgment  in  the  case  last  cited,  as  well  as  from 
other  cases,'  to  be,  that  any  facts  which  would  prove  a  plea  of  payment 
of  interest  or  principal  in  an  action  brought  to  recover  either  would 
amount  to  a  payment  sufficient  to  bar  the  statute.*  And  Bramwell,  B., 
in  dissenting  from  the  opinion  of  the  majority  in  the  case  last  cited,  did 
80  on  the  ground  that  in  his  judgment  the  facts  would  not  have  sup- 
ported such  a  plea  of  payment.  So,  if  by  agreement  money  is  paid  by 
a  debtor  on  behalf  of  his  creditor  to  a  third  person,  that  may  be  a 
sufficient  part  payment  as  between  the  debtor  and  creditor.* 

Sec.  114.  Part  Payment  by  Bill  or  Note.  —  Where  a  debtor  gives 
a  bill  or  note  on  account  of  a  debt,  it  operates  as  a  part  payment,  even 
though  it  ultimately  proves  worthless.  It  may  be  said  that  payment, 
in  the  popular  use  of  the  term,  is  taken  to  include  a  giving  and  taking 
of  a  negotiable  instrument  on  account  of  a  debt,  as  well  as  a  giving 
and  taking  it  in  satisfaction  of  a  debt.  A  bill  is  conditional  payment, 
and  its  immediate  operation  as  an  acknowledgment  of  a  balance  demand 
is  not  to  be  affected  by  its  operation  as  a  payment,  being  liable  to  be 
defeated  at  a  future  time  ;  and  even  if  it  is  worthless,  the  intention  and 
the  act  by  which  it  is  evinced  remain  the  same,'  and  it  operates  as  such 
an  acknowledgment  of  the  debt  as  removes  the  statute  bar. 

A  question  arises,  when  a  bill  or  note  is  given  in  part  payment  of  a 
debt,  whether  the  part  pajment  must  be  considered  made  at  the  time  of 
the  delivery  of  the  bill,  or  of  pajment  thereof.  On  this  point  it  has 
been  decided  that  when  a  debtor  draws  a  bill  of  exchange  to  be  applied 
in  part  paj-ment  of  a  debt,  and  the  bill  is  paid  when  due  by  the  drawee 
to  the  creditor,  it  operates  as  a  part  paj^ment  from  the  time  of  the  de- 
livery of  the  bill  by  the  debtor,  not  from  the  time  of  the  payment.* 

^  Maber  v,  Maber,  L.  R.  2  Exch.  153.  bill  of  exchange,  to  be  applied  in  part  pay- 

^  Bodger  f.  Arch,  10  Exch.  833;  Amos  ment  of  the  debt,  and  the  bill  is  paid  when 

V.  Smith,  1  H.  &  C.  238.  due  by  the  drawee  to  the  creditor,  it  oper- 

*  Maber  v,  Maber,  L.  R.  2  Exch.  153.  ates  as  part  payment,  to  defeat  the  statute 

*  Worthington  r.  Grimsditch,  7  Q.  B.  of  limitations,  only  from  the  time  of  the 
479.  delivery  of   the  bill  by  the  debtor,   not 

*  Tumey  v,  Dodwell,  3  El.  k  Bl.  136.  from  the  time  of  its  payment     Gowan  v. 

*  In  Irving  v.  Yeitch,  8  M.  &  W.  90,  Forster,  3  B.  &  Aid.  507  ;  Smith  v.  Ryan, 
it  was  held  that  where  a  debtor  draws  a  39  N.  Y.  Superior  Ct  489. 
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Skc.  lis.  ladoTBements  on  Kotcs,  eto.  —  iDdorsemente by  a  creditor 
on  a  bill  or  note  admitting  paymeiita  of  interest  or  pritii.'ipal,  \t  made 
before  the  debt  was  barri'd,  were  formerly,  after  the  creditor's  death, 
held  to  amount  to  suflicient  evidcDce  for  the  pur]x>se  of  avoiding  the 
plea  of  the  statute  ;  the  piiDeiple  of  their  ailmissioo  as  evidence  being 
that  they  were  acknowledgments  against  th«  interest  of  the  person 
making  them.'  Itut  indorsements  made  afl«r  the  at&tutc  has  run  upon 
the  claim  atfurd  no  evidence  whatever  that  the  payment  was  made,  be- 
cause it  is  an  act  iu  furtherance  of  the  iut^rests  of  the  creditor,  and  4 
person  will  not  be  permitted  to  make  evidence  for  himself.'    Therefore, 

'  Higham  o.  Riilgway.  10  Eust,  IM  ;  note  out  of  tie  sUtute  u  ■gainst  the  de- 
■ndin  EiigluiJ,  uurler  SttLGGw.lV.c.l4,  rpodjuil,  H.  not  Uiag  bis  iigcnt  for  ttut 
it  ii  held  that  tbe  pPOTiition  that  "no  in.  purpose.  Harding  e.  Edgecumbe,  1  H.  k 
dareementor  lUDmurandumoruiypayniciit  N.  872.  The  bar  of  the  aUtute  of  limi- 
writtBn  or  madt  after  the  tinieaiipointed  far  tatians  is  not  repelled  by  the  innaniioion 
this  act  to  take  alfuct  upon  any  proiuiuory  of  s  drufl  bj  tho  debtor  and  its  receipt  liy 
note,  bill  or  HXRhaiigp.  or  other  writing,  by  the  creilitor  nitbio  the  tlirK  yesra,  tba 
oroa  hehalfof  the  party  to  whom  Bucli  [«y-  former  not  making  any  Blluiinn  to  or  i«c- 
tnent  ahall  be  made,  abnll  be  d«-aii-d  suffi-  ognitioo  of  the  acoount  of  any  debt 
cient  proof  of  auoh  payment  bo  as  to  take  whalnvtr.  Huasey  v.  Burgwyn,  6  Jose* 
the  i^ase  out  of  the  oputatioD  of  either  of  (N.  C)  L.  885.  A  cn^Uc  iodnraed  upon 
the  said  atatntea,"  only  njiplies  to  tlie  i:&se  a  bond  at  a  time  not  susiiiciona,  by  an 
where  thDre  is  nothing  uiore  than  an  in-  olBuer  of  the  liank,  in  the  rej^ilar  dia- 
domemeut  or  memorenduoi  on  the  uote  or  charge  of  his  duty,  is  mlGfielit  evidence 
bill  or  oth»  writing  whiub  coiiatitutea  the  of  the  payment  to  interrupt  prescription, 
contract  declared  on.  Brwj]''y  v.  Jiimes,  1 3  Union  Bank  e.  Foster.  11  La.  An.  150. 
C.  B.  82S.  And  it  appears  ^ni  the  seme  ludorseinents  of  oreilita  ou  ■  note,  mad* 
ease  that  the  nKmomnda  made  aj^iinst  their  by  a  promisee  before  the  statute  has  clowd 
own  irilrrot  ut  AeaA  jt-raiina  in  hilgci^,  u[>uu  thu  right  to  muintiiiii  suit,  ore  evi- 
■ocoont-booka,  and  Otherwise,  may  still  ba  dence  of  corresponding  jaynienta,  to  Te- 
nsed ai  evidence  for  the  pnrpota  of  retnov-  move  the  bar  of  the  statute,  in  Pcnnsyl- 
iog  the  statute  bar.  Addams  t>.  Settzinger,  vania,  though  no  longer  in  England  1  bnt 
1  W.&9.  [Penn.)243;Sh>fferi>.8han'er,ll  they  are  not  evidence  at  all  unless  proved 
Fenn,  St  bl  ;  Coffin  t.  Bucknam,  12  He.  to  have  been  made  while  the  statute  va* 
471;  Wamo  «.  Granville,  2  StroogiL  1129;  running.  To  toll  the  statute  by  evidence 
[Iruce  D.  Robson,  IG  East,  32  ;  Highsm  v.  of  a  payment,  it  must  be  proven  nneqniv- 
Ridgway,  10  id.  1091.  The  mere  fact  of  orally  that  the  payment  waa  made  on  the 
indorsements  of  paymenta  within  six  years,  claim  in  suit;  and  where  that  is  not  doni, 
in  the  handwriting  of  the  payee,  ia  not  the  jury  is  not  at  liberty  to  Bpd  the  pay- 
competent  evidence  to  prove  tunh  pay-  ment  sufficient.  The  indotsement  of  paj- 
meats.  Psvidson  «.  Delano,  11  Allen  ment  in  the  handwriting  of  the  plaintiff 
(Masa.),  G23,  Thus,  in  an  English  case,  or  promisee  alone  is  not  propr  to  go  to 
the  defendant,  in  order  to  obtain  an  ad-  the  jury.  Shaffers.  Siiaffer,  41  Penn.  St 
Vance  of  money,  gave  a  promissory  note  to  Gl. 

H.,  a  costomer  of  the  ptaintiOa',  irbo  were         *  Brigga    «.   Wilson,  17    Beav.    330 ; 

bankers.      H.   indorsed  the  note   to  the  Scarle  v.  Barrington,  8  Mod.  278;  Gleadow 

pUintias  on  obtaining  the  money,  with  e.  Atkin,  1  C.  fc  M.  421  ;  Sorrell  •.  Craig, 

which  he  waa  debited  by  them.     The  de-  1£  Ala.  7Se  ;  Glvnn  c.   Rank,  2  Vea.  SB  ; 

bndantwasdebitfldbyH.  withtheamount,  RoHeboom  v.  Bil'lington,  17  Johns.  (N.  T.) 

and   K.  hnd  paid  interest  on  the  note  to  182  ;    Bailey  e.    Cntne,  21    Piuk.    (Mass.) 

the  plointilTs  within  six   years.      It  waa  32S  ;  Butcher  v.   Hiion,   4   Uigh  (Ta.), 

held  that  theae  paymenU  did  not  take  the  fil9  ;  Read  v.  Hurst,  7  Wend.  (N.  Y.)  JOS; 


§  113.]  ACKNOWLEDGMENT  BY  PABT  PAYMENT.  247 

an  indorsement,  in  order  to  remove  the  statute  bar,  mast  be  shown  bjr 
affirmative  evidence  to  have  been  made  before  the  statute  bar  had 
attached  to  the  debt,  or  that  a  payment  was  made  upon  the  claim  after 
the  debt  was  barred  which  the  indorsement  covers ;  and  the  ordinary 
presumption  that  a  writing  was  executed  at  the  time  it  bears  date  does 
not  attach.^  Parol  evidence  is  admissible  to  prove  the  fact  of  payment, 
or  to  defeat  it,  although  evidenced  by  a  writing ;  *  but  in  order  to  be 
effective  to  remove  the  bar  of  the  statute,  it  must  be  shown  to  have 
been  a  payment  in  reference  to  the  demand  in  suit.*  Where  a  payment 
is  made  upon  a  note,  and  indorsed  thereon  by  the  holder,  at  the  request 
of  the  payor,  proof  of  such  fkct  is  sufficient  to  remove  the  statute  bar.^ 
But  unless  a  payment,  as  such,  is  actually  made  upon  the  note  or  claim 
in  suit,  or  an  indorsement  is  made  with  the  debtor's  assent,  it  cannot 
have  the  effect  eitlier  to  keep  the  debt  on  foot  or  revive  it  Thus, 
where  the  debtor  rendered  services  for  the  creditor,  and  the  latter, 
without  the  debtor's  assent,  indorsed  it  upon  a  note  he  held  against 
him,  it  was  held  not  such  a  payment  as  would  operate  as  a  revival  of 
the  note.*  The  usual  medium  of  proof  of  a  part  payment  of  a  note  of 
other  written  obligation  is  by  an  indorsement  thereon.*    But  the  bona 

Clmpp  9.  Ingersoll,  11  Me.  83 ;  Wilcox  v.  evidence   of  payment^    for   the   porpoBe 

Peamon,  9  Leigh  (Va. ),  144  ;  Brown  v.  of  chaiglng  the  debtor,  by  treating  them 

Hutchings,  11  Ark.  83 ;  Gibson  v.  Peoples,  as   an   acknowledgment,    so   as  to    take 

2  McCord  (S.  C),  418  ;  M'Ghee  v.  Oreen,  the  case  oat  of  the  statute  of  limitationt. 

7  Port  (Ala,)  587 ;  Whitney  •.  Bigelow,  Michigan  Ins.  Ck).  v.  Brown,  11  Mich.  285. 

4  Pick.  (Mass.)  110;  McMastersv.  Mather,  When  an  indoraement  on  a  bond  or  not* 

4  La.  An.  419  ;   Concklin  v.  Pearson,  1  made  by  the  obligee  or  promisee  is  relied 

Bich.  (S.  C.)  391;  Connelly  v,  Pierson,  9  on  to  take  it  out  of  the  statute  of  limita- 

IlL  108.  tions,  the  law  determines  whether  such  in- 

It  has  been  held  in  California  that,  in  dorsement  was  or  was  not  fsTorable  to  the 

the  absence  of  any  written  acknowledg-  party  making  it,  at  the  time  when  it  wat 

neat  or  promise  signed  by  the  party  to  be  made,  and  on  this  question  depends  its 

charged,  part  payment  does  not  take  a  debt,  admissibility  in  evidence.  Wilson  v.  Pope, 

especially  a  specialty  debt,  out  of  the  stat-  37  Barb.  (N.  Y.)  321. 
ute  of  that  State.     Thus  a  memorandum         ^  Shaffer  v.   Shaffer,  ante;  Guillon  «. 

indorsed  on  an  overdue  bond  acknowledged  Perry  (Penn.),  1  W.  N.  C.  39;  Bowe  v. 

part  payment,  and  changed  the  title  and  Atwater,  id.  149  ;  Kinsloe  «.  Baugh,  id. 

terms  of  payment,  but  was  signed  by  the  147. 

obligee  alone,  the  obligor  only  assenting         ^  Wolf  v.  Foster,  13  Kan.  116. 
thereto.     Suit  was  brought  when  the  term  »  Bead  v.  Hurst,  7  Wend.  (N.  Y.)  408; 
of  the  statute  had  expired,  since  the  pay-  Howe  v,  Thompson,  11  Me.  162  ;  Haven 
ment  fell  due  according  to  the  terms  of  the  v,  Hathaway,  20  id.  345 ;  Addams  v.  Seit- 
original  bond,  but  not  since  payment  fell  zinger,  1  W.  &  S.  (Penn.)  243. 
due  under  the  agreement.     Held,  that  the         *  Hawley  v,  Griswold,  42  Barb.  (N.  Y.) 
indorsement  could  be  eflfective  only  as  a  18  ;  Sibley  v,  Phelps,  6  Cnsh.  (Mass.)  172; 
Yerbal  contract,  and  would  not  suffice  to  Smith  v.  Sims,  9  Ga.  418. 
prevent  the  running  of  the  statute  against         »  Phillips    v.   Mahan,   62    Mo.    197 ; 
the  original    debt  and  bond.      Pefta    v.  Kyger  r.  Byley,  2  Neb.  20. 
Vance,  21  Cal.  142.     In  Michigan,  it  is         •  Alston  v.  State  Bank,  9  Ark.  457; 
held  that   unexplained    indorsements    of  Chandler  v.  Lawrence,  3  Mich.  2«1  ;  Con- 
payments  on  a  bond  have  no  weight  as  nelly  v.    Pierson,  9  IlL  108 ;  Taraer  «, 
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_/&fc»  of  the  iudorsemont  must  be  proved  wheD  made  by  tbe  creditor, 
And  relied  upOD  by  him  to  remove  tbe  statute  bar.'  The  rule  in  this 
respect  was  well  stated  by  Lord  Ellesbo hough  iu  tbe  case  first  cited 
in  the  last  note.  In  that  case,  aa  actioo  of  debt  on  a  bond  dated  in 
1785  was  brought,  and  there  were  several  indorsements  thereon,  ac- 
knowled^ng  the  receipt  of  interest  down  to  1793,  which  were  proved 
to  be  in  the  handwriting  of  the  defendant.  These  were  allowed  to  he 
good  evidence  of  the  bond  remaining  unsatisfied  at  the  date  of  the  last 
indorsement.  The  presumption  fi'ora  lapse  of  time  lieing  thus  repelled, 
the  plaintiff,  for  the  purpose  of  meeting  certain  direct  evidence  of  paj- 
ment,  in  1794,  proposed  to  read  other  indorsements  down  to  1795,  ac- 
knowledging the  receipt  of  interest  and  part  of  the  principal.  But  these 
Utter  indorsements  were  not  in  the  handwriting  of  the  defendant.  An 
objection  being  taken  to  their  being  read,  Lonn  Ellenborocgh  thought 
it  necessary  to  prove  that  they  were  on  the  bond  at,  or  recently  after, 
the  times  when  they  bore  date.  Although  it  may  seem,  he  said,  at  first 
sight  against  tbe  interest  of  the  obligee  to  admit  part  payment,  he 
may  thereby,  in  many  cases,  set  up  the  bond  for  the  residue  of  the 
sum  secured.  If  such  indorsements,  he  continued,  were  receivable 
whensoever  they  may  have  been  written,  this  would  be  allowing  the 
obligee  to  manufacture  evidence  for  himself  to  contradict  the  fact  of 
payment.  And  he  had  been  at  a  loss  to  see  the  principle  on  which 
these  receipts,  in  the  handwriting  of  the  creditor,  have  sometimes  been 
admitted  as  evidence  against  the  debtor ;  and  he  was  of  opinion  that 
they  could  not  properly  be  admitted,  unless  they  were  proved  to  have 
been  wrilton  at  a  time  when  the  effect  of  them  was  cicarlj'  in  c-ontra- 
diction  to  the  writer's  interest.  And  it  has  ever  since  been  held  that  it 
cannot  be  taken  for  granted,  in  all  cases,  because  a  person  admits  that 
any  portion  of  an  amount  due  him  has  been  paid,  that  it  in  reality  has 
been  ;  and  that  the  mere  indorsement  of  a  payment  upon  a  promissorj- 
uot«  by  the  holder,  after  the  expiration  of  the  time  limited  by  the  stat- 
ute, affords  no  legal  evidence  that  such  payment  was  in  fact  made. 

While  the  indorsement  of  a  payment  made  after  the  note  is  barred 
does  not  furnish  ei-idence  sufficient  to  estabhsh  the  fact  of  payment,  yet 
the  party  seeking  its  benefit  is  not  deprived  thereof,  if  he  can  establish 
such  fact  by  other  competent  evidence,  aa  it  is  well  settled  that,  except 
where  the  statute  otherwise  expressly  provides,  the  fact  of  part  payment 
nay  be  established  by  parol,  and  that,  too,  even  though  it  is  evidenced 
by  a  writing,  which  is  not  produced.*  But,  as  previously  stated,  an  in- 
Crisp,  a  StrengB,  287;  Sigonmey  v.  Drury,  '  Rom  e.  Biyaiit,  2  (.'arap.  S21  ;  Brigffi 
U  Pick.  (Uwi.)  387 ;  Gale  v.  Capron,  1  v.  Wilsao,  SS  Eng.  L.  Jt  Eq.  62;  Beatty 
Ad.  t  El.  102  ;  Hathitwsy  t.  Haskell,  v.  Clement,  13  1*.  An.  18  ;  BelUhoover  r. 
B  Pick,  (Masj.)  12;  lUfdey  e.  Jewett,  2  Yewell.  U  G.  &  J.  (Md.)  212  ;  Vanghwi 
Met.  (Maaa.)  168  ;  Uowling  v.  Fori,  1  M.  «.  Hatikii.Fion.  35  N.  J.  L.  79  ;  Waters  v. 
ft  W.  32fi  ;  Hove  v.  ThompsoD,  II  Me.  Tomkins,  2  C.  M.  &  B.  723. 
IGS  ;  Hunt  e.  Brighun,  8  Pick.  (Uasa.)  >  Bose  i.  Bryant,  2  Camp.  321. 
6S1.  •  Wolfn.  Foster.ante.     iDEastwoodn. 
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dorsement  made  a  sufficient  time  before  the  statute  has  run  to  repel  any 
idea  that  it  was  made  solely  with  a  view  to  prolong  the  life  of  the  note, 
being  against  the  interest  of  the  payee,  will  keep  the  note  on  foot.  Thus, 
in  an  action  by  an  administrator  on  a  promissory  note  commenced  more 
than  six  years  after  the  date  of  the  note,  an  indorsement  in  the  hand- 
writing of  the  intestate  of  a  payment  purporting  to  have  been  made 
more  than  two  years  before  the  statute  of  limitations  would  attach,  and 
six  months  prior  to  his  death,  it  was  held  the  jury  might  regard  it  as 
evidence  of  a  new  promise,  though  there  was  no  proof  other  than  as 
above  of  the  time  when  said  indorsement  was  actually  made.^  The  effect 
of  an  indorsement  may  be  repelled  as  proof  that  no  payment  was  in  fact 
made,  or  that  it  was  made  without  the  payee's  assent.  Thus,  if  the 
holder  of  a  promissory  note  receives  goods  from  the  promisor,  which  at 
his  request  are  sold,  and  the  proceeds  Indorsed  on  the  note  within  a  rea- 
sonable time,  it  will  be  considered,  in  reference  to  the  statute  of  limita- 
tions, as  a  payment  by  the  maker's  order.  But  if  the  holder  makes  such 
sale  and  indorsement  after  a  reasonable  time  has  elapsed,  without  the 
assent  of  or  notice  to  the  maker,  this  will  not  take  the  note  out  of  the 
statute.^  The  fact  that  the  rule  in  relation  to  indorsements  made  before 
the  statute  has  run  upon  a  note  or  other  obligation  is  prima  facie  evi- 
dence of  a  payment,  being  predicated  upon  the  circumstance  that  it  is 
against  the  interest  of  the  payee,  it  follows  that  the  force  of  this  pre- 
sumption depends  upon  the  time  when  it  was  made  in  reference  to  the 


Saville,  9  M.  &  W.  615,  in  an  action  on  a 
promissory  note,  made  by  the  defendant, 
dated  the  6th  of  June,  1884,  whereby  he 
promised  to  pay  the  plaintiff  on  demand 
£35,  with  lawful  interest  There  was  also 
a  count  upon  an  account  stated.  Pleas, 
first,  to  the  first  count,  that  the  defendant 
did  not  make  the  note  ;  secondly,  to  the 
second  count,  non-assumpsit;  thirdly,  to 
the  whole  declaration,  actio  non  accrevU 
infra  sex  annos.     Issues  thereon. 

The  particulars  stated,  that  the  plaintiff 
sought  to  recover  £28,  and  interest  fram 
the  4th  of  August,  1837,  being  the  balance 
due  on  the  promissory  note,  after  giving 
the  defendant  credit  for  the  sum  of  £7 
paid  on  account  of  the  note,  and  also  all 
iuterest  due  thereon  up  to  the  said  4th  of 
August,  1837. 

At  the  trial  before  Rolfe,  B.,  on  the 
note  in  question  being  produced  in  evi. 
dence  by  the  plaintiff,  it  bore  an  indorse- 
ment as  follows:  — 

"  4th  August,  1887. 
"Received  of  John  Saville,  £6. 

"Bbttt  X  Eastwood." 


There  was  no  attestation  to  this  indorse- 
ment, nor  any  proof  tliat  the  cross  was 
made  by  the  plaintiff;  and  the  whole  of  it, 
except  the  cross,  was  proved  to  be  in  the 
handwriting  of  the  defendant.  There  was 
no  proof  of  any  payment  by  the  defendant 
on  account  of  the  note;  but  to  take  the 
case  out  of  the  Stat.  9  Gea  IV.  c.  14,  the 
plaintiff  relied  solely  on  the  above  indorse- 
ment For  the  defendant,  it  was  con- 
tended that  it  was  an  indorsement  charging 
the  plaintiff  with  the  receipt  of  the  money, 
and  not  an  acknowledgment  or  promise  to 
charge  the  defendant,  within  the  meaning 
of  Lonl  Tenterden's  act;  and  that  it  was 
necessary  to  prove  a  payment  of  money  in 
fact,  to  take  the  case  out  of  the  statute. 
But  RoLFB,  B.,  directed  a  verdict  for  the 
plaintiff,  which  was  sot  aside  in  Exchequer 
upon  the  ground  that  the  indorsement  was 
not  evidence  of  a  part  payment  sufficient  to 
take  the  case  out  of  the  statute,  and  in  the 
absence  of  any  proof  of  the  fact  of  pay. 
ment  the  plaintiff  could  not  recover. 

1  Coffin  V.  Bucknam,  12  Me.  471. 

s  Porter  v.  Blood,  5  Pick.  (Mass.)  64. 
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time  when  the  statutory  bar  would  attach.  If  an  indoi-sement  was  made 
a  year  after  the  nute  was  given,  or  even  a  year  bcfgre  tlie  statutory  bar 
attached,  it  would  afford  much  stroDger  inherent  evideuue  that  a  pay- 
ment was  in  fact  made  upon  the  note,  than  one  indoraed  only  a  few 
daya  before  the  statute  would  run  upon  it.  And  an  indorsement  made 
after  the  statutory  bar  has  become  complete,  being  in  the  interest  of  Ute 
creditor,  of  course  aifords  no  evidence  whatever  of  the  fact  of  pajmeut.' 
And,  in  order  to  make  such  indorsements  even  fwima  facie  evidences  of 
payment,  under  any  circumstances,  the  plaintitT  ought  to  be  required  to 
show  that  they  were  mode  at  the  time  they  bear  date.'  An  indorsement 
by  the  plaiutilf,  without  the  kuowledge  of  the  defendant,  does  not  operate 
to  take  the  note  out  of  the  statute,  unless  it  is  accompanied  by  proof 
,  that  tbe  payment  was  in  fact  made  to  api)ly  on  the  note.'  In  Uissis- 
sippi  it  is  held  that  a  part  payment  is  not  suIScient  to  take  the  debt  out  of 
the  operation  of  tlie  statute,  unless  it  is  accompanied  by  an  exjiress  ad- 
mission made  at  the  time,  not  only  that  the  debt  is  due  and  unpaid,  but 
that  the  payment  is  of  only  part  of  the  debt ;  *  and  fLom  the  mere  fact  of 
part  payment  the  jury  are  not  warranted  in  finding  a  promise  to  pay 
the  balance.'  Where  a  demand  is  jiayable  by  inetalmcnts,  and  all  are 
due,  a  general  payment  will  take  tbe  entire  demand  out  of  the  statute.* 
If  an  account  is  presented  to  a  debtor,  and  lie  examines  and  makes  no 
objection  to  any  items  of  it,  a  general  payment  on  account,  without 
epeoifying  any  particular  application,  saves  the  whole  account  from  tbe 
statute.' 

Sec.  116.  Bvid«aoe  of  Part  Payment. — The  burden  of  establish- 
ing the  fact  of  a  part  paymc'nt,  and  all  the  elements  requisite  to  give  it 
elfect  as  sudi  in  the  ri'Uiuvul  of  llie  st;itute  biir,  is  upon  the  piaintiff ;  * 
and,  in  those  States  where  an  acknowledgment  or  new  promise  must  be 
In  writing,  cannot  be  proved  bj'  an  indorsement  upon  the  note  or  other 
obligation  made  by  the  payee.*  But  an  indorsement  of  a  part  pay- 
1  Sue  Rose  v.  Biyftot,  ante.  ■  Biggs  v.  Roberta,  SB  N.  C.  451. 

*  Ibid. ;  Clapp  V.  IngenoU,  11  Ha.  83;  *  HcHaatere  t>.  Mather,  t  U.  An.  4I»; 
Wataon  v.  Dale,  1  Port.  (Ala. )  2*7.  The  Connelly  v.  Pieraon,  B  III,  108 ;  Taylor  e. 
tma  fidet  of  the  iadonenent  murt  be  McDonald,  2  Hill  (S.  C.)  Const.  178; 
thowTi.  Cfaambera  v.  Walker,  4  Bicli.  Wbitnej  s.  Big«low,  4  Pick.  (Uius.)  110 ) 
(8.  C.)  648.  ConkliB  e.  Pearson,  1  Wch.  (S.  C.)  891. 

*  Whitney  r.  Bigelow,  4  Pick.  (Haaa.)  In  Knight  r.  Clementa,  4S  Ala.  S9,  S  Am. 
110.  Rep.  693,  ttiis  (lueetion  was  raised,   aud 

*  Foote  V.  Bacon,  34  Hisa.  ISS;  Ander-  tbe  facta  and  tbe  mlea  adopted  are  well 
•on  V.  Robertson,  id.  389;  McCnllongh  stated  by  Pare,  C.  J.  He  aaid :  "In 
»,  Henderson,  id.  92  ;  Smith  v.  West-  an  action  on  a  promissory  note  made  by 
moreland,  12  8.  fe  H.  (Hlbs.)  663;  Darid-  three  parties  ofrainat  one  of  the  mshera, 
•on  V.  Harrison,  33  Uisa.  41.  who  pleads  the  statute  of  limitations,  and 

*  Smith  t>.  Westmoreland,  oit/e.  the  plaintiff  seeks  to  avoid  the  bar  of  the 

*  Kesom  r.  D'Armand,  13  La.  An.  atatute  tij  a  payment  indorsed  on  the  note 
304.  before  the  bar  nas  Complete,  he  most  prove 

T  Penk  p.  New  York  Steamship  Ca,  S  afflrmaUTely  —  the  burden  is  on  him  — 
Bosw.  {N.  Y.)  226;  Dyer  v.  Walker,  G4  that  the  payment  was  mode  by  the  defend- 
He.  18.  ant  before  the  cause  of  action  tros  barred. 
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■lent  upon  a  note  or  other  oUigation  n^ade  by  the  debtor  himself  li 


<!' 


'  The  statute  requires  this.     It  decUres  of  the  payments  en  the  notes  were  in  the 

that  '  no  act,  promise,  or  acknowledgment  handwriting  of  one  R.  B.  Rudolph ;  that 

is  sufficient  to  remove  the  bar  to  a  suit,  or  said  Rudolph  was  the  general  agent  of  said 

is  evidence  of  a  new  and  continuing  con-  Eliza  Perry,  and  transacted  all  her  busi- 

tract,  except  the  partial  payment  made  ness,  but  was  then  dead.    The  appellant 

upon  the  contract  by  the  party  sought  to  objected  to  the  competency  of  said  witness 

be  chsiged,  before  the  bar  is  complete,  or  to  prove  that  said  indorsements  were  in 

an  unconditional  promise  in  writing,  signed  the  handwriting  of  said  Rudolph,  and  that 

by  the  party  to  be  charged  thereby.'    Rev.  he  was  the  agent  of  Eliza  Perry.     The 

Code,  §  2914.     In  this  case  the  plaintiff,  court  overruled  the  objection,  and  appeU 

to  avoid  the  bar  of  the  statute  of  limits-  lant  excepted.     The  witness  was  then  ez» 

tious,  relied  on  two  alleged  pa3rment8  in-  amined,  and  stated  that  said  indorsements 

dorsed  on  the  note  sued  on,  before  the  bar  were  in  the  handwriting  of  said  R.  B.  Ru« 

of  the  statute  was  complete.     The  suit  was  dolph ;  that  he  was  the  agent  of  said  £lifl$ 

commenced  in  the  name  of  Eliza  Perry,  Perry,  and  was  dead.     On  this  evideuce, 

who  in  the  complaint  is  averred  to  be  the  the  plaintiffs  offered  to  read  said  indorss- 

owner  of  the  note.    The  note  is  payable  to  ments  to  the  jury.     To  this  the  appellant 

(meZebulon  Rudolph,  Sen.,  or  bearer.     On  objected,  his  objection  was  overruled,  and 

her  death,  during  the  progress  of  the  cause,  he  excepted.     Thereupon  the  court  per^ 

the  appellees,  her  executon,  were  made  mitted  the  said  indorsements  to  be  read  to 

parties  plaintiff.  the  jury  as  evidence  of  said  payments  at 

"The  note  was  made  by  one  Alexander  the  times  stated  in  said  indorsements.    Td 

Beid,  Jesse  B.  Knight  (plaintiff's  intes-  this  appellant  objected,  his  objection  was 

tate),  and  one  C.  W.  Knight,  and  all  three  overruled,  and  he  excepted.     The  plaintiffki 

were  made  defendants.    The  summons  not  then  rested.    The  appellant  then  intro« 

being  served  on  said  Reid,  the  complaint  dnced  a  witness,   who  testified  that  said 

was  amended  by  striking  out  his  name,  note  was  made  by  said  Reid  as  principal, 

Thereupon  the  death  of  Jesse  B.  Knight  and  the  other  two  joint  maken   as  his 

was  suggested,  and  appellant,  his  adminis-  sureties.     The  appellant  was  then  exam- 

trator,  was,  at  a  subsequent  term,  made  a  ined  as  a  witness,  and  testified  that  said 

defendant  in  his  stead.     It  seems,  in  the  note  was  written  by  him  and  signed  by 

meanwhile,  and  before  the  death  of  Eliza  said  Reid,  Jesse  B.  Knight  and  himself; 

Perry,  the  original  plaintiff,  a  trial  was  that  said  Jesse  B.  Knight  signed  the  note 

had  between  her  and  defendant,  C.   W.  at  the  request  of  said  Reid,  saying,  at  the 

Knight,  on  pleas  of  the  statute  of  liniita-  time,   he  would  sign  for  but  few  men ; 

tions,  filed  by  defendants  before  the  death  that  said  note  was  made  at  the  house  of 

of  said  Jesse  B.  Knight,  and  there  was  a  said  Jesse  B.  Knight ;  that  said  Reid  took 

verdict    and   judgment    for   said  C.  W.  the  note,  and  he  and  witness  went  together 

Knight.  to  the  house  of  the  payee,  said  Zebulon 

'*  Afterward,  the  cause  was  tried  between  Rudolph,  Sen.,  and  passed  the  note  to  him, 

the  appellees,  as  the  executors  of  the  said  and  he  gave  the  money  for  it  to  said  Reid; 

Eliza  Perry,  and  appellant,  the  adminis-  that  it  was  a  loan  of  money  on  said  note, 
trator  of  said  Jesse  B.  Knight,  on  the  orig-  '*  This  was  all  the  evidence  in  the  case, 

inal   pleas  of  the  statute  of  limitations.  On    this    evidence    the    court  gave  two 

These  pleas  were  filed  by  each  defendant  charges  to  the  jury.     The  second  was  ex* 

separately,  each  for  himself.    The  note,  on  cepted  to  by  the  appellant,  and  is  as  fol- 

its  face,  being  barred  by  the  statute,  the  lows,   to  wit :   'If  the  jury  believe  trom 

opmplaint  averred  that  two  payments  had  the  evidence  that  there  was  a  payment 

been  made  on  it  after  maturity,  and  before  made  on  the  note  sued  on,  on  the  twenl^ 

the  bar  of  the  statute  was  complete.     On  sixth  day  of  January,  1859,  and  that  thtre 

that  trial,  one  of  the  plaintiffs  was  intro-  is  no  evidence  to  show  by  which  particular 

daoed  as  a  witness,  and  it  was  offered  to  obligor  the  payment  was  made,  you  majt 

ba  proTed  by  him  that  the  indorsements  as  a  matter  of  law,  prciome  it  waa  inada 
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^H  wifflcieat  evideuce  of  a  dgw  promiee  to  remove  the  statute  bar,  unless 

Ij  the  partiea  jointly  chargeable  witb  the  lisheil  bj  tlie  credit  entered  on  the  noU 
paynieat.'  To  thU  cbarge  tlie  tppellaot  would  be,  luauifeBlly,  alluwmg  tlie  party 
excepted.  relying  an  it  to  make  evideDue  for  himself.' 
"The  appellant  then  aaked  the  court  to  "  Where  a  party  rvlies  on  an  indorsed 
give  the  following  charge,  to  wit:  'If  the  payment  on  a  note  to  stop  the  operation  of 
juryhelieve  from  the  eTiitenc«  thatJ«B»!  the  (tatnce  of  limitation ^  'aueh  payiueat 
B.  Knight  and  C.  W.  Knight  were  merrly  must  bo  proved  to  have  been  made  st  the 
luretios  for  Alexander  Reid  on  the  note  tiDieithearsdate,'  WatwiD  e.  Dale,  1  Port. 
iueU  on,  then  the  jury  would  not  beautho-  {Ala.)  1217.  Ko,  too,  an  adoiigsioD  made 
riied  to  prcaunie,  *3  a  matter  of  law,  that  hy  a  priiiei))al  nialicr  of  a  not»%  coupled 
the  {uyments  iudoraed  on  the  not«  wers  with  a  pramisc  to  ]«y,  will  not  revive  the 
nntde  by  Jesse  B.  Knight  and  C.  W.  debt  ao  as  to  Uke  it  ont  of  the  bar  of  tha 
Knigbt,  or  by  either  of  them,  without  Btatute  of  limitutions,  ag  against  a  co- 
further  proof.'  This  charge  the  court  re-  maker,  who  ia  a  surety;  norwill  paymeiiU 
fused,  anil  a|>pel]Hnt  excepted.  The  ap-  made  by  him  have  theeflect  to  prevent  the 
pellant  (hen  oaked  the  court  to  give  the  runuiog  of  the  blatutc.  Lowther  el  al.  e. 
following  written  charge,  lo  wit;  'That  Chuppell,  7  Ala.  863;  and  in  Myatta  t 
the  inilorsrd  credits  on  the  notes  are  no  lloore  t>.  Bull,  41  id.  222,  it  ia  held  that 
evidenoe  against  Jesse  B.  Knight,  or  hia  'a  payment  by  one  of  several  joint  debton, 
administrator,  thatany  payment  was  made,  before  theatatnte  has  completed  a  bar,  will 
or  tbo  tune  of  auch  payment;  and  that  not  prevent  the  completion  of  the  bar  as 
unleas  the  evidence  nhawed  that  Jeaae  B.  to  the  others,  at  theelpimlion  of  the  time 
Knight,  in  his  lifetime,  made  the  pay-  within  which  the  staCate  required  luit  to 
ncnta  indorsed  on  the  note,  then  the  jury  be  brought  on  the  original  evidence  of 
must  find  for  the  defendant,  the  only  issue  debt  relied  on  to  anatain  the  action.'  The 
being  on  such  paymenw.'  Tlie  court  re.  court  below,  therefore,  clearly  erred  in 
ftaited  to  give  this  charge  as  aahed,  and  the  permitting  these  iiidoiwmenia  of  credita 
defendant  exeepti<d.  The  court  thereupon  on  the  note  to  be  read  to  the  jury  as  evi- 
gave  the  aaid  charge,  but  with  the  c|uali1i-  denceof  payments  made  at  the  times  stated 
cation  that  the  chnrgo  No.  2  must  be  taken  in  said  indorse  me  uta,  wilh  out  further  proof 
as  a  qualiRcation  thtreof.  And  the  up[iel-  of  the  faet  of  the  payments,  and  by  whom. 
Lint  excepted  to  the  charge  thiu  given,  and  when  made. 

with  the  qualification.  "  2.   The  second  charge  of  the  court, 

"1.   The  indorsements  on  the  note,  on  on  the  evidence  in  this  case,  to  say  the 

the  evidence  of  tha  plsintifls,  were  utterly  least  of  it,  was  inappropriate  and  iiiapj.li- 

worthless  to  prove  either  that  the  alleged  cable,  if  not  abstract,  and  waa  well  ralcu- 

paymcnta  were  made,  or  by  whom  made,  lated  to  mislead  the  jury,  and  should  not 

or  when  made ;   and  without  this,  they  have  been  given. 

ahonld  not  have  been  permitted  to  be  read  "  3,  The  first  charge  asked  by  appe!- 
to  the  jury.  If  they  had  been  proved  to  lant  was  a  very  proper  charge,  was  war- 
be  in  the  handwriting  of  the  appellees'  ranted  by  the  evidence,  and  ahould  have 
teatator,  said  Elira  Perry,  without  more  been  given.  The  evidence  by  no  means 
evidence,  to  permit  them  to  be  read  to  the  autboriMd  the  jury  to  presume,  aa  a  matter 
jury  to  defeat  the  barof  the  statute,  would  of  law,  that  the  payments  Rere  made  bj 
have  been  to  permit  her  to  make  evidence  Jesse  B.  Knight  orC.  W.  Knight,  or  either 
for  herself.  In  the  case  of  HcOehee  v.  of  them,  especially  if  they  believed  from 
Oresr,  7  Port.  6S7,  the  court  say;  'Apsy-  the  evidence  they  were  tlie  mere  sureties 
ment  on  a  note  ia,  we  think,  precisely  of  said  Keid.  In  that  case,  the  presump- 
eqtuvalent  to  an  admission  that,  at  the  tion  was  directly  the  other  way. 
time  of  the  payment  the  debt  is  dae  ;  but  "  4.  The  second  charge  in  writing 
it  is  necessary  that  the  party  relying  upon  should  have  been  given  or  refused  in  the 
snch  payment  ahould  prove  the  date  of  the  terms  in  which  it  was  written  (Rev.  Code, 
payment    To  psnoiC  that  &ct  to  be  ntab-  S  2756)  ;  and  in  refuaing  to  give  it  in  the 
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the  statute  requires  that  a  new  promise,  &c.,  shall  be  signed  by  the 
debtor ;  ^  and  it  has  been  held  that  an  indorsement  of  a  payment  made 
by  an  officer  of  a  bank  upon  a  note  or  bond  due  to  the  bank,  in  the 
regular  course  of  his  duties,  is  sufficient  evidence  of  the  pa}niient ;  * 
and  in  Massachusetts  it  has  been  held  that  an  indorsement  made  by  the 
holder  of  the  note,  with  the  express  assent  of  the  maker,  is  sufficient.* 
But  while,  where  the  statute  does  not  require  an  acknowledgment  or 
new  promise  to  be  in  writing,  and  signed  by  the  debtor,  an  indorsement 
made  by  the  holder  of  a  note  of  a  payment  is  prima  facie  evidence  of 
the  fact,^  yet,  where  the  statute  imposes  this  condition,  such  an  in- 
dorsement of  itself  affords  no  evidence  whatever  of  the  fact  of  pay- 
ment.* But  the  plaintiff  is  not  deprived  of  the  benefit  of  the  payment 
to  repel  the  statute,  if  he  can  prove  the  fact  by  other  and  conclusive 
evidence.  The  only  consequence  of  a  failure  to  have  the  debtor  him- 
self make  the  indorsement  is  to  deprive  the  plaintiff  of  a  ready  and 
satisfactory  means  of  proof,  and  to  leave  him  to  establish  the  payment 
by  other  proof,  if  he  can.  An  indorsement  under  the  old  rule  pred- 
icated upon  the  former  statutes  never  afforded  more  than  prima  /aei$ 
evidence  of  the  fact  of  payment,  and  might  be  disproved. 


tenns  in  which  it  was  written,  and  giving 
it  with  the  qualification  stated  against  the 
objection  of  the  appellant,  the  court  erred. 
Edgar  v.  The  Stote,  48  Ala.  312." 

1  Tappan  v.  Kimball,  80  N.  H.  136 ; 
Sage  V.  Ensign,  2  Allen  (Mass.),  245. 

*  Union  Bank  v,  Foster,  14  La.  An. 
159. 

'  Sibley  V.  Phelps,  6  Cush.  (Mass.)  172. 

^  Addams  v.   Seitzinger,   1   W.   &  S. 


(Penn.)  248 ;  Howe  v,  Saunders,  88  Me. 
850.  In  Maskell  v.  Pooley,  12  La.  An. 
661,  it  was  held,  however,  Uiat,  in  order 
to  make  such  a  payment  effectual,  it  must 
be  shown  where  and  by  whom  the  payment 
was  made.  See  also  Gordon  v.  Schmidt, 
20  id.  427. 

*  Connelly  v,  Pierson,  ante  ;  McMasten 
V,  Mather,  ante. 


Sec.  117.  Most  be  Party  to  ma«  or  bo  •uod.  —  By  the  express 
tarniB  of  all  the  statutes,  the  statute  of  limitations  oiilj-  heginn  to  run 
from  the  time  when  the  right  of  nctioii  accrues ;  but  an  important  rule 
to  be  t)orne  in  mind  in  determining  when  the  statute  attaches  to  a 
claim  is,  that  at  the  time  when  a  right  or  action  accrues  there  must 
be  in  esistence  a  partj'  to  sue  and  be  sued,  or  the  statute  does  not 
(tttaoh  thereto.'  Consequently  it  follows  that  if  at  the  time  a  right  of 
action  accrues  cither  the  person  entitled  to  enforce  it,  or  against  whom 
it  exists,  is  dead,  and  no  executor  or  administrator  of  bis  estate  hm 
been  appointed,  the  statnte  does  not  atticb  to  the  claim  or  begin  to 
run  thereon  until  such  appointment  is  made  and  the  person  appointed 
bas  qiiallfled ;  but  as  soon  as  a  legal  representative  is  appointed,  the 
statute  attaches  to  the  claim  and  begins  to  run  thereon.'  And  the  fact 
that  an  executor  or  administrator  has  l>een  appointed  in  another  State 


>  Honajr  v.  East  India  Co.,  S  B.  &  Aid. 
204;  Daniel  v.  Day,  SI  Ala.  481;  GraDger 
g.  Granger,  6  Ohio,  35;  tfeeks  v.  Vaaa,  31 
Ark.  364  ;  Clark  v.  Hardiman,  2  Leigh 
<Vb.),347;  Bucklin  B.Ford,  6  Barl).(N.y.) 
S93;  Johnson  v.  Wren,  3  Stew.  (AR)  172; 
Wood  V.  Ford.  2S  Miss.  67  ;  SbwbII  «. 
Valentine,  fl  Pick.  (Mass.)  276;  Sherman 
V.  WeBtem,  kc  Co.,  24  lova,  5I5i  Fiilen- 
■nieiter  e.  United  Slates,  E>  Ct.  of  Claims 
(U.  S.).  403  ;  Lewia  v.  Broadwell,  3  Mc- 
Lean (IT.  S.  C.C),  568.  InGnibho,  Clay- 
ton, 2  Mayw.  (U.  S.  C.  C.)  37S,  it  was  held 
that  tbe  atutiiM  cannot  operate  as  a  bar 
against  a  deceased  person 'a  eatate  if  there 
is  no  adniiiiistrator  to  siie,  although  letters 
of  admin istration  hnve  bepn  taken  out  in  a 
foreign  eoiinlry.  In  Bucklin  v.  Ford,  G 
Barb.  (N.Y.)393,  it  was  held  timt  nhere  onB 
wceired  property  belonging  to  the  estate 
of  a  deceased  person,  before  administration 


waa  granted  thereon,  the  statote  began  t« 
run  against  the  riglit  to  secure  the  same 
from  the  time  when  adminiatratiun  was 
granted,  and  not  from  the  time  when  the 
proi"erty  waa  received.  Davia  c,  Gurr,  8 
N.  Y,  124  ;  Thannnn  v.  Shelton,  10  Yerg. 
(Tenn. )  3S3.  When  the  statute  begins  to 
run  nothing  stops  its  operatiou,  except  the 
statute  so  provides ;  but  the  statute  doe« 
not  begin  to  run  until  there  is  one  in  being 
competent  to  •ni'  or  be  sued.  Bulf  ».  Bull, 
7  H.  &  J.  (Md.)  14;  Crassier  v.  Oano,  1 
Bibb(Ky.).  257;  Favsonx  v.  Pralher,  1 
N.  i  M.  (S.  C)  298;  Rogere  r.  Hillhouse, 
3  Conn.  39S;  Peck  r.  Randnll,  1  Johns. 
(N.  Y.)  185 ;  Johnson  v.  Wren,  3  SUw. 
(Ala- J  172. 

'  Hohart  D.  Connecticut  Turnpike  Co., 
15  Conn.  145;  Lee  n.  Gauae,  2  Ired.  (N.C.) 
L,  440. 


§  118.]  WHEN  STATUTB  BEOIK8  TO  BUN.  255 

has  DO  effect ;  the  statute  does  not  begin  to  ran  nntil  thei»  is  a  legal 
representative  of  the  deceased  in  the  State  where  th*  remedy  is  soaght* 
Thus,  in  the  case  last  cited  the  plaintiff's  testatrix  died  in  New  York 
in  1822,  owning  stock  in  a  turnpike  company  in  Connecticat.  Her  will 
was  approved  and  her  executors  were  qualified  in  the  State  of  New 
York  soon  after  her  decease.  In  1841  administration  was  granted 
in  Connecticut,  and  an  administrator  cum  testamento  annexo  was  ap- 
pointed, and  he  brought  an  action  against  the  turnpike  company  to 
recover  dividends  declared  by  it  between  April,  1826,  and  April,  1834. 
To  this  action  the  defendants  set  up  the  statute  of  limitations ;  but  the 
court  held  that  the  statute  did  not  begin  to  run  against  a  claim  in  favor 
of  a  deceased  person's  estate,  only  from  the  time  of  the  proving  of  the 
will  or  the  granting  of  administration  in  that  State ;  Hikiian,  J.,  say- 
ing, '^Independently  of  authority,  we  think  it  cannot  be  said  that  a 
cause  of  action  exists,  unless  there  be  also  a  person  in  existence  capa- 
ble of  suing."  ^  For  the  rule  when  the  statute  has  begun  to  run  before 
a  person's  death,  see  chapter  on  Executors  and  Admikistratobs. 

Sec.  118.  "When  Demand  is  necessary  to  start  the  Operation  of 
the  Statute.  —  In  all  cases  where  a  demand  is  necessary  to  fix  the  lia- 
bility of  a  party,  except  where,  as  is  the  case  in  several  of  the  States, 
provision  is  made  in  the  statute  that  when  a  demand  is  necessary  before 
an  action  can  be  brought  it  shall  be  deemed  to  hare  been  made  at  the 
time  when  the  right  to  make  the  demand  accrued,'  the  statute  of  limi- 
tations is  not  put  in  motion  until  such  demand  is  made,*  although 
if  a  demand  is  not  made  in  a  reasonable  time  a  court  of  equity  will 
treat  the  claim  as  stale,  and  refuse  to  aid  in  its  enforcement ;  *  and 

1  See  also  Orubb  v.  Clayton,  ante.  Pro-  Bowland,  26  Tex.  293.    A  eertificate  of 

vision  is  made  in  the  statutes  of  many  of  deposit  issued  by  a  banker,  payable  **  on 

the  States  for  a  suspension  of  the  statute  demand,"  is  due  from  its  date,  and  no  special 

upon  the  death  of  a  creditor  or  debtor.  demand  is  necessary.    Brummagim  v.  Tal- 

'  Such  a  provision  exists  in  the  statutes  lant,  29  CaL  508. 
of  Tennessee,  f  2780  ;  New  York,  §  410  ;  ^  In  Codman  v.  Rogers,  ante,  the  exec- 

and  Alabama,  §  8241.  ntor  of   one  of   two  copartners,   having 

'  Codman  v.  Rogers,  10  Pick.  (Mass.)  made  a  partial  settlement  with  the  sunriv- 

112  ;  Wolfe  •.  Whiteman,  4  Harr.  (Del.)  ing  partner,  lay  by  for  seventeen  years, 

246.     Upon  a  promise  to  deliver  goods  on  and  until  after  the  death  of  the  surviving 

demand,  an  action  will  not  lie  until  a  de-  partner,  without  making  a  demand  for  a 

mand  is  made  therefor ;  consequently  the  further  accounting,  and  in  the  mean  time 

statute  begins  to  run  from  the  date  of  the  many  of  the  partnership  papers  had  been 

demand,  and  not  from  the  date  of  the  con-  destroyed  by  two  successive  fires,  and  no 

tract,  and  a  plea  non  aasumpsit  infra  $ex  cause  for  the  delay  was  shown,  the  court 

Annas  is  not  a  proper  plea,  bat  actio  non  aC"  refused  to  sustain  a  bill  for  an  account. 

creffit  infra  texannos.   Brewster  v.  Hobart,  Wilde,  J.,  in  delivering  the  judgment  of 

15  Pick.  (Mass.)  802.  Where  a  demand  is  the  court,  said:  "Generally,  where  a  debt 

requisite  before  a  specific  performance  can  is  payable  in  money  and  on  demand,  the 

be  sought,  the  statute  begins  to  run  from  statute  of  limitations  begins  to  run  im- 

the  date  of  the  demand,  and  a  new  cause  of  mediately  after  the  debt  k  contracted;  bat 

action  cannot  be  created  by  a  new  demand,  if  a  demand  previous  to  the  eommeoce- 

Bruce  v.  Tillson,  25  N.  Y.  194;  Taylor  v,  ment  of  the  action  is  necessary,  the  ftat* 
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courts  or  lav  nill  prosume  that  such  demand  was  made  from  the 
lapse  of  time,  eapeclally  where  the  situation  and  relation  of  the  par^ 
ties  are  Bueh  as  to  render  it  improbable  tliat  il  should  be  nt?glect«d.' 
But  where  delay  in  making  the  demand  is  espressly  contemplated,  even 
though  the  obligattou  is  in  terms  payable  on  demand,  there  is  no  rule 
of  law  that  requires  that  demand  should  be  made  within  the  statu- 
tory period  for  bringing  an  aetiun.'  Thus,  in  the  Missouri  ease  laaC 
referred  to,  an  obligation  for  the  payment  of  money  one  day  after  date 
contained  a  condition  tliat  if  the  payee  should  demand  payment  during 

ute  will  not  bpj[in  nnlil  Ihf  deniand  i*  indorsement :   "  Pre»nted   for  wittlemBttt 

nude.     Bnt  in  tba  latter  case  there  miut  April  20,  1S72.     J.   N.  Winston,  Admr. 

bewme  liuiitntion  to  the  rif(ht  of  msking  of  Estate  of  Wm.  O.   Winston."    Tliore 

■  demand.  A  party  mnat  not  be  permitted  wna  also  another  re«ipl  an  follows:  "  Ba- 

to  aleep  over  his  rights,  to  the  prejudice  of  coived,   January  36,   1B5S,   of   Wm.   H. 

tht  party  on  whum  he  makm  ik  claim,  and  Wright,  furty  dullsrs  in  guld,  on  deposit, 

who  by  the  dvlay  may  be  deprived  of  the  to  be  paid  by  him  on  demand  ($10).    Wm. 

Bvidence  and  means  of  effectually  defend-  0.  Wiustoo,"    The  fitat  receipt  was  lielil 

ing  himself.     A  demand  must  be  maile  in  to  amount  to   a   Bi>euial  deiKwit  payabls 

a  i«asonable  time,  otherwise  the  claim  is  only  on  demand,  but  the  second  waa  held 

conaiderrd  stole,   and   no  relief  will    be  to  amount  only  to  a  contract  for  the  loan 

granted  in  a  court  of  equity.     What  ia  of  money,  and  that  tlie  statute  began  to 

considered  a  reasonable  time  doeanot  seem  run  thereon  fmm  iMdate.  Aa  to  the  first  re- 

to  be  settled  by  any  preciiM  rule.     It  muit  ceipt,  although  no  demand  was  made  thnre- 

dopond  on  circumstances.     If  no  cause  for  for,  yet  sevenlien   years  having  elapsed 

delay  can  be  ahown,  it  wonld  aeem  reason-  aince  the  de[>osit  waa  made,  and  the  de- 

abletorequirethedemandtobemadewithin  positary  haring  died   iu  the   mean  tinie 

the  time  limited  by  the  statute  for  bring-  before  demand  was  made  or  suit  brought, 

ing  the  action.     There  is  the  SMW.  n-ae^m  it  wa«  h,.|d  that  the  di'Uy  wns  unrcaaon- 

for  hastening  tbo  demand  that  there  is  for  able,  and   concluaive  against  a  recovery. 

haatening  the  commencement  of  the  action.  And,  generally,  it  may  be  said  that  equity 

and  in  both  cases  the  aame  pmumptions  will   refuse    to    interpose    to    give   relief 

ariae   from  delay."     See  also  McDonnell  upon  a  stale  demand,  sltbough  technically 

.  p.  Brnncb  Bank,  20  Ala.  S12,  where  the  the  statute  of  limitations  bas  not  run  upon 

same  rule  wb.i  applied  in  an  action  against  it,  unless  the  laches  are  properly  explained, 

a  clerk  of  the  court  for  money  collected  on  and  the  explanation  is  sufficient  to  excuse 

Bjudgment.     In  that  caae,  while  it  was  the  delay.     Phillips  v.  Rogers,  12   Met. 

held  that  an  action  could  not  be  main-  (Maaa.)  40S. 

tainedwithout  proof  of  a  demand,  or  actual  >  Staniford  v.  Tattle,  4  Vt.  S2;  C.-iltard 

conversion,  yet  it  was  held  that  the  de-  c.  Tuttle,  id.  19] ;  Raymond  n.  Stevenson, 

tnand  must  be  made  within  a  reasonable  4   Blackf.  (Ind.)   77.      See  pott,     section 

time  after  the  collection  to  avoid  tba  etat-  Laches  and  Stale  Remands. 
ute.     In  a  later  case  in  the  same  Stale,  *  .lamison  v.  Jameson.  72  Ho.  64.   Tlie 

Wright  V.  Paine,  62  Ala.  ZiO,  S4  Am.  Rep.  period  within  which  the  statute  will  bar 

24,  it  appeared  that  a  special  deposit  of  the  claim  is  held  to  be  a  reasonable  time 

coin  was  made  with  one  William  0.  Wins-  to  make  demand.     Thus,  a  note  payable 

ton,  deceased,  for  which  receipts  were  given  on  demand  ia  barred  in  six  years;  conse- 

as  follows  :  "  Deposited  with  me  for  safe-  qnently,  a  demand  made  within  six  years, 

keeping  by  William  H.  Wright,  eight  hun-  where   a  demand    ia  necessary,   is  made 

dnd  and  Jive  doltara    (S906),   in    gold,  within  a  reasonable  time,  and  the  stat- 

which  I  am  to  retam  whenever  called  for,  ute  begins  to  rnn  from  the  time  when  de> 

this  4tb  day  of  November,  1S67.     Wm.  maud   was   made.     Thrall    v.    Mead,   40 

0,  Winston."     Upon  this  receipt  waa  an  Vt  G40. 
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her  Datural  life  it  should  be  due  and  payable,  but  in  ease  of  her  death 
before  any  or  all  of  the  debt  should  be  paid  it  should  not  be  paid  at  all, 
it  was  held  that  a  demand  made  more  than  ten  years  afler  the  obliga- 
tion was  executed  was  in  season,  and  that  an  action  brought  imme- 
diatel}'  thereafter  was  not  barred  by  the  statute.^  Where  a  promissorj* 
note  made  payable  '^ three  months  afler  demand"  was  sought  to  be 
enforced  more  than  twent}*  years  after  its  date,  and  the  statute  of  limi- 
tations was  interposed  as  a  bar  thereto,  it  was  held  that,  as  no  demand 
had  been  made  until  within  six  3'ears  from  the  bringing  of  the  action, 
the  statute  had  not  run  thereon,  and  that  the  fact  that  there  were  two 
indorsements  of  interest  upon  the  note,  made  more  than  twenty  years 
before  the  action  was  brought,  was  not  sufiScient  to  warrant  the  court 
in  presuming  that  the  note  had  been  satisfied,  in  the  absence  of  proof 
that  a  demand  had  been  made.^  Where,  however,  a  note  or  other 
obligation,  involving  only  the  payment  of  money,  is  made  payable 
'^  at  sight"  or  ^^  on  demand,"  as  an  action  thereon  can  be  commenced  at 
once,  and  the  service  of  the  writ  is  a  sufficient  demand,  it  becomes  due 
instanter,  and  the  statute  begins  to  run  thereon  from  the  date  of  the 
note  ;  *  and  the  fact  that  it  is  payable  with  interest  does  not  change  the 
rule  or  warrant  the  presumption  that  a  delay  in  making  the  demand  was 

^  La  Faige  v.  Jayne,  9  Penn.  St.  410.  son,  3  Rich.  (S.  C.)  182;  Lanason  v.  Lam- 
In  Stanton  v.  Stanton,  87  Vt.  411,  a  note  bert,  13  N.  J.  L.  247  ;  Hill  v,  Henry,  17 
was  made  payable  "in  produce  or  wood  Ohio,  9  ;  Newman  v.  Kettell,  13  Pick, 
from  the  farm  on  demand  as  the  payee  (Mass.)  418 ;  Hirst  v.  Brooks,  50  Barb, 
may  want  to  use  the  same."  A  demand  (N.  Y.)  334  ;  Wenman  v.  Mohawk  In& 
for  the  pajrment  of  the  note  was  delayed  Co.,  13  Wend.  (K.  Y.)  267  ;  Caldwell 
for  twelve  years,  and  the  court  held  that  v,  Rodman,  5  Jones  (K.  C.)  L.  139; 
the  statute  did  not  run  upon  the  note  in  Taylor  9.  Witman,  8  Grant's  Gas.  (Penn. ) 
the  absence  of  proof,  when,  as  a  matter  of  138  ;  Fell's  Point  Savings  Institution  v, 
fact,  a  reasonable  time  for  making  the  de-  Weedon,  18  Md.  820  ;  White's  Bank  v. 
mand  expired,  or  of  facts  from  which  the  Ward,  35  Barb.  (N.  Y.)  637  ;  Little 
law  would  assume  a  limit  to  such  reason-  v.  Blunt,  9  Pick.  (Mass.)  488  ;  Norton 
able  time.  v.  Ellam,  2  M.    &  W.   467  ;  Peaalee  v. 

*  Brown  v.  Rutherford,  42  L.  T.  Rep.  Breed,  10  N.  H.  489.     If  the  note  has  no 

N.  s.    659.      In    Thorpe    v.  Booth,   Ry.  date,  then  the  statute  runs  from  its  deliv* 

&  Moo.  888,  a  note  as  follows  was  exe-  ery.     Smyth  v.  Bythewood,  1  Rice  (S.  C), 

cuted:   ''March  12,    1813.     Twenty-four  245.     See  Byles  on  Bills,  842.     Where, 

months  after  demand,  I  promise  to  pay  as  in  some  of  the  States,  the  statute  fixes  a 

my  sister  Frances  Booth  the  sum  of  seven  time   within   which   such  notes  will   be 

hundred  pounds.     Joseph  Booth."    The  treated  as  maturing,  in  order  to  charge 

note  was  presented  for  payment  on  the  an  indorser,  the  time  named  therein  for 

28th  of  June,  1823,  and  in  a  suit  thereon  presentment  and  notice  or  protest  would 

the  defendant  set  up  the  statute  as  a  bar,  probably  be  treated  as  the  time  when  the 

but  it  was  held  that  the  statute  had  not  right  of  action  thereon  matures  and  the 

run.     See  also  Harrison    r.    Kerrison,    2  statute  begins  to  run  upon  the  note,  un- 

Taunt.  323.  less,  as  may  be  done,  a  demand  b  actually 

«  Cook   V.  Cook,   19   Tex.   434  ;   Hall  made  before  ;   in  which  case  the  statute 

V.  Letts,  21  Iowa,  596  ;  Damall  v.  Ma-  would  begin  to  run  from  the  time  demaad 

gruder,   1  H.  &  G.  (Md.)  439  ;  Easton  v.  was  actually  made. 
McAllister,  1   Mo.  662  ;  Wilks  v.  Robin- 

17 
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contemplated.'  A  note  or  bill  payable  at  sight  is  payable  Immediate)}-, 
and  neither  presentment  nor  demand  is  a  coD<Ution  precedent  to  pay- 
ment, coDscqueiitly  the  statute  attaches  thereto  from  the  day  of  its 
date.^  Where  money  is  loaned  '•  to  bo  paid  when  called  for,"  it  is 
treated  as  payable  on  demand,  and  the  statute  begins  to  run  from  the 
date  of  the  loan ;  *  and  the  same  is  true  as  to  money  loaned  to  be  paid 
"  when  called  on  to  do  so."  *  A  note  drawn  payable  "  one  day  after  " 
a  certain  event  happens,  is  not  due  until  the  day  after  the  oecnrrenee 
of  the  event.  The  maker  has  nil  of  that  day  in  which  to  pay  the 
money,  and  an  action  commenced  during  the  day  wonld  be  premature. 
Consequently  an  action  npon  it  is  not  barred  until  the  lapse  of  the 
time  allowed  after  that  day,  and  not  including  it."  WTiere,  however,  a 
note  or  bill  is  payable  after  sight,  no  debt  accrues  thereon  until  pre- 
Bentment.  Therefore  the  statute  is  no  bar  to  an  action  on  such  a  note, 
unless  it  has  been  presented  for  payment  six  years  before  the  action, 
the  expressions  "after  date"  and  "after  sight"  not  being  synony- 
mous. * 


'  Norton  p.  Ellsm,  oji^ ;  Wheeler  v. 
Warner,  47  S,  Y,  618 ;  Hirat  B.  Bnoks, 
GO  ISiu-b.  (N.  Y.)  331.  But  npon  a  cer- 
tificate of  duposit  payable  on  demand  and 
bearing  intariMt  the  statuba  doua  not  begin 
to  run  until  a  demand  it  mnde.  Payne 
».  Oardiner,  self.  Y.  llfi.  But  in  MeaJer 
«.  DolJnr  Saiinga  Bank,  56  Oa.  605,  a 
bank  certilii;nte  uf  deposit  pajnhlo  to  tbe 
iwder  of  the  ticpowWr,  hut  indicating  no 


:  oilier  than 
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from  the  Horda,  "intereat  at  the  rate  of 
MTen  per  cent  on  call,"  was  held  to  be 
[ttfable  on  demand.  In  Tripp  v.  Cur- 
t«D[us,  33  Mich.  1S4,  nich  a  certificate 
payable  to  order,  OD  return  of  the  cer- 
tificBto  is  payable  on  denuind.  A  note 
]iayal>le  on  demand  is  due  presently,  even 
IhoUf^h  it  contains  a  clause  providing  that 
it  shall  not  draw  interest  "  during  the  life 
of"  the  promisor,  and  from  those  wonls 
the  court  will  not  infer  that  it  was  only  to 
become  payable  after  hia  death.  Newman 
».  Kettle,  'is  Pick.  {Mass.)  418.  In  Hnl- 
land  v.  Clark,  32  Ark.  007.  this  distinction 
la  noticed  between  the  time  when  the  stat- 
ute begins  to  run  against  a  note  entitled 
to  giBce,  wh^re  a  demand  is  made,  and 
where  no  demand  is  made.  In  the  former 
ease,  if  a  demand  is  made  on  the  lost  day 
of  gmce,  the  statute  is  held  to  begin  to  nin 
from  that  day  ;  hut  if  no  demand  is  made, 
it  does  not  bi-gin  to  rim  until  the  aneceed- 
iogday:  tliut  is.  upon  a  note  entitled  to 


grace  which  falls  due  April  1st,  if  demand 
is  made  April  4tb,  the  statute  would  begin 
to  ran  April  4th  ;  but  it  no  dvmatid  is 
madii,  tlie  itatute  wnuld  not  begin  to  run 
until  April  fith,  and  a  suit  bninght  within 
the  statutory  period,  dating  from  that 
time,  would  be  in  season.  Where  Tonchers 
given  by  a  public  officer  fix  u  certain  time 
for  payment,  the  statute  does  unt  begin  to 
run  eiicept  from  that  time.  Bulkley  v. 
UnitHl  Slatca,  9  Ct.  of  Claims  (L',  S.)517- 
Where  a  note  is  given  without  fatereat, 
but  a  separate  instrument  is  at  the  same 
time  executed  agreeing  t«  pay  interest 
thereou,  the  two  instruments  are  treated 
OS  one,  and  the  statute  attaches  to  both  at 
the  same  time.  Fievo  v.  Lathrop,  2  111. 
305.  In  such  a  case,  if  the  interest  is 
usurious  and  the  notes  reprewntin^  the 
interest  are  first  paid,  the  jayinent  uill  be 
treated  as  having  been  made  on  account  of 
the  principal  debt,  for  which  the  borrower 
is  legally  liable,  and  the  right  to  recover 
bock  money  paid  as  iisury  will  not  arise 
until  the  whole  debt  is  paid.  Booker  tr. 
Gregory,  7  B.  Mun.  (Ky.)  439. 

<  Hyles  on  Bills,  342,  11th  Eng.  ed. 

•  Ware  v.  Hervey,  67  Me.  391. 

•  Darnall  r.  Magruder,  I  H.  ft  O. 
(M±)  4S9. 

»  Hathaway  v.  Patterson,  45  CaL  294. 

'  Holmes  v.  Kerrison,  2  Taunt  333  ; 
Stunly  V.  Hemlerson,  4  B.  k  Aid.  G92 ; 
Sutton  r.  Toomer,  7  B.  t  C.  41fl. 
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A  bin  or  note  paj'able  after  demand  or  after  notice  is  not  payable 

till  demand  made  or  notice  given. ^  Thus,  in  an  Engllsli  case  *  the  stat- 
ute was  held  not  to  be  a  bar  to  an  action  on  a  promissory  note  payable 
twenty-four  months  after  demand,  which  had  been  made  long  pre>iou8l3' 
but  was  presented  for  payment  within  six  years  before  the  action  was 
commenced,  but  not  until  ten  years  after  the  note  was  given.  In  a 
late  Michigan  case,*  the  doctrine,  as  previously  stated  in  reference  to 

1  Thorpe  V.  Booth,  Ry.  ftM.  888;  Clay-  oat  of  a  public  fund  to  be  providel,  bat 

ton  V.  Gosling,  5  B.  &  C.  360.  it  was  held  the  statute  began  to  ran  from 

'  Brown  v,  Kutberford,  ante.  the  time  the    work   was  completed,   al- 

*  Palmer  v.  Palmer,  36  Mich.  487,  24  though  the  fund  was  not  raised  until  somt 

Am.  Rep.  605.     Campbell,  J.,  said:  "It  time  thereafter.     If  this  question  depends 

18  now  well  settled  that  a  note  ])ayable  on  upon  any  reasonable  principle,  it  is  im- 

dvmsnd  is  payable  at  once  and  without  possible  to  find  any  ground  for  holding 

demand,  so  that  the  statute  runs  from  its  notes  payable  on  demand  as  setting  the 

Mivery.     And  this  rale  has  been  applied  statute  ranning  at  once,  which  would  not 

where,  from  the  form  of  the  contract,  it  is  moke  the  note  in  the  present  case  barred 

fliaaifest  that  immediate  payment  was  not  in  aiz  years  after  the  expiration  of  thirty 

tzpected.     Thus,  in  Norton  v,  EUam,  2  days.     The  payee  could  hare  presented  it 

M.  kW.  461,  the  note  called  for  interest,  at  any  time,  and  it  is  not  the  design  of 

which  indicated  at  least  an  ezpeotation  of  the  statute  to  put  it  hi  the  power  of  tht 

•MM  delay.     In  Howland  v.  Edmonds,  24  creditor  to  postpone  its  application  at  his 

K.  Y.  307,  the  premium  capital  notes  of  a  own  pleasure. 

■ratual  insurance  company,  payable  'in  **  Such  notes  are  very  rarely  giren.   It  is 

meb  portions  and  at  such  time  or  times  as  quite  common  to  make  bills  of  exchange 

the  directors  of  said  company  may,  agree-  payable  at  or  after  sight.     But  the  drawer 

ably  to  their  act  of  incorporation,  require,'  and  indorsers  are  discharged  by  any  con- 

were  held  to  stand  on  the  same  footing  siderable  delay.     It  is  one  of  the  legal  con- 

with  ordinary  demand  notes,  so  that  the  ditions  of  such  paper  that  there  shall  be  a 

flbttute  began  to  ran  from  date.    In  Waters  speedy  presentment.    Why  a  different  rale 

ir.  Thanet,  2  Q.  6.  757,  a  party  had  prom-  should  be  applied  to  a  note  is  not  evident, 

ised  to  pay  the  amount  of  certain  dishon-  There  are  not  more   than   half  a  dozen 

ored   bills    '  whenever  my  circumstances  cases,  if  so  many,  in  which  this  form  of 

may  enable  me  to  do  so,  and  I  may  be  note  has  been  passed  upon  directly.     In 

called  upon  fur  that  purpose.'    This  prom-  Holmes  v.  Kerrison,  2  Taunt.  823,  it  was 

iae  was  made  in  1803.      An  action  was  held  that  a  note  payable  after  sight  was 

begun  in  1838,  less  than  six  years  after  not  barred  until  six  years  after  it  had 

demand,  and  within  a  year  after  the  plain-  been    presented    for    payment.     And    in 

tiff  had  learned  of  defendant's  having  be-  Thorpe  v.  Booth,  Ry.  &  M.  388,  upon  the 

come   solvent   through  inheritances.      It  authority  of  that  decision,  a  note  dated 

appeared,  however,  that  he  had  actually  March    12,     1813,    payable    twenty-four 

become  able  to  pay  in  1825,  and  the  court  months  after  demand,  and  not  demanded 

held    the  statute  ran  from   such  ability  until  June  28,  1823,  was  held  not  barred, 

without  demand.     A  similar  decision  was  In  Holmes  v.   Kerrison,  the  case  is  put 

made   in   Jones  v.    Eisler,    3   Kan.    134,  without  further  reasoning,  upon  the  ground 

where    the   note  was   payable  when   the  that  no  action  could  have  been  brought 

maker  received  a  payment  from  govera-  until   after  presentment,   and   Thorpe  9, 


it,  or  as  soon  as  othenvise  convenient.     Booth  contains  no  reasoning  at  all.   While 
The  statute  was  held  to  run  after  a  reason-     these  decisious  seem  to  have  settled  the 


able  time,  which  there  was  held  on  the  practice  in  England,  no  subsequent 

facts  to  have  been  not  later  than  sixtv  so  far  as  we  have  been  informed,  seems  to 

days.     In  Emery  v.  Day,  1  C.  M.  &  R.  have  affirmed  or  vindicated  them  in  any 

845,  a  contract  was  made  for  work  payable  direct  way,  although  they  are  probably 
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a  note  payable  one  day,  Ac,  ailer  demand,  -Koa  repudiated,  and  a  note 
payable  ''  thirty  days  alter  demand  "  was  tield  to  become  due  and  pay* 
able  ID  thirty  days  alter  its  date,  and  tliat  the  statute  then  commeni^ed 
to  run  thereon,  unless  a  demand  bad  been  made  thereon  within  six  years 
from  its  date.  In  that  e.ise  the  note  was  dated  Oct.  Iti,  18G7,  and  was 
OS  follows :  "Thirty  days  after  demand,  1  promise  to  pay  Jonathan 
Palmer  fllteen  hundred  dollars,  value  I'eeeived,  without  defaleation.'' 
>'o  demand  was  wade  upon  the  note  until  May  22,  1874,  from  whidi 
date  interest  was  allowed.  The  lower  court  held  that  the  statute  did 
not  begin  to  run  until  thirty  days  alter  demand  was  made,  and  Ihie 
plaintiff  had  a  verdiet,  which,  however,  was  set  aside  by  the  Supreme 
Court  upon  the  ground  that  the  note  became  due,  and  the  statute  corn- 
are  dicta  to  the  Bame  effwl  in  Wenman 
E.  Mohawk  lUB.  Co,.  13  WMid.  (N.  y.) 
2B7,  BruuK  V.  TilBon,  25  N.  Y.  im.  auU 
HowlBud  V.  EdiDODds,  24  id.  307.  No 
»ucb  point  arose  in  any  of  these  cases, 
and  the  actual  decision  in  each  of  theiu 
in.  in  our  opinion,  difficult  to  harmonize 
with  any  Bueh  principle.  In  Jlorrisou  v. 
Mullin,  34  Pcnn.  St.  12,  it  waa  held  that, 
whtim  a  demand  was  nevewury  to  roiiiiil 
an  aclioD  upon,  the  demand  vru  barrrd 
nnleas  made  in  idx  years,  and  the  right 
of  action  eitinguisbi^d  by  the  lieUy. 

"Wo  cannot    but   think    this   to   bo 
sound  doctrine  ;  whatever  may  have  been 

limitatioa.  they  are  now  regarded  as  just, 
and  entitled  to  be  fairly  conatrued.  If  a 
creditor  has  the  means  at  all  times  of  mak- 
ing his  cause  of  action  iierftLt,  it  would  be 
unjust  and  oppressive  to  hold  that  he 
could  pofll]ione  indefinitely  the  time  for 
enforcing  his  claim  by  failing  to  prearnt  it 
He  is  really  and  in  fact  able  at  any  time  tti 
bring  an  action,  when  he  can  hy  bin  own 
act  fix  the  time  of  payment-  It  is  no 
stretch  of  language  Co  hold  that  a  c^use  of 
action  aecrucs  for  the  purpose  of  setting 
the  statute  in  motion  as  soon  as  the  cred- 
itor  by  bis  own  act,  and  in  spite  of  the 
debtor,  can  make  the  ilemind  pavable  It 
may  be  otherwise,  poi  iblv  nliere  delay  is 
contemplated  hy  the  ex[  reis  terma  of  the 
contract,  and  where  a  speedy  demand 
woold  manifestly  violate  ili  intent  But 
where  no  delay  is  contemplated  the  rule  is 
JMst  and  reawnable  ;  an  1  the  presentment 
shonld  be  reasonably  prompt  or  the  cred- 
ahonld  be  subjected  to  the  opetalion 


.  so  far  as  their  principle 
is  involved,  it  hui  bean  departed  from  to 
some  extent  at  least.  In  Webster  d. 
Kirtc.  17  Q.  B.  »U,  it  was  held  that  a 
pnyeo  who  had  been  sued  by  a  aubee- 
queiit  holder  of  a  dishonored  bill  could 
not  in  turn  sue  the  drawer  more  than 
six  yents  after  the  dishonor  of  the  paper, 
although  a  much  less  time  bad  elajised 
since  his  own  liability  had  been  enlorued. 
It  was  urged  that  the  payee  could  not 
sue  on  a  note  which  he  did  not  hold,  and 
that  no  action  therefor  occmed  to  bim 
until  he  wafl  damnified.  But  the  Court 
of  Queen's  Bench  hehl,  neveitheless,  that 
the  i^liitut^  rni.  iwm  llie  di-hoiior.  This 
could  only  have  been  upon  the  ground 
that  any  of  the  [Arties  niight  have  taken 
up  the  paper  and  thus  obtained  a  right  of 
action.  In  Clayton  ».  Gosling,  5  B.  4  C. 
360,  a  Hole  payable  twelve  months  after 
notice  had  not  been  presented  before  the 
maker  went  into  bankruptcy.  The  ques- 
tion  came  up  whether  it  was  provable 
under  the  comraisaion  aa  an  existing  debt 
due,  and  it  was  held  provable.  The  i-oiirt, 
however,  placed  the  decision  upon  the 
ground  that,  inasmuch  as  the  note  con- 
tained the  words  "for  valnc  received,"  it 
was  an  admission  of  an  existing  debt,  and 
might  be  regarded  as  security  for  it.  This 
is  a  far-fetched  reason,  which  shows  how 
far  it  was  deemed  proper  to  go  to  prevent 
a  failure  of  justice.  In  the  United  SUtes 
there  have  been  some  incidental  recog- 
nitions of  the  doctrine  of  Holmes  v.  Ktr- 
rison  ;  Thrall  v.  Mead,  40  Vt.  51(1,  Stan- 
ton V.  Estate  of  Stanton.  37  id.  411,  and 
Wolfe  V.  Whiteman,  4  Harr.  (Del.)  246, 
appear  to  adopt  it     ]n  New  York  there 
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menced  to  ran  thereon,  thirty  days  fW)m  the  date  of  the  note.  ^^  Taking 
this  note,"  says  Campbell,  J.,  *^  as  it  reads,  and  as  it  is  established  by 
tlie  finding  being  payable  without  interest,  it  is  impossible  to  assume 
that  it  was  intended  to  run  for  any  considerable  time.  The  fair  inference 
is,  that  it  was  given  for  some  debt  or  other  consideration  on  which  an 
immediate  liability  existed,  which  the  maker  of  the  note  expected  to  be 
ready  to  meet  on  reasonable  notice,  which  was  fixed  at  thirty  days.  If 
the  note  had  been  negotiable,  and  indorsed  over,  an}'  long  delay  to 
present  it  would  unquestionably  have  released  the  indorser. 

"  If  the  judgment  is  correct,  it  can  only  be  so  because,  b}'  the  terms 
of  the  contract,  the  holder  had  a  right  to  postpone  the  maturity  of  the 
debt  so  long  as  he  chose  to  do  so.  For  if  the  debt  did  not  become 
payable  until  fixed  by  demand,  and  the  demand  was  optional  with  the 
creditor,  no  tender  could  be  made  which  would  bind  him,  and  he  could 
keep  the  debt  alive  in  spite  of  the  debtor  for  an  indefinite  period.  If 
there  was  an}'  infirmity  in  the  consideration,  or  any  defect  in  the  bind- 
ing character  of  the  consideration,  or  any  defect  in  the  character  of  the 
obligation,  he  might  retain  it  until  all  testimon}'  was  lost,  and  defeat 
the  defence.  This  is  the  mischief  which  the  statutes  of  limitation  were 
intended  to  remedy.  If  this  case  is  not  within  them,  it  is  not  because 
it  ought  not  to  be  covered  by  them."  But  this  case,  as  well  as  the 
Pennsylvania  case,  relied  upon  by  the  court,^  are  put  upon  the  e^^ui- 

^  Morrison  v.  Mullin,  34  Penn.  St.  12;  the  purpoae  of  the  statute  is  to  discouragn 
also  Pittsburgh,  &c.  R.  K.  Ca  v.  Kyeru,  stale  demands,  but  it  was  not  intended  to 
82  id.  22.  This  doctrine  works  a  practical  prevent  the  parties  from  agreeing  upon  any 
abrogation  of  the  contract  of  the  parties,  term  of  credit,  however  long.  The  intima- 
and,  in  our  judgment,  is  a  misapplication  ation  that  delay  upon  the  creditor's  part 
of  the  statutes,  and  one  never  contem-  to  make  demand  within  a  certain  time 
plated  by  the  legislature.  When  a  person  operates  as  a  virtual  fraud  upon  the  debtor 
gives  a  note  payable  one  day  after  demand,  is  too  absurd  to  demand  notice.  If  the 
a  term  of  credit  is  thereby  agreed  upon,  debtor  desii-es  to  pay  the  debt  at  any  time, 
optional  with  the  creditor,  and  subject  he  can  do  so;  and  if  he  fails  to  do  so 
only  to  the  single  condition  that  he  shall  within  six  or  any  other  number  of  years, 
give  the  debtor  one  day  in  which  to  raise  the  reasonable  presumption  is  that  it  was 
i^e  necessary  funds ;  and  this  contract  because  it  was  inconvenient  for  him  to  do 
being  within  the  power  of  the  parties  to  so ;  and  yet  the  application  of  the  doctrine 
make,  is  binding  upon  them.  For  the  stated  in  the  Michigan  case  im|>oses  a  pen- 
courts  to  say  that  the  creditor  is  bound  to  alty  upon  the  creditor,  to  wit,  the  loss  of 
make  this  demand  within  the  time  ])re-  his  debt,  because  he  has  extended  to  the 
scribed  for  the  hmitation  of  the  debt,  if  no  debtor  the  accommodation  he  desired,  and 
audition  existed,  and  that  upon  a  failure  that  too  when  the  debtor  retained  the 
to  do  so  he  shall  lose  his  right  to  recover  money  free  from  interest  As,  however, 
the  debt  at  all,  is  not  a  fair  application  of  the  doctrine  embodied  in  this  case  is  op- 
the  statute  to  the  contract  actually  exist-  posed  to  all  the  authorities  which  may  be 
ing,  but  is  an  assumption  of  authority  by  regarded  as  authoritative,  and,  in  oar 
the  court  not  only  to  make  a  new  contract  judgment,  is  an  eiToneous  construction  of 
for  the  parties,  but  also  to  improvise  a  the  contract  of  the  parties,  and  has  no 
statute  of  limitations  to  cover  a  case  not  foundation  in  reason  or  principle,  we  will 
contemplated  by  or  embraced  in  that  ere-  not  pursue  the  matter  further.  Thorpe  v. 
»ted  by  the  legislature.     It  is  true  that  Booth,  Ry.  &  M.  388 ;  Sutton  v,  Loomer, 
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table  ground  of  lacbce.  and  cannot  be  said  to  express  a  strictly  legal 
iiile.  Eveo  though  the  Michigan  case  could  be  said  to  expri'^.  iu  the 
view  of  the  oourt,  a  etvictly  legal  rule,  it  can  l>e  eutillt^d  t/j  little  weight 
in  view  of  the  receut  dednioa  of  the  English  courts  uf  a  similar  quea- 
tion  adversely  to  their  viewa,'  and  also  in  view  of  tbe  fact  that  the 
Supreoie  Court  of  Maryland,  which  deservedly  ranks  among  the  first 
courts  in  this  country  in  point  of  learning,  abilit}',  and  authority,  ha« 
also  held,  in  conformity  with  the  doctrine  pi-eviously  stated  in  the  test, 
that,  where  a  note  or  conti-act  is  payable  or  to  be  performed  a  certain 
number  of  days,  weeks,  months,  or  years  after  demand,  a  right  of 
action  does  not  accrue,  or  the  statute  begin  to  run,  until  after  demand.* 

7  B.  k  C.  llfl  ;  Starily  i.  BsQilereun,  4  B.  beun   praswited  for  poymeot.     A  umilar 

k  Aid,  M'2;  Cloylon  r.  tiosltiig,  S  B.  &  C.  deuisioD  van  made  in  Tophum  v.  Bradidd 

3S0.      In  Wolfe  o.  Whitenmn,    4  Hair.  1   Taunt.   671   (in  the    Common   I'lens), 

(DbL)  246,  it  was  beld  that  a  note  payable  Theas  decimous  weru  followed  liy  Tlioi'iie 

"on"  or    "liter  sight"  did  iiol  bMme  v.    Combe,    8    Dow,    &    Rj.     347,    wbare 

imynble  antil    after  demand   a  made  fur  tbo    note,    dated    in     1810,    van    {syabU 

jmymeDt.     lu   Weoniiu]  v.  Hohawk  Ina,  two    years  Hfti.-r   dumond.      U   a|i]ieanKl 

Co.,  13  Wend.  (M.  V.)  267,  it  »»  beld  that  dvmaud  whs  miule  on  the  eighteeDUi 

thnt  a  note  payable  at  a  given  time  after  day  of  Juue,  IS'ii.      Baylrv,   J.,   .wd  : 

demand,  ia  actually  made,  and  that  the  'I  oui  eloarly  of  opinion  that  the  atatule 

statute  does  not  begin  to  run  aotit  dentand  of  iimitaciuiis  did  not  brgiti  to  run  antit 

in  ictnully  made.   See  also  Wright  o.  Ifam-  two  yeataafttr  demand  of  payment  of  thia 

iltoD,   2  Bailey  (S.  C),  SI.     In  Little  v.  note  bad  been  made.     Here  tbe  canae  of 

Slant,  9  Picli.  (Maaa.)  488,  count«liance  is  action  did  not  arise  until  the  two  yesn 

■0  given  to  this  doctrine.  See  jual,  chap-  aftpr  demand  had  elapsed,  and  eonaequentljr 
the  BlBtute  affords  the  dBfendaDt  so  pr»- 
Wciiiiii.'    Thu  other  judges  concurred. 

esB,  "The  (l"tlriiie  of  Holm™  v.  Kenianm 

*  Rhind  V,  Hyndmui,  M  Hd.  G48.     In  has  been  often  recognized  in  thiH  nmntrjr. 

thia  case,  BiRTOL,  0.  J.,  in  the  conrse  of  SUnlon  v.  Estate  of  Stanton,  37  Vt.  411 ; 

an  able  opiaion,  iu  which  he  critically  re-  Thrall    v.   Mead,   40  id.   540  ;    I.ittla  *. 

viewi  the  cases,  and   the  groands  upon  Bluiit,   0  Pick.   (Hnss.)  49;   WeHman  >. 

which  they  stand,  says:  "  To  determine  Mohawk  Ins.  Co.,  13  Wend.  (N.  Y.)  S«7  ; 

thsaecond  qaestion  we  must  refer  to  the  Wolfe  v.   Whitrman,    4  Harr.  (Del.)  04«. 

language  of  the  sUtute.      This  prorides  Other    cases    miaht   be  cited.       In    Feltf 

that  'the  action  shall  be  commenced  or  Point  Savtngo  Institution  v.  Wenlon,  It 

mod  within  three  years  from  the  time  the  Md.   326,  on  s  certiliuate  of  deposit  pay- 

caose  of  action  accrues.'     1  Code,  art.  67,  able  on  demand,  it  was  said,   'the   slat- 

J  1.     The  contract  lued  on  in  this  case  ute  began  to  ran  when  demand  was  made.* 

waa  to  be  performed  'on  or  after  the  lif-  In  snpport  of   a  different   doctrine,   th« 

leenth  day  of  October,   1B75,   when   tbe  counsel   for  e|ipelleFS  have   cited   sereral 

•ameahould  be  demanded.'    The  cause  of  caaea,   in  which   it   has  l>een   held    that 

action  therefore  did  not  accrue  until  de-  where  tbe    contract   is   to  be    perfotmad 

mand  was  made.     Acconling  to  the  terms  on  demand,  if  the  demand   be   unneoaa- 

of  the  statute,  limitations  would  be)^n  to  sanly  delayeil   beyond   the  time   limited 

mn  from  that  time.    This  has  been  repeat-  by  the  statute,  the  action  will  he  horred, 

edly  decided.  Thus,  in  Pittsburf^  ft  Connellsville  R.  It. 

"  In  Holmes  r.  Kerrison,  2  Taunt.  323,  Co.  v.  Ryers,  32  Penn.  St.  22,  which  wia 

in  tbe  King's  Bench,  the  not^sued  on  was  a  suit  t-o  recover  upon  a   nulmcription  t* 

payable  after  sight ;  it  was  held  that  suit  stock,   the  Court  raid,  altliou^  tJie  stat- 

waa  not  barred  till  six  years  after  it  had  nte  of  liiuitatious  does  not  begin  to  nia 
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In  that  case  A.,  B.,  and  C,  by  a  contract  made  jointly  with  D.,  on  the 
29th  of  March,  1875,  agreed,  for  the  consideration  stated  therein,  to 
transfer  to  D.,  on  or  after  the  fifteenth  day  of  October,  1875,  shares 
of  certain  stock  sufficient  to  amount  to  $500,  at  the  market  price  of  said 
stock,  when  the  same  should  be  demanded.  A  demand  for  the  transfer 
was  made  July  11,  1878,  and  the  action  was  brought  June  19,  1879. 
Under  the  Mar3'land  statute  of  limitations  actions  upon  simple  contracts 
are  barred  in  three  years.  The  defendant  set  up  in  this  plea  ^^  that 
the  said  stock  was  demandable  by  the  said  plaintijOT  immediatel}'  after 
the  fifteenth  day  of  October,  1875,  and  it  was  the  duty  of  the  plaintiff 
to  demand  the  same  within  a  reasonable  time  after  said  fifteenth  day 
of  October,  and  more  than  three  years  expired  after  the  end  of  mxdi 
reasonable  time  for  making  said  demand  and  before  the  bringing  of 
this  suit."  To  this  plea  the  appellant  demurred,  the  demurrer  was 
overruled,  and  judgment  entered  for  the  defendants,  which  was  reversed 
by  the  Supreme  Court,  upon  the  ground  that  the  right  to  demand  thfi 
stock  was  not  barred  by  the  lapse  of  three  years  before  the  same  was 
made,  and  that  the  statute  did  not  begin  to  run  upon  the  claim  untU 
demand  was  made. 

Sec.  119.  General  Rules  as  to  when  there  is  a  Condition  Precedents 
—  By  sec.  3  of  the  statute  of  James  it  is  enacted  that  the  different 
periods  within  which  the  remedies  for  the  cases  provided  for  are  to  be 
pursued  are  to  be  reckoned  (except  as  to  slander)  fW)m  the  time  the 
respective  causes  of  action  accrue,  and  this  is  the  provision  in  all  of 
our  statutes,  except  that  no  exception  is  made  as  to  actions  for  slander.^ 
This  would,  undoubtedly,  be  so  independently  of  the  statutory  provision. 


against  a  subscription  to  the  stock  of  a 
railroad  company  till  after  calls  are  made 
for  instalments,  yet  when  no  call  is  made 
for  more  than  six  years  from  the  date  of 
the  subscription,  the  law  will  presume  an 
abandonment  of  the  enterprise,  and,  from 
analogy  to  the  statute,  bar  the  recovery. 
So  in  Morrison  o.  Mullin,  S4  Penn.  St.  12, 
it  was  decided  that  *  where  a  demand  was 
necessary  to  found  an  action  upon,  the 
demand  was  barred  unless  made  in  six 
years,  and  the  right  of  action  extinguished 
by  the  delay.'  That  decision  was  followed 
and  approved  in  Palmer  v.  Palmer,  86 
Mich.  487. 

*'The  cases  in  Pennsylvania  and  Mich- 
igan were  not  strictly  decisions  at  law  on 
the  construction  of  the  statute ;  they  were 
decided  by  courts  exercising  equitable  ju- 
risdiction, and  consequently  stand  upon  dif- 
ferent grounds,  like  Codman  v.  Rogers,  10 
Pick.  112,  and  Little  v.  Blunt,  9  id.  490, 
cited  by  the  appellees,  where  the  equitable 


doctrine  of  laches  was  applied.  In  Little 
V.  Blunt  the  legal  rule  was  recognized. 
The  court  say,  *  But  if  the  promise  had 
been  of  a  collateral  thing,  which  would 
create  no  debt  until  demand,  it  might  ba 
otherwise.  It  is  clear  that  where  no  actioii 
will  lie  without  a  previous  demand  .  .  . 
in  all  such  cases  no  cause  of  action  accmes 
until  after  demand  made,  and  the  statute 
of  limitations  will  begin  to  run  from  tha 
time  of  the  demand,  and  not  from  the  time 
of  the  promise.  This  distinction  is  obvious 
and  will  reconcile  all  the  cases.' 

''It  follows  from  what  we  have  said 
that  in  our  judgment  the  sixth  plea  wai 
not  good,  and  the  demurrer  thereto  ou^% 
to  have  been  sustained." 

1  Banks  v,  Coyle,  2  A.  K.  Mar.  (Ky.) 
564  ;  Hull  v.  Yikdergnft,  3  Binn.  (Penn.) 
374  ;  Jones  .  Conway,  4  Yeates  (Penn.), 
109  ;  Oden  v.  Greenleaf,  3  N.  H.  270 ; 
Richman  v.  Richman,  10  N.  Y.  L.  114; 
Raymond  v,  Simonson,  4  Blackf.  (Ind.) 
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It  becomes,  therefore,  necesaarj-  in  each  ease  to  consider,  with  refer- 
ence to  the  BtatutcB  of  limitation,  at  what  tuae  the  cauae  of  action 

77  :  UayfleU  v.  SmwbH,  Cooko  (Tenn.).  atatutory  eiccptions—  the  statute  l««iua 

437  ;  Stewart  v.  Durelt,  37  B.  Mdd,  <Kj-.)  lu  nui.    ItitUmau  v.  KitiuinQ,  lu  N.J-  L, 

113  i  HniJee  f.  Diinn.  13  U.  An.  IBl ;  IH  ;  Banks  v.  L-ojU.  2  A  K.  Mur.  (Ky.) 

WithBrac.  Richardson,  ET.B.  Mon.{Ky.)  6fl4  ;   Rajroom!  v.  SimonBon.    4   BUckf. 

947  Ferris  v.  William*,  1  Cisncb  (D.  S,  (Ind.)   77  i   Jones  o.   Convrsy,  4   Yi»tt» 

C.  C),  476  ;  DnvU  v.   Eppinger,  18  CaL  (P«nli.)  109  ;  MamBulil  ».  Seawdl.  Cooke 

378.     This  is  subatantUIly  Ihe  rulo  of  the  (Tenn.),  437  ;  Odin  *.  Greenleaf,  3  N.  H. 

civil  law,  SB  uuder  tint  prencriptjoo  does  270  ;  Hardee  r.  Dunn,  13  La.  An.  161 ; 

not  begin  to  run  until  the  creditor  liaa  a  Hall  p.  VandMgrift,  3  Hiun.  (Pfinn.)  371; 

full  and  perfect  right  to  prosocutu  his  de-  WithotH  o.  RiohnnUon,  5  T.  B.  Won.  (Ky.) 

mand.     Evans's  Polhier,  404.     This  rals  04.    Whenever  the  contract  of  the  defrnd- 

prevula  equally  nt  law  and  in  Hjuity.     3  ant  ii  not  absolute  in  Iho  firat  instancy 

Story's  Eq,  Juris.  {  1521  a.     In  Bruce  v.  for  the  perfojinante  of  some  partifular  act 

Tilaon,  26  N.  Y.  1B4.  the  court  hoiil  that  or  dut)-,  but  is  depentlent  upon  »oiijt  cou- 

Iha  statute  begins  to  ran   from  the  time  dition  precoileot,  or  somethiiig  to  be  Joue 

when  the  phiintilT  might  hare  brought  his  on  the  part  of  the  phiiutiff  or  some  third 

•qtiitablB  a.:tJoa,  and  is  charged  with  no-  pe»on,  the  cause  of  action  does  not  atiae 

ticB  that  his  tight  is  denied.     Tims  will  until  the  condition  hu  bnen  sctonipliHhtJ. 

cotnmenc*  to  run  in  the  defendant's  favor  because,  until  those  events  ocelir,  no  right 

from  the  dut«  when  a.  cause  of  action  ae-  to  sue  exists.     Fenton  o.  Eniblew,  1  W. 

croed.  even  although  from  any  cflow,  such  Bl.  353  ;  Savage  v.  Aldren.  2  Stark.  232. 

ea  poverty  of  the  defendant,   an   action  So  where  a  Iwud  or  other  obligation    ia 

troiild  thw!  have  been  fruitlew,     Emery  given,  paynblc  after  the  death  of  a  certain 

r.  Ihij,  1  C.  H.  &  R.  2*6.     And  a  cause  porson  oaajBd.  the  statute  does  not  begin 

of  Botion  w-crues  when  work  is  done,  al-  to  run  until  sui;li  person's  jL-ceaoe,  no  nwt- 

thongh  it  may  be  that  the  parties  cannot  lev  how  long  a  time  may  liave  elapsed 

grt  aatisfaetion  until  aflatwarda.  Wonn-  since  the  bond  or  obligation  was  eiecntnU. 

well  B.  Hailstone,  8  Bing.  068;  though  of  Tuckey  r.  Hnu-kinn,  4  C.  R.  6fl4:  Sondere 

conrso  il  niuy  be  otbernise  where  Illicit'  h  v.  CoKurd,   15  M.  &  W.  68.     So  when'  a 

aapecial  contract  sa  to  time  of  payment,  cont[«ctforservicea  provides thatpsymsnt 

Wittershcim  v.   Lady  Carlisle,   1  H.   Bl.  shall  be  made  by  a  provision  in  the  «o- 

S31.     So  in  cases   of  mistake,   time  runs  ployer'a  will,    a  right  of  action  does  not 

from  the  date  of  the  mistake,   not  from  accrue  nntil  after  the  employer's  death, 

the    date   of    discovery.      Thus,    when    a  because  up  to  that  periorl  there  has  been 

penonal  representative  found  among  the  no  breach.    Nimmo  v.  Walker.  14  La.  An. 

papers  of  the  deceased  a  mortgage  deed.  G81.      And   so  generally,   when   a   party 

and  assigned  it  more  than  six  years  before  stands  in  a  position  that  he  can  enforce  n 

the  action  for  the  mortgage  money,  reeiting  claim  by  on  action  at  law.  the  statute  from 

in  the  deed  of  assignment  that  it  was  a  that  moment  attaches  and  begins  to  run 

mortgage  deed  made,  or  mentioned  to  lie  thereon.     Amott  v,  Holdi'n,  22  L.  J.  Q.  B. 

mode,   between  the   mortgagor  and  mort-  19;  Blair  o.  Omiond.  20  id.  452;  White- 

gogee  for  that  sum,  the  assignee  was  not  hearl  o.  I^rd,  SI  I..  J.  Exrh.  239;  Bill  v. 

allowed  to  recover,  although  it  turned  out  Uke,  Hetl.  138  ;  Howlsnd  v.  Cuykendall, 

that    the  mortgage   deed  was   a   forgery,  40  Barb.  (X.  Y.)  320;  Bowler  v.  Elmore, 

and   the   aaaij,Tieo   did   not  discover   the  7  Gratt.   (Va  )  386.     When  a  particular 

forgery    until    within     six     years    befora  dale   for  the  completion   of  a  contract  Is 

the   action.     Bree  v.   Holba:b,   2   Doug,  aereed  upon,  a  right  accnn-s  at  that  date. 

034.     When  a  right  becomes  complete,  a  Helps  v.  Winterhottom,  2  B.  &  Ad.  431  ; 

right  of   action   accrues,   and   from  that  Shnlford  v.  Borough.  (Jodb.  438;  Irving 

time  — and  only  from  that  time,  except  in  v.  Veitfh,  3  M.  t  W.  110;  Witternheim 

cases  where  a  statutory  disability  eii>.ts,  or  v.  Culisle,  1  H.  Bl.  635. 
th*  claim  ia  brought  under  some  oF  the 
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arose,  —  a  question  which  is  not  seldom  one  of  difficulty.  Adopting 
the  rule  that  a  cause  of  action,  or,  as  perhaps  should  be  said,  a  com- 
plete cause  of  action,  is  the  necessary  point  of  commencement,  time 
will  not  commence  to  run  in  case  of  a  contingent  promise  until  the 
event  has  happened  on  which  the  contingenc}''  depends.  Thus  it  is 
said  by  a  writer,  whose  quaint  yet  instructive  illustrations  are  valuable, 
that  if  a  man  promise  to  pay  £10  to  J.  S.  when  he  is  married  or  when 
he  comes  fh>m  Rome,  and  ten  years  after  J.  S.  is  married  or  returns 
from  Rome,  the  right  of  action  accrues  upon  the  happening  of  that 
contingency,  and  from  that  time  the  statute  will  commence  to  run,  and 
not  from  the  earlier  date  of  the  promise.^  The  rule  may  be  said  to  be, 
that  whenever  the  contract  of  the  defendant  is  not  absolute  in  the  first 
instance,  because  of  something  to  be  done  by  the  plaintiff  or  some  third 
X)erson  as  a  condition  precedent,  the  cause  of  action  does  not  arise 
until  the  condition  has  been  accomplished  or  the  precedent  act  per- 
formed.*   In  such  cases  the  cause  of  action  does  not  commence  from 

^  Bac.  Abr.  Lim.  280,  D.  8  ;  Savage  v,  lateral,  and  the  pledgee  holds  the  balance 

Aldren,  2  Stai-k.  282  ;  Fenton  v.  Embleea,  as  trustee  for  the  pledgor,  and  the  statute 

1  W.  BL  358 ;  Jones  v,  Lightfoot,  10  Ala.  does  not  begin  to  run  in  favor  of  the 

17.  pledgee    until    demand    has    been    made 

*  Savage  v,  Aldren,  2  Stark.  232 ;  Fen-  therefor  by  the  pledgor.      Ponce  v.  Mc- 

ton  r.  Emblers,  1  W.  Bl.  353.     In  Cape  Elvy,  47  Cal.  154.     In  Brown  v.  Tyler,  8 

Fear,  &c.  Co.  v.  Wilcox,  7  Jones  (N.  C.)  Gray   (Mass.),    135,  the  plaintiff  held  a 

L.  481,  a  statute  incorporating  a  coini)any  mortgage  ui>on  lands  of  the  defendant  to 

gave  the  company  a  remedy  for  the  recov-  secure  a  debt  due  from  the  defendant  to 

ery  of  subscriptions  by  a  sale  of  the  stock  him,  and  at  the  defendant's  request  as- 

any  time>  within  three  years  after  assess-  signed  it  to  a  bank  to  secure  a  loan  pro- 

meut,  and  then  by  a  suit  for  the  balance  cured  from  it  by  the  defendant.     The  debt 

due.    The  court  held  that  a  right  of  action  to  the  bank  was  not  paid,  and  it  foreclosed 

did  not  accrue  until  after  a  sale  of  the  the  mortgage  and  sold  the  lands  two  years 

stock,   and  that  then   the  company  had  afterwards,  and  applied  the  proceeds  on  the 

three  years  to  commence  its  action  in.    See  defendant's  debt.     The  plaintiff  brought 

also  Cape   Fear,   &c.    Co.   v.  Casten,    63  an  action  against  the  defendant  for  money 

N.  C.  264.    So  where  a  person  promises  to  paid  to  bis  use,  and  the  defendant  set  up 

pay  any  balance  that  may  be  due  from  the  statute  of  limitations.     The  court  held 

him,  the  statute  begins  to  run  from  the  that  the  statute  liegan  to  nin  from  the  sale 

date  of  the  promise,  and  that,  too,  although  of  the  land  and  the  conversion  of  the  mort- 

the  statute  had  nearly  run  upon  the  claim,  gage  debt  into  money,  and  not  from  the 

In  such  a  case  the  running  of  the  statute  time  of  foreclosure,  and  consequently  that 

arrests  the  operation  of  the  statute,  and  it  the  debt  was  not  barred.     This  principle 

takes  a  fresh  start  from  that  time.     Lance  is  well  illustrated  in  a  case  where  the 

V.    Parker,    1    Mill   (S.   C.)   Const.    168.  holder  of  a  note  delivered  it  to  his  creditor 

Where  the  payee  of  a  note  receives  from  as  collateral  security  for  a  mutual  account 

the  maker  negotiable    securities    as  col-  current,  with  leave  to  apply  thereto  any 

lateral,  as  a  note  and  mortgage,  payment  sum  collected  on  the  note.     When  a  divi- 

of  the  debt  secured  by  the  mortgage  by  dend  from  the  estate  of  the  maker,  in  in- 

the   person  against  whom  the  mortgage  solvency,  became  due,  the  creditor  collected 

exists,  to  the  person  so  holding  the  note,  it,  as  agent  of  the  debtor,  and  applied  it 

if  it  exceeds  the  debt  for  which  it  was  on  the  account.     It  was  held  that  the  stat- 

pledged,  operates  as  an  extinguishment  of  ute  did  not  begin  to  run  on  the  account 

the  debt  for  which  it  was  pledged  as  col-  until  the  date  of  such  last  item.    Whipple 
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tlie  date  of  the  contract,  but  from  tLc  »ccoiDi^isLiiient  of  the  coaditiOBn  ^H 
Tljua.  if  a  dobt  ia  contracted,  to  be  piiid  from  tiie  proceeds  of  certaip  ^H 
itroocrtv  wliwi  sold,  or  whvu  ccrtuin  oblLaations  have  boea  cuUocted,    ^H 
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property  wliwi  sold,  or  whvu  ccrtuin  obligations  have  boea  culloct«d, 
the  right  of  action  does  not  accrue  until  such  properly  is  sold  or 
obligations  are  collected,  aa  the  case  may  be ;  ao  if  A.  agrees  willi  II.* 
tlwt  if  he  will  pay  a  certain  demand  which  A.  ia  bound  to  pay,  he  will 
pay  him,  a  right  of  action  does  not  accrue  until  B.  boa  paid  the 
demand.'  So  where  a  jMrson  agi-ees  to  pay  for  proiwity  purchased 
alter  the  decease  of  a  certain  person,  a  right  of  action  does  not  accrtwi 
until  after  such  person's  decease;'  and  generally,  when  the  paymcat 
of  a  claim  or  the  liability  of  a  party  is  mailc  dependent  upon  the  {ttx* 
formance  of  any  condition  precedent  or  the  happening  of  any  contin- 
gency, a  right  of  action  doea  not  accrue,  or  the  statute  begin  to  ruoa 
until  the  performance  of  Buch  condition  or  the  happening  of  Budk' 
contingency.' 

Where  A.  agreed  to  pay  B.  a  certain  sum  in  case  he  siiceeeded  in  • 
certain  action,  it  was  ht-ld  ttiat  the  statute  did  not  begin  lo  run  uiiti! 
the  successful  termination  of  the  action,  although  A.  died  Iwforo  iha 
suit  was  terminated  and  an  administrator  had  been  appointed.'  So 
where  a  reward  is  otfered  for  the  arrest  and  conviction  of  a  criminal,  or 
for  evidence  tljat  will  lead  to  his  conviction,  the  statute  does  not  bogin 


r.  Bkckington,  97  U»»a.   4T8,     Where  a  mmed.  the  action  was  nut  bnrred.     Blair 

person  depoaita  mcini-;  with  another,  to  be  v.  Ormoad,  !0  L.  J.  Q.  B.  452  ;  Anott  %   1 

retaineil  by   bim  Diitil  dBiDUidoli,  a  coo-  UoUeti,  32  id.  IB.  | 

tinning  triiat  is  therrby  crvatrd,  which  i»  '  Stott    v.    Osbgme,    3    Uauf.    (Va,) 

not  en'leil   imlil   tile  mon.-y  hns  Wii  ile-  41,1. 

tnaaded  by  the  depositor.      Schiwder  v.  •  Moore  v.  Caldwell,   8   Bich.  (S.  C.) 

Johns,  37  Cal.  274.     UpoD  a  writing  ai  Ei[.  22. 

follows  :  "  This  U  to  show  that  half  the         *  Thompson  v.  Gordon,  S  Strobh.  (8.  C.) 

hire  of  K.  hired  to  B.  i»  J.'s,"  — it  was  1S6. 

held  that  DO  right  of  action  accrued  untiU  >  In  Mor^^n  n.  Plumb,  SWend.  (N.  Y.) 
demand  hul  been  made,  and  cnQsFr<[U«iitly  287,  a  note  icaa  made  payable  when  a  cef' 
that  the  statute  ran  only  from  the  date  tain  mortage  held  by  the  maker  shotdd 
of  demand.  Joiiea  v.  Woods,  70  N.  C.  be  collected.  It  woa  held  that  while  the 
447.  payment  of  the  note  was  contingent,  yet, 
•  Sanders  v.  Coward,  15  M.  ft  W.  66.  when  the  moiigageeentpred  into  possession 
In  Turkey  v,  Hawkins,  4  C.  B.  QS4,  the  under  foreclosure  proceedings,  the  mort> 
plaintiff's  declaration  whs  fmned  upon  a  gime  must  be  treated  as  collected,  and  con- 
bond  not  setting  forth  any  condition.  The  soquently  the  note  became  due  from  that 
defetidaDtaet  up  the  statute  of  limitations,  time.  Van  Hook  v.  WhiClock,  3  Paiga 
and  npou  issue  joined  it  ajipeared  that  the  (N.  Y.)  Ch.  409. 

bond  was  exreiited  more  than  twenty  yeara  '  Burton  t.   Lockert,  9  Ark.    413.      In 

before  action   brougbt,  but  that  it  was  a  Bowles  v.    Elmore,  7  Gratt.  (Va.)  385,   it 

post  ubil  bond  for  the  payment  of  n  sum  of  was  agreed  between  the  maker  and  holder 

rioney  after  the  death  of  a  person  named,  of  a  note  thst  the  maker  should  keep  it 

who,  it  was  proved,  hud  died  within  twenty  until  his  liahility,  as  bail  for  the  holder 

yuan  from  the  bringing  of  the  action  ;  and  was  determined;  and  it  was  held  that  tb* 

it  was  held  that,  aa  the  cause  of  action  did  statute  did   not  begin   to   run   until  the 

not  sfcrue  until  the  death  of  the  peraou  maker's  linbility,  as  bull  had  ceased. 
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to  run  until  a  oooviction  Ib  had.^  In  a  Massachusetts  case,^  the  de<- 
fendant,  on  March  25, 1835,  acknowledged  in  writing  the  receipt  b}*  him 
of  certain  property  from  the  plaintiffs,  who  were  assignees  for  the  benefit 
of  creditors  of  an  insolvent  debtor,  and  promised  to  pay  for  the  propert}- 
on  demand ;  it  being  stipulated,  however,  that  demand  should  not  be 
made  until  the  assignees  had  made  up  their  account  previous  to  declar- 
ing a  second  dividend  under  the  assignment.  The  defendant,  in  1836, 
brought  a  bill  in  equity  against  the  plaintiffs  as  assignees  of  such  debtor, 
which  was  pending  until  some  time  in  March.,  1847,  and  during  its  pen- 
dency prevented  the  plaintiffs  from  preparing  the  account  for  a  second 
dividend.  The  plaintiffs  made  a  demand,  and  at  the  same  time  pre- 
sented their  account  May  23,  1848.  In  an  action  upon  the  agreement 
the  defendant  set  up  the  statute  of  limitations,  and  claimed  that  the  de- 
mand was  not  made  upon  him  within  a  reasonable  time ;  but  the  court 
held  that,  as  the  defendant  controlled  the  happening  event  upon  whick 
the  right  to  make  a  demand  depended,  and  by  his  own  act  had  ix>st^ 
poned  it,  he  was  estopped  from  claiming  that  the  demand  was  unrea- 
sonably delayed,  and  that  the  statute  did  not  begin  to  run  until  the 
demand  was  made.* 

Where  a  person  consented  to  pay  the  expenses  of  a  suit,  in  consid- 
eration of  the  promise  of  another  person  to  pay  a  part  of  them  ^^  when 
ascertained,"  it  was  held  that  the  statute  did  not  begin  to  run  until  the 
promisee  had  actually  paid  the  expenses.^  So  where  an  attorney  agreed 
to  prosecute  a  claim,  collect  it,  and  take  his  pay  out  of  the  amount  col- 
lected, it  was  held  that  the  statute  did  not  begin  to  run  until  the  claim 
was  collected.^  But,  in  order  to  postpone  the  running  of  the  statute 
upon  a  claim  payable  upon  a  contingency,  the  contingency  must  be  such 
as  postpones  or  suspends  the  right  of  action,  or  the  statute  will  run  from 
the  date  of  the  contract.*    The  same  rule  prevails  where  the  law  raises 

»  B.yerv.  Stockwell,  14  Cal.  134.  years,"  becaoBe  the  express  terms  of  the 
>  £innioii8  V,  Hayward,  6  Cush.  (Mass.)  contract  must  coDtrol. 
501.  *  Darwin  v.  Smith,  35  Vt.  69.  See 
■  In  PennsyWania,  it  is  held  that,  where  also  Perkins  v.  Littlefield,  5  Allen  (Mass.)> 
a  demand  is  necessary  to  complete  a  right  870,  where  a  judgment  was  confessed  for  a 
of  action,  it  must  he  made  within  six  years  sum  to  be  assessed  by  the  clerk,  it  was 
from  the  date  of  the  contract.  Morrison  held  that  the  statute  did  not  b^n  to  run 
V.  MuUin,  34  Penn.  St.  12.  But  we  do  not  until  the  sum  was  so  ascertained.  Wills  v, 
apprehend  that  even  this  rule  militates  Gibson,  7  Penn.  St.  154. 
against  the  doctrine  of  the  Massachusetts  ^  Morgan  v.  Brown,  12  La.  An.  157. 
•case,  because  in  that  case  a  demaud  could  Where  a  note  is  given,  payable  in  **  stone- 
not  be  made  until  the  event  transpired  work,"  the  note  is  not  due  until  the  work 
upon  which  the  right  to  make  it  de-  is  called  for.  Lincoln  v.  Puroell,  2  Head 
pended.     Nor,  indeed,  can  the  doctrine  of  (Tenn.),  143. 

the  Pennsylvania  case  be  applied  where  *  Motley    v,    Mont^pmery,    2    Bailey 

the    demand    in  express  terms   is   post-  (S.  C),  544.     Uiwn  a  loan  of  money  to 

poned  for  more  than  the  statutory  period,  be  repaid  on  demand,   the  statute  runs 

M,  to  a  note  payable  *'  ten  years  after  de-  from  the  date  of  the  loan.    Cook  v.  Cool;» 

mand,  demand  not  to  be  made  for  ten  19  Tex.  434. 
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or  implieB  a  condition,  as  in  the  case  of  money  deposited  in  h  bank  ; ' 
and  in  eueh  cases  the  statute  does  not  begin  to  run  until  the  impliMl 
condition  has  been  performed. 

Sec.  120.  Contract*  tor  SerrioM.  —  Under  an  ordinary  contratt  for 
Berrices  for  a  stated  period,  whether  long  or  short,  no  time  for  pajnient 
being  agreed  upon,  the  right  of  aetion  accrues  immediately  upon  the 
completion  of  the  term  of  service. "  But  if  services  are  rendered  for 
several  years  under  a  general  agreement,  and  no  term  of  service  is 
Kgreed  upon,  it  will  be  treated  as  a  hiring  from  year  to  year,  and  the 
wages  will  become  due  and  the  statute  begin  to  run  as  to  each  year's 
service  at  the  end  of  each  year.*  If  a  person  is  employed  by  the  day, 
week,  or  month,  and  is  to  be  paid  therefor  at  the  end  of  each  day,  week, 
or  month,  a  right  of  action  accrues,  and  consequently  the  statute  begins 
to  run  at  the  end  of  each  day,  week,  or  month,  as  the  case  may  be, 
and  will  bar  that  part  of  the  wages  which  accrued  more  thap  six  years 
before  the  action  was  brought,  although  the  service  contiimed  fur  sev- 
eral years.*  If  under  a  contract  to  build  a  house,  vessel,  or  in  fact  to 
do  any  species  of  work,  extra  services  are  rendered  or  extra  ex|>eDiie 
is  incurred  for  which  the  party  is  entitled  to  have  extra  compensation, 
and  no  time  of  payment  for  such  extra  work,  Ac.,  is  agreed  upon,  the 
6tatut4!  commences  to  run  against  the  claim  for  such  extra  work,  &c., 
trom  the  time  when  the  wori(  is  completed.*  If  services  are  rendered 
on  a  promise  that  certain  property',  or  a  certain  amount  of  property, 
shall  be  devised  to  the  person  rendering  them,  by  the  will  of  the  person 
for  whom  tliey  are  rendered,  a  right  of  action  for  such  services  does  not 
accrue  until  after  the  death  of  the  promisor;*    and  il  has  been  held 

1  Psyite  V.  GltrJoer,  20  H.  Y.  146.  tenDinatiaaor  the  relation  brtveen  the  p>ir- 
"  Bill  B.  lake,  HeU.  1S8;  Wood's  Mas-  ties.  Schaok  v.  Garrett,  69  I'enn.  St.  Hi. 
ter  arid  Scrvnnt,  3  83;  Little  v.  Smiley,  &  bi  Hall  c.  Wooil,  9  Ctay  (MaKs.),  60,  io  *ii 
Ind.  116;  Zeigler  u.  Huut,  1  MeCoitl  action  for  work  and  lubur,  th«  liill  of  par- 
(S,  C),  577  ;  Rankin  r.  Woodworth,  3  ticuiara  conlflined  some  items  which  bore 
Peari.  St.  48;  Van  Horn  f.  Scott,  28  id.  date  mont  tlian  sU  ytan  before  the  com- 
816.  mencemeiit  of  the  action.  The  court  held 
■  Davis  V.  Gorton,  18  N.  Y.  255,  In  that  an  action  might  be  maintained  for 
this  case  the  plaintilT  rendered  services  for  th«  full  amount,  notw-ithstanding  thestat- 
thfl  defendant  for  thirteen  years,  in  the  ate  of  limitations,  if  the  whole  work  was 
managoment  of  a  rarm,  under  a  general  doue  under  an  entire  contract, 
agreement  in  which  the  price,  but  not  the  *  Butler  o.  Kirbj,  52  Wia.  62  ;  Davis 
term  of  service,  was  filed.  The  court  held  v.  Gorton,  16  N,  Y.  236  ;  Turner  v.  Mar- 
that  the  hiring  was  to  be  treated  as  a  gen-  tin,  4  Robt.  (N.  Y.  Superior  Ct.)  661; 
eral  hiring  from  year  to  year,  compensation  llims  v.  Stnrtevant,  18  Ala.  359;  Pbillipa 
becoming  due  at  the  end  of  each  year,  and  v.  Bradley,  11  Jiir.  2t>4, 
that  a  recovery  could  only  be  had  for  wages  *  Peck  v.  New  York  Steamship  Co.,  5 
that  had  accrued  within  sii  years  from  the  Bosw.  (N.  Y.  Sn|ierior  Ct )  226. 
commencement  of  the  action.  But  if  con-  •  Bath  o.  Bash,  9  Penn.  St,  260;  Price 
tinuouB  services  are  rendered  under  an  en-  i>.  Price,  Clieves  (S.  C. )  Yji.  167;  Jilson  «. 
tireeontract,a«rortwo,five,oranynumber  Gilbert,  26  Wis.  B37;  Titman  c.  Titman, 
of  years,  and  no  time  for  [laymentia  fixed,  64  Penn,  St.  486;  Riddle  F.  Backus,  S8 
the  statute  does  Qut  begiQ  to  run  until  the  Iowa,  81. 
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that  even  though  the  services  contrac^d  for  are  not  completed,  because 
the  pei*son  is  prevented  by  the  promisor,  the  rule  is  the  same,  and  the 
right  of  action  does  not  accrue  or  the  statute  begin  to  run  until  the  death 
of  the  promisor ;  but  if  the  agreement  as  to  the  devise  is  not  performed, 
a  recovery  may  then  be  had  from  the  estate  of  the  deceased  for  the 
value  of  the  services  rendered.^  But  this  is  hardlj'  believed  to  be  the 
true  rule,  especially  where  the  person  emploj'ed  under  such  a  contract 
is  wrongfully  discharged  from  the  sei*vice ;  and,  in  a  late  case  in  New 
York,  it  has  been  held  that  under  such  circumstances  the  ser^'ant's 
right  of  action  upon  quantum  meruit  accrues  immediately  upon  the  dis- 
charge, and  is  barred  in* six  j'^ears  from  that  date,  and  this  would  seem 
to  us  to  be  the  tme  doctrine.'  But  if  the  contract  is  entire,  and  the 
employer  has  not  in  fact  discharged  the  servant,  but  simply  neglects  to 
employ  him,  the  remedy  does  not  become  complete  until  the  contract  is 
ended  by  the  death  of  the  emploj'er. 

Where  a  person  who  contracts  to  render  services  under  an  entire  con- 
tract dies  before  the  contract  is  completed,  by  the  death  of  the  servant 
the  contract  is  ended ;  but  a  right  of  action  does  not  accrue  so  as  to  bar 
an  action  for  the  wages,  until  an  administrator  is  appointed  upon  his 
estate.*  But  where  a  p>erson  employed  under  an  entire  contract  is  dis- 
charged before  its  completion,  his  right  of  action  for  wages  already 
earned  accrues  at  once ;  *  but  his  claim  for  damages  does  not  accrae  so 
as  to  become  complete,  and  consequently  so  that  the  statute  will  run 
against  it,  until  the  term  for  which  he  was  originally  employed  was 
ended ;  for  while  he  ma}*  bring  an  action  at  once  for  such  damages  as 
he  has  sustained,  3'et  he  thereby  waives  all  future  damages,  and  he  has 
a  right  to  wait  until  the  period  is  ended,  and  sue  for  the  damages  he 
has  actually  sustained  from  the  breach  of  the  contract.*  Where  a  con- 
tract to  do  a  certain  thing  necessarilj'  contemplates  a  reasonable  time 
in  which  to  do  it,  the  statute  does  not  begin  to  run  until  a  reasonable 
time  has  elapsed  ;  and  as  to  what  is  a  reasonable  time  is  a  question  of  fact 
for  the  jurj'.*  Where  there  is  a  contract  for  continuous  service,  and  no 
time  of  payment  is  specified,  the  wages  do  not  become  due  so  that  an 
action  can  be  brought  therefor  until  the  service  is  ended,  and  the  stat- 
ute only  begins  to  run  from  that  time.'' 

Sec.  121.   Rule  as  to  Services  of  Attorneys.  —  This  rule,  as  to  entire 


1  Quackenhuflh  1?.  Ehle,  6  Barb.  (N.Y.) 
469. 

2  Bonesteel    v.   Van    Etten,   20    Hun 
(N.  Y.),  468. 

•  Carney  v.  Havens,  23  Kan.  82. 

•  Bonesteel  v.  Van  Etten,  aTitc. 

•  See  Wood's  Master  and  Servant,  sec. 
125,  p.  237,  and  authorities  cited. 

•  Evans  v.  Hardeman,  15  Tex.  480. 

'  Jones  V.  Lewis,  11  Tex.  359;  Hall  v. 
Wood,  9  Gray  (Mass.),  90.     In  Littler  v. 


Smiley,  9  Ind.  116,  it  was  held  that  there 
was  no  error  in  the  following  instructions  : 
"  If  the  plaintiff  performed  labor  for  the 
plaintiff's  intestate,  under  an  agreement 
to  be  paid  therefor,  without  specifying  at 
what  time  such  payment  should  be  made, 
or  how  long  such  labor  should  be  per- 
formed, then  the  statute  of  limitations 
would  not  commence  running  until  such 
labor  was  ended." 
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contracts  for  Borrices,  in  well  illustrated  in  the  case  of  attorneys.  It  (fl 
held  that  the  atatiit*  docs  not  run  against  on  nitornej'a  claim  for  pn>- 
feesional  services  so  long  as  anything  wmaina  to  Iw  <ione  by  him  before 
final  judgment  in  a  case  that  he  has  in  hand  for  his  client,  or  so  long 
aa  the  relation  of  attorney  and  client  exists  in  a  case.'  In  Pennayl- 
vania,  it  has  been  held  that,  where  an  attorney  is  employed  to  collect  a 
debt,  the  statute  docs  Oot  run  against  his  claim  for  scnices  so  loi^ 
aa  the  debt  remains  unpaid.*  In  New  York,  it  is  held  tliat  the  etatuta 
begins  to  run  upon  his  claim  for  services  and  dishiirsemeuls  wiienever 
Ilia  aen-ices  are  so  brought  to  an  end  that  he  can  mnintiin  an  action  for 
them.*  Tliia  |»int  is  held  to  be  reached  under  a  general  employment 
when  the  suit  ia  terminated  by  the  entry  of  a  final  judgment ;  *  and  this 
is  so  although  there  may  be  other  charges  incidental  to  the  matter,  in- 

1  WnlkBr  V.  Gooilriuli,  16  111.  341;  '  Adanu  r.  Fort  TUin  Bank,  3*  S.  Y. 
Elliot  B.  Liin-toii,  7  Allun  {Mssb,|,  87*;  356;  Mygatt  v.  Wiltoi,  13  id.  30(1. 
Fcnna  v.  EugUah,  92  Arb.  UU;  Batligate  •  Elliot  v.  Un-ton,  7  AtUn  {Mim.), 
c.  Hiiskin,  59  N.  ¥.  S33;  Dnvii  v.  Smith,  S74 ;  Walker  v.  Goodrich,  IS  III.  341 ; 
48  Vt.  62.  Ill  Kohta  •.  B.-Uo*8,  08  Vt  Fenno  «.  EuglUl^  23  Ark.  170.  In  My. 
I3&,  O.,  tn  atlomef,  wu  indebted  to  B.  g»tt  r.  Wikni,  1  Laas.<N.Y.|6>,  aflinned, 
The  two  entered  iulo  a  caiitraul,  by  which  4S  K.  Y.  300,  the  plnintiff,  an  attorney, 
D,  Kas  to  do  B.'n  law  busineaa  at  one-balf  raadered  mrvjt^ei  and  made  diabunemsiita 
the  UsqbI  price,  and  B.  wba  to  let  D.  have  for  the  dcrendants  ugnn  an  acconnting  be- 
all  his  busini-saiD  Dneconnty.  except  what  fare  th«  Surrogate  of  Chenutj^  Cuanty,  and 
he  should  do  Liiniw.lf.  Soon  after  the  exe-  upon  the  appeal  from  thn  Surrognle.  Tin 
cation  of  the  oontmctD.fonntd  a  law  part,  pluutiff  waa  Bniploye.1  in  1B52.  la  1855 
Bsnthipwith  X.-,  but  thii  eon  tract  was  not  a  decree  was  made  in  which  a  certain  sum 
made  known  to  him.  B,  broke  ids  part  wns  allowed  the  defendants.  In  1858  thit 
of  the  contmiit  by  giving  the  greater  jart  ilecroe  was  rcvorsed  by  the  Supreme  Conrt, 

and  only  the  imaller  part  to  D.  &  K.  heard  by  the  Surrogate.  The  case  remained 
D.  ft  N.  charged  their  naual  fees  on  their  in  this  condition  until  18SS,  when  the  par- 
company  book  for  what  they  did  for  B.  A  ties  settled  all  dilTirrences  between  them.  In 
part  of  the  account  accrued  more  than  aii  1867  this  action  was  Ijrought,  and  the  court 
jears  before  the  commencement  of  this  held  that  the  claim  was  not  barred  by  the 
auit,  hut  was  for  serricfs  rendered  in  auiCa  stAtnte.  "That  the  plaintilT  was  retained 
terminated  within  the  six  years.  It  was  in  this  case,"  said  Boauuman,  J.,  "and 
held  that  the  plaintiff,  as  surviving  part-  acted  before  the  Surrogate  and  on  appeal, 
ner,  ia  entitled  to  recover;  that  the  defend-  must  be  conceded.  It  is  equally  true  tltat 
ant  should  have  performed  his  part  of  Che  such  business  as  he  was  engaged  in  before 
contmct  before  be  was  entitled  to  an  ap-  such  Surrogate  and  on  said  appeal  was  not 
plication  upon  his  debt,  or  a  reduction  of  disposed  of  until  188ii,  when  t!ie  some  was 
the  acvount;  that  the  employment  of  D.  linally  settled  by  ihe  section  of  the  purcies. 
was  a  condition  precedent  to  Im  jwrTormed  Upon  the  con^^iled  facts,  1  think  the  lav 
by  the  defendant  ;  that  an  attorney's  etn-  would  declare  the  plaintiff's  retiiiner  gen- 
ployment  in  a  suit  is  continuous  ;  and  thst  eral  in  the  matter,  and  continuing  until 
the  BUtnte  of  liinitationa  does  not  begin  the  final  settlement  in  1806.  Under  such 
to  run  on  his  account  until  the  case  is  circumstances  the  statute  would  not  run 
ended,  or  he  is  otherwise  discharged,  until  1336,  and  the  plaintiff'a  action  is  well 
Langilon  v.  Castleton,  48  Vt.  52.  bronght"  Whitehead  v.  Lonl,  7  F.xch. 
"  Fosterr.  Jack.4  WatU(Penn,).2S4.  691;  Hall  v.  Wood,  9  Gray  (Mass.), 
But  see  Lichty  v.  Hiigns,  G5  Penn.  St.  80. 
434;  Haien.  Ard,  48  id.  22. 
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cnrred  afterwards.^  In  the  case  last  cited  the  plaintiff,  a  proctor,  sued 
the  defendant  for  the  ateount  of  his  bill,  which  was  chiefly  for  work 
done  in  prosecuting  an  appeal  to  judgment.  After  the  Judgment,  a 
communication  had  been  made  by  the  adverse  party  to  the  plaintiff  as 
proctor,  and  attended  to  by  him,  respecting  the  costs,  and  an  item  in 
respect  of  this  transaction  was  added  to  the  plaintiff's  bill.  No  pre- 
vious part  of  the  demand  had  accinied  within  six  years.  It  was  held 
that  the  latter  item  did  not  take  the  rest  out  of  the  statute  of  limita- 
tions. "When,"  said  Lord  Tenterden,  C.  J.,  "the  suit  was  termi- 
nated by  a  sentence,  there  is  no  doubt  that  the  proctor  had  a  riglit  to 
call  for  the  amount  of  his  bill.  His  duty  was  then  concluded,  unless 
something  should  occur  to  require  his  further  interference.  A  letter  is, 
indeed,  sent  to  him  in  October  (the  judgment  was  given  in  July)  on 
the  subject  of  the  costs,  and  a  fbrther  charge  arises  for  the  perusal  and 
consequent  attendance ;  but  this  was  mere  accident." 

It  must  be  understood,  however,  that  this  rule  relates  to  an  attorney's 
bills  under  a  general  retainer,  so  that  his  services  are  continuous,  and 
has  no  application  where  he  is  specially  employed,  as  to  make  a  brief, 
or  argue  a  cause,  or  file  a  motion,  or  perform  any  other  special  service 
that  does  not  involve  or  contemplate  an}*  fhrther  connection  with  the 
case.  In  the  latter  instance  his  right  of  action  is  complete  as  soon  as 
the  service  is  performed.  The  law  fixes  an  attornej^'s  responsibility  to 
act  for  his  client  until  the  business  is  disposed  of.  But  the  rule  is  sub- 
ject to  the  exception  that  his  relation  with  the  cause  may  be  terminated 
by  notice  given  by  him  to  his  client  that  he  shall  cease  to  act  ftirther  in 
that  capacity,  or  by  a  notice  to  him  ft-om  his  client  that  his  services  are 
no  longer  required,  in  which  case  his  right  of  action  accrues  from  the 
time  his  connection  with  the  case  ceases  ; '  so  also  by  the  death  of  his 
client.'  Another  matter  must  be  remembered,  and  that  is,  that  where 
there  is  no  special  agreement  in  relation  thereto,  if  an  attorney  is  em- 
plo^'ed  in  several  causes,  his  right  of  action  accrues  with  the  entry  of 
final  judgment  in  each  of  them,  and  the  statute  begins  to  run  from  that 
time,  and  is  not  suspended  by  the  circumstance  that  other  actions  for 
the  same  client  in  which  he  is  employed  are  still  pending ;  *  and  this  ia 
also  the  case  as  to  special  services  rendered  by  him  not  connected  with 


1  Rothery  v.  Munnings,  1  B.  &  Ad.  15. 

«  BoARDMAN,  J.,  in  Mygatt  v.  Wilcox, 
1  Lans.  (N.  Y.)  58  ;  Phelps  v,  Patterson, 
25  Ark.  186. 

»  Harris  v,  Osbom,  2  C.  &  M.  629 ; 
Whitehead  v.  Lord,  7  Exch.  691;  Martin- 
dale  r.  Faulkner,  2  C.  B.  706.  In  Harris 
«.  Osbom,  2  C.  &  M.  629,  Lyndhurst, 
C.  B.,  in  passing  upon  this  question,  said: 
**  I  consider  that  when  an  attorney  is  re- 
tained to  prosecute  or  defend  a  cause,  he 
eaters  into  a  special  contract  to  carry  it 


on  to  its  termination.  I  do  not  mean  to 
say  that  under  no  circumstances  can  he 
put  an  end  to  this  contract;  but  it  cannot 
be  put  an  end  to  without  notice."  This 
rule  was  recognized  in  Nieholls  v.  Wilson, 
11  M.  &  W.  106,  and  still  later  in  Phillips 
V.  Broadley,  9  Q.  B.  745,  although  in  the 
latter  case  it  was  held  to  apply  only  to 
services  and  charges  in  the  jmrticular  snity 
aod  not  to  affect  general  charges. 

«  Adams  v.  Fort  Plain  Baqk,  89  N.  Y. 
255. 


273 


BIATUTES  OF   LIMITATION. 


[chap.  X. 


any  suit,  as  for  advice,  draniug  deeds,  contracts,  &c,,  —  in  such  casca 
the  right  of  action  accrues  at  once,  unless  a  special  teim  of  credit 
is  agreed  npon,  and  the  statute  begins  to  run  iVom  the  time  wlien  they 
were  rendered.'  Tliere  arc  instances  of  special  contracts  with  attor- 
neys, where  their  fee  is  made  contingent  upon  the  coUeution  of  a 
demand ;  and  in  such  cases,  of  course,  the  statute  does  not  attach  ujioa 
the  eutry  of  judgment,  but  only  when  the  judgment  is  collected,'  In 
such  case  his  fee,  lieiug  cxigil.ilu  until  the  money  is  collected,  does  not 
begin  to  run  from  the  date  of  the  judgment,'  but  from  the  time  when 
the  money  is  collected ;  and,  if  the  money  is  collected  at  different 
periods,  i)erhapa  the  statute  attaches  to  each  sum  collected,  at  the  time 
of  its  collection.  In  Pennsylvania,  it  is  held  that  the  statute  begins 
to  I'un  for  professional  services  as  soon  as  they  are  ended.*  The  theory 
upon  which  these  cases  proceed  is  that  the  sen-iees  are  rendered  u|ion  an 
entire  contract,  so  that  a  right  of  action  docs  not  accrue  until  the  entry 
of  final  judgment ; '  and  if  a  special  contract  is  shown  to  have  cxisled 
as  to  compensation,  and  tlio  time  and  mode  tliereof,  of  course  that  will 
control  as  to  the  time  when  the  statute  attaches. 

Sec.  122.  When  AttoTDey  is  charged  with  Misfeasanco  or  Mal- 
feftaanoe.-— An  action  lies  against  an  attorney  for  negligence  in  the 
collection  of  claims  left  with  him  for  that  purpose,  from  the  time  the 
client  first  had  or  ought  to  have  bad,  by  the  e^ierciso  of  proper  diligence, 
knowledge  of  the  fact ; '  and  he  is  treated  as  having  notice  of  the  fact 
after  the  lapse  of  a  reasonable  time,  as  it  is  the  duty  of  a  client,  and 
the  law  presumes  that  he  will  do  so,  to  look  after  his  own  interests  ;  ^  and 
tlie  lapse  of  n  reasonable  time,  without  bringing  suit  therefDr,  Uses  bta 
liability,  and  the  statute  begins  to  run  trom  that  time.'     Of  course,  the 

1  l<I.  In  Hale  v.  Ard,  4S  Teim  St. 
22,  it  was  h<-]il  that  the  statute  raaa 
ageinst  a  claini  for  proressional  eervices  in 
soon  ta  they  are  finished,  and  tlie  reUtian 
of  continuing  attorney  in  a  litigitid  case 
will  not  prevent  the  claim  for  services 
generally  froizi  being  barred  by  the  stBtute, 
ahhoiigli  it  may  for  serriccs  rendered 
during  the  progreio  of  that  particular  casu, 
and  io  that  ease.  In  on  Eiiglisli  ease,  tUs 
rale  was  well  illustrated  where  on  nttomey 
wu  eni)>loyeil  to  raise  money  on  a  mort- 
gage, and  hy  direction  of  his  employer  ap- 
jiUed  to  several  persona  for  that  purpose, 
and  communicated  from  time  to  time  with 
the  defendant.  In  a  snit  for  services  the 
statute  of  limitations  was  pleaded.  LoiiD 
Denhan,  C.  J.,  said:  "As  to  the  lirat 
point,  it  appeared  by  the  plaintiff's  bill 
that  certain  items  relating  to  n  transfer  at 
a  mortgage  occurred  more  than  six  years 
ago,  and  other  items  relating  to  the  same 


I 
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matter  were  within  sin  years;  and  it  was 
contended  that  the  whole  must  be  taken 
to  be  doDB  under  one  contract,  and  that 
there  was  no  cause  of  action  in  respect  to 
any  until  all  were  complete.  There  was  no 
evidence  except  the  bdl  itself,  and  the  lan- 
guage of  that  leads  to  a  dilferent  con- 
struction ;  thererore  the  items  beyond  the 
six  }'ears  should  be  disallowed."  Phillips 
V.  Dmdiey,  II  Jur.  264. 

1  Foster  V.  Jack,  1  Watts  (Penn.)  33*. 

»  Morgau  v.  Brown,  12  La.  An.  I5fl. 

•  Hale  V.  Ard,  48  Penn.  St.  22;  Lichty 
t.  Hujrus,  55  id.  434. 

"  Hah  V.  Wo»l,  B  Gray  (Mass.).  flO  ; 
Eliot  V.  Uwton,  7  Allen  (Mass.),  274. 

•  Derrickson  v.  Caily,  7  Penn.  St.  27. 
In  Whiten.  Reagan,  32  Ark.  28],  it  is  said 
to  liegin  lo  run  at  once. 

I  Rhines  v.  Eyans,  66  Penn.  St.  192; 
Stephens  v.  Downev,  53  id.  424. 

•  Mardb  c.  Shackleford,  4  Ala.  193. 
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question  as  to  what  is  a  reasonable  time,  in  this  as  well  as  in  all  other 
cases,  is  one  of  fact,  to  be  determined  in  view  of  the  circumstances  of 
each  case.  This  rule  does  not  override  the  rule  that  must  at  all  times 
be  borne  in  mind  in  reference  to  torts,  —  that  time  runs,  and  a  right  of 
action  accrues  from  the  wrong-doing,  and  not  from  the  time  of  damage ;  ^ 
because  the  attorney  is  entitled  to  a  reasonable  time  in  which  to  bring 
action,  and  a  right  of  action  does  not  accrue  against  him,  nor  is  the 
wrong  complete  until  the  lapse  of  such  period.  Then  the  tort  becomes 
complete.  Where  an  attorney  is  sued  for  malpractice,  the  cause  of 
action  arises  from  the  time  when  such  malpractice  occurred,  and  that 
without  any  reference  to  the  circumstance  whether  the  client  then  knew 
the  fact  or  not.*  Thus,  where  an  attorney  retained  by  the  plaintiff  in 
1844  represented  to  him  that  certain  proposed  securities  for  an  ad- 
vance of  £3,000  were  sufficient,  when  in  fact  they  were  worthless,  but 
the  fact  of  their  worthlessness  was  not  discovered  until  some  time  in 
1850,  after  more  than  six  3'ears  had  elapsed  from  the  making  of  the 
securit}^  it  was  held  that  the  statute  of  limitations  barred  the  claim, 
although  interest  upon  the  advance  had  in  the  mean  time  been  duly 
paid.  Batley,  J.,  in  delivering  the  judgment  of  the  court,  said: 
^^  This  is  a  case  of  no  difficulty  whatever.  It  appears  to  me  that  the 
misconduct  of  the  defendant  is  the  gist  of  the  action.  If  the  allegation 
of  special  damage  bad  been  wholly  omitted,  the  plaintiff  would  have 
been  entitied  to  nominal  damages."  The  doctrine  of  this  case  was 
sustained  by  a  later  one  involving  a  similar  question.* 

As  to  the  question  when  a  right  of  action  accrues  against  an  attorney 
for  monej'  collected  by  him  for,  and  not  paid  over  to,  his  client,  some 
difficulty  is  experienced  in  view  of  the  fact  that  an  action  cannot  be 
brought  until  a  demand  is  made  upon  him  for  the  money.  In  Penn- 
sylvania, it  is  held  that,  in  the  absence  of  fraud  on  the  attorney's  part 
in  concealing  the  facts,  the  statute  begins  to  run  from  the  time  of 
the  receipt  of  the  money  without  regard  to  the  question  whether  the 
client  had  notice  of  the  fact  or  not ;  *  and  such  also  appears  to  be  the 
rule  in  New  York,*  Virginia,'  and  South  Carolina;'  and  this  rule  was 
held  in  some  of  the  cases  cited,  although  a  demand  for  the  money 
was  made  within  six  years,  the  court  holding  that  the  rule  as  to  de- 
mand was  for  the  benefit  of  the  attorney,  and  did  not  affect  the  ques- 

1  Batty  V.  Faulkner,  3  B.  &  Aid.  288.  *  Campbell  v,  Boggs,  48  Penn.  St.  624; 

«  Whitehead  v.  Howard,  8  B.  &  Aid.  Glenn  v.  Cuttle,  2  Grant's  Cas.  (Penn.) 

288.   In  Crawford  v.  Goulden,  33  Ga.  173,  273  ;  Krause  v,   Dorrance,  10  Penn.  St. 

the  court  hold  that,  in  an  action  against  462. 

an  agent  for  negligence  or  unskilfulness,  *  Stafford  v.    Richardson,    16  Wend, 

the  statute  begins  to  run  from  the  time  the  (N.  Y. )  302. 

negligent  or  unskilful  act  was  committed,  •  Kinne  v.  McClure,   1   Rand.   (Vt.) 

and  that  the  circumstance  that  the  plain-  284. 

tiff  was  ignorant  of  the  fact  cannot  operate         '  Hounsell  v.  Gibbs,  1  Bailey  (S.  C), 

aa  a  suspension  of  the  statute.  48.  * 

•  Smith  V.  Fox,  6  Hare,  386. 
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tion  as  to  the  actaal  accraai  of  the  action.  But  in  all  these  < 
will  be  observed  that  a  long  period  of  time  had  elapsed  betw< 
receipt  of  the  money  by  the  attorney  and  the  bringing  of  the  ac 
its  recovery,  and  that  the  client  had  been  gailty  of  laches  in  not 
inquiry  as  to  the  state  of  the  claim,  and  the  attorney  had  been 
in  duty  in  not  having  apprised  him  of  the  fact  that  the  money  h 
collected.  Where  the  attorney  notifies  the  client  of  the  coUec 
the  money,  it  has  been  held  that  the  statute  does  not  begin  tc 
his  favor  until  after  the  lapse  of  a  reasonable  time  from  the  re< 
such  notice  by  the  client  in  which  to  make  demand ;  ^  but  there  d 
seem  to  be  any  good  reason  for  this  rule,  and  we  apprehend 
the  rule  first  stated  is  subject  to  any  modification,  it  is  muck 
expressed  in  a  Pennsylvania  case,^  where  it  was  held  that  the 
under  such  circumstances  begins  to  run  from  the  time  when  tb 
has  notice  of  the  fact.*  In  Arkansas,  it  has  been  held  that  the 
begins  to  run,  where  no  notice  is  given  by  the  attorney  of  the  col 
A*om  the  time  when  he  ought  to  have  given  such  notice;^  i 
words,  after  the  lapse  of  a  reasonable  time  after  the  collection  ii 
In  this  case  the  court  say  that  ^^  where  an  attorney  collects  m< 
an  account,  and  notifies  his  client  thereof  within  a  reasonable  t 
will  not  be  liable  to  an  action  for  the  money  without  special  de 
but  that  the  rule  is  otherwise  where  no  notice  is  given.*  If  an  a 
has  fraudulently  concealed  the  fact,  as  if,  upon  being  inquired  o 
client,  he  informs  him  that  the  money  has  not  been  collected,  the 
does  not  begin  to  run  until  the  discovery  of  the  fraud ;  *  but  1 
that  he  neglects  to  notify  the  client  of  the  collection,  or  that  he 
priates  the  money  to  his  own  use,  does  not  of  itself  amount 
fraudulent  concealment.^    Where  an  attorney  collects  a  claim  ii 


1  Lyle  V.  Mumy,  4  Sandf.  (N.  Y.  Su- 
perior Ct. )  590. 

«  McDowell  V,  Potter,  8  Penn.  St  189. 

*  Such,  also,  is  the  rule  stated  in 
McCoon  V.  Galbraith,  29  id.  298,  as  to 
partial  collections  upon  a  claim. 

*  Denten  v.  £mbury,  10  Ark.  228.  In 
a  later  case  in  the  same  Stote  this  doc- 
trine has  been  reiterated  and  reaffirmed. 
In  that  case  the  court  held  that  an  action 
cannot  be  maintained  against  an  attorney 
or  an  agent  for  money  collected  by  him  as 
Bach  until  after  demand  and  refusal  to  pay 
it  over.  "  It  is  the  duty,"  say  the  court, 
''of  an  agent  or  attorney,  who  has  collected 
money  as  such,  to  give  notice  of  the  fact  to 
his  client  or  principal,  within  a  reasonable 
time.  Upon  receiving  such  notice,  the 
client  or  principal  is  bound  to  make  de- 
mand within  a  reasonable  time ;  and  if  he 


omite  to  do  so,  the  statute  of  11 
begins  to  run.  If  the  attorney 
notify  his  client,  the  latter  may 
a  suit  without  previous  demand, 
ute  will  not  commence  to  run 
client  has  notice  by  some  mean 
the  attorney  can  show  that  the  cli< 
by  ordinary  diligence,  have  knoi 
collection."  Jett  v.  Hempstead, 
462. 

*  In  Hickok  v.  Hickok,  18  Bar 
682,  it  was  held  that  the  stetute 
run  in  favor  of  an  attorney  or  ot! 
who  collecte  money  for  another,  an 
to  pay  it  over,  after  the  lapse  of 
able  time  to  do  so,  without  a  pr 
mand. 

*  Glenn  v.  Cuttle,  ante, 

7  Fleming   «.    Culbert,    46 
498. 
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s,  the  statate  does  not  begin  to  ran  antll  the  entire  claim  is  col- 
1,  or  until  the  matter  is  terminated  by  complete  saccess  or  failure, 
s  he  notifies  the  client  of  sach  collections,  in  which  case  the  statute 
s  to  ran  from  the  time  of  notice.^  If  an  attorney  fraudulently 
als  the  fact  that  a  demand  has  been  collected  by  him,  the  statute 
not  b^^  to  ran  against  his  client  until  the  discovery  of  the  fraud 
n ;  *  and  if  he  sends  the  daim  to  another  State  for  collection,  and 
being  inquired  of  by  his  client  informs  him  that  it  is  not  collectible, 
in  Uct  it  has  been  collected,  the  statute  does  not  run  against  his 
onto  the  discoyeiy  of  the  fr«ud,  even  though  the  answer  was 
by  him  in  good  faith.* 

eCoon  V.  Galbnith,  29  Fton.  St         *  Wickenham  v.  Lee,  88Penn.  St  416. 

*  HoiKui  V.  Zener,  88  Penn.  St  806. 
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tion  as  to  the  actaal  accraai  of  the  action.  But  in  aU  these  csms  it 
will  be  observed  that  a  long  period  of  time  had  elapsed  between  the 
receipt  of  the  money  by  the  attorney  and  the  bringing  of  the  action  Ibt 
its  recovery,  and  that  the  client  had  been  gailty  of  laches  in  not  makiBg 
inquiry  as  to  the  state  of  the  claim,  and  the  attorney  had  been  derelict 
in  duty  in  not  having  apprised  him  of  the  fact  that  the  money  had  beei 
collected.  Where  the  attorney  notifies  the  client  of  the  collection  of 
the  money,  it  has  been  held  that  the  statute  does  not  begin  tomnii 
his  favor  until  after  the  lapse  of  a  reasonable  time  from  the  receipt  <if 
such  notice  by  the  client  in  which  to  make  demand ;  ^  but  there  does  not 
seem  to  be  any  good  reason  for  this  rule,  and  we  apprehend  that  if 
the  rule  first  stated  is  subject  to  an}'  modification,  it  is  much  betti( 
expressed  in  a  Pennsylvania  case,^  where  it  was  held  that  the  ststoti 
under  such  circumstances  begins  to  run  from  the  time  when  the  ciieflt 
has  notice  of  the  fact.*  In  Arkansas,  it  has  been  held  that  the  statute 
begins  to  run,  where  no  notice  is  given  b}*  the  attorney  of  the  coUectioai 
A*om  the  time  when  he  ought  to  have  given  such  notice ;  ^  in  othff 
words,  after  the  lapse  of  a  reasonable  time  after  the  collection  is  made. 
In  this  case  the  couit  say  that  ^^  where  an  attorney  collects  monejca 
an  account,  and  notifies  his  client  thereof  within  a  reasonable  time,  be 
will  not  be  liable  to  an  action  for  the  money  without  special  demand," 
but  that  the  rule  is  otherwise  where  no  notice  is  given.*  If  an  attornef 
has  fraudulently  concealed  the  fact,  as  if,  upon  being  inquired  of  by  bis 
client,  he  informs  him  that  the  money  has  not  been  collected,  the  statnte 
does  not  begin  to  run  until  the  discovery  of  the  fraud ; '  but  the  fact 
that  he  neglects  to  notify  the  client  of  the  collection,  or  that  he  appro- 
priates the  money  to  his  own  use,  does  not  of  itself  amount  to  sock 
fraudulent  concealment.^    Where  an  attorney  collects  a  claim  in  instil- 


1  Lyle  V.  Murray,  4  Sandf.  (N.  Y.  Su- 
perior Ct)  590. 

«  McDowell  V,  Potter,  8  Penn.  St  189. 

*  Such,  also,  is  the  rule  stated  in 
McCoon  V.  Galbraith,  29  id.  298,  as  to 
partial  collections  upon  a  claim. 

*  Denton  v,  Embury,  10  Ark.  228.  In 
a  later  case  in  the  same  State  this  doc- 
trine has  been  reiterated  and  reaffirmed. 
In  that  case  the  court  held  that  an  action 
cannot  be  maintained  against  an  attorney 
or  an  agent  for  money  collected  by  him  as 
Bach  until  after  demand  and  refusal  to  pay 
it  over.  "  It  is  the  duty,"  say  the  court, 
''of  an  agent  or  attorney,  who  has  collected 
money  as  such,  to  give  notice  of  the  fact  to 
his  client  or  principal,  within  a  reasonable 
time.  Upon  receiving  such  notice,  the 
client  or  principal  is  bound  to  make  de- 
mand within  a  reasonable  time ;  and  if  he 


omits  to  do  so,  the  statute  of  liraititioM 
begins  to  run.  If  the  attorney  omits  H 
notify  his  client,  the  latter  may  maintaii 
a  suit  without  previous  demand.  The  flti^ 
ute  will  not  commence  to  mn  until  tki 
client  has  notice  by  some  means,  raks 
the  attorney  can  show  that  the  client  ooal^ 
by  ordinary  diligence,  have  known  of  4i 
collection."  Jett  v,  Hempstead,  25  kdu 
4G2. 

•  In  Hickok  v.  Hickok,  13  Barb.(V.T.) 
682,  it  was  held  that  the  stetute  begini  ^ 
run  in  favor  of  an  attorney  or  other  peiMS 
who  coUecte  money  for  another,  andnfli^bBdl , 
to  pay  it  over,  after  the  lapse  of  a  iLam 
able  time  to  do  so,  without  a  pieviooid^ 
mand. 

*  Glenn  v.  Cuttle,  anU, 

7  Fleming   «.    Culbert,    46  Pttu.  SL 
498. 
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MBtB,  the  statute  does  not  begin  to  ran  antil  the  entire  claim  is  col- 
ieeted,  or  nntil  the  matter  is  terminated  by  complete  success  or  failure, 
■leM  he  notifies  the  client  of  such  collections,  in  which  case  the  statute 
begiiis  to  ran  from  the  time  of  notice.^  If  an  attorney  fraudulently 
eoMetb  the  fact  that  a  demand  has  been  collected  by  him,  the  statute 
ktB  not  begin  to  run  against  his  client  antU  the  discovery  of  the  fhiud 
If  him ; '  and  if  he  sends  the  daim  to  another  State  for  collection,  and 
^m  heing  inquired  of  by  his  client  informs  him  that  it  is  not  collectible, 
vken  in  Ikct  it  has  been  collected,  the  statute  does  not  run  against  his 
cfail  until  the  discoyeiy  of  the  fraud,  even  though  the  answer  was 
ghco  hy  him  in  good  frdtii.* 

'  XeOocn  v.  Gbllvaith,  29  Fton.  St         *  Wickenham  v.  Lee,  SSPenn.  St  416. 
SL  s  HoigBn  V,  Zener,  88  Penn.  St  806. 
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tioo  as  to  the  actual  accrual  of  the  action.  But  in  nil  thcne  cases  it 
will  be  observed  that  a  long  period  of  time  bad  elapsed  between  the 
receipt  of  the  money  by  the  attorney  and  the  bringing  of  the  action  foe 
its  recoveri ,  and  that  the  client  had  been  guilty  of  laches  in  not  making 
mqiiiry  as  to  tlie  state  of  the  claim,  and  the  attorney  hail  been  derelict 
in  duty  in  not  having  apprised  bim  of  the  fact  that  the  money  had  lieen 
collected.  Where  the  attorney  notifies  the  client  of  the  collection  of,  i 
the  money,  it  has  been  held  ttiat  the  statute  does  not  begin  to  run  io 
his  favor  until  after  the  lapse  of  a  reasonable  time  from  the  receipt  of  ' 
such  notice  by  the  client  iu  which  to  make  demand  ; '  but  there  does  not. 
seem  to  be  any  good  reason  for  this  rule,  and  we  apprehend  that,  if 
the  rule  first  stated  ia  subject  to  any  modification,  it  is  much  better 
expressed  iu  a  Pennsylvania  case,^  where  it  was  held  that  the  statute 
under  such  circumstances  begins  to  run  from  the  time  when  the  client 
has  notice  of  the  fact.'  In  Arkansas,  it  has  Iwen  held  that  the  statute 
begins  to  run,  where  no  notice  is  given  by  the  attorney  of  the  collection, 
from  tlie  time  when  he  ought  to  have  given  suc-h  notice;*  in  other 
words,  after  the  lapse  of  a  reasonable  time  aller  the  collection  is  made. 
In  this  case  the  court  say  that  '-where  an  attorney  collects  money  on 
an  account,  and  notifies  his  client  thereof  within  a  reasonable  time,  he 
will  not  be  liable  to  an  action  for  the  money  without  special  demand," 
but  that  the  rule  is  otlicrwise  where  no  notice  is  given.'  If  an  attorney 
has  fraudulently  concealed  the  fact,  as  if,  upon  being  inquired  of  by  hia 
ciiont,  he  informs  him  that  the  money  has  not  been  collected,  the  statute 
does  not  begin  to  run  until  the  discovery  of  the  fraud ; '  but  the  fact 
that  lie  neglects  to  notify  the  client  of  the  c<illection,  or  that  he  appro- 
priates the  money  to  his  own  use,  does  not  of  itself  amount  to  such 
fhtudolent  concealment.'    Where  »n  attorney  collects  a  claim  in  instol- 


1  Lfle  V.  Mumy,  t  Saodf.  (S.  Y.  Su- 
perior Ct.)  690. 

(  McDowell  V.  Totter,  8  Penn.  St  189. 

*  Such,  ■Iso,  is  the  rule  stated  in 
HcCoon  V.  Galbraitb,  29  id.  263,  m  to 
partial  coUectiona  upon  a  claim. 

*  DentoD  |r.  Embury,  10  Ark.  228.  In 
a  later  caw  in  tlie  nune  State  this  doc- 
trine haa  been  reiterated  and  reaffirmed. 
In  that  case  the  court  held  that  an  action 
oatmot  be  maintained  agunat  an  attorney 
or  an  agent  for  money  collected  by  htm  ai 
Mich  until  after  demand  and  refusal  to  pay 
it  over.  "  It  ia  the  duty,"  aay  the  court, 
"of  an  igent  or  attorney,  who  haa  collected 
money  aa  auch,  to  give  notice  of  the  fact  to 
hij  client  or  principal,  within  a  reaaonable 
tim*.  Upon  recriving  such  notice,  ths 
client  or  principiU  ia  bound  to  make  de- 
mand within  a  reaaonable  time;  and  if  ha 


omits  to  do  BO,  the  statute  of  limitations 
begins  to  run.  If  the  attorney  omits  to 
notify  his  client,  the  latter  may  maintain 
a  suit  without  previous  demand.  The  stat- 
nte  will  not  commence  to  run  until  the 
client  baa  notice  by  some  means,  unless 
the  attorney  ran  show  that  the  client  could, 
by  ordinary  dilif(ence,  have  known  of  the 
collection."  Jett  v.  Hempstead,  25  Ark, 
4112. 

*  In  Hickok  d.  Hickok,  13  Barb.  (N.  Y.) 
632,  it  was  beld  that  the  statute  begins  to 
run  in  favor  o[  an  attorney  or  other  person 
who  collects  money  for  another,  and  neglects 
to  pay  it  over,  after  the  lapae  of  a  reaaon- 
able time  to  do  so,  nithout  a  previoua  de- 

'  Glenn  v.  Cuttle,  ante. 
1  Fleming   «.    Cutbert,    40  Fenn.  St. 
498. 
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ments,  the  statute  does  not  begin  to  run  until  the  entire  claim  is  col- 
lected, or  until  the  matter  is  terminated  by  complete  success  or  failure, 
unless  he  notifies  the  client  of  such  collections,  in  which  case  the  statute 
begins  to  run  from  the  time  of  notice.^  If  an  attorney  fraudulently 
conceals  the  fact  that  a  demand  has  been  collected  by  him,  the  statute 
does  not  begin  to  run  against  his  client  until  the  discovery  of  the  fraud 
by  him ;  *  and  if  he  sends  the  claim  to  another  State  for  collection,  and 
upon  being  inquired  of  by  his  client  informs  him  that  it  is  not  collectible, 
when  in  fact  it  has  been  collected,  the  statute  does  not  run  against  his 
client  until  the  discovery  of  the  fraud,  even  though  the  answer  was 
{^ven  by  him  in  good  faith.* 

^  McCoon  V.  Galbraith,  29  Penn.  St         *  Wickeraham  v.  Lee,  88Penn.  St  416. 
298.  *  HoiKui  V.  Zener,  88  Penn.  St  806. 


8TATUTBS   OF   UMITATION.  [CHAP.  1 


CHAPTER  XL 

Agekts,  FAtrroRS,  Ac. 

8kc.  133.     Agents,  Factors,  4c. 

Sec.  123.  AgentH,  FBOtoia,  &o.  —  Where  goods  are  consigned  to  ao 
i^nt  for  sale,  on  eommiasion  or  otherwise,  in  the  absence  of  any 
speeial  contract  relative  thereto  tlie  law  implies  a  contract  on  hia  part 
to  account  for  sueh  goods  as  are  sold,  pay  over  the  proceeds  to  his 

i  principal,  and  return  aiieh  as  are  unsold,  on  demand  ;  and  an  action  will 
not  lie  against  him,  as  a  general  rule,  and  the  statute  does  not  conse- 
queutlj-  begin  to  run  against  the  principal,  until  an  account  lias  been 
rendered  or  a  demand  has  been  made-'  In  a  Fennsj'lvania  case,*  the 
plaintiffs  furnished  to  the  defendant,  in  1856,  an  invoice  of  medicines  to 
be  sold  on  commission,  and  accounted  for  at  prices  Used  by  a  schedule. 
The  defendant  never  rendered  any  account  nor  retui-ned  the  goods,  and 
in  1865  the  plaintiff  brought  an  action  therefor,  and  the  defendant  set 
up  the  statute  to  defeat  the  claim.  The  court  held  that  the  statute  did 
not  applj",  as  it  did  not  tiegin  to  run  until  an  account  had  been  ren- 
dcrcil  or  a  dcTii:iriil  [n:ide  Tipoii  tlie  dpfi'uilaiit  by  the  plaititiff.  Tlie  prin- 
ciple upon  which  these  cases  rest  is,  that,  inasmuch  as  no  time  is  agreed 
Dpon  within  which  an  account  is  to  be  rendered,  or  payment  to  be 


'  Clark  V.  Moody,  17  Mass.  H4;  Top- 
ham  V.  Bnddick,  1  Taunt.  572  ;  Colhns 
c.  Benning,  12  Mod.  Hi  ;  Baird  d. 
Walker.  12  Barb.  (N.  Y.)  298;  HoWen 
o.  Crefta,  4  E.  D.  8m.  (N.  Y.  C.  P.)  490; 
Sawyer  v.  Lappan,  14  N.  H.  3G2;  Hiitcli- 
ins  V.  Gilninu,  9  ill.  360;  Taylor  v.  Batea, 
G  Cow.  (N.  Y.)  379;  Pfl8c;hflll  v.  Hnll,  5 
Joiiea  (N.  C),  Eq.  108  ;  Knva  u.  Stone, 
7  Hill  (N.  Y.),  128;  Krause  'v.  nominee, 
10  Penn.  St  462.  Where  money  ia  de- 
posited with  a  person  for  s  apecilic  pur- 
pose HH,  to  be  invested  in  certain  property 
or  loaned  upon  interest,  although  no  time 
i>  apecilied  within  whieh  he  shall  account, 
he  is  only  required  to  aeeount  on  demand, 
and  the  statute  does  not  bej(in  to  nin 
Bgainat  the  princii*!  until  a  demand  has 
been  made.  Joaepb  v.  Baker,  16  Cal.  173. 
A  distinction  of  great  importaoce  eiiats 


between  Buch  an  agent  and  one  who  is 
merely  intrusted  with  (he  collection  of 
money,  which  arises  out  of  the  contract 
necessarily  implied  by  taw.  In  the  former 
case,  the  only  contmcl  which  can  be  im- 
plied ia,  that  he  will  invest  or  loan  the 
moneyjadiciou»1y,  and  Account  Co  theprin- 
cipnl  therefor  on  demand ;  while  in  the 
latter  oaae  the  contrart  implied  is,  that  he 
will  collect  the  money  and  pay  it  over  to 
his  principal  as  collectnl.  Hart's  Appeal, 
32  L'onn.  520.  And  although  in  some  in- 
stances, as  in  the  case  last  cited,  the  rule 
may  operate  harshly,  yet  the  fault  ia  not 
with  the  law,  but  with  the  principal  who 
lesvea  important  interests  to  be  controlled 
by  an  implied,  instead  of  an  express,  con- 

'  Jayne  v.  Mickey,  £&  Puuu.  St.  2ti0. 
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made,  it  will  be  presumed  that  such  account  was  to  be  rendered  and 
payment  made  upon  demand  by  the  principal,  and  that  the  agent 
stands  to  the  principal  in  the  relation  of  a  trustee,  rather  than  in  that  j 
of  a  debtor,  until  by  a  demand  upon  him  the  principal  has  put  an  end 
to  the  trust.  But  this  presumption  does  not  arise  where  a  special 
contract  exists,  providing  the  period  or  periods  within  which  an  account 
shall  be  rendered  or  paj  ments  made  is  fixed  upon,  and  in  that  case  a 
right  of  action,  the  statute  will  begin  to  run  from  such  periods. 

In  the  case  of  an  open  agency,  it  seems  that  a  demand  may  be  pre- 
sumed after  the  lapse  of  a  reasonable  time.  But  in  all  cases  of  an 
open,  continuing  agency,  a  demand  must  either  be  proved  or  presumed.^ 
The  presumption  is  held  in  some  of  the  States  to  arise  so  as  to  dispense 
with  proof  of  a  demand  in  the  case  of  a  collecting  agent  who  fails  to 
notify  his  pnncipal,  after  the  lapse  of  a  reasonable  time  after  the  col- 
lection is  made ;  ^  while  in  others,  and  by  far  the  larger  number,  it  is 
held  that  the  cause  of  action  arises  from  the  time  when  a  demand  is 
made  upon  the  agent,  and  not  from  the  time  when  the  money  is  re- 
ceived by  him.*    In  Connecticut,  it  is  held  that  no  demand  is  necessary 

^  Heath,   J. :   Topham  v,   Braddick,  amounts  to  such  concealment  of  the  state 

1  Taunt.  572  ;  Johnston  v,  Humphrey,  of  the  business,  as  in  contemplation  of 
14  S.  &  R.  (Penn.)  894;  Judah  v,  Dyott,  law  is  such  a  fraud  as  deprives  him  of  the 
3  Blackf.  (Ind.)  324;  Armstrongs.  Smith,  protection  of  the  statute."    This  case  pro- 

2  id.  251 ;  Holden  v.  Crafts,  4  £.  D.  Sm.  ceeds  upon  the  ground  that  the  principal 
(N.  Y.)  496  ;  Ferris  v.  Parris,  10  Johns,  may  lie  by  and  depend  upon  the  integrity 
(N.  Y.)  2S5;  Sawyer  v,  Tappan,  14  X.  H.  of  his  agent,  without  the  exercise  of  any 
352;  Buchanan  v.  Parker,  5  Ired.  (N.  Cj  vigilance  in  that  respect  upon  his  own 

*  L.  597 ;  Staples  v.  Staples,  4  Me.  532 ;  part,  and  that  the  failure  of  the  agent  to 

Buchan  v.  Jamea,   1  Speers  Eq.   (S.  C.)  discharge  his  duty  Is />tfr  ««  a  fraud.      But 

375;  Satterlee  v.  Fraaer,  2  Sandf.  (N.  Y.  this  position  is  hardly  sustainable,  and  to 

Superior  Ct)  142 ;   Walnult  v.  Maynard,  that  extent  the  doctrine  of  the  case  has 

8  Barb.  (N.  Y.)  584;  McNair  v.  Kennon,  been  overruled   by   Rhine   v.    Evans,   66 

3  Murph.  (N.  C.)  144;  Lever  v.  Lever,  1  Penn.  St  192.  See  also  Campbell  v. 
Hill  (S.   C.)  Eq.   47  ;  Taylor  v.  Spears,  Boggs,  48  id.  524. 

8  Ark.  440.  In  Stamford  v,  Tuttle,  4  Vt.  '  Merle  r.  Andrews,  4  Tex.  200;  Oard- 
82,  and  Collard  t?.  Tuttle,  id.  491,  it  was  ner  v.  Peyton,  5  Cranch  (U.  S.  C.  C), 
held  that  when  a  demand  is  necessary  to  560;  Buchanan  v.  Parker,  5  Ired.  (N.  C.) 
perfect  a  right  of  action,  and  put  the  stat-  507;  Judah  v,  Dyott,  3  Blackf.  (Ind.)  824; 
nte  of  limitations  in  motion,  a  demand  Lever  v.  Lever,  1  Hill  (S.  C.)  Eq.  62; 
would  be  presumed  from  the  lapse  of  time,  Taylor  v.  Speara,  8  Ark.  429  ;  Hyman 
and  such  dealings  between  the  parties  as  v.  Gray,  4  Jones  (N.  C.)  L.  155;  Topham 
render  it  improbable  that  it  should  be  v.  Braddick,  1  Taunt.  571 ;  Green  v.  John- 
neglected.  See  also  Raymond  v.  Simon-  son,  2  G.  &  J.  (Md.)  889;  Dodds  v.  Van- 
son,  4  Blackf.  (Ind.)  77.  nay,   61  Ind.  89  ;  Egerton  v.  Logan,  81 

3  Drexel  v,  Raimond,  23  Penn.  St  21.  N.  C.  172.      In  Green  v.  Williams,  21 

See  also  Jett  v.  Hempstead,  25  Ark.  462.  Kan.  64,  it  was  held  that,  in  the  absence 

The  doctrine  of  this  case  is  opposed  to  of  any  contract  between  the  principal  and 

that  of  McDowell  v.  Potter,  8  id.  190,  in  his  agent  as  to  when  or  how  the  money 

which  it  was  held  that,  "before  an  agent  collected  by  him  is  to  be  sent,  tlie  statato 

\  can  be  permitted  to  avail  himself  of  the  does  not  begin  to  run  until  after  demand 

I  statute,  he  must  prove  that  he  has  per-  and  refusaL 

\  formed  his  duty.    His  omission  to  do  so 
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in  the  case  of  an  ordinary  collecting  agent,  and  that  the  statute  begioa 
m  from  the  time  when  the  inonoy  was  received  by  the  agent.'  lo 
this  case  the  court  put  its  decision  upon  the  ground  that  money  col- 
lected by  an  ^ent  is  recoverable  at  law,  and  only  at  law,  by  the  ordi- 
nary legal  remedies.  In  other  words,  that,  in  the  ordinaiy  relation  of 
a  principal  and  a  collecting  ^ant,  the  agent  becomes  a  debtor  for  the 
money  as  soon  as  it  is  received,  and  that  may  properly  be  charged  in 
account  against  him,  and  recovered  by  actiou  of  book  account  where 
that  fonn  of  action  exiats,  or  in  assumpsit  at  the  election  of  the  prin- 
cipal, and  that  the  agent  cannot  properly  be  said  to -take  or  hold 
the  money  as  a  trustee  under  an  express  trust.'      The  difference  of 

»  Hart's  Appeal,  32  Conn.  620  ;  Law-  the  plsinUff  becBiaa  the  ownflr  of  a  largi 

ca  Univemty  v.  Smith,  32  Wis.  B87.  lot  of  otbcr  reel  estate  in  Ohio,  and  ia 

la  Heita  i>.  Reiti,  li  Hun  (N.  Y.),   SSa,  1851  she  eiecnted  anoiber  power  of  uttor- 

'  e  defendant  in  1854  was  intnuU^   by  ney  to  the  deeeased,  authorizing  buu  to 

the  mother  of  the  plaintiff  and  defendant  take  charge  of  tbis  property  lo  the  bbum 

with  certain  money,  and  (tnt  with  thid  he  extant  that  she   could  do   henelf.     Tb« 

puTDbaaed  certain  real  ealatK  and  took  the  properly  had  for  a  long  time  prior  to  tli« 

title  in   bia   awn   name,  and  afterwards,  appointment  of  the  deceased  as  agent  in 

with  tUo  consent  of  his  motbor,  he  erected  1839  been  in  tbe  charge  of  agents  iu  Ohio, 

buildings  thereon  and  collected  the  rents,  and  their  agency  was  eontiDUed  during  tb> 

The  uotbel  died   in   1806,   leaving    the  lifctinie  of  Mr.  Bnll,  so  that  all  he  had  to 

plaintiff  and  defendant  aa  her  only  chil-  ilo  in  the  matter  was  b)  take  geneml  oon- 

drcQ.    The  court  held  that  the  Btatate  bad  trol  of  the   matters,  exeuuls  tbe  conray- 

n  if^ainst  all  claim  for  the  money  iu  tlie  ances,  and  receive  tbe  money  forwarded  by 

ifendant's  hands  before  hvi  mother  died,  them  to  him.     In   18-11  he  rendered  an 

"An  agency,"  said  Barnard,  I'.  J.,  "is  account  to  the  plaintiff,  and  paid  over  ht 

Dotanob  a  technical  tmst  as  to  prevent  her  all  the  money  m-rived  bv  him  np  to 

the  spplieHtion  of  tbe   stfllute  of  limita-  that  tin.e.      From  the  linii^  of  tij.'   scttle- 

tbns."      Benwick  v.   Benwick,   1  Bradf.  ment  in  1B41  down  to  the  day  of  Mr. 

(If.  Y.  Surr.)  23t ;   Hurray  n.  CosUr,  20  Bull's  death  in  1861,  he  received  of  the 

johna.   (N.   Y.)   G76 1  Lillie  v.   Hoyt,   S  plaintiBTs  money  S137,32S.79,   and   paid 

HUl  (N.  v.),  SM.  out  for  her  during  that  period  |es,784.l6, 

'  In  this  case  the  drcumstancsi  were  leaving  a  balance  due  her  of  $37,SSS.1S. 

mch  aa  to  induce  the  court  to  bend  tbe  The   statute  of   limitations  was   set    up 

rales  as  far  as  poasible  iu   favor  of  the  against  all  of  this  claim  except  that  which 

plaintiff.     Tbe  amount  involved  was  over  had  accrued  in  tbe  last  sii  yeara  preeediog 

$47,000,  and  the  amount  which  was  lost  Mr.  Boll's  death,  and  tbe  plea  was  sua> 

in  consequence   of   the  statute   bar  was  tained,  and  the  plaintilTs  recovery  limited 

■uarly  137,000,  all  of  which  was  admitted  to  111,976.47.      "The   question   in   this 

to  have  been  received  by  Mr.   Bull,  tbe  case,"  said  Hosmrr,  J.,  "is,  whether  tha 

agent,  in  his  hfetime,  in  money,  as  the  statute  of  limitations  applies  to  so  mncfa 

proceeds  of  the  renting  and  sale  of  the  of  the  appellant's  claim  against  tbe  estate 

pbiotlff's  real  estate  in  Ohio,  and  there  of  Mr.  Bull  as  was  of  more  than  six  years* 

was  no  pretence  or  claim  that  it  had  ever  standing  at  the  time  of  his  death.     Coud- 

bean  paid  over  to  her.     He  was  appointed  sel  fur  the  appellant  insist  tliat  it  doea  not 

her  agent  on  the  SOth  of  May,  1839,  with  apply,  and  tiiey  cite  in  support  of  their 

•  power  of  attorney  authorizing  him  to  claim  that  class  of  English  and  American 

take  charge  of  all  tbe  property,  sell  or  nut  cases  in  which  it  is  held  that  tlie  statata 

the   same,   renew   contracts,    receive   the  does  not  mn  in  fnvor  of  trustees,  steward!) 

money  for  tbe  rent  or  sales  of  the  lama,  and  certain  cootidentiut  agents,  so  long  M 

Jtc     In  1843,  by  the  death  of  her  mother,  tbe  confidential  relation  exists.    Tiiey  alao 
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opinion,  whether  a  right  of  action  exists  against  an  agent  until  a 
demand  has  been  made  upon  him,  has  arisen  upon  the  question  aa 

cite  cases  against  persons  having  money  in  the  law  in  respect  to  matters  remediable 
their  hands  under  such  circumstances  that  by  the  action  of  account,  where  there  is 
they  are  not  bound  to  pay  it  over  to  the  adequate  remedy  at  law  courts  of  equity 
owners  of  it  until  after  it  has  been  de-  have  no  jurisdiction.  We  have  the  case, 
manded,  in  which  case,  as  the  money  can-  then,  in  which  previous  to  1855  an  action 
not  be  said  to  be  legally  due  until  after  at  law  was  the  only  remedy  for  the  en- 
such  demand,  the  statute,  of  course,  does  forcement  of  the  claim,  and  in  which  such 
not  begin  to  run  until  that  time.  We  an  action  may  still  be  maintained,  since 
have  not  deemed  it  necessary  to  examine  by  that  act  a  bill  in  equity  is  only  made  • 
these  cases  particularly,  as  we  are  of  opin-  concurrent  remedy  with  an  action  of  ao« 
ion  that  they  do  not  apply  to  the  facts  of  count  Now,  as  we  have  seen,  if  an  action 
this  case.  We  prefer  this  course,  because  at  law  had  been  brought,  or  the  demand 
we  are  not  at  this  time  prepared  to  say  had  rested  as  a  mere  demand  at  law  to  be 
that  the  rule  against  stewards  and  certain  prosecuted  before  cammissioners  on  an  in- 
confidential  agents  as  administered  in  £ng-  solvent  estate,  it  ia  not  and  cannot  be 
land  applies  here  to  the  full  extent  claimed  denied  that  the  statute  of  limitationa 
by  the  appellant ;  and  as  we  think  none  of  would  apply  to  the  claim,  since  the  stat- 
the  cases  go  so  far  as  counsel  ask  us  to  ute  is  made  directly  applicable  to  the  ac* 
go  in  this  case,  it  appears  to  us  the  most  tions  of  account,  book  debt,  and  aitsumpait 
proper  course  to  leave  the  law  upon  this  founded  on  such  a  claim  as  this,  which  are 
subject  to  be  considered  when  the  question  the  only  actions  that  could  have  been 
arises  under  such  circumstauces  as  render  brought  for  it  Rev.  Stat  tit.  31,  §  8. 
it  necessary  to  determine  it.  But  if  such  a  claim  was  absolutely  haired 
"  If  the  question  in  this  case  had  arisen  by  the  statute  of  limitations  as  it  existed 
previous  to  the  statute  of  1855  (p.  69  of  previous  to  1855,  and  is  still  barred  by  the 
the  acts  of  that  year),  giving  to  courts  express  language  of  the  statute  if  an  at* 
of  equity  *  concurrent  jurisdiction  with  tempt  should  be  made  to  enforce  it  by  an 
courts  of  law  of  all  matters  remediable  by  action  at  law,  can  it  be  regarded  as  the 
action  of  account,  to  be  proceeded  with  in  intention  of  the  act  of  1855  to  repeal  the 
such  courts  of  equity  to  final  decree,  ac-  limitation  in  case  a  party  under  the  author- 
cording  to  the  common  course  of  proceed-  ity  of  that  act  chose  to  prosecute  his  claim 
ings  in  courts  of  equity,'  it  is  very  clear  on  the  equity  side  of  the  court,  while  it 
that  the  statute  of  limitations  would  have  confessedly  would  be  barred  if  prosecuted 
been  a  direct  and  positive  bar  to  the  prose-  at  law  ?  In  Robbins  v.  Harvey,  5  Conn, 
cution  of  the  claim.  It  is  only  by  virtue  835,  it  was  held  that  where  assumpsit  was 
of  that  statute  that  the  appellant  claims  brought  for  a  claim  which  was  the  ordi- 
that  a  bill  in  equity  is  a  concurrent  rem-  nary  subject  of  book  debt,  the  statute  of 
edy  with  an  action  of  account,  and  might  limitations  in  regard  to  book  debts  applied 
now  be  brought  for  her  demand  ;  and  al-  to  the  case,  on  the  ground  that  the  statute 
though  an  action  of  account  as  well  as  was  intended  to  apply  not  merely  to  the 
book  debt  and  assumpsit  ia  barred  by  the  form  of  the  action,  but  to  the  nature  of  the 
statute,  yet  the  appellant  insists  that  a  indebtedness;  and  it  would  seem  but  a 
bill  in  equity  is  not,  and  as  she  is  now  at  fair  application  of  that  principle  to  hold 
liberty  to  prosecute  her  demand  on  the  that  the  statute  creating  a  bar  to  an  action 
equity  side  of  the  court,  she  has  a  right  to  of  account  is  equally  applicable  to  the 
the  decree  of  the  court  in  her  favor,  al-  account  which  is  attempted  to  be  enforced 
though  the  claim  is  barred  at  law.  The  by  a  biU  in  equity,  which  is  now  made  by 
action  of  account,  book  debt,  or  assumpsit,  statute  a  concurrent  remedy  with  an  ac- 
or  whichever  of  them  would  have  lain  for  tion  of  account  Especially  would  thia 
this  demand,  were  and  now  are  perfectly  seem  to  be  so  in  Connecticut,  where  we 
adequate  remedies  for  the  claim,  and,  ex-  have  been  in  the  habit  of  treating  the  stat- 
-eept  80  far  as  the  act  of  1855  has  altered  utea  of  limitatioii  with  rather  more  favor 
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to  what  contract  is  to  be  implied  ou  the  agent's  port,  when  he  as- 
sumes  the  relation  to  hb  principal.     Formerly,  it  was  thought  that 

than  liiui  been  the  cue  elsevhere.     Our  the  proper  subject*  of  ch&i^  on  book,  and 

statute  in  terms  merely  appliiu  to  an  sc-  might  be  recovertil  in  all  actioa  of  book 

tioD  brought  for  the  recovery  of  ■  claim  or  ilabt.     Indved,  ve  do  not  see  how,  ooDUit- 

debt  of  mure  than  six  years'  Btanding,  but  putly  with  their  o»u  cluini  upon  the  rec- 

thii  wonl  'aclian'  hu  never  bwu  can'  ord,  this  could  be  denied.     But  it  is  said 

■trned  in  any  Darrow  and  technical  sense  that  Che  claim  ia  punned  only  as  an  equi- 

■I  applying  only  to  s  demnnd  made  by  a  table  one,  iu  the  nsture  of  a  bill  in  equity 

plainttlT,  but  has  been  ut«nded  to  a  plea  for  an  account  against  a  confidential  agent; 

of  aet-otr,  an  the  ground  tbat  the  spirit  of  and  that  to  aucb  a  claim  the  statute  does 

the  act  embraces  an  outlawed  claim  whicb  not  apply.     The  deceased  is  Haid  to  bare 

a  party  attempts  to  afail  bimeelf  of  by  a  been  a  trustee  for  the  appellant,  and  his 

Bet-olT,  as  much  aa  the  same  claim  when  case  is  likened  to  that  of  the  atevrard  of  an 

the  party  attempts  to  enForco  it  by  a  direct  estate.     But,  in  regard  to  tbi^  money  na- 

Buiti  and  it  is  only  on  the  ground  o{  its  accounted  for,  wliemin  was  he  a  trustee 

being  within  tlie  object  and  spirit  rather  or  stoward  any  more  than  any  collecting 

than  within  the  letter  of  the  statute  that  agent  who  haa  the  money  oC  his  principal 

oloinis  presented  to  commissioners  on  in-  in  his  bauds  may  be  said  to  be  audi  T   And 

•olvent  estates  are  hold  to  be  subject  to  it  snrely  would  not  be  claimed  that  th« 

the  statute  of  limitntious.     1  Swift's  Dig.  statute  of  limitations  does  not  apply  in 

S07.  favor  of  an  ordinary  agent  who  has  his 

"  We  have  never  adopted  the  expedient  principal's  money,  and  whose  only  duty  in 
which  has  prevailed  to  some  extent  in  regard  to  it  is  to  pa;  it  over.  The  audit- 
other  States,  of  taking  esses  out  of  the  or'a  report  shows  that  all  the  money  re- 
statute  upon  some  ilanbtfnl  or  equivocal  oeived  by  Mr.  Bull,  which  he  lias  not 
Boknowlodgment,  but  have  always  held  aocountsd  for  and  paid  over  to  the  appnl- 
that  the  |iarty  must  have  intended  to  ro-  lanC,  consists  of  Muma  that  were  remitteil 
limiuisb  ila  protection,  or  that  ila  pro-  to  him  by  Miss  Hart's  afputs  in  Ohio. 
vLfiom  iiiUF.t  be  ujijili^d  ;  and  our  courts  And  tlii>  only  duly  llinl  lUvolvM  on  him 
have  called  it  a  beneficial  statute,  and  in  regard  to  this  money  was  to  got  the 
have  looked  upon  the  lapse  of  time  pre-  drafts  cashed  and  pay  over  the  avails  to 
scribed  aa  a  bar  to  the  bringing  of  an  his  principal.  Can  there  be  any  doubt, 
action  as  furnishing  a  presumption  of  psy-  supposing  this  to  he  all  there  is  in  the 
ment  rather  than  as  an  arbitrary  statu-  case,  that  on  the  receipt  of  sny  sum  from 
tory  bar  to  a  valid  claim.  Judoe  Husmeh  one  of  the  appellant's  Ohio  agents  by  the 
quotes  with  approbation  the  langunge  of  agent  here,  that  sum  immedintrly  became 
Chief  JusTiCB  Pausohs,  in  which  he  lays  a  debt  against  the  agent  here,  for  which 
down  the  principle  that  Che  presum]ition  book  debt  or  assumpsit  might  have  been 
from  the  lapse  of  time  ia  that  the  defend-  brought!  Is  not  the  duty  of  a  collecting 
ant  has  lost  the  evidence  which  would  agent  to  seek  his  principal  and  pay  over 
have  availed  him  in  his  defence  if  season-  the  money  collected  aa  obvious  and  clear 
^Ij  called  on  for  payment  ;  and  JunoB  aa  any  duty  he  has  to  iwrform  I  An  ac- 
DaooetT  expresses  his  satUraction  in  re-  tion  will  lie  against  a  sheritf  who  collects 
jecting  the  grounds  on  which  an  attempt  money  on  eiccution  without  any  previous 
was  mnde  to  evade  it.  Lord  n.  3haler,  3  demand.  And  in  respect  to  the  moneys 
Conn.  131 ;  Marshall  ir.  Dolliber,  G  id.  480;  collected  of  Che  Ohio  agents,  it  would  seem 
Weed  V.  Bishop,  7  id.  128;  Peck  o.  Bots-  that  Mr.  Bull  could  stand  upon  no  higher 
ford,  id.  172.  ground.     Dale  tp.   Hirch.   3  Camp.   347; 

"  But  coming  to  the  appelUnt's  claim  in  Jefferies  v.  She]ipard,  3   11.  tc  Aid.   096. 

this  cose,  is  it  one  to  which  the  statute  But  if  an  action  could  have  been  brought 

properly  applies!    Now,  we  do  not  under-  for  this  money  without  a  previous  demand, 

■tand  that  the  counsel  for  Che  appellant  Chen,  as  the  rule  must  be  reci|>rocal,  the 

deny  that  the  items  of  the  account  are  all  atatute  commenced  tunning  at  the  time 
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account  waa  the  only  remedy  against  an  agent,  and  later,  that  assampsit 
could  not  be  maintained  unless  there  had  been  an  express  promise  to 
account.  ^^  But,"  says  Parker,  C.  J.,  in  a  well-considered  Massa- 
chusetts case,^  ^^  the  doctrine  now  settled  is,  that  the  undertaking  to 
act  as  bailiff  is  an  undertaking  to  account;  and  Lord  Holt  sa^s,^ 
whenever  one  acts  as  bailiff,  he  promises  to  render  an  account ;  ^  al- 
though,' he  adds,  '  in  Comyn  on  Contracts  the  inference  fh>m  this 

the  money  was  received.  Lillie  v,  Hoyt,  obviouBly  shoald  be  confined  in  her  proof 
5  Hill  (N.  Y.),  895.  It  was  suggested  to  the  reasons  she  chose  to  give,  since 
that  there  were  taxes  and  other  expenses  otherwise  the  rule  requiring  her  to  give 
to  be  paid  out  of  these  funds.  This,  how-  reasons,  instead  of  being  of  any  benefit 
ever,  does  not  appear,  and  the  fact  that  the  whatever  to  the  appellees,  would  operate 
money  was  remitted  to  Mr.  Bull  by  other  as  a  snare  to  mislead  and  entrap  them, 
agents  of  Miss  Hart  residing  in  Ohio,  But  the  reasons  in  this  case  expressly  state 
where  the  lands  were  situated,  raises  a  that  the  account  presented  to  the  conimis- 
strong  presumption  that  only  the  net  sioners,  the  disallowance  of  which  is  com- 
avails,  after  all  chaiges  of  this  sort  had  plained  of,  was  due  to  the  appellant  by 
been  deducted,  were  sent  to  him,  so  that  book;  and  she  makes  profert  of  her  book  in 
his  only  duty  must  have  been  to  pay  over  the  precise  form  that  has,  time  out  of 
the  sums  as  they  were  received.  We  do  mind,  been  used  in  ordinary  declarations 
not  see,  therefore,  how  Mr.  Bull's  condition  in  an  action  of  book  debt,  and  does  not 
was  anything  other  than  that  of  an  ordi-  state  her  claim  in  any  other  form  or  as 
nary  collecting  agent;  and  if  we  are  correct  arising  in  any  other  way.  How,  then, 
in  this,  there  can  be  no  doubt  that  the  could  the  auditor  treat  the  claim  in  any 
statute  of  limitations  applies  to  the  case.  other  way  than  as  a  claim  at  law  like  any 
"  But  we  do  not  see  how  it  was  possible  other  book  debt  ?  And  as  the  statute  of 
for  the  appellant  to  recover  in  this  case  limitations  is  made  directly  applicable  to 
before  the  auditor  that  portion  of  her  the  action  of  book  debt,  and  is  held  to 
claim  which  is  of  more  than  six  years'  apply  to  a  debt  by  book  in  whatever  form 
standing,  on  another  ground,  whatever  presented,  it  appears  to  us  that  there  is  no 
might  have  been  the  case  before  the  com-  way  of  avoiding  the  application  of  the 
missioners.  No  doubt,  on  a  trial  before  statute  without  wholly  departing  from  the 
commissioners  on  an  insolvent  estate,  it  is  claim  which  the  appellant  has  made  upon 
open  to  a  party  to  make  out  either  an  the  record.  There  was  an  attempt  to  avoid 
equitable  or  legal  claim,  and  on  his  doing  this  result  by  claiming  that  the  language 
either  he  is  entitled  to  an  allowance  of  it,  of  the  second  reason  for  the  appeal  was 
since  in  that  tribunal  there  are  no  plead-  general  enough  to  justify  proof  of  any  just 
ings  to  embarrass  a  claimant,  and  the  com-  claim,  whether  legal  or  equitable;  but  this, 
missioners  must  have  equitable  as  well  as  we  think,  is  not  so.  Indeed,  there  is  really 
legal  powers,  or  they  could  not  do  justice  but  one  reason  given  for  the  appeal.  What 
in  all  cases.  But  when  a  case  comes  by  is  called  the  second  reason  sets  up  no  new 
appeal  from  the  commissioners  to  the  su-  or  different  claim  from  the  first  It  ex- 
perior  court,  although  there  are  of  course  pressly  refers  to  the  claim  made  in  the 
the  same  equitable  and  legal  powers  in  the  fii-st  reason,  and  is  a  mere  allegation  that 
court,  yet  by  the  rules  of  practice  which  the  commissioners  rejected  it  when  they 
prevail  in  that  court  the  claimant,  where  should  have  allowed  it 
he  is  the  appellant,  must  give  the  opposite  **  We  are  of  opinion,  therefore,  that  so 
party  specific  notice  of  his  claim  by  filing  much  of  the  appellant's  claim  as  was  of 
what  are  called  the  reasons  for  his  appeaL  more  than  six  years'  standing  at  the  time 
In  this  case  the  appellant  might  have  of  the  death  of  Mr.  Bull  cannot  be  re- 
stated her  claim  in  such  a  manner  as  to  covered  against  his  estate." 
entitle  her  to  a  recovery  whether  it  was  an  ^  Clark  v.  Moody,  17  Mass.  145. 
equitable  or  strictly  legal  one.     But  she  *  In  Wilkin  v.  Wilkin,  1  Salk.  9. 
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case  ia  made  to  be,  that  the  factor  is  liable  onlj  on  demand,  or  on 
rcfli&al  to  pay  money,'  yet,  if  the  general  principle  adopted  by  Holt  ia 
right,  tliat  the  mere  acting  a3  hailiff  ia  promising  to  account,  it  would 
not  seem  that  a  demand  ie  in  all  cases  necessary  to  enable  the  priuci)}al 
to  maintain  his  action.  Indeed,"  he  says,  "  such  a  limitation  of  the 
Uability  of  a  factor  would  be  exceedingly  inconvenient,  and  tend  to  the 
embarrassment  of  trade ;  for  if  a  merdiant  who  sends  his  goods  to  a 
foreign  country  to  he  sold  can  have  no  right  to  call  fur  his  money,  the 
proceeds  of  his  goods,  until  he  has  sent  abroad  to  make  a  demand,  the 
risk  of  loss  from  the  failure  of  factors  would  be  conaiderablj'  increased, 
and  the  disposition  to  trust  them  proportionably  impaired.  Generally 
the  consignor  of  goods  accompanies  his  consignment  with  directions 
how  to  apply  the  proceeds  :  either  to  pay  them  over  to  a  third  [jcrson  ; 
or  to  remit  in  bills,  or  in  merchandise,  or  in  specie  ;  or  to  hold  them  Uf 
answer  his  future  orders  :  and  in  these  cases  there  can  be  no  dlfUcuIty. 
For  the  factor  cannot  be  liable  until  he  has  actually  or  implietlly  broken 
his  orders.  I  say  impliedly,  for  if  the  banker  should  become  bankrupt 
r  insolvent,  with  the  goods  of  the  principal  or  their  proceeds  in  his 
hands,  so  that  be  is  disabled  from  remitting  them,  or  otherwise  appro- 
priating them  according  to  the  instructions  of  the  piincipal,  there  seems 
to  be  no  reason  why  an  action  would  not  immediately  lie  against  bim ; 
by  analogy  to  the  common-law  principle,  that  when  a  duty  is  to  arise 
upon  a  demand,  and  the  party  liable  has  disabled  himself  ft-om  per- 
forming, the  necessity  of  a  demand  ceases.  And  if  this  were  not  so, 
creditors  here,  who  could  not  for  a  long  time  cause  a  demand  to  be 
de,  would  have  no  opportunity  of  securing:  themselves  out  of  the 
effects  of  the  factor  in  this  coiintr)' ;  while  creditors  of  a  different  de- 
scription, but  not  more  meritorious,  would  meet  with  no  impediment  jq 
securing  their  debts. 

"The  practice  here  has  conformed  to  this  principle;  for  many  instances 
are  known  to  have  occurred,  of  actions  brought  and  sustained  against 
factors  in  foreign  counUies,  although  no  demand  had  been  pi'eviously 
made  upon  them  to  render  an  account.  And  it  is  probably  upon  this 
ground,  if  at  all,  that  a  principal  may  prove  his  claim  against  his  factor, 
under  a  commission  of  bankruptcy  in  England,  although  no  demand 
bad  been  made  upon  him  ;  so  that  the  debt  was  contingent  according 
to  the  general  liability  of  factors.'  It  is  also  the  duty  of  factors  to 
account  to  their  principals  in  a  reasonable  time,  without  any  demand, 
in  cases  where  a  demand  would  be  impracticable  or  highly  inconvenient, 
so  that  a  factor  abroad,  who  should  receive  goods  to  sell,  without 

I  In  Oreen  r.  Wittiuna,  21  Eui.  6i,  it  to  run  in  fsTor  of  the  agent  until  s  de- 
was  held  that  in  the  absence  of  any  agree-  nuutd  hu  been  mode  upon  htm  for  the 
jaent  between  a  principid  and  hia  aji^nt  monejr,  or  at  all  events  nntil  directioiia 
residing  ID  another  State,  as  to  whan  or  have  been  given  Hm  as  to  how  it  shall  be 
ban  money  collected  by  him  shall  be  aent  sent. 
to  the  principal,  the  statute  does  not  bsgin 
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Bpecial  diiectionB  as  to  the  mode  of  remittance,  would  be  held,  according 
to  the  course  of  business,  to  give  his  principal  information  of  his  prog- 
ress in  the  transaction ;  and  if  he  should  neglect  unreasonably  to  for- 
ward his  account  to  his  employer,  this  negligence  would  be  a  breach  of 
his  contract,  and  subject  him  to  an  action.  So,  if  he  should  render  an 
untrue  account,  even  without  any  intention  of  fhuid,  claiming  greater 
credit  than  he  was  entitled  to,  so  that  the  balance  shown  was  not  true, 
we  conceive  the  principal  would  have  a  right  of  action,  without  a  de- 
mand. For  he  would  not  be  obliged  to  submit  to  such  charges  as  the 
factor  should  choose  to  make,  or  to  wait,  perhaps  at  the  risk  of  his 
debt,  until  his  agent  should  voluntarily  correct  his  account,  and  ac- 
knowledge a  just  balance.  But  if  the  factor  should  receive  and  sell 
the  goods,  without  any  special  orders  as  to  remittance,  upon  an  under- 
standing, express  or  implied,  that  he  is  to  hold  the  proceeds  to  the 
order  of  his  principal ;  and  he  does  nothing  in  violation  of  those  orders, 
or  to  disable  himself  fVom  complying  with  them  when  they  shall  be 
received ;  and  transmits  a  true  account  of  sales,  in  a  reasonable  time, 
according  to  the  course  of  business,  and  is  ready  to  remit  or  answer 
drafts  upon  him,  —  we  think  that  no  action  will  lie  against  him  for  the 
balance  in  his  hands,  for  his  contract  is  to  sell  and  render  an  account, 
and  he  ought  not  to  bo  held  to  remit  at  his  own  risk ;  and  he  cannot 
remit  at  the  risk  of  his  principal,  unless  in  compliance  with  instructions. 
It  was  urged  in  argument,  that,  as  the  defendants  had  stated  an  account 
and  acknowledged  a  balance,  they  were  indebted  for  that  balance,  and 
that  a  right  of  action  immediately  accrued  without  demand,  as  in  other 
oases  of  admitted  debt.  It  may  be  so,  where  there*  is  nothing  in  the 
case  to  control  the  legal  presumption.  But  if  the  course  of  business 
between  the  parties,  or  any  evidence  accompanying  the  account,  shows 
a  contrary  implication,  the  presimiption  would  fail. 

*^  In  the  case  before  us,  the  referees  state  that,  when  the  account  was 
sent  on,  which  acknowledges  the  balance,  it  was  accompanied  by  a  letter 
fW>m  the  defendants,  in  which  they  state  that  they  hold  the  balance  for 
the  order  of  the  plaintiff.  This  declaration  is  re|>eated  in  the  following 
month ;  and  it  appears  by  the  account  stated  by  the  referees  that  all 
the  proceeds,  except  the  balance  acknowledged,  had  been  paid  b}'  drafts 
from  the  plaintiff.  These  facts,  with  nothing  of  a  contrarj'  complexion, 
go  far  to  show  that  the  consignments  were  accepted  with  an  under- 
standing that  the  proceeds  were  not  to  be  remitted  without  orders  from 
the  consignor. 

^^The  case  in  this  view  seems  to  be  at  least  as  strong  as  that  cited 
from  10  Johns., ^  in  which  it  was  decided  that  the  consignee  was  not 
liable  in  the  action,  because  he  had  committed  no  breach  of  trust  or 
duty.  It  appeared  in  that  case  to  be  the  usage  for  the  consignor  to 
direct  the  mode  of  remittance ;  and  it  probably  is  the  general  practice 

1  FerriB  «.  Parris,  10  Johns.  (N.  Y.)  2B5. 
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everjwherc.  Such  practice,  h^etber  with  the  conduct  of  the  defend-  I 
ants  in  the  cose  before  us,  may  juetif)'  the  coDolusiou  that  tbiit  con- 
signment was  made  and  acwpted  conformablj-  to  this  practice.  B«t 
this  is  a  fact  to  l>e  stated  by  the  referees,  and  not  by  the  court.  If 
they  determine,  from  the  evidence  iu  the  case,  that  the  understanding 
of  the  parties  was,  that  the  consignor  was  to  direct  the  remittance,  to 
draw  for  the  proceeds,  or  otherwise  appropriate  them,  tlien  the  defend- 
ants were  not  liable  to  the  suit ;  and  of  course  not  to  tbe  costs,  unless 
they  were  negligent  in  transmitting  their  account,  or  upon  another 
ground  they  rendered  themselves  liable.' 

"It  has  been  stated,  as  one  of  the  grounds  of  the  liability  of  a 
factor,  that  he  should  have  ti-ansmitted  a  false  account,  or  one  misrep- 
resenting the  balance  in  bis  banda.  In  the  account  transmitted  by  the 
defendants,  tbe  balance  stated  is  little  more  than  half  the  amount  found 
by  the  referees  to  be  due.  Prima  faeie,  this  shows  a  wrang  statement 
of  account,  by  which  the  plaintiff  was  not  bound  to  abide.  If  he  had 
drawn  for  a  larger  sum,  his  bill  might  have  been  protested  ;  if  he  had 
drawn  for  the  balance  as  stated,  it  might  have  been  an  admissiou  thai 
tbe  balance  was  true.  He  had,  therefore,  a  right  to  sue,  if  it  sbould 
turn  out  that  there  was  a  misstatement  of  the  account.  On  the  other 
hand,  if  it  shall  appear  that  the  account  was  correct,  and  that  the 
referees  have  increased  the  balance  agaiust  the  defendants  improperly, 
or  from  considerations  of  supposed  equity,  contrarj-  to  their  legal  rights, 
the  eventual  balance  found  would  not  atfeet  their  liability  when  the  suit 
was  brought." 

From  the  cusea  cited  in  this  nnd  the  previous  section  it  may  Ije  said 
that  tbe  tendency  of  the  courts  is,  to  hold  that,  in  the  case  of  an  ordi- 
\  nary  collecting  agent,  whose  only  duty  is  to  receive  and  pay  over  the 
'  monej'  to  his  principal,  the  statute  begins  to  run  immediately  upon  the 
receipt  of  the  money,  regardless  of  the  question  whether  a  demand  has 
been  made  or  not,  unless  be  has  fVaudnlently  concealed  the  fact  of  its 
receipt  by  him,'  or  in  any  event  after  the  lapse  of  a  reasonable  time 

•  When  there  is  nn  understanding  be-  *  Cumpbell  v.  BoRgs,  18  Penn.  St.  624; 

twesD   the  parties  that  the   agent  is  t«  Emmonsv.  Hsjward.  6  Ciish.  (Moss.)  C03 ; 

account  or  pay  on  demand,  tbe  agreemeat  Ka.'it  India  Co.  v.  Paul.  1  Eng.  L,  k  Eq.  4t; 

Ukea  the  place  of  any  implied  contract,  Eates  v.  Stokeii.  2  Hicli.  (S.  C.)  320;  Hop- 

and  controta.    Thus,  where  money  is  de-  kinao.  Hnpkina,  IStrobb.  (S.  C.)  Eq.  207; 

posited  with  an  agent  to  be  loaned  or  in-  Coftwin  v.  Ball.  2  Til.  App.  70.     In  Dodd 

vested  Kith  interest  and  be  accounted  for  v.  Vtuinay,  61  Ind.  S6,  it  was  held  that  a 

on  demanj  ;   whether  the  loans  be  made  creditor  who  takes  a  note  from  his  debtor 

or  not,  or  whether  the  money  is  used  by  to  be  collected  and  applied  to  the  psyment 

the  agent  or  not,  or  although  the  money  of  bis  debt,  and  the  balance  to  be  paid  Ifl 

is  used  by  him  which  would'amonnt  to  the  debtor,  is  the  debtor's  agent,  and  not 

a  loan  to  him,  the  statute  does  not  be-  liable  for  the  balance  until  demand  has 

gin  to  run  in   his  fsTor  until  after  a  de-  been  made  therefor.    The  itatute  begins  to 

maud  foran  accoanting  is  madeupon  him.  run   against  the   claim  of  a  principal  to 

Baker  D.  Jo«epb,  19  Cal.  173.  recover  [rem  an  agent  who  has  collected  a 
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after  he  has  received  it,  in  which  to  notify  his  principal.*  Where  the  1 
agent  has  properly-  notified  his  principal  of  the  collection,*  or  where  he 
has  rendered  him  an  account  of  his  transactions,  the  statute  runs  from 
the  receipt  of  such  notice  or  account  b}'  the  principal.*  And  in  the 
case  of  factor's  other  agencies,  involving  a  more  complicated  condition, 
the  question  as  to  whether  a  demand  is  essential  to  complete  the  liabilit}* 
of  the  agent  will  depend  upon  the  nature  and  character  of  the  business, 
and  the  contract  that  is  fairlj'  implied  thei*efrom,  in  view  of  all  the  cir- 
cumstances.* There  is  apparently  no  good  reason  why  a  principal,  in 
the  case  of  ordinary  agencies,  should  be  protected  against  his  own  laches 
any  more  than  an}'  other  creditor ;  and  such  cases  seem  clearh'  to  be 
within  the  very  mischiefs  that  the  statute  designed  to  correct,  and,  ex- 
cept in  those  cases  where  the  agent  stands  in  the  position  of  a  trustee 


note  for  him,  from  the  time  when  the  note 
was  collected.  Lawrence  University  v. 
Smith,  32  Wis.  587. 

^  in  Mitchell  v.  McLemore,  9  Tex.  151, 
it  appeared  that  in  November,  1839,  the 
defendant  agent  acknowledged  the  receipt 
from  the  plaintiff  of  a  sum  of  money  to  be 
invested  in  paying  government  fees  for 
Texas  scrip,  placed  in  his  hands  for  loca- 
tion. This  he  failed  to  do,  and  in  1850 
the  plaintiff  brought  an  action  to  recover 
back  the  money.  The  court  held  that  it 
was  the  duty  of  the  agent  to  perform  what 
he  had  undertaken  to  do,  within  a  reason- 
able time,  and  that  when  he  violated  his 
duty  by  allowing  that  time  to  pass  without 
performing  it,  he  rendered  himself  liable 
to  an  action,  and  from  that  time  the  stat- 
ute of  limitations  began  to  ron,  and  that 
in  this  case  it  had  begun  to  nm  and  be- 
come a  bar  to  the  action  before  it  was 
brought  See  also,  to  the  same  effect, 
Denton  v.  Embury,  10  Ark.  228;  Jett  r. 
Hempstead,  25  id.  462.  This  rule  was 
also  adopted  in  Hickok  r.  Hickok,  13  Barb. 
(N.  Y.)  632;  McDonnell  v.  Bank  of  Mont- 
gomery, 20  Ala.  313. 

«  Lyle  V.  Murray,  4  Sandf.  (N.  Y.)  590; 
McCoon  V.  Galbraith,  29  Penn.  St.  298; 
Davies  v.  Crum,  4  Sandf.  (N.  Y.)  355. 

•  McCoon  V.  Galbraith,  ante. 

*  Clark  V.  Moodv,  ante.  This  rule 
fiimishes  the  key  to  the  many  apparently 
conflicting  decisions  upon  the  question  as 
to  when  the  statute  attaches  against  the 
principal.  Thus,  where  an  agent  is  author- 
ized to  collect  money  for  his  principal,  and 
nothing  is  said  as  to  when  he  shall  pay  it 
over,  what  contract  does  the  law  fairly 


raise  from  the  relation?  In  determining 
this  question,  the  circumstances  of  the 
case  and  the  situation  of  the  parties,  the 
nature  of  the  transaction  and  the  probable 
duration  of  the  relation,  are  all  to  be 
looked  to.  If  the  parties  are  in  the  same 
town  or  city,  or  so  situated  as  to  be  fre- 
quently together,  the  presumption  would 
naturally  be  that  the  parties  intended  that 
when  the  money  was  collected  the  agent 
should  pay  it  over  to  the  principal,  or  at 
the  least  notify  him  of  the  fact  of  collec- 
tion, so  as  to  give  him  an  opportunity  to 
call  for  it  in  person,  or  direct  how  it  should 
be  paid.  If  the  parties  are  distant  from 
each  other,  the  presumption  would  very 
properly  be  that  the  agent  was  expected 
to  notify  the  principal,  and  await  his  direc- 
tions as  to  the  disposition  to  be  made  of 
the  funds,  because  it  could  not  have  been 
contemplated  that  the  agent  should  pay 
the  money  in  person,  or  that  the  principal 
should  call  upon  him,  in  person,  for  it. 
Therefore,  in  such  a  case  the  presumption 
would  be  that  the  parties  intended  that 
the  agent  should  notify  him  when  the 
money  was  collected,  so  as  to  give  the 
principal  an  opportunity  to  direct  how  it 
should  be  disposed  of;  and  in  the  latter 
case  the  statute  would  begin  to  run  from 
the  receipt  of  the  notice,  Lyle  v.  Murray, 
ante  ;  Jett  v.  Hempstead,  ante ;  while  in 
the  former  case  it  would  run  from  the 
recei))t  of  the  money  by  the  agent,  Glenn 
V.  Cuttle,  ante;  as  the  princii>al  is  charg^ 
with  some  diligence  in  looking  after  his 
own  business,  Hart's  Appeal,  82  Cann. 
520;  Clark  v.  Moody,  ante. 
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under  an  esprese  trust,  or  has  been  guilty  of  actaal  fraud  in  concealing 
his  lUbililj  to  his  principal,  there  ig  no  good  reason  why  the  statute 
should  not  commence  to  run  in  bis  favor  alter  the  lapse  of  a  reaaonabla 
period  in  which  to  give  notice  to  his  principal.'  If  a  person  intrusts 
important  iotcrests  to  the  care  of  another,  leaving  the  whole  matter 
reating  in  parol,  there  is  no  reaeon  why  a  Judicial  exception  should  be 
made  in  his  favor  to  lake  his  interests  out  of  the  operation  of  the  stat- 
ute, when,  by  the  exercise  of  proper  business  discretion  or  of  reasonable 
diligence  on  his  part,  his  interests  would  have  been  properlj-  protected ; 
Dor,  where  the  agent  has  unreasouably  delayed  notice  to  his  principal  of 
the  fact  of  collection,  can  he  claim  the  beneflt  of  the  rule  that  a  deniaod  I 
ahall  be  made  before  action  brought.^    Where  goods  are  left  with  •-• 

>  Glenn  r.Ciitllp,  3  Grant's  Cm.  (Penn.)  were  employed  bj  A  to  lay  out  X500  on 

273;  FleiDingn  Colbeit,  «6  Penn.  St.  iS8.  mortgage.     They  lent  tlis  money  to  L,  on 

»  Eala  V.  Stokea.  3  Kiuh.  (a.  C.)  320.  the  morlgttge  of  certain  iitemiBe*.  and  re- 
in th«  lase  of  a  general  agency,  where  the  tained  posaeBsion  of  the  mortgage  deed. 
biuinoas  TUU8  through  a.  considerable  The  premises  were  alterwiirds  sold  aubject 
period,  the  statute  of  limitations  doss  not  to  the  mortgage,  and  the  purohaaec  paid 
begin  to  run  until  tJiB  eJipiration  oE  the  C.  the  XEOO  and  interest,  but  without  the 
ogoncy,  especially  where  tliere  is  a  current  knowledge  of  D.,  and  the  deed  wss  givea 
aocount.  But  if  the  transactions  are  iso-  up  to  the  porchasor  by  C,  but  no  rvcvipt 
Uted,  the  statute  attaches  to  each  in  the  was  indorsed  thereon,  nor  was  any  recon- 
order  of  their  event.  Hopkins  v.  Hopkins,  reyanee  or  receipt  executed  or  signn)  by 
t  Blrobh.  (S.  C.)  Eq.  207;  Parris  c.  Cobb,  A,  who  was  not  infortnod  tlml  the  money 
6  Hieh.  (S.  C.)  133.  In  a  North  Carolina  had  been  paid.  In  December,  1832,  C, 
case,  one  membei  of  a  firm  was  ap|iaiot«d  without  the  knowledge  of  B.,  retumeil  la 
agent  for  the  others,  to  collect  the  debts  the  purcbaaer  £300,  and  received  back  th« 
dnc  the  firm  and  account  for  them  as  fast  mortgage  deed,  and  no  part  of  the  £500 
as  rei^eived,  or  wiii^never  required  bj  the  was  paid  to  A.  !nton-fil,  at  (irsl  on  the 
other  parlnerB.  He  eutcred  upon  the  dis-  ilaliU,  and  then  "pon  the  £30(1,  was  jnu-l 
charge  of  these  duttea  in  August,  1774.  to  C.  by  the  purchaser;  and  entries  were 
In  April,  1777,  he  made  a  payment  to  the  made  in  the  books  of  the  defendants,  gi*- 
other  partnen  of  a  part  of  their  respective  ing  credit  to  A  for  interest  on  the  £&W, 
■hares,  who,  being  British  satgects,  were  and  debiting  him  with  interest  pud  to  hi* 
abort];  after  obliged  to  lenve  the  State,  agent.  In  July,  IB38,  the  defendants  dia- 
Id  1800,  twenty-three  yeals  later,  a  bill  for  solved  partnership.  Up  to  the  dissolution, 
an  accounting  was  brotight  against  the  interest  on  the  £500  was  regularly  pud  to 
representatives  of  the  acting  partner  (then  the  agent  of  A  by  C,  by  checks  drawn  by 
deceased),  and  it  was  held  that  the  atstute  the  defendants  on  their  bankers;  and,  after 
had  not  ran  upon  the  claim,  because  no  the  dissolution,  it  was  paid  by  C,  some- 
demand  for  an  accounting  had  been  made,  times  in  cash  and  sometimes  by  checks  on 
"Themoneys,"BaidTATLoa,  J.,  "werero-  his  own  banker.  Insomeof  the  receipta 
ceived  by  him  in  the  character  of  ■  trastee,  the  money  was  described  as  interest  upon 
liable  to  pay  what  he  should  receive  when  a  mortgage,  A.  died  in  May,  1810.  In 
hii  copartnen  should  require  it,  and  it  December,  1846,  the  purchaser  paid  to  C. 
was  only  when  they  did  require,  and  he  the  £300  and  interest,  and  received  Irom 
realized  it,  that  this  fiduciary  character  him  the  mortgage  deed.  B.  was  ignorant 
was  put  an  end  to."  HcNair  t>.  Eennon,  of  the  receipta  and  payments  subsequent 
3  Murph.  (N.  C. )  139.  In  Sims  v.  Brut-  to  the  investment  of  the  £500,  until  1849. 
ton,  8  Eich.  SOS,  it  appeared  that  in  In  1848,  the  plaintifl's,the  executors  of  A., 
March,  1S82,  the  defendants,  K  and  C,  first  discovered  that  the  mortgage  money 
who  were  then  in  partnership  •«  loUcitorB,  had  been  repaid.     It  waa  held  that,  under 
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person  to  be  sold  on  commission,  and  when  sold  to  be  accounted  for  to 
the  principal,  in  the  absence  of  any  express  contract  the  law  will  from 
the  facts  imply  one  on  his  part  to  account  to  his  principal  on  demand, 
and  in  such  a  case  the  statute  would  not  run  in  his  favor  until  a  demand 
has  been  made,^  or  until  the  lapse  of  such  a  period  that  the  law  will 
presume  that  a  demand  has  been  made.*    But,  as  previously  stated,  it 
must  not  be  forgotten  that  the  weight  of  authority  sustains  the  rule 
that  a  right  of  action  does  not  accrue  until  after  a  demand.*    Where  a 
person  claims  to  act  as  the  agent  of  another,  without  any  authority 
whatever,  or  where  he  is  in  fact  an  agent  but  acts  in  excess  of  either 
his  real  or  apparent  authority,  a  person  who  has  dealt  with  him  on  the 
credit  of  his  supposed  principal  may  bring  an  action  against  the  agent 
at  any  time  within  six  years  from  the  time  when  he  has  notice  of  the 
fact  that  the  acts  were  unauthorized.^    On  the  other  hand,  where  an 
agent  becomes  personally  liable  for  a  debt  which  he  had  authority  to 
create,  and  which  the  principal  should  pay,  the  statute  does  not  com- 
mence to  run  against  his  claim  for  indemnity  until  he  has  paid  the  debt ;  * 
and  where  he  has  sold  property  for  his  principal  which  proves  worthless, 
whereby  he  is  subjected  to  loss,  the  statute  does  not  begin  to  run  until 
he  is  subjected  to  such  loss ;  *  that  is,  until  he  has  been  compelled  to 
respond  in  damages  in  consequence  of  the  defects  in  the  goods  sold. 

the  above  circomstancee,  the  statute  of  v.  Dyatt,  8  Blackf.  (Ind. )  824 ;  Clark  v. 

limitationa  was  a  bar  to  the  action;  also.  Moody,  amU, 

that  no  action  would  lie  a^nst  B.,  inas-  *  Heath,  J.,  in  Topham  v,  Braddick, 

much  as  the  subsequent  receipt  of  the  aiUe. 

mortgage  money  by  C.  was  wholly  un-  *  See  note  1,  p.  276. 

antborized,  and  not  within  the  scope  of  *  Flack  v.  Haynie,  18  Tex.  408. 

the  partnership  business.  *  Gilmore  v.  Bussey,  12  Me.  418. 

1    Holden  v.   Crafts,   anU;   Baird  v,  •  Legare  v.  Eraser,  8   Strobk  (S.  C.) 

Walker,    12  Barb.   (N.  T.)  298;   Judah  877. 


See.  124.  When  payable  on  Demand.  —  As  has  already  been  stat«d,  I 
the  statute  of  limitations  begins  to  run  upon  a  bill  or  note  payable  lit  •{] 
fixed  date,  upon  its  maturity,  wliich  is  the  day  succeeding  that  upon  J 
which  it  becomes  due,  as  the  pajor  has  the  whole  of  the  dnj'  upoBil 
which  it  becomes  due  in  which  to  pay  it.'  Notes  payable  "  on  de-J 
mand  "  become  due  and  payable  from  their  date,  in  the  absence  of 
any  statute  to  the  contrary,  and  consequently  the  statute  begins  to  run 
thereon  fVom  their  date ;  *  and  the  same  ia  also  true  as  to  Qot«s  payable 

>  Ferris  v.  VnUiams,  1  Cranch  (U.  S, 
C.  C),  475;  Short  p.  McCarthy.  3  B.  & 
Aid.  631;  Wittersbeiin  t>,  C«rlisle.  1  H.  BI. 
631.  And  this  ia  so,  even  though  theactioD 
would  then  be  fruitless.  Emery  v.  Daj,  I 
C.  M.  A  R.  245.  In  BaeHe  o.  Moore,  68 
Ga.  94,  it  VBB  held  thnt  b  note  payable  one 
ilsy  after  date  became  due  on  the  next  day, 
but  could  not  be  sued  until  the  next  dny, 
even  though  the  note  naa  antedated,  and 
that  a  suit  brought  on  the  day  it  became 
due  would  be  premature.  A  note  payable 
one  day  after  date,  dated  Dec.  14,  1850, 
was  sued  Dec.  16,  1854.  and  it  wns  held 
barred  by  the  statule.  Smith  «.  Wibon, 
15Tei.I32.  Bulon  such  anote  an  action 
commenced  Dec.  H,  1854,  would  have 
been  in  season.  Cornell  v.  Moulton, 
3  Den.  (N.  Y.)  12,  On  such  a  note  the 
statute  begins  to  run  on  the  succeeding 
diy.     Daris  V.  Eppinger,  18  Cal.  378. 


'  Wilks  V.  Robinson,  3  Rich,  {S.  C.) 
182;  Eoston  v.  M'Allister,  1  Mo.  662; 
Taylor  v.  Witman,  3  Grant's  Cas,  (Penn.) 
I3S  ;  LarasoD  v.  Lambert,  12  N.  J,  L. 
247  ;  Hill  V.  Henry,  17  Ohio,  8  ;  Hirst  e. 
Brooks.  50  Barb.  (N.  Y.)  354  ;  Newman 
0.  Kettell,  13  Pick.  (Mass.)  418  ;  Wen- 
man  r.  Mohawk  Ids.  Co.,  13  Wend.  (N,  Y.) 
267  ;  Fells  Point  Savings  Institution  a. 
Weedon,  18  Md.  320;  White's  Bank  v. 
Ward,  35  Barb.  (S.  y.)637.  InThralir. 
Mead,  40  Vt,  540,  in  an  action  on  a  note 
payable  on  demand,  it  was  held  that  six 
years  was  a  reawn  able  time  in  which  to  make 
demand,  and  that  the  statute  runs  from  that 
tinje,  U[ion  the  general  proposition  stated 
in  the  text  see  Caldwell  v.  Rodman,  S 
Jones  (N.  C.)  L.  1 39 ;  Presbrey  o,  Williams, 
15  Mass.  193  ;  Easton  v.  l^UR.  1  Mo.  662  -, 
Little  V.  Blunt,  9  Pick,  (Ma,ss.)  488; 
Codmanr.  Hogers,  10  id.  112.     Thewonls 
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*'  at  sight,"  *  "  when  demanded/'  or  "  when  called  for,"  *  or  "  in  such  in- 
stalments or  at  sach  times  as  C.  maj'  require,'  or  ^'  when  wanted,"  ^ 
or  indeed  any  note  in  which  no  time  for  paj'ment  is  expressed.*  Thus, 
in  an  Iowa  case,"  a  bill  of  exchange,  in  which  no  time  for  payment  was 
fixed,  was  held  to  be  paj^able  on  demand,  and  therefore  not  entitled  to 
grace  under  the  statutes  of  that  State.  But  a  note  may  be  so  drawn  as 
to  be  payable  at  the  option  of  the  payee,  either  at  once  or  on  the  hap- 
pening of  a  contingency.  Thus,  in  a  Tennessee  case,^  an  action  was 
brought  upon  a  note  dated  Jan.  1,  1865,  payable  in  gold  or  sUver.  The 
note  contained  a  statement,  as  follows :  '^  This  promise  to  pay  is  on 
condition  that  the  banks  of  Tennessee  have  resumed  specie  payment 
at  that  time ;  if  not,  as  soon  thereafter  as  they  do  resume  specie  pay- 
ment ;  and  the  court  held  that  the  pa^^ee  could  waive  payment  in  gold  or 
silver  and  recover  currency,  without  waiting  for  the  banks  to  resume,  and 
that  the  question  as  to  when  the  statute  of  limitations  began  to  run  on 
the  note  would  depend  upon  the  circumstance  whether  the  holder  of  the 
note  had  waived  paj'ment  in  specie.  The  fact  that  a  note  is  payable 
^^  on  demand  with  interest  after  four  months  "  does  not  change  the  rule, 

"on  demand,"  **at  sight,"  &c.,  are  held  payable  until  two  years  from  its  date,  un- 

not  to  constitute  a  condition  precedent,  less  the  holder  exercised  his  option  to  make 

but  rather  to  import  that  the  debt  is  due  it  become  payable  at  an  earUer  date  by  de« 

immediately.     Byles  on  Bills,  342.     And  manding  payment,  in  which  case  it  became 

unless  accompanied  by  some  writing  re-  due,  and  the  statute  began  to  run  from  the 

straining  or  postponing  the  right  of  action,  date  of  demand. 

the  statute  begins  to  run  thereon   from  ^  Dorrance    v.    Morrison,   MS.    Case, 

its  date.     Christie  r.  Fosdick,  Sel.  N.  P.  District  Court,    Philadelphia,  June    17, 

851  ;  Megginson  v.  Harper,  2  C.  &  M.  322  ;  1848. 

Garden  v.  Bruce,  L.  R.  3  £xch.  800.  In  ^  Aldaus  v,  Cornwall,  L.  R.  8  Q.  B. 
Lee  V,  Cassin,  2  Cranch  (U.  S.  C.  C),  573;  Holmes  r.  West,  17  Cal.  628 ;  Whit- 
112,  a  note  payable  on  demand  was  held  lock  v.  Underwood,  2  B.  &  C.  157.  In 
not  payable  until  demand  made  ;  but  this  Tucker  v.  Tucker,  119  Mass.  79,  the  note 
case  stands  alone,  although  the  doctrine  is  in  suit  was  lost.  It  was  alleged  that  on 
warranted  by  a  fair  construction  of  the  con-  July  1, 1869,  the  defendant  gave  the  plain- 
tract,  and  not  by  authority.  Ruff  v.  Bull,  tiff  his  note  for  $1,000,  payable  on  demand. 
7  H.  &  J.  (Md.)  14  ;  Peasleo  v.  Bretd,  10  The  evidence  was  that  at  the  date  named 
N.  H.  489.  The  same  rule  prevails  in  the  plaintiff  lent  the  defendant  $1,000, 
Scotland.  Stephenson  v.  Stephenson,  11  and  at  the  same  time  received  from  him  a 
F.  C.  Sc.  639  ;  De  lAvalette  v.  Wendt,  75  note  for  that  sum,  which  had  been  lost,  and 
N.  Y.  579 ;  Wheeler  v.  Warner,  47  id.  could  not  be  produced.  There  was  no 
519.  evidence  as  to  when  the  note  became  pay- 

^  Copp  V,  Lancaster,   Cro.  Eliz.  548  ;  able,  but  the  court  held  that  it  might  be 

Mcintosh  V.    Hay  don,    Ry.    &  M.    363  ;  presumed  that  it  was  payable  on  demand, 

Rumball  V.  Bull,  10  Mod.  38;  Collins  r.  in  the  absence  of  any  proof  upon  that  point. 

Banning,  12  id.  444.  In  Young  v.  Weston,  89  Me.  492,  a  note 

^  Bowman    v.    McChesney,   22  Gratt.  given,  payable  "at any  time  within  six 

(Va.)  609  ;  Kingsbury  v.  Butler,    4  Vt.  years  from  this  date,"  was  held  to  be  a 

458.  note  payable  on  demand,  and  that  the  stat- 

»  White  V,  Smith,  77  IlL   351.    But  ute  attached  to  it  from  its  date, 

see  Creighton  v.    Rosseau,  1    Iowa,  133,  ^  Davenport  Bank  v.  Price,  52  Iowa, 

where  a  note  made  payable  **at  any  time  570. 

within  two  years  "  was  held  not  to  become  ^  Walters  v.  McBee,  1  Lea  (Tenn.),  8944 
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or  niise  &  preeamption  that  it  was  only  to  become  pa_vable  aflcr  a  de- 
naiid  in  fact.'  A  oote  or  bill  indorecd  or  accepted  atter  it  is  due,  is,  as 
against  the  acceptor  or  iudoraer,  a  note  or  bill  payable  on  demand.'  A 
biil  of  eschaiige  is  subject  to  the  same  niles  in  this  respect  as  a  note, 
and  a  bill  payable  "on  presentation,"  or  '-on  demand  at  sight,"  ifl 
treated  as  though  payable  "at  sight,"  •  and  therefore  the  statute  nina 
upon  it  from  it«  date. 

In  case  property  is  sold,  or  money  loaned,  to  be  retained  witiiont  in* 
terest  until  called  for  or  demanded,  and  no  note  is  given  therefor,  the 
sUtiite  does  not  begin  to  run  until  demand  is  mode,  as  the  rules  of  com* 
mercial  law  are  not  applicable  in  sucb  cases  ;  *  and  the  implied  contract 
raised,  and  which  controls,  is,  that  tbe  debt  is  not  due  or  [tajable  untU 
demand  or  something  equivalent  thereto  is  mode..  Whore  a  note  is 
given  payable  on  demand,  but  at  the  same  time  an  agreement  is 
executed  which  is  to  be  taken  in  connection  with  it,  and  by  the  terms 
of  which  the  note  is  only  to  become  payable  in  a  certain  contingency, 
the  right  of  action  does  not  accrue  nor  the  statute  begin  to  run  there- 
on until  such  contingency  accnies.  Thus,  in  an  English  case,*  C.  being, 
about  to  open  an  account  with  a  bantling  com[)any,  gave  them  a  promis- 
sory note,  dated  the  4lh  of  December,  1855,  whereby  he  and  S.,  the 
defendant,  jointly  and  severally  promised  to  pay  to  the  company,  on  de- 
mand, £2(10.  At  the  same  time  they  signed  and  delivered  to  the  com- 
pany a  memorandum  stating  that  the  note  was  given  as  a  ooUateral 
security  for  the  bauking  account  intended  to  be  kept  by  C. ,  and  that  tM  i 
company  should  be  at  lilrerty  at  an\'  time  thereafter  to  recover  from  tUem,  \ 
or  each"  of  them,  up  to  tliL'  full  amount  thi-reof,  evn-y  sum  which  C. 
should  at  any  time  thereafter  become  indebted  or  liable  to  the  company, 
for  any  moneys  paid,  lent,  or  advanced  by  tbem  to  or  for  him  ;  and  in 
case  of  the  company  suing  on  the  note,  its  production  should  be  conclu- 
sive evidence  of  the  amount  claimed  by  them  from  C.  L>eing  due  and 
owing  by  him.  The  banking  account  was  accordingly  opened  with  C, 
and  on  the  31st  December,  1855,  he  was  indebted  to  the  company  in 
£173.  No  demand  of  payment  was  made,  or  balance  struck,  until  the 
30tb  June,  1836,  when  £194  was  due  JVom  C.  to  the  company.  A  bal- 
ance was  afterwards  struck  every  half-year,  the  company  from  time  to 
time  making  advances,  and  C.  paying  money  into  the  bank  with  which 
his  account  was  credited.  The  sums  so  credited  esceedcd  the  amount 
of  the  note.  The  account  continued  until  February,  1861,  when  it  was 
closed  with  a  balance  due  to  the  company  of  £175.  In  March,  1862, 
the  company  commenced  an  action  against  the  defendant  on  the  note. 
It  was  held  that  tbe  cause  of  action  was  not  k>arred  by  the  statute  of 

'  DiioD  V.  Nutall,  1  C.  M.  k  R.  307. 
<. Sweet    0.   Iriah,    36   B»rb.   (N,   Y.) 

*  Hftrtlaud  v.  Jukes,  1  H.  &  C.  eST. 
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fimitatibns.  Upon  this  poiDt  Pollock,  C.  B.,  said :  ^'  After  mach  con- 
sideration we  have  arrived  at  the  conclusion  that  the  statute  of  limita- 
tions is  not  an  answer.  Had  the  security  been  in  the  form  of  a  bond 
for  £200  and  a  defeasance  to  the  effect  of  the  memorandum,  the  opera- 
tion and  effect  of  the  securitv  would  have  been  clear ;  and  notwithstand- 
ing  that  the  instrument  is  a  promissory  note  payable  on  demand,  which 
prima  facie  indicates  present  existing  liability  enforceable  without  de- 
mand, and  as  to  which  the  statute  of  limitations  runs  from  the  date,  we 
think  we  are  bound  to  read  it  and  the  memorandum  tc^ether  in  order  to 
ascertain  the  true  meaning  and  character  of  the  transaction.  It  is  dear 
that,  until  an  advance  was  made  by  the  banking  company  to  Courtney,  no 
action  could  have  been  maintained  upon  the  note.  Until  then  there  would 
have  been  no  consideration,  and  until  there  was  consideration  no  action 
would  be  maintainable,  and  the  statute  of  limitations  only  runs  from 
the  time  when  the  cause  of  action  accrued.  The  question,  therefore,  is, 
when  did  the  cause  of  action  accrue?  And  unless  it  accrued  before  the 
2d  March,  1856,  the  statute  is  no  bar.  It  was  contended  before  us  that 
the  statute  b^can  to  run  fh)m  the  3 1st  December,  1855,  by  reason  of  the 
debt  of  £173  Is,  lie/.,  then  due  fh>m  Courtney,  the  customer,  to  the 
bank ;  but  no  balance  was  then  struck,  and  certainly  no  claim  was  made 
by  the  bank  upon  the  defendant's  testator  in  respect  of  that  debt ;  and  we 
think  that  the  mere  existence  of  the  debt,  unaccompanied  by  any  claim 
by  the  bank,  would  not  have  the  effect  of  making  the  statute  run  fh>m 
that  date." 

A  similar  rule  was  adopted  in  a  Missouri  case,^  in  which  it  was  held 
that  where  delay  in  making  demand  is  contemplated  by  the  express 
terms  of  an  obligation  payable  on  demand,  there  is  no  rule  of  law 
which  requires  that  the  demand  be  made  within  the  statutory  period 
for  bringing  an  action.  Thus,  where  an  obligation  for  the  payment 
of  money  one  day  after  date  contained  a  condition  that  if  the  payee 
should  demand  payment  during  her  natural  life,  it  should  be  due  and 
payable ;  but  in  case  of  her  death  before  any  or  all  of  the  debt  should 
be  paid,  it  should  not  be  paid  at  all.  A  demand  made  by  the  payee 
more  than  ten  years  after  the  date  of  the  paper  was  in  time,  and  that  an 
action  brought  immediately  thereafter  was  not  barred  bj-  limitation. 

Sec.  125.  Notes  or  Billa  payable  "after  Demand,"  "after  Sight," 
&o.  —  As  we  have  already  seen,^  a  note  or  bill  made  payable  "after 
demand,"  "  after  sight,"  is  not  payable  until  demand  is  made  for  paj'- 
ment.  If  a  note  or  bill  is  made  payable  twelve  months  after  demand, 
the  statute  does  not  begin  to  run  until  the  expiration  of  that  period  after 
demand,  as  the  debt  does  not  mature  or  become  enforceable  until  that 
time;*  and  the  same  rule  prevails  as  to  notes,  &c.,  payable  "after 

1  Jameson  v.  Jameson,  72  Mo.  21^  2  Bailey  (S.  C),  51 ;  Teroop  v.  Combe,  8 

«  Anie,  p.  268.  D.    &  R.   874  ;    Taylor  f>.   Whitman,  8 

*  Wenman  v.    Mohawk  Ins.    Co.,    18  Grant's  Cas.    (Penn.)   188;    Cadman  v. 

Wend.  (N.  Y.)267;  Wright  v.  HamUton,  Rogers,  10  Pick.   (Mass.)  120;  Richm-» 
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notice." '  Notes  ov  bills  payable  "  after  sight,"  '  or  "  on  sight,"  are  not 
due  until  proaented  for  piijuiuDt ;  *  consequently,  if  presented  forpajTiicnt 
for  the  fii'st  time  within  six  years  before  action  brought,  the  statute  doe* 
not  bar  them,  although  more  than  the  statutory  period  lias  elapsed  beforv 
liresentnient.  lo  Michigan  and  Peunsylvauia  the  courts  of  law,  follow- 
ing the  rule  in  equity  as  to  laches,  held  that,  unless  the  statute  is  put  in 
motion  by  a  demand,  within  the  period  i-eqnisit*  t«  bar  the  action  if  it 
matured  at  its  date,  the  right  to  make  the  demand,  and  consequently  the 
right  of  action  itself,  will  be  barred.  In  Ohio*  it  is  held —  and  thUseemB 
to  be  a  consistent  rule  — that  in  all  cases  where  a  demand  is  necessary 
OS  a  prerequisite  to  an  action,  and  no  demand  in  fact  ia  shown,  it  will,  in 
the  absence  of  special  circumstances,  be  presumed  to  have  been  made  at 
the  expiration  of  the  period  within  which  the  statute  would  have  run 
npon  the  claim  if  it  had  been  due  from  its  date,  and  the  statute  is  ttien 
set  in  motion.  But,  if  the  creditor  makes  a  demand  in  fact  within  the 
last-named  period,  the  running  of  the  statute  would  start  afresh  th>m 
the  time  of  such  ilemand  ;  and  where  the  statnte  is  put  in  motion  hy  the 
operation  of  a  presumption,  it  ia  not  arrested  except  by  circumstances 
which  destroy  or  overcome  the  force  of  the  presumption.*  That  a  demand 
should  be  made  within  a  reasonable  time,  appears  from  (be  dicta  of  many 
coses  ;  but  there  are  none,  except  those  from  I'cnnsjlvauia  and  Michigani 
iu  whicli  a  right  of  action  has  been  denied  because  of  delay  in  making  de- 
mand,  although  in  a  recent  case '  there  had  been  a  delay  of  nearly  twenty 
years.  As  to  what  is  a  reasonable  time  in  which  to  make  a  demand  de- 
pends npon  the  circiirastancea  of  each  particular  case,  and  is  one  of 
fnct  for  the  jury  ; '  and  the  doctrine  prevailing  in  equity  as  to  stale  de- 
mands has  no  force  in  a  court  of  law,  and  a  strictly  legal  right  cannot 
there  be  denied  simply  because  it  is  old.  If  a  note  or  bill  is  given  pay- 
able upon  a  contingency,  as  ' '  one  day  after  "  the  happening  of  a  certain 
event,  the  statute  is  not  put  in  motion  until  the  day  after  such  event 
transpires.'  In  all  cases  where  the  word  "  months  "  is  used  in  statutes 
of  limitation  or  in  contracts,  unless  otherwise  provided  by  statute, 
lunar  months  is  intended ; '  and  a  note  payable  Feb.  27,  1869,  payable 

V.  Richmsn,  8  N.  J.  L.  lU  ;  Holmes  e.  •  Ai  lo  prranmptions  in   rererence  to 

Kerrison,  2  Taunt,  323  ;  Wolfe  v.  White-  demands,  see  ante,  sec.  1 18,  'WTien  Demand 

mnn,  4  Hsrr.  (Del.)24a;  Littler.  Blend,  is  iieopssftry,  4c. 

SPick.  (Mass.)  488.     A  note  pnyable  "on  •  Browiif.  Rutherford,  42  L.  T.  k.  8. 

sight '"  is  not  paynble,  and  the  statute  does  658. 

not  commence  to  run  thereon,  until  after         '  Wallace  v.  Agry,  4  Mas.  (U.  S.  C.  C.) 

denmnd.     Wolfe   e.   Whiteman,  4   Harr.  83S. 

(Del.)  246.  I  Hathaway  v.  Patteraon,  45  Cal.  294. 

•  Clayton  v.  Gosling,  5  B.  ft  C.  880.  »  In  Huttnn  v.   Brown,  45  L.  T.  Rtp. 

*  Holmes  v.  KerriaoD,  2  Taunt.  328.  (U,  S.)  343,  this  question  arose  under  a 
'  Wolfe  V.  Wbiteman,  atUe.  leas«  of  fumitnre  for  twenty-six  monlhg. 
'  Kathlw    V.     Foster,    22    Ohio    St.  Fry,  J.,  in   passing   upon  the  question, 

^•l-  said:  "The  question  is  whether,  in  this 

WDtnct  for  letting  chattels  for  twent7-riz 
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twelve  months  after  date,  becomes  due  Feb.  27,  1870,  and  an  action 
commenced  March  1,  1873  (the  statutory  period  being  three  years),  is 
too  late,  even  though  the  last  da}-  of  Februarj'  was  Sunday.^  A  note 
payable  *•*•  at  an}*  time  within  two  years  "  does  not  become  payable  until 
the  expiration  of  two  j^ears,  unless  the  holder  elects  to  demand  the  same 
before  that  time,  and  the  statute  does  not  begin  to  run  thereon  until  the 
two  years  are  ended,  unless  the  holder  before  that  time  (as  he  may)  puts 
the  statute  in  motion  by  a  demand.^  The  statute  begins  to  run  against 
the  holder  of  a  bill  of  exchange  upon  protest  and  notice  for  non-accept- 
ance, although  the  bill  is  not  then  due,  and  he  does  not  acquire  a  fi*esh 
right  of  action  on  the  non-paj'ment  of  the  bill  when  due.*    His  right  of 

months,  the  word  *  months '  means  calen-  fore  the  indorsement  to  the  plaintiff,  the  bill 
dar  or  lanar  months.  Now,  in  Simpson  was  refused  acceptance  and  was  protested,  of 
V.  Margitson,  11  Q.  B.  23,  Lokd  Denman  which  the  third  indorser  and  the  plaintiff 
said,  p.  31  :  'It  is  clear  that  *' mouths"  at  the  time  of  the  indorsement  to  the  plain- 
denotes  at  law  "lunar  months,"  unless  tiff  had  notice,  and  that  the  defendant  did 
there  is  admissible  evidence  of  an  iiiten-  not  have  due  notice  of  the  non-acceptance, 
tion  in  the  parties  using  the  word  to  denote  To  a  demurrer  to  this  plea  a  replication  of 
*'  calendar  months. "  If  the  context  shows  de  injuria  was  held  good.  In  passing  upon 
that  calendar  months  were  intended,  the  this  important  question,  Parke,  B.,  said  : 
judge  may  adopt  that  construction.'  Here  "  The  question  raised  by  the  pleadings  in 
the  context  throws  no  light  on  the  mean-  this  case  is,  whether,  if  the  indorsee  of  a 
ing,  except  that  the  contract  for  weekly  foreign  biU  of  exchange  has  presented  it 
payments,  I  think,  implies  that  lunar  for  acceptance,  and  (acceptance  having 
rather  than  calendar  months  are  meant,  in  been  refused)  has  duly  presented  it  and 
spite  of  Mr.  Wilkinson's  elaborate  calcula-  given  notice  to  the  drawer  (for  the  defend- 
tions.  Then  it  is  said  that  in  mortgage  ant,  the  indorser,  is  in  the  same  situation), 
transactions  months  are  always  calendar  and  so  has  acquired  a  right  of  action  against 
months,  and  that  this  is  a  mortgage  trans-  him  by  reason  of  the  non-acceptance,  a  new 
action.  But  the  rule  as  to  moitgages  only  right  of  action  afterwards  accrues  to  him  on 
arises  from  this,  that  the  interest  on  mort-  the  subsequent  presentment  of  the  bill  for 
gage  money  is  a  fixed  yearly  sum,  and  payment,  and  non-payment  according  to  its 
therefore  half  a  year's  interest  is  for  six  tenor.  The  plaintiffs,  indeed,  are  not  the 
calendar  months.  I  cannot  expand  this  indoi-sees  who  presented  the  bill,  but  they 
into  a  mortgage  transaction.  The  primary  are  averred  to  have  taken  the  bill  with  no- 
transaction  is  not  a  mortgage  at  all  :  it  is  ticeof  the  fact  of  presentment  and  dishonor, 
simply  a  contract  for  the  hire  of  furniture,  and  therefore  stand  in  the  same  situation, 
I  therefore  hold  that  the  word  'months*  and  are  not  to  be  considered  as  having  a 
menus   'lunar'  months."  title    as    innocent    indorsees.      Dunn    v, 

1  Hathaway  v.  Patterson,  45  Cal.  294.  O'Keefe,  6  M.  &  SeL  282.  The  practical 
See  also  Morris  v.  Richards,  45  L.  T.  N.  s.  importance  of  the  point  in  the  present  case 
210,  to  the  same  effect;  also,  Hibemia  arises  from  the  delay  of  the  holder  in  bring- 
Bank  v.  O'Grady,  47  Cal.  579.  iug  his  action.     The  non-acceptance  and 

2  Creighton  v,  Rosseau,  1  Iowa,  the  protest  thereon  occurred  in  September, 
133.  1834.     The  bill,  according  to  its  tenor, 

»  In  Whitehead  r.  Walker,  9  M.  &  W.  would  not  be  payable  till  the  subsequent 

605,  to  an  action  of  assumpsit  by  a  fourth  month  of  December,  and  this  action  was 

indorsee  of  a  foreign  bill  of  exchange  against  commenced  in  Noveralier,  1840  ;  so  that  if 

the  first  indorser,  alleging  non-payment  by  a  right  of  action  seemed  in  December,  1884, 

the  drawee,  the  defendant  pleaded  that  thestatuteof  limitations  cannot  be  success- 

before  the  debt  became  due,  and  after  the  fully  pleaded  ;  whereas,  if  there  was  no 

indorsement  to  the  third  indorsee,  and  be-  right  of  action  accruing  subsequently  to  the 
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action  becomes  complete  and  perfect  from  the  time  of  non-acceptance,' 
and  the  statute  begios  to  run  from  that  time.* 

protest  for  non-Mceptauct  in  SepUmber,  eoncUmion  senna  unavoiiisbla,  that  vhtU 

USi,  the  statute  is  n  bar.  ever  riglit  of  HctioD  tbu  holder  mighl  hatra 

"On  llie  lortofthepIaiutiffitwBaccin-  ^yjuired  by  the  non-ncceptaQce,  he  asr- 

tenileil.   that    althoiigli    be    undoubted);  toioly  is  not  preulu  Jed  Truiu  suiDg  in  roBpeat 

uilflbt  have  brought  an  action  in  the  month  of  lb*  dersull  o(  payni«QL     But  we  are  of 

oC  dviitember,  ISSt,  foundrd  un  the  Don-  opinion  that  the  rantract  entered  inUi  by 

acceptance,  yet  it  was  optional  with  him  to  tbe  dmrer  is  not  such  aa  is  eont«lld«l  far 

do  ao  or  not ;  that  he  might,  if  bu  thought  by  the  plaintiff,  and  that  he  in  fact  ontio* 

fit,  ynivt  thftl  action,  and  proceed  merely  into  one  (xintraot  only  ;  namely,  in  thecaN< 

on  the  ground  of  the  aubaeijuont  non-jmy-  of  a  bill  niade  payable  afti^r  sight,  tbot  the 

ment  in  December,  1834.     Forthedt&wer  drawee  ahall,  on  the  billbubg  tireavnted  to. 

of  a  hill,  it  was  contended,  enters  into  a  him  in  a  reaeonahle  time  from  the  date, 

double  engegeineut  with  tbe  payee,  and  accept  the  same,  and  having  so  acoeptcd  it, 

through  him  with  the  suoecasite  holdrra  of  shall  pay  it  when  duly  preaenloj  for  Jiay- 

the  bill,  namely,  firtt,  tiiat   the   drawee  uicnt  acooiJiug  to  ita  tenor  ;  and  in  tha 

ihall  accept  the  Ull  when  regnUrly  pro-  case  of  a  bill  payable  altar  date,  that  tha 

canted  to  bim  for  aoceptanco  ;  and,  tamdiy,  drawee  ihall  accept  it  if  it  is  presented  to 

that  he  shall  pay  the  bill  when  regrilarly  biui  betare  the  timi'  of  payment,  and  having 

presented  to   him  for  payment.     And  if  so  accepted  it,  sliall  pay  it  when  it  i«  in  du« 

thistv  B  correct  representation  of  the  en-  courae  pn«entivl  for  payment ;  or  if  it  i« 

gagement,  entered  into  by  tbe  drawer,  tlie  not  presented  for  acceptance  at  all,  Uub 


1 


>  HilleT  r.  Hnekley,  6  Johns.  (N.  Y.)  infirmities.     Croasley  e.   Ram,   IS   Eaat, 

3S(  ;  Weldonf.  Buck,  t  i<t.  H4.  409.   Dnleaa,  indeed,  in  the  case  of  a  enbw- 

■  The  general  rule  on  this  Hubjpct  ia,  qnent  holder  for  value  who  takes  it  with- 
that  although  the  holder  of  a  bill  of  ex-  out  notice  of  the  dishonor.  It  fQllom 
change  ia  not  bound  to  [irraent  it  for  ae-  from  these  principles  of  law,  that  another 
repWnre,  jft  if  he  think-i  tit  to  do  m,  and  new  cause  of  ai-tiou  cannot  afti-rwunlsari» 
acceptance  is  refused,  be  is  bound  to  gire  on  the  non-payment  of  tbe  lull ;  if  it  could, 
notice  of  that  fact  to  all  the  parties  to  the  then  a  recovery  in  an  action  brought  on  the 
bill  to  whom  he  desires  to  resort  for  pay-  non-acceptance  would  be  no  bar  to  a  sabse- 
ment.  Holtoy.  de  Jure  Martimo,  b.  S,  c.  quent  action  against  thr  nnnie  jHrty  on  the 
10  ;  ChittyonBills,27a(9thed.);  Bayley  non-payment.  The  drawing  of  a  hill  of 
on  Rills,  262.  And  after  presentment  for  exchange  is  the  creation  of  a  debt ;  it  ia 
acceptance  and  refusal,  a  riglit  of  action  evidence  of  an  existing  cifht  from  the 
vesta  immediately,  and  the  holder  need  not  drawer  to  the  payee.  Starke  v.  C'heeee- 
again  present  the  bill  for  acceptance,  man,  an(«  ;  Macarty  c.  Barrow.  2  Stra.  U49  ; 
Hickling  0.  Hardey,  7  Taunt  812  ;  1  Bishop  v.  Youug,  2  B.  4  P.  83  ;  Work- 
Moore,  fll.  Or  if  he  does  ao,  and  accept-  man  v.  Leake,  Cowp.  22.  And  tbe  con- 
ance  is  again  refused,  be  is  not  bound,  if  tract  of  tbe  drawer  is,  that  another  pi-r»in, 
payment  be  also  afterwards  refused,  to  pro-  tbe  drawee,  shall  take  upon  himself  pay- 
test  it  for  non-payment.  De  la  Torre  v.  ment  of  such  his  debt,  according  to  tfa« 
BarcUy,  1  Stark.  7.  For  by  the  refusal  of  terms  of  tbe  Inll  ;  and  the  moment  the 
acceptance  he  acquires  a  complete  cause  of  drawee  commits  an  unqualified  breach  of 
action  against  the  drawer  and  the  indorsers.  that  engagement,  the  debt  becomes  payable 
Starker.  Cheesaman,  ]  Ld.  Rnym.  G3S  ;  1  immediately,aod  the  right  of  action  against 
Salk.  126.  It  ia  at  that  period,  accordingly,  the  drawer  is  vested.  And  the  existence 
that  the  liabilities  of  all  the  partiea  to  the  of  the  two  concurrent  causes  of  action 
bill  ara  to  l>e  determined  ;  and  all  who  against  the  same  party  arising  out  of  the 
take  the  bill  suheeijnently  to  the  non-  same  contract  is  repugnant  to  legal  princi- 
Bcceptance  and  protest,  take  it  with  all  its  pies. 
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Src.  126.   Holes   and  Bills   payable  by   Instalments.  —  Where  a 
note  or  bill  is  made  payable  by  instalments,  the  statute  attaches  to  and 

that  he  shall  pay  it  when  duly  presented '  what  probably  it  still  is,  the  usual  course, 
for  payment.  that  any  second  right  of  action  arises  on 
**  The  counsel  for  the  phdntifl^  in  support  the  second  default.  For,  let  us  consider 
of  his  view  of  the  law,  relied  mainly  on  what  is  the  nature  of  the  right  which 
some  passages  which  he  cited  from  the  work  the  holder  acquires  on  the  default  of 
of  Marius  on  Bills  of  Exchange,  some  of  the  drawee  to  accept  It  is  clear  (what- 
which  are  adopted  in  Comyns's  Digest,  tit.  ever  might  formerly  have  been  considered 
*  Merchant '  (F.  8)  and  (F.  9).  But  with  on  the  subject)  that  by  the  non-acceptance, 
respect  to  those  passages,  we  must  remark  followed  by  the  protest  and  notice,  the 
that  the  work  of  Marius,  though  undoubt-  holder  acquires  an  immediate  right  of 
edly  one  of  authority  in  its  way,  is  scarcely  action  against  the  drawer,  —  a  right  of 
to  be  looked  at  as  a  legal  treatise  on  the  action,  be  it  obeerved,  not  in  respect  of  any 
sabject  of  bUls  of  exchange.  It  is,  as  its  special  damage  from  the  non-acceptance, 
title  imports,  a  work  giving  good  practical  but  a  right  of  action  on  the  bill,  t.  e,  a 
advice  from  a  practical  man  to  persons  re-  right  of  action  to  recover  the  full  amount 
ceiving  and  n^otiating  bills  of  exchange,  of  the  bill.  The  effect  of  the  refusal  to 
The  author  was  a  public  notary,  who  lived  accept  is,  according  to  the  language  of  the 
in  the  middle  of  the  seventeenth  century,  Court  of  King's  Bench  in  Macarty  v.  Bar- 
when  questions  of  mercantile  law  were  much  row,  as  quoted  by  Wilmot,  C.  J.,  in  8 
lessperfectlyunderstood  than  they  are  now.  Wils.  16,  that  the  drawee  says  to  the 
In  some  of  his  notions  he  was  clearly  mis-  holder,  *  I  will  not  pay  your  bill ;  yoa 
taken  ;  as,  for  instance,  he  considers  the  must  go  back  to  the  drawer,  and  he  must 
holder  of  a  bill  of  exchange  to  be  in  all  pay  yon.'  The  holder  thus  acquires  by 
cases  bound  to  present  it  for  acceptance  ;  the  non-acceptance  the  most  complete 
and  it  seems  very  doubtful  whether  he  right  of  action  against  the  drawer  which 
supposed  the  effect  of  non-acceptance  to  the  nature  of  the  case  admits,  and  no  sub- 
be  anjrthing  more  than  that  of  rendering  it  sequent  act  or  omission  of  the  drawee  can 
incumbent  on  the  drawer  to  find  better  give  him  a  more  extensive  right  against  the 
security  for  the  satisfaction  of  the  holder,  drawer  than  he  has  already  acquired.  But 
It  is  not,  however,  absolutely  necessary  to  further,  on  failure  of  acceptance,  the  holder 
decide  that  Marius  is  wrong,  for  he  no-  is  bound  to  give  immediate  notice  to  the 
where  lays  down  the  pro|x>6ition  now  in-  drawer,  and  if  he  omits  to  do  so,  he  for- 
sisted  on,  namely,  that  after  a  protest  for  feits  all  right  of  action  against  him,  not 
non-acceptance  a  second  ri^t  of  action  only  in  respect  of  the  default  of  acceptance, 
accrues  to  the  holder  on  the  non-payment  but  also  in  respect  of  the  subsequent  non- 
He  speaks,  indeed,  of  the  holder  retaining  pa3rment  Now,  it  is  very  difficult  to  rec* 
the  bill  after  non-acceptance,  and  applying  oncile  this  doctrine  with  the  notion  that  a 
for  payment,  and  suing  on  default  of  pay-  new  right  of  action  arises  from  the  non-pay« 
ment;  and  this,  as  a  matter  of  prudence,  ment ;  for  if  that  were  so,  it  could  hardly 
may  probably  be  the  wisest  course  which  be  that  such  new  right  of  action  could  be 
a  party  can  pursue.  In  spite  of  the  non-  destroyed  by  the  previous  neglect  to  give 
acceptance,  the  drawer  still  may  pay  the  notice  of  a  matter  unconnected  with  that 
bill  when  at  maturity,  and  the  holder,  hav-  out  of  which  the  second  right  of  action  is 
ing  by  protest  and  notice  on  non-acceptance  supposed  to  arise.  The  argument  of  the 
pat  himself  in  a  condition  to  sue  the  drawer,  plaintiffs  must  be,  that  a  second  right  of 
may  very  reasonably,  as  a  matter  of  pru-  action  on  the  bill  arises  from  the  default  of 
dence,  retain  the  bill,  and  endeavor  to  ob-  payment  in  those  cases  only  in  which  the 
tain  payment  when  the  bill  is  at  maturity,  holder  has  duly  given  notice  of  the  non-ao- 
and  not  involve  himself  in  litigation  until  ceptance,  t.  e.  in  those  cases  only  in  which 
there  has  been  a  failure  of  payment  as  well  the  holder,  by  the  hypothesis,  must  have 
as  of  acceptance.  It  by  no  means,  however,  already  acquired  a  right  of  action  precisely 
follows,  because  this  is  spoken  of  as  being,  similar  to  and  coextensive  with  that  which 
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b^ns  to  run  upon  eadi  instalment  as  it  becomes  due,'  and,  according 
to  tbe  autboiity  of  a  leading  English  case,'  if  a  bill  or  iiote  is  made 
payable  bj'  iustalments,  wilb  n  provision  that  if  one  instalment  fail  the 
whole  sum  shall  tbereuiwri  become  due,  tbe  statute  will  commenot 
Tua  u|HJn  the  entire  debt  fi-om  the  date  of  such  default.  It  might  be 
Hi^ed,  however,  that  this  is  at  variance  with  the  well-known  rule.  tliiU 
no  one  is  obliged  to  take  adraotage  of  a  forfeiture, — aiwintwhichdoea 
not  appear  to  have  been  noticed  in  the  argument,  and  which  is  entitled 
to  considerable  weight  in  such  cases.  It  would  seem,  upon  a  fair  appli- 
cation of  the  last-named  rule,  that  the  debtor  by  his  default  put  himself 
in  a  position  where  bis  creditor  might,  if  he  elected  to  do  so,  treat  the 
whole  debt  as  due ;  but  it  seems  somewhat  uDreaaonable  to  say  that  be 
thei-eby  compels  the  creditor  to  treat  tbe  whole  debt  as  due,  so  tbat  tbe 
statute  is,  even  against  the  creditor's  will,  put  in  motion  to  defeat  hta 
claim.  The  doctrine  of  tiie  cose  referred  to  would  also  seem  to  favor 
forfeitures,  wliereas  it  is  usually  held  that  tbey  are  odious  in  law.' 

lu  tlie  case  of  interest  payable  annually,  while  it  is  held  that  an  action 
may  bo  maintained  therefor  at  the  end  of  each  year,  although  the  prin- 
cipal debt  is  not  due,  yet,  with  singular  inconsistency,  it  is  held  that, 
upon  the  ground  tbat  the  principal  carries  with  it  all  accessories,  tbe 
statute  does  not  begin  to  run  upon  any  part  of  the  interest  until  tbe 
principal  debt  matures.* 

But,  as  will  be  seen,*  where  coupons  are  given  for  interest,  the  stat- 
ute begins  to  run  thereon  fiom  tbe  date  of  theii'  maturity,  whether  tbey 
are  detached  IVom  tlie  instrument  on  which  tbe  interest  accrued  or  not, 
BB  eui'b  of  tbem  is  a  negotiable  instrument  and  evidence  of  a  dialjnct 
and  independent  debt. 

is  thus  supposed  to  vest  in  bim  by  thn  de-  sgainat  from  tbat  time,  and  not  from  the 
fault  of  paymeDt.  This  eeems  to  us  to  be  time  when  tbe  latest  sum  becomes  due. 
a  propoeition  eo  much  Wight  with  incon-  The  statuto  does  not  begin  to  ran  on  a 
■istencf,  and  ao  entirely  destitute  of  prin-  de{>osU  not«  given  by  ■  member  of  n  mutual 
ciplB  and  authority,  that  we  cannot  hold  it  insurance  company,  ichereby  he  agrees  to 
to  be  law.  It  may  b«  added,  that  if  the  pay  a  sum  certain,  or  any  part  thereof, 
law  were  as  ia  contended  for  the  pUintiffa,  "  when  required.''  and  which  by  its  terma 
this  incourenience  would  follow,  that  the  is  a  part  of  the  absolute  funds  of  the  corn- 
holder  of  a  hill  ntinht  at  the  same  time  he  pany  until  an  assesainent  ia  laid.  Bigelow 
prosecuting  two  actions  on  the  name  bill  ».  libby,  117  Mass.  35S. 
•gainet  the  same  party,  for  the  recovery  of  '  Hemp  v.  Garland,  4  Q.  It.  519. 
precisely  the  same  sum."  *  See  also  Banning  on  Limitations,  S6. 
1  Bush  V.  Stowell,  71  Penn.  St.  208.  *  Grafton  Bank  v.  Doe,  19  Vt.  iSS; 
In  Bumliamv- Brown,  23  Me.  400:  Evans's  Henderson  v.  Hnmilton,  I  Hall  <N.  Y. 
Pothier,  404;  Heywoodn.  Perrin,  lOPick.  Sup.  Ct.)  314 ;  Ferry  i.  Ferry,  3  Cush. 
(Mass.)  228;  Tucker  v.  Randall.  2  Mass.  (Moss.)  92.  That  an  action  liea  as  fast  as 
283;  Eantabrook  v.  Moulton,  0  Mass.  258,  the  interest  accrues  diif.  see  Steams  v. 
tbe  rule  was  thus  forcibly  expressed;  where  Brown,  1  Pir^k.  (Masa  )  530  ;  Greenleaf  v. 
»  note  is  made  payable  in  several  annual  Kellogg,  2  Mass.  563;  Couley  v.  Boae,  S  kL 
payments,  the  cause  of  action  for  the  first  221. 

payment  accrues  as  soon  as   it  becomes         '  JW,  sec.  127,  Coupon^  ka. 
payable,  and   the   statute  begins  to  run 
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In  the  case  of  a  note  payable  with  interest  annnall}',  a  voluntary 
pa^'ment  of  the  interest  operates  to  keep  the  principal  debt  on  foot, 
because  it  amounts  to  an  acknowledgment  of  it  as  still  subsisting,  and 
affords  a  ground  for  an  implied  promise  to  pay  it ;  ^  but  the  recoveiy  of 
the  interest  in  an  independent  action  brought  therefor  does  not  have 
that  effect,  because  the  payment  is  involuntary  and  repels  rather  than 
sustains  any  implied  promise  to  pay  the  debt  from  which  the  interest 
arose.* 

Sec.  127.  Coupons,  Interest  Warrants,  &o. — The  statute  of  limita- 
tions begins  to  run  against  coupons  or  interest  warrants  from  the  time 
they  respectively  mature;  and  this  is  so  even  though  they  are  not 
detached  fh>m  the  bond  which  represents  the  principal  debt.'  Such 
instruments  are,  if  paj'able  to  bearer,  negotiable,  and  a  right  of  action 
accrues  upon  them  as  soon  as  they  become  due  in  the  hands  of  any 
person  who  is  the  legal  bearer  of  the  same.^  They  are  treated  as  prom- 
issory notes  negotiable  b}'  the  law  merchant.* 

^  Green  v.  Greensboro  College,  88  N.  C.  the  next  winter,  asually  the  best  time  to 

449.  draw  it,  all  which  the  defendant  agreed 

'  Morgan  v.  Rowlands,  ante;  Harding  should  be  done.     Held,  that  this  demand 

V,  Edgecombe,  4  H.  &  N.  872.  was  most  appropriate  to  such  a  note,  and 

*  Amy  V.  Dubuque,  98  U.  S.  470,  same  the  defendant  by  failing  to  answer  it,  as  he 
rule  as  to  detached  coupons  ;  Clark  v.  promised,  became  liable  to  pay  the  note  in 
Iowa  City,  20  Wall.  (U.  S.)  588  ;  contra^  money.  The  payee  could  therefore  recover 
see  Lexington  v.  Butler,  14  Wall.  (U.  S. )  upon  the  money  counts.  Read  v.  Sturte- 
282;  Kenosha  v.  Lamson,  9  id.  477.  Where  vant,  40  Vt.  704.  In  Thrall  v.  Mead,  40 
coupons  are  made  payable  semi-annually,  on  Vt.  540,  a  note,  dated  March  14, 1882,  made 
** presentation  of  the  respective  coupons  "payable  in  officer's  fees  as  constable," 
hereto  attached,*'  it  was  held  that  an  action  although  not  in  terms  expressed  to  be  pay- 
could  be  brought  thereon  without  presents-  able  on  demand,  or  on  request,  was  held 
tion,  although  they  need  not  be  paid  until  by  legal  construction  so  payable;  and  no 
delivered  up.  Warner  v.  ^Rising  Fawn  demand  having  been  made  until  1869,  it 
Iron  Co.,  8  Woods  (U.  S.  C.  C),  514.  was  held  that  the  note  was  barred  by  the 

*  Evertsen  v.  Nat.  Bank  of  Newport,  statute  of  limitations.  Where  a  debt  is 
66  N.  Y.  14;  Cooper  v.  Thompson,  18  payable  in  specific  property,  a  new  contract 
Blatch.  (U.  S.  C.  C.)  484;  Bailey  v.  Lan-  made  before  the  debt  has  become  payable, 
sing,  18  id.  424.  changing  the  mode  of  payment,  and  ex- 

*  Cooper  V.  Thompson,  ante.  The  rule  tending  the  time,  needs  no  new  considera- 
in  such  cases  is,  that,  unless  the  payor  has  tion  for  its  support.  The  general  rule  in 
put  it  out  of  his  power  to  pay  in  the  kind  case  of  such  debt  is,  that  no  action  accrues 
of  property  stipulated  for,  a  note  payable  imtil  request  or  demand,  and  that  the  stat- 
in specific  articles,  on  demand,  does  not  ute  does  not  commence  to  run  until  de- 
become  due  until  demand  is  made ;  but  mand  is  made  ;  but  the  creditor  may  be 
when  a  demand  has  been  made  and  the  guilty  of  such  unreasonable  neglect  in 
payee  fails  to  pay,  the  payee  then  becomes  omitting  to  make  demand  as  will  set  the 
entitled  to  be  paid  in  money.  Thus,  the  statute  in  operation  without  demand, 
payee  of  a  demand  note  payable  in  hem-  Where  a  note  of  $400,  dated  Feb.  19, 
lock  bark,  given  Feb.  19,  1863,  demanded  1827,  was  payable  in  instalments  in  grain, 
payment  in  the  summer  of  1863,  according  the  last  instalment  April  1,  1832,  and  in 
to  its  terras,  requesting  the  defendant  to  June,  1829,  it  was  agreed  between  the 
have  the  bark  peeled  during  the  summer,  plaintiffand  maker  that  the  plaintiff  should 
the  season  for  peeling  bark,  and  delivered  not  call  for  the  grain  until  the  last  instal- 
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Sec.  128.  Notes  pafable  in  Specifle  Articles. —  WTiere  a  nolo  {g 
made  paj*able  in  Epecific  articles  on  dcmaDd,  &n  action  cannot  bt;  main* 
taioed  thereon  until  a  demand  la  made  for  [tayinent.  Thus,  where  a 
note  was  made  payable  '^  in  produce  or  wood  from  the  fann  on  demand 
OS  tht!  payee  may  want  to  use  tlie  Hame,"  it  was  held  that  a  lajise  of 
twelve  years  without  a  demand  did  not  bar  an  at-tion  on  the  note,  in 
tiie  absence  of  proof  when  as  a  matter  of  fact  a  reasonable  time  for 
making  the  demand  expired,  or  of  facts  from  which  the  law  would 
assume  a  limit  to  such  reasonable  time ; '  and  the  same  nile  was  adopted 
in  a  case  where  a  note  was  made  payable  in  "bankable  pai>er  when 
wanted.'"  But  if  a  uot«  is  payable  in  apecific  articles,  and  tbe  time 
and  place  of  payment  is  fixed,  the  plaintiff's  right  of  action  becomea 
complete,  unless  the  paj~ee  was  present  at  the  place  on  the  day  fixed  foe 
payment,  ready  to  perform ;  in  all  other  cases,  however,  a  demanci 
before  action  brought  is  necessarj'  to  put  the  statute  in  motion. 

Sec.  129.  Notes  subject  to  Asaeument.  —  Where,  m  is  the  case 
with  notes  given  t^  mutual  insurance  companies,  premium  notes  are 
given,  subject  to  assessment  b}'  the  company,  at  such  times  and  in  such 
sums,  not  exceeding  in  all  the  sum  for  which  Ibe  not«  is  given,  but  not 
payable  iu  full,  at  all  events,  the  statute  <]oes  not  attach  to  the  note  at 
all,  until  an  assessment  is  made  by  the  company  for  tbe  purposes  con- 
templated and  a  demand  is  made  therefor,  or  the  method  of  notice  pro- 
vided by  statute  has  been  complied  with,  and  then  it  attaches  only  to 
tbe  amount  assessed,  and  begins  to  run  tticreon  from  the  date  of  iiotioo 
or  demand,  leaving  the  balance  unoQ'ccted  by  the  statute.'    But,  ia 

meat  became  payable;  and  ia  the  nintD  balanca  then  anpaid  on  the  nt>t«  bccama 
time  the  maker  was  to  render  rach  service  pajuble  in  giain  upon  reawnahle  notice  or 
»»  constable  for  the  plaintiO'  aa  be  should  demand  by  the  plaintiff,  and  it  wa*  held 
call  for,  from  time  to  time,  which  were  to  that  aii  years  from  1845  was  the  limit 
apply  on  the  note;  and  before  April  1,  of  a  Rasoaable  time  in  which  to  make 
1S32,  the  paitiea  agreed  that  the  balance  demand,  and  that  after  the  expiration  of 
due  aliould  be  postpoiied  to  an  indefinite  that  six  years  the  statute  began  to  run. 
period,  and  that  the  plaintiff  should  still  ■  Stanton  v.  Stanton,  37  Vt.  411. 
continue  Co  receive  hia  pay  in  tbe  services  '  Harbor  v.  Morgan,  4  Ind.  ISS. 
of  tbe  maker  as  constable,  the  lalt«r  agree-  '  Hope  Mat.  Ins.  Co.  v.  Perkins,  2  Abb. 
ing  to  rendcT  such  services  aa  called  for  App.  Dec.  (N.  V.)  3S3;  Hope  Ina.  Co.  «. 
from  time  to  time,  and  if  any  balance  still  Weed,  28  Conn.  Gl ;  Howland  e,  Edmonds, 
remained  due.  after  deducting  such  ser-  24  K.  Y.  307;  Howland  o.  CDykemlall,  40 
rices,  the  aame  should  be  payable  at  any  Barb.  (N.  Y.)  320  ;  Sands  v.  St.  John,  3S 
time  after  April  1,  1832,  in  grain,  upon  id.  328;  Savage  v.  Hedbury,  18  N.  Y.  83. 
giving  reasonable  notice  to  pay  in  grain,  —  Thus  in  Sands  v.  Lilienthal,  40  N.  Y.  f>41, 
it  was  held  that  no  new  consideratioa  it  was  held  that  where  a  premium  note 
was  required  (o  support  this  agreement  as  given  to  a  mutual  insurance  company, 
to  mode  of  payment  or  extension  of  time,  which  has  been  regularly  aasesaed  to  ita 
It  was  held  that  this  case  was  distiugaish-  full  amount,  the  time  of  payment  tiled, 
able  from  those  where  the  debt  was  already  and  notice  of  the  assessment  duly  pub- 
due  and  payable  in  money  when  the  new  lished.  the  statute  begins  to  run  from  that 
Kgreemeut  was  made;  and  tbe  maker  hav-  date,  without  a  personal  demand.  In  rt 
ing  ceased  to  be  consUUe  in  1845,  the  Slater  Mut  Fiie  Ina.  Co.,  10  E.  I.  42. 
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case  the  statute  does  not  provide  the  manner  in  which  notice  of  such 
assessment  shall  be  given,  the  statute  does  not  begin  to  run  thereon 
until  demand  is  made  therefor.^  But  a  different  rule  is  adopted  where 
the  statute  provides  the  manner  in  which  notice  of  the  assessment  shall 
be  given,  and  the  statute  in  such  cases  begins  to  run  fh>m  the  time 
when  notice  as  required  by  the  statute  is  given. ^  And  the  same  rule 
prevails  as  to  guaranty  notes,  or  notes  given  as  a  part  of  the  capital  of 
the  compau}*,  assessable  as  the  directors  may  direct.*  But  in  New 
York,  in  the  cases  last  cited,  it  was  held  that  where  such  notes  are 
payable  at  all  events,  although  in  terms  payable  at  such  times  and  in 
such  portions  as  the  directors  may  require,  they  are  nevertheless  in 
legal  effect  pa3'able  on  demand.  But  this  is  upon  the  ground  that  the 
statute  required  all  such  notes  to  be  made  payable  within  twelve  months, 
consequently  they  are  treated  as  due  absolutely  and  immediately,  and 
that  the  statute  b^ns  to  run  thereon  firom  their  date.  But  in  a  Con- 
necticut case,^  a  doctrine  apparently  different  from  this  was  held :  but 
an  examination  of  the  latter  case  shows  that  there  is  in  reality  no  con- 
flict of  doctrine.  In  that  case,  a  note  was  given  in  the  following 
terms:  — 

$2,500.  New  York,  Ist  May,  1847. 

Twelve  months  after  date,  or  sooner  if  required,  I  promise  to  pay  to  the 
Hope  Mutual  Life  Insurance  Company  of  Stamford,  Connecticut,  or  order, 
two  thousand  five  hundred  dollars,  or  such  assessments  on  the  same  as  the 
trustees  find  it  necessary  to  impose,  for  the  purpose  of  paying  losses,  agree- 
ably to  the  terras  of  my  subscription  to  the  guaranty  fund  of  said  company, 
dated  19th  April,  1847,  for  value  received. 

Nathl.  Webb. 

It  will  be  observed  that  this  note  in  terms  is  made  paj'able  in  twelve 
mouths  from  its  date ;  but  it  is  also  made  subject  to  the  terms  and  con- 
ditions of  the  defendant's  subscnption  to  the  guarantee  fund  of  the 
company,  of  the  date  named,^  and  that  was  as  follows :  ^^  Whereas  it 
has  been  deemed  advisable  b}'  the  Hope  Mutual  Life  Insurance  Com- 
pany of  Stamford,  Connecticut,  to  create  a  fund  for  the  indemnity  of 
persons  insured  by  said  company,  as  a  security  in  addition  to  expected 
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Sands  v.  Annesley,  56  Barb.  (N.  Y. ) 
i    Howland    v,    Cuykendall,    40    id. 


SaDds  V.  Lilienthal,  ante, 

Howland  v.  Edmonds,  24  N.  Y.  807; 

V.  Yates,  33  Barb.  (N.  Y.)  627; 
Sands  v,  St  John,  86  id.  682 ;  Ck)lgate  v, 
Backingham,  37  id.  177.  In  Western 
R.  R.  Co.  V.  Avery,  64  N.  C.  491,  it  was 
held  that  the  statute  begins  to  run  against 
an  action  ujwn  a  subscription  to  stock  of  a 
oorporation  as  to  each  instalment  called  in, 


from  the  time  the  directors  make  the 
call. 

*  Hope  Mut  Life  Ins.  Co.  v.  Weed,  28 
Conn.  51. 

^  And  there  were  no  statutoiy  pro- 
visions in  Connecticut  requiring  such 
notes  to  be  made  payable  absolutely  within 
twelve  months  from  date,  as  there  were  in 
New  York,  under  which  the  cases  from  that 
State  were  decided.  Bell  v,  Yates,  83 
Barb.  (N.  Y.)  627;  Sands  v.  St  John,  86^ 
id.  628;  Howland  v.  Edmonds,  ante. 
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profits,  the  subscribers  hereto  have  agreed  with  the  said  company  to 
contribute  to  the  said  AiiicI  the  amouats  respectively  set  opposite  their 
names,  by  giving  their  promissory  notes  payable  in  one  year,  upon  Ibe 
condition  that  the  same  shall  be  held  by  the  said  company  for  the  sole 
purpose  of  paying  losses  which  shall  accrue  upon  the  i«>licies  issued  by 
the  said  company,  and  shall  not  be  used  until  the  other  funds  in  the 
hands  of  said  company  shall  have  been  first  applieil ;  that,  for  any 
dcBciency  af^r  the  application  of  said  funds  on  account  of  such  losses, 
the  said  notes  shall  be  subject  to  assessment  for  the  amount  required ; 
that  the  said  indemnity  fund  sliall  in  no  event  bo  liable  for  the  expenses 
of  said  company,  or  claims  against  them,  other  than  those  arising  upon 
policies  issued  by  them ;  and  in  the  latter  ease,  only  after  all  other 
ninds  of  said  company  have  been  exhausted  ;  that  for  the  loan  of  said 
notes  the  subscribers  shall  be  entitled  to  an  allowance  at  the  rate  of  six 
per  cent  per  annum,  so  long  as  the  said  company  shall  hold  the  said 
security ;  that,  whenever  a  surplus  of  capital  shall  have  been  acquired 
by  the  company'  out  of  the  profits  of  business,  to  tlie  amount  of  $25,000, 
the  indemnity  herein  provided  shall  cease,  and  the  notes  or  securities 
shall  be  returned  to  the  subaciibers  respectively  ;  it  being,  however, 
understood  that  the  subscribers  hereto  may,  in  lien  of  having  such 
return,  absorb  the  amount  of  their  notes  in  premiums  or  poliL-ies  on 
their  own  lives,  or  lives  of  others  procured  through  their  agency.  To 
which  terms  and  conditions  the  said  company  assent,  and  agree  to  hold 
the  said  security  in  conformity  thereunto.  Stamford,  19th  April,  1S47." 
This  the  defendant  and  others  subscribed ;  and  in  compliance  with  its 
terms  the  note  in  suit  was  expcuteil,  and  made  subject  to  it.  In  1854 
an  assessment  of  seventy-five  per  cent  was  rendered  necessary,  and 
was  properly  made  upon  the  note.  The  defendant  insisted  that  the 
note  became  due  absolutely  in  twelve  months  from  its  date,  and  that  it 
was  barred  by  the  statute.  But  the  court  held  that  it  must  be  construed 
in  connection  with  the  agreement,  and  that  by  its  terms  no  action  conid 
be  sustained  upon  it  until  an  assessment  was  made  uiron  it,  and  that 
the  statute  did  not  begin  to  run  upon  any  part  of  the  note  until  tliat 
time.  In  this  respect,  the  case  differed  from  the  New  York  cases,  and 
cannot,  in  any  sense,  be  said  to  conflict  with  them.'  Where  security 
notes  are  given  to  joint-stock  insurance  companies  which,  by  the  terms 
of  its  charter,  are  to  become  its  absolute  property,  the  statute  begins 
to  run  thereon  IVom  the  time  they  respectively  become  due.*  Where  a 
right  to  assess  stockholders  of  a  coiporation  of  any  kind  exists  by 
statute,  the  statute  only  Isegins  to  run  thereon  when  an  assessment  is 
lawfully  made.' 

Sec.  130.    Bill  of  Bxchane«  payable  at  Particnlar  Place.  —  Where 
A  bill  of  exchange  is  made  payable  at  a  particular  place,  as  at  the 

"  See  hIso  Hope  Mat.  Life  loa.  Co.  v.  »  Osgood  v.  Stmiiss,  65  N.  Y.  672. 

Taylor,  2  Robt.   (N.  Y.   Sup.    Ct)  278,  •  Com.   v.  Coohituate   Bank,   S  Allen 

where  die  same  mle  is  adopted.  (Han.),  42. 


§  181.] 


BILLS,  NOTES,  CHECKS,  ETC. 


'801 


Granite  Bank  in  Boston,  it  does  not  become  dae  and  payable,  so  that 
an  action  can  be  maintained  thereon  until  after  a  demand  at  that  place 
and  its  dishonor  there ;  ^  ^'  therefore/'  says  Stort,  J.,  in  the  case  last 
cited,  ^^  the  statute  of  limitations  begins  to  run  from  the  time  of  such 
demand,  and  not  from  the  time  when  the  bills  were  payable  according 
to  their  tenor."  *  The  liability  of  the  drawer  of  a  bill  of  exchange  to  a 
subsequent  indorser  dates  from  the  dishonor  of  the  bill,  and  not  from 
the  time  when  the  indorser  paid  it.* 

Sec.  131.  Bills  accepted  after  Maturity.  —  As  a  bill  of  exchange 
may  be  accepted  after  it  is  overdue,^  there  can  be  no  doubt  that  the  stat- 
ute begins  to  run  thereon  fh>m  the  date  of  its  acceptance,  althqugh  this 
precise  question  does  not  seem  to  have  been  decided.*  But  in  the  case 
of  a  note  dated  January  1,  but  not  delivered  until  July  1,  it  has 
been  held  that  the  statute  begins  to  nin  thereon  from  the  day  of  its 
issue,  and  not  from  the  day  of  its  date ;  ^  but  in  the  case  referred  to 
the  note  was  payable  on  demand,  and  was  delivered  to  a  third  person 
in  escrow  until  certain  conditions  had  been  complied  with  J  In  another 
English  case«^  a  married  woman,  being  administratrix,  received  a  sum 
of  money  in  that  character,  and  lent  the  same  to  her  husband,  and 
took  in  return  for  it  the  joint  and  several  promissory  notes  of  her  hus- 
band and  two  other  persons,  payable  to  her  with  interest.  The  note 
was  dated  Nov.  20,  1817.  The  husband  died  in  1827,  and  after  his 
death,  to  an  action  brought  by  her  against  the  other  parties  to  the  note, 
they  set  up  the  statute  of  limitations  in  bar  of  the  action.  The  court 
held  that,  although  she  could  not  have  maintained  an  action  on  the  note 
during  her  husband's  lifetime,  yet,  that  he  having  died,  and  it  having 
been  given  for  a  good  consideration,  it  was  a  chose  in  action  surviving 
to  the  wife,  and  that  she  might  maintain  an  action  thereon  at  any  time 
within  six  j'cars  from  the  time  of  his  death. 

But,  while  the  rule  as  stated  might  prevail  as  to  notes  payable  on 
demand  or  as  to  bills  indorsed  when  overdue,  such  is  not  the  rule  as  to 
the  indorsement  of  a  note  by  a  third  pei-son  payable  at  a  fixed  time  after 
it  becomes  due.  In  the  latter  case,  the  statute  runs  from  the  time  when 
the  note  became  due ;  and  the  indorsement,  instead  of  creating  a  neyr 
contract  so  as  to  start  the  running  of  the  statute  af\*esh  from  that  date, 
is  merely  accessary  to  the  old  contract,  and  does  not  suspend  or  in  any 
wise  affect  the  operation  of  the  statute  on  the  note.*    But  the  maker 


»  Picquet  v,  Curtis,  1  Sum.  (U.  S.  C.  C.) 
478.  This  also  is  the  rule  in  France,  art. 
123,  Code  of  Commerce ;  also  arts.  173  and 
174,  according  to  Story,  J.,  in  the  fore- 
going case. 

«  Rowe  V.  Young,  2  B.  &  B.  166. 

•  Hunt  V.  Taylor,  108  Mass.  608. 

*  Williams  v.Winans,  14  N.  J.  L.  389; 
8paaldiDg  v.  Andrews^  48  Penn.  St. 
418. 


*  Benjamin's  Chalmers's  Digest,  art. 
262,  subd.  2. 

A  Savage  v.  Aldren,  2  Stark.  232. 

7  Hill  V.  Henry,  17  Ohio,  9;  Richards 
V.  Richards,  2  a  &  Ad.  447. 

^  Richarda^v.  Richards,  ante. 

^  Scarpelini  v.  Atchison,  7  Q.  B.  864. 
See  Webster  v.  Eirke,  17  id.  947,  where  it 
was  suggested  that,  as  to  the  statute  of 
limitations,  under  such  circumstanoes,  the 
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or  tlie  Dote  may  reviro  it  by  iudorsiog  hiu  name  on  tbe  book  thereof 
after  the  statute  baa  run  npon  it.  Thue,  the  maker  of  a.  not«,  twenty 
Vcnrs  after  its  maturity,  aigued  his  name  on  the  back  of  it,  and  it  was 
lieUl  that  an  action  lay  against  him  on  the  uot«  at  any  time  within  eix 
yuars  from  the  date  of  euch  indorsement,*  aa  auch  indorsement  operated 
as  an  acknowledgment  in  writing  that  the  debt  is  dut  and  payable,  and 
alao  to  a  new  promise  to  pay  it.^ 

8ec.  132.  Btlla  and  Hotea  subject  to  Oraoa.  —  Where  a  bill,  note, 
or  other  obligation  is  subject  to  grace,  the  statute  begina  to  run  thei'e- 
on  only  from  the  laat  day  of  grace.'  But,  the  mercantile  usage  in  the  , 
matter  of  grace,  having  the  effect  of  law,  where  a  bill  or  note  falls  doe 
on  Sunday  it  ia  treated  as  due  on  the  previous  Saturday,  and  the  atab- 
ute  begins  to  run  from  that  time.  Thus,  in  an  Enghah  case  *  involving: 
this  queation,  Wills,  J.,  thus  stated  both  the  facts  of  the  case  and  the 
law  applicable  thereto.  He  said  -■  "  This  is  an  action  on  a  promissory 
note  at  three  months,  dated  1 1th  March,  1874,  which  would,  tlierefore, 
prima  facie,  be  due  on  tbe  14th  June,  1874.  The  14th  June,  1874, 
was  a  Sunday.  The  writ  in  tie  action  bears  date  the  14th  June, 
1880.     The  defence  is  that  the  vsuise  of  action  did  uot  accrue  within 


holder  for  the  time  being  might  bf>  treated 
M  a  truitee  of  tUo  action  ;  bo  that  prior  or 
•nbaeqnuDt  iudoraeea  are,  us  tietweeii  theni' 
BelvEd  and  earlier  [larties,  prejudiced  liy 
his  laches. 

1  Bonrdin  r.  Greenwood,  L.  R.  13  Eq. 
!81. 

*  8«e  Ctuaemora  «.  Tntner,  L.  R.  10 
Q.  B.  600;  In  n  Steamer  Co.,  L  B.  9  Cb. 
App.  828,  as  to  the  requisites  of  an  ac- 
knowledgmeut  in  writing. 

»  Pickard  V.  Valentine,  18  Me.  512; 
Kimball  v.  Fuller.  13  La.  An.  602.  An 
action  brought  upon  a  note  or  bill  upon  the 
cU;  it  tnuoraes  due  is  premature.  Skid- 
more  V.  Little,  i  Tex.  301  ;  Wiltombe  v. 
Dodge,  3  Cal.  260;  and  if  the  note  is  enti- 
tled to  grace,  an  action  on  the  last  iny  of 
grace  is  also  premature.  Smith  v.  Ayles- 
woith,  40  Barb.  (S.  Y.)  101  ;  Ootbout  v. 
Ballanl,  11  id.  33.  The  maker  has  the 
whole  of  the  last  day  of  grace  to  pay  the 
note  in  Taylor  v.  Jacoby,  2  Pean.  St.  495  ; 
Wiggle  V.  Thompeon,  19  Miss.  152;  Lunt 
V.  Adams,  17  Me.  230.  But  in  Maine  it 
is  held  that  an  action  may  be  commenced 
on  the  last  day  of  grace  If  there  has  been 
a  demanrl  made,  or  if  the  note  is  payable 
at  a  bank,  and  the  suit  is  commenced  after 
banking  hours,  Veazie  IJank  o.  Winn,  10 
Me.  62 ;  Vandeiande  «.  Chapman,  48  Me. 


2f12;  but  this  ii  not  tbe  general  rnle,  and 
tlie  casea  gcnarally  make  no  diatinction 
in  this  respect,  because  a  note  is  puyabls 
at  n  bank,  Smith  p.  Ayleaworth,  Qiile ; 
Outhout  V.  Ballard,  ante.  In  South  Caro- 
lina it  is  held  that  a  ]>eT«on  may  be  sued 
OTi  a  note  or  bill  on  the  last  day  of  grace. 
McKenrie  e.  Durant,  9  Rich.  (3.  C.)  61; 
Wilson  0.  Williams,  1  N.  Jt  McColxl  (S.C.), 
440.  Another  matter  in  i-eference  to  notes 
or  bills,  80  far  as  the  liTne  when  a  right  of 
action  accrues  against  an  indorser  is  con- 
cerned, must  be  borne  in  mind,  and  that  ia 
that  an  action  will  not  lie  sgaini.t  liim,  nor 
against  a  drawer  of  a  bill,  until  every  pre- 
liminary step  baa  been  taken  necessary  to 
fix  bis  liability  absolutely.  Green  v.  Dar- 
ling, 15  Me,  139.   CoDae<iuentlj  if  he  livex 


n  will 


not  lie  against  him  until  notice  of  protest 
is  actually  uervcrt,  Xew  England  Bank  v. 
Lewis,  2  Pick.  (Mass.)  125  ;  wliercas  if  be 
lives  in  another  town,  an  nctiim  lies  imme- 
diately after  the  notice  is  put  into  the  post- 
office.  Shed  V.  Brett,  1  Pi.'k.  (Klass.)  101; 
Stanton  v.  Blossom.  II  Ma^  116;  Flint 
V.  Rogers,  18  Me.  67. 

*  Morris  o.  Richards.  45  L.  T.  n.  s. 
210 ;  reported  also  25  Alb.  L-  ,1.  53.  See 
also  Hibemia  Bank  i>.  O'Grody,  47  Cal. 
579,  to  the  same  elTecl. 
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six  years  before  the  commencemeDt  of  the  action.  The  general 
role  of  law  is,  that  when  the  last  of  the  daj'S  of  grace  falls  on  a 
Sunday,  the  bill  or  note  is  payable  on  the  Saturday.  It  is  contended, 
however,  that  though  the  note  was  payable  on  the  Saturday,  no  cause 
oi  action  arose  till  the  expiration  of  the  third  day  of  grace ;  in  short, 
that  although  after  business  hours  on  the  Saturday  nothing  that  the 
maker  of  the  note  could  do  could  prevent  the  state  of  things  then 
constituted  from  ripening  into  a  cause  of  action,  none  existed  until 
after  twelve  o'clock  on  Sunday  night,  —  a  proposition  which  there  is  no 
difficulty  in  understanding,  \mt  for  which,  as  it  seems  to  me,  there  is 
no  authority.  The  so-called  period  of  grace  is  not  a  definite  period 
laid  down  by  express  enactments ;  its  existence  is  an  incident  annexed 
by  mercantile  usage  to  a  bill  or  note.  It  has  its  origin  and  foundation 
in  mercantile  usage  and  nothing  else.  As  late  as  1695  it  was  still  the 
subject  of  evidence,  and  proved  like  an}*  other  mercantile  custom  by 
the  testimony  of  witnesses.^  It  must  be  taken  now  to  be  established  as 
a  part  of  the  law  mercantile,  that  a  bill  or  note  which,  according  to  its 
terms,  imports  an  obligation  to  pay  on  a  given  date,  reallj'  obliges  the 
part}*^  to  pay  in  oi*dinary  cases  on  the  third  day  after  each  date ;  but 
looking  to  the  way  in  which  that  proposition,  now  one  of  law,  has  come 
to  be  one  of  that  nature,  it  is  evident  that  it  merely  expresses  the  result 
of  the  general  practice  of  mercantile  men,  and  that  the  proposition 
must  be  taken  subject  to  such  limitations  as  are  established  by  equally 
universal  practice.  One  of  those  limitations  is  that  if  the  third  day  be 
a  Sunday  the  bill  or  note  is  payable  on  the  previous  da^'.  Prima  facie^ 
the  obligation  to  pay  on  the  third  day  in  the  one  case,  and  on  the  sec- 
ond in  the  other,  must  rest  upon  grounds  of  precisely  the  same  kind ; 
namely,  it  must  depend  upon  the  universal  practice  that  payment  which 
frima  facie  would  have  to  be  made  on  a  given  day  was  made  at  a  date 
later  by  three  days  in  the  one  case  and  by  two  in  the  other.  I  see, 
therefore,  no  ground  prima  facie  for  supposing  that  different  conse- 
quences are  to  follow  if  the  third  day  in  the  one  case,  or  second  day  in 
the  other,  be  allowed  to  elapse  without  payment  having  l)een  made. 
In  either  case,  prima  facie  the  cause  of  action  is  complete,  and  it  lies 
upon  those  who  set  up  the  distinction  to  establish  it.  If  it  exists  at 
aU,  it  must  be  by  virtue  of  mercantile  usage  so  well  recognized  among 
mercantile  men  as  to  have  passed  into  law.  Not  only  is  there  no  trace 
of  it  in  any  book,  but  it  is  very  difficult  to  see  how  there  could  ever 
have  been  such  a  state  of  things  as  would  have  afforded  evidence  of 
such  a  custom,  excepting  in  such  a  case  as  the  present.  There  would 
not  and  there  could  not  be  any  thing  to  bring  it  to  the  test,  unless  a 
writ  could  be  issued  on  Sunday,  and  unless  it  were  frequently  material 
whether  the  writ  were  issued,  or  at  all  events  issuable,  on  the  Sunday 
instead  of  the  Monday.     No  custom  amongst  mercantile  men  could 

1  Tassell  v,  Lewis,  1  Ld.  Raym.  748. 
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grow  up  in  respect  to  such  a  matter,  anil  it  is  inponceivabic  that  at  th* 
date  when  Tassell  v.  Lewia,  abi  gup.,  was  trieil  before  Holt,  C.  J.,  any 
siic'li  proposition  could  have  been  established  by  evidente.  For  these 
reasons  I  am  of  opinion  that  the  eatisp  of  action  arose  as  soon  aa  the 
ISth  June.  1874,  was  passed,  and  that,  subject  to  a  second  qnestioa 
now  to  be  considered,  the  writ  ixsued  on  the  14th  June,  1S8Q,  was  • 
day  too  late.  It  happens,  however,  that  the  13th  June.  1«80,  was  A  j 
iSunttnv.  so  that  no  writ  could  be  issued  on  that  day.  and  it  is  said  that  I 
under  Order  LVII,  r.  3,  of  the  first  schi?dule  to  the  Jiidicatui-e  Aet  of 
1875,  the  cause  of  action  did  nevertheiesa  arise  within  sis  years  of  the 
commencement  of  the  action.  I  am  of  opinion  that  this  rule  has  no 
Buoh  application  in  this  case.  Tlie  "  time  for  doing  any  act"  in  this 
rule  refers  to  times  limited  by  the  practice  of  the  court  for  taking  pro- 
ceedings ;  and  the  effect  of  tlie  rule  is,  lliat  in  the  eases  to  wliich  it  is 
applicable,  a  proceeding  which  but  for  that  enactment  would  not.  if 
taken  on  Monday,  be  duly  taken  according  to  the  practice  of  the  t-own, 
whether  established  by  definite  enactment  or  otherwise,  shall  never- 
theless be  held  to  be  duly  taken.  It  certainly  was  never  intended  that 
the  provision  should  affect  the  atatut*  of  limitations.  The  writ  in  thia 
case  was  "duly  issued"  on  the  Monday,  without  the  protection  of 
Order  LVII.  r,  3.  and  there  is  nothing  in  the  enactment  to  alter  the 
actual  date  of  the  commencement  of  the  ailion.  For  these  reasons, 
my  Judgment  mnst  be  for  the  defendants,  and  with  costs." 

In  A  California  case,'  a  nof«  was  given  dated  Feb.  27,  1869,  pay- 
able  twelve  months  after  date,  atid  it  was  held  that  it  fell  due  Feb,  27, 
1870;  and  that  an  action  couiiiKowd  on  il  March  1.  187;i.  was  too 
late  to  save  the  not«  fi-om  the  operation  of  the  statute,  although  the 
last  day  of  February,  1869,  was  Jaundai-. 

Sec.  133.  Notes  Payable  upon  the  happeolns  of  a  Contingency. — 
Where  a  note  made  payable  upon  the  happening  of  a  certain  event 
also  contains  a  clause  as  follows  ;  "or  as  soon  as  otherwise  convenient," 
—  it  is  payable  in  a  reasonable  time  i  and  if  the  maker  makes  a  payment 
thereon  within  a  certain  time,  as  within  sixty  days  from  its  date,  the 
parties  will  thereby  be  treated  as  having  flsed  upon  that  as  a  reasonable 
time,  and  the  statute  will  begin  to  run  on  the  note  from  that  time."  If, 
however,  there  are  no  qualif\ing  words,  but  a  certain  event  or  contin- 
gency is  absolutely  fixed  upon,  the  statute  will  not  begin  to  run  until 
the  event  or  contingency  occrirs.' 

An  accommodation  indorser,  or  one  who  indorses  for  the  maker  with- 
out any  consideration,  cannot  recover  of  the  maker  except  upon  the 
note ;  consequently  as  to  him  the  statnle  begins  to  run  fi-om  the  time 
the  note  became  due,  and  not  from  the  time  of  its  payment  by  him ;  • 
and  although  he  paid  the  note  before  the  statute  bad  run  thereon,  yet 
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if  more  than  six  years  have  elapsed  between  the  time  the  note  became, 
due  and  the  commencement  of  the  action,  he  cannot  recover  of  the 
maker.  In  other  words,  his  relation  to  the  note  by  its  payment  is 
simply  the  same  that  the  holder  held  thereto,  and  he  can  enforce  no 
right  against  the  maker  which  the  holder  could  not  enforce.^  But  in 
the  case  of  an  accommodation  acceptor  it  is  held  that  the  statute  begins 
to  run  from  the  time  he  pays  the  bill,  and  not  from  the  time  when  it 
became  due.' 

Sec.  134.  Indorser  of  Notes  or  Bills.  —  The  indorsement  of  a  bill 
after  it  is  dishonored  creates  a  new  contract  as  to  the  indorser  and 
indorsee.  Thus,  if  A.  is  the  holder  of  a  dishonored  bill,  and  three 
years  afterwards  he  indorses  it  to  B.,  while  the  indorser  must  sue  the 
acceptor  within  six  years  from  the  time  when  the  bill  matured,  yet  he 
has  six  3'ears  from  the  date  of  the  indorsement  in  which  to  sue  A.* 
The  reason  for  this  rule  is  that  by  the  indorsement  the  indorser  con- 
tracts to  pay  the  bill  if  the  acceptor  does  not ;  and  as  the  indorsement 
creates  a  new  contract  as  between  him  and  tlie  indorser,  it  outlives  the 
validity  of  the  bill  as  to  the  other  parties,  and  the  statute  only  begins 
to  run  from  the  date  of  indorsement,  because  that  is  the  time  when  the 
right  of  action  accrues  against  the  indorser.^ 

Sec.  135.  Acceptor  of  Bill.  —  The  statute  runs  in  favor  of  the 
acceptor  of  a  bill  who  accepted  it  before  it  became  due,  from  the  day 
the  bill  becomes  pa^'able,  and  not  from  the  date  of  the  acceptance ;  * 
but  if  a  blank  acceptance  is  given  to  a  person,  and  ten  years  afterwards 
he  fills  it  up  as  a  bill  payable  three  months  after  date,  and  negotiates  it 
to  a  bona  fide  holder,  the  statute  does  not  begin  to  run  thereon  until  it 
.  is  payable.*  If,  however,  a  bill  is  accepted  after  it  is  due,  the  statute 
begins  to  run  from  the  date  of  acceptance,  because  it  is  payable  tn- 

Sec  136.  Drawer  of  Bill.  —  If  a  bill  of  exchange  drawn  payable 
sixty  or  any  other  number  of  da^s  after  sight,  is  presented  for  accept- 
ance before  it  becomes  due,  and  is  dishonored  by  non-acceptance,  the 
statute  begins  to  run  in  favor  of  the  drawer  from  the  time  when  it  was 
BO  dishonored  and  notice  thereof  sent  to  the  drawer,  and  not  from  the 
time  when  it  becomes  payable.®      But  if  a  person  accepts  a  bill  to 


*  Williams  v.  Durst,  anit;  Woodruffs. 
Moore,  8  Barb.  (N.  Y.)  171;  Kennedy  v. 
Carpenter,  2  Whart.  (Penn.)  844  ;  Hoyt 
V.  Reed,  2  Blackf.  (Ind.)  369. 

«  Reynolds  ».  Doyle,  2  Scott  N.  P.  45. 
In  BuUock  V.  Campbell,  9  Gill  (Md.),  182, 
this  was  also  held  to  be  the  rule  in  the 
case  of  an  accommodation  indorser. 

•  Benjamin's  Chalmers's  Digest,  266. 

4  Woodruff  V.  Moore,  8  Barb.  (N.  Y.) 
171;  Whitehead  r.  Walker,  9  M.  &  W. 
506. 


«  Holmes  v.  Eerrison,  2  Taunt  828 ; 
Fryer  v.  Roe,  12  C.  B.  487. 

•  Montaguer.  Perkins,  22 L.  J.  C.  P.187. 
7  Benjamin's  Chalmers's  Digest,  256. 

*  Whitehead  r.  Walker,  anU  ;  Woode 
r.  McMcans,  23  Tex.  481  ;  Bullock  r. 
Campbell,  9  Gill  (Md.),  182 ;  Webster  «. 
Kirk,  17  Q.  B.  944  ;  Godfrey  v.  Rice,  59 
Me.  308.  See,  as  to  notice  when  notice  is 
necessary,  Manchester  Bank  v.  Fellows,  28 
N.  H.  302;  Shed  v.  Brett,  1  Pick.  (Mass.) 
401. 
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Rocomtnodate  the  drawer,  and  afterwards  pajs  it,  the  statute  b^ns  to 
run  from  the  time  of  pajment,  upon  the  implk-d  agreement  to  indemnify 
him,  and  oot  from  tiie  maturity  of  the  bill.'  But  it  seems  that,  in  aueh 
a  case,  if  the  action  ia  brought  upon  the  bill  instead  of  upon  the  im- 
plied contract  to  indemnifj',  the  statute  runs  from  the  time  when  the 
bill  was  payable.^ 

Sec.  1^7.  Suapensioa  of  Statute  by  Agieement  of  the  Patties.  — 
The  running  of  the  statute  may  be  snspended  by  the  mutual  agreement 
of  the  parties.'  Thns.  in  a  Virginia  ease,*  a  mutual  understanding  and 
agreement  between  the  debtor  and  creditor  that  a  suit  should  not  be 
brought  upon  an  account  until  the  debtor  should  go  to  Europe,  and 
returned,  was  held  a  good  answer  to  the  act  of  limitations  during 
his  absence  from  tlie  country,  and  also  competent  proof  to  prevent  the 
court  from  expunging  ttom  such  account  items  that  were  apparently 
barred  by  the  statute.  In  a  Texas  case,'  in  an  action  on  a  note  the 
defendant  filed  an  account  iu  offset,  to  vrliich  the  plaintiff  set  up  the 
statute  of  limitations.  It  being  shown  that  the  articles  charged  in 
the  account  were  by  agreement  to  go  in  reduction  of  the  note,  it  was 
held  that  the  account  was  saved  fVom  the  operation  of  the  statute  by 
the  agreement.  But,  in  order  to  suspend  the  operation  of  the  statute, 
there  must  be  an  agreement  for  delay ;  and  the  mere  fact  that  nego- 
tiations for  a  settlement  or  for  a  reference  are  pending,  there  being  no 

'  AngTOve  v.  Tippstt,  11  L.  T.  s.  a. 
708  ;  Rajiiolila  v.  Doyb,  I  M.  &  Q.  753  ; 
Barton  v.  Ruthdrford,  *B  Mo,  72;  Hiintley 
V.  SiiTiilcrson,  1  C.  «.  M.  4S7;  Kiijg  p. 
Hannah,  6  Bradw.  (IH-)  ^5- 

*  Webster  v.  Kirk,  aitU.  But  contra, 
eee  Kpnni'Jy  v.  Cnrptnter.a  Whart,  (Penn.) 
344;  Woodruff «.  Moore,  8  Barb.  (S.  Y.) 
171. 

»  In  Webber  v.  WflHams  College,  28 
Fick.  {iliita.)  302,  a  debtor,  before  the 
alatutory  bur  bad  become  complete,  pro- 
posed to  the  creditor  that  if  he  would  for- 
besr  bringing  hU  actioa  at  that  time,  he 
ahoiild  continue  to  have  the  same  riglita 
for  one  year  more  than  he  then  had,  and 
tlie  crtHlitor  ausvered  that  he  would  not 
consent  thereto,  but  did  not  In  fact  com- 
mence Iiin  action  until  after  the  year  nor 
until  the  statute  had  run  upon  the  claim, 
it  was  held  that  this  was  a  sufficient  com- 
pliance with  the  debtor's  prapOBal,  and 
Mtoplied  the  debtor  from  setting  up  the 
statute.  !n  Rowe  v.  Thompson.  IS  Abb. 
Pr.  (N.  Y.)  377,  a  debtor  procured  his 
creditor  to  sign  an  instrument  by  which 
they  bound  themselvei  not  to  sue  or  molest 
Mm  for  his  indebtednew  for  two  years,  and 


it  was  held  that  so  doing  wiw  equiralont 
to  an  agreement  not  to  plead  the  two  yeara 
aa  a  port  of  the  statute  of  limitations,  and 
opcmti-d  to  extrncl  the  limitiitinn  of  the 
statute  two  years.  In  Reynolds  v.  John- 
son, 9  Humph.  (Tenn.)444,  where  acred- 
itor's  claim  agsinst  an  execulor  was  barred 
by  the  statute  of  limitations,  but  the  lega- 
tees agi-eed  with  the  executor  and  the  crod- 
itOT  that  the  executor  should  poy  the  debt 
and  receive  a  credit  on  srttlement  Kith  the 
legatee,  and  the  executor  was  credited  with 
the  amount  accordingly,  it  was  held  that 
the  e;tecutor  could  not  set  up  the  bar  of  the 
statute  in  an  action  by  tlii>  ere<litor  to  re- 
cover the  debt.  But  in  Bail  v.  Wyeth, 
S  Allen  (Mass.),  275,  an  agreement  bya 
creditor  to  extend  the  right  to  redeem  land 
which  is  mortgOfTi'd  to  him  to  secure  his 
debt,  and  not  to  foreclose  the  mortgage  for 
a  specified  time,  was  held  not  to  hai'c  the 
effect  to  extend  the  personal  liability  of 
the  debtor  beyond  the  tinie  at  which  it 
would  otherwise  cease  by  the  lapse  of  the 
statutory  j>eriod. 

Holladay  v.  Littlepage,  2  Munf.  (Va.) 


SIS. 


•  Bahd  V.  Eatcliff,  10  Tex.  81. 


§  137.]  BILLS,  NOTES,  CHECKS,  ETC.  807 

agreement  for  a  delay,  and  the  defendant  having  done  nothing  to  mis- 
lead the  plaintiff,  will  not  suspend  the  running  of  the  statute.^  It  is 
held  in  those  States  in  which  an  acknowledgment  or  new  promise  is 
reqaired  to  be  in  writing,  that  an  agreement  to  suspend  or  waive  the 
defence  of  the  statute  must  also  be  in  writing.'  The  running  of 
the  suspended  statute  starts  afresh  by  the  agreement  of  the  parties, 
and  this  is  done  whenever  a  valid  agreement  predicated  upon  a  suf- 
ficient consideration  is  entei*ed  into  between  the  parties,  by  which  the 
creditor  agrees  to  give  the  debtor  more  time  upon  an  overdue  note 
or  bill ;  and  in  such  case  the  statute  starts  anew,  and  only  begins  to 
ran  again  from  the  expiration  of  the  period  of  credit  so  given. '  But 
in  order  to  have  this  effect  the  agreement  for  the  new  ci*edit  must  be 
such  as  is  binding  upon  the  creditor,  and  takes  awa}'  all  right  of  action 
upon  the  debt  during  the  period  agreed  upon.  Thus,  in  a  Massa- 
chosetts  case,^  after  a  note  had  become  due,  an  indenture  was  executed 
between  the  maker  and  his  creditors  by  which  he  assigned  his  property 
in  trust  for  such  of  his  creditors  as  should  become  parties  to  the  inden- 
ture, and  the  creditors  covenanted  to  discharge  him  from  all  claim  or 
demand,  action  or  right  of  action,  for  the  space  of  seven  years,  uix)n 
receiving  their  respective  portions  of  the  property,  and  the  plaintiff 
among  others  was  a  party  to  this  indenture.  It  was  held  that  the  in- 
denture did  not  suspend  the  running  of  the  statute  as  to  the  note.  In 
an  English  case,^  often  cited,  the  parties  entered  into  an  agreement  to 
go  into  an  inquiry  as  to  the  amount  of  damage  for  an  admitted  breach 
of  contract,  and  by  the  defendant's  fault  tbe  inquiry  was  prolonged  to 
soch  an  extent  that  more  than  six  jxars  had  elapsed  before  the  action 
was  brought,  and  in  answer  to  a  plea  of  the  statute  the  plaintiff  insisted 
that  the  agreement  had  the  effect  to  suspend  the  statute.  But  while 
the  case  was  one  of  great  hardship,  and  the  court  intimated  an  intention 
to  do  all  it  could  to  relieve  the  plaintiff,  yet  it  felt  obliged  to  hold,  as  it 
did,  that  such  was  not  the  effect  of  the  agreement,  and  that  the  statute 
bar  had  become  complete  before  the  action  was  brought  '*  Tbe  rule," 
said  Lord  Campbell,  '*  is  firmly  established,  that  in  assumpsit  the 
breach  of  contract  is  the  cause  of  action,  and  that  the  statute  runs  from 
the  time  of  breach." 

1  Gooden  v.  Insurance  Co.,  20  N.  H.  general  assignment,   with  a  covenant  to 

78.     In  Coleman  v.  Walker,  3  Met  (Ky.)  discharge  the  debtor  from  all  claim  or  de- 

66,  the  payee  of  a  note  refrained  from  prose-  mand,  action  or  right  of  action,  for  seven 

eating  it  against  the  sureties  within  the  years,  was  held  not  operative  to  suspend 

statutory  period,  at  their  request ;  but  as  the  running  of  the  statute  as  to  one  of  tbe 

there  was  no  binding  agreement  for  delay,  creditors  who  was  a  party  thereta 

and  the  sureties  had  done  nothing  to  defeat  '  Hodgdon  v.  Chase,  29  Me.  47. 

or  obstruct  the  payee  in  the  prosecution  of  *  Irving  v.  Veitch,  8  M.  &  W.  90. 

a  suit  on  the  note,  it  was  held  that  they  *  Harvey  «.  Tobey,  16  Pick.   (Mass.) 

were  not  estopped  from  setting  up  the  stat-  99. 

ute  as  a  bar  to  the  note.     See  also  Harvey  *  East  India  Co.  v,  Paul,  7  Moo.  P.  C.  0. 

V.  Tobey,  16  Pick.   (Mass.)  99,  where  a  86. 
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Src.  137.  OoodB  Bold  on  Credit  to  ba  psdd  In  ITot«  wltbln  Cer- 
tain Time.  —  Where  goods  are  sold  on  a  credit  to  be  paid  for  at  the 
expiration  of  six  montba  in  a  not*  or  bill  at  two  or  three  months,  it  is 
held  to  be  a  sale,  in  effect,  upon  nine  months'  credit ;  eo  that  an  action 
brought  at  any  time  within  sis  yean  fiom  the  eud  of  the  nine  months 
would  be  in  time.'  Thus,  in  the  case  last  cil«d,  the  defendant  purchased 
a  quantity  of  Spanish  wool  of  the  plaintiff  on  the  SOlli  of  May,  1823, 
under  an  agreement  for  six  months'  credit,  payment  at  that  time  to  be 
made  by  bill  at  two  or  three  months,  at  the  purchaser's  option.  Noth- 
ing was  said  in  the  invoice  aa  to  the  time  of  payment,  and  no  note  or 
bill  was  given.  The  action  was  commenced  Jan.  14,  1830,  and  was 
therefore  barred  by  the  statute  if  the  goods  were  to  be  considered  aa 
purchased  on  a  credit  of  six  months.  The  plaintiff  had  a  verdict  oa 
tlie  ground  that  the  time  of  credit  was  in  fact  eight  or  nine  months,  at 
the  purchaser's  option,  and  the  verdict  was  sustained  in  King's  Bench.* 

Sec.  138.  Bank  BilU.  —  Under  our  present  sj-stem  of  banking,  the 
circulation  of  bills  being  through  the  government,  and  the  government 
being  responsible  for  their  redemption,  the  statute  of  limitations  does 
not  apply  thereto;  nor,  under  tlie  old  system,  did  the  statute  attach  to 
hnnk-hills  until  after  thej-  had  been  presented  for  payment  and  payment 
thereof  refused.*  But  if  a  bank  suspends  payment  and  closes  its  doors, 
so  that  it  has  no  place  of  business,  n  demand  is  dispensed  witli,  and  aa 
action  upon  its  bills  may  be  commenced  at  once  ;  but  it  aeema  that  the 
bank  cannot  claim  the  benefit  of  the  stiitute  fVom  the  time  it  closes  its 
doors,  but  the  holder  of  the  bills  may  bring  his  action  at  his  pleasure, 
the  service  of  the  writ  being  treated  as  a  demand  and  the  statute 
attaching  fixim  that  date.*  In  several  of  the  States  bank-bills  are  ex- 
pressly excepted  fVom  the  operation  of  the  statute.     Thus,  in  Maine,* 

'  Helps  p.  Winterbottom,  2  li.  &  Aii  the  plaintifl"  proljaljly  woald  not  recover 

131.  HLiything  approttching  to  the  whole  debt, 

'  LlTTLRDALE,  J.,  Mid:  "If  the  con-  and   this  is   not  tlie  cause  of  action  to 

tract  was  for  six  months'  credit,  and  then  which   the  statute   of   limitations   wonld 

a  bill  to  be  given  for  two  or  three,  cliis  Hp[)l.v  upon  n  declaration  for  goods  sold 

action  was  in  time.    la  Dutton  t>.  Salmon-  and  dcliveri'd.    It  ap|ieara  to  Die  that  eiich 

son,  3  B.  &  P.  5S2,  and  some  other  cases  a  declaration  after  the  expiration  of  the 

decided    about    the    same   pirjod,    it    was  time  for  which  a  bill  was  to  l-e  given  is 

much  ditcussed  whelher  upon  tbis  peLuIiar  correct,  and  that  the  action  commenceil 

kind  of  contract  an  action  for  gooda  sold  within  six  years  after  the  expiration  of  the 

and  delivered  woald  he  at  the  end  of  six  two  or  three  months  is  not  barred  by  the 

months,   and  nhether  it  was  the  proper  statute."   See  also  Brooke  n.  White,!  N.R. 

lorm  of  Bttion  when  the  time  had  expired  830;   Mussen  o.  Price,   4  East,  U7;  Price 
Nixon,  5  Taunt.  338. 
■  Bank  of  Memphis  v.  White,  2  Sneed 

the  SIX  months  an  action  lies  tor  not  dc-  Ci'enn.),  182. 
livenng  a  bill  attording  to  the  contmct,  *  Thurston  d.  Wolfborough  Bank,  IS 

the  part>  then  being  entitled  not  to  pay-  N.  H.  391. 
mentpbutloabetteraeountrforhismoney.  *  Ap^iendix,  Maine. 

In  a  suit,  however,  tor  this  cause  of  action 
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aU  bills,  notes,  or  other  evidences  of  debt  issued  by  a  bank  are  ex- 
cepted. In  Vermont  ^  tlie  same  exception  exists  as  to  the  same  class 
of  obligations  issued  by  any  mone3'ed  corporation.  In  Massachusetts* 
the  same  exceptions  exist  as  in  Maine.  In  New  York*  the  same 
exceptions  exists  as  in  Vermont.  In  Michigan^  the  same  exception 
exists  as  in  Maine.  In  Arkansas*  the  same  exceptions  exist  as  in 
Vermont.  In  Iowa*  the  statute  does  not  apply  to  evidences  of  debt 
intended  to  circulate  as  money,  and,  as  will  be  seen  by  reference  to  the 
statutes  given  in  the  Appendix,  such  a  provision  exists  in  most  of  the 
States. 

Sec.  139.  Witneiuied  Notes.  — In  some  of  the  States'  witnessed 
notes  are  expressly  excepted  from  the  operation  of  the  statute  and  left 
to  the  operation  of  the  common-law  presumption  of  payment  arising 
tcom  the  lapse  of  twenty  years.  In  Vermont,  while  ordinary  notes  ai-e 
barred  in  six  years,  witnessed  notes  are  free  from  its  operation  for  four- 
teen years  from  the  time  a  right  of  action  accrues  thereon.  In  Massa- 
chusetts this  class  of  notes  is  barred  in  twenty  years,  under  a  general 
clause  in  the  statute  extending  to  all  personal  actions  not  otherwise 
provided  for.  But,  in  order  to  Qome  under  this  head,  the  action  must 
be  brought  by  the  original  payee  or  his  executor  or  administrator.  But 
under  this  statute  the  holder  of  such  a  note  may  bring  an  action 
thereon  in  the  name  of  the  payee  or  his  executor  or  administrator,  with 
their  assent,  and  that  such  assent  may  be  implied.*  But  it  would  seem 
that,  if  the  note  is  given  for  the  use  of  the  payee,  or  of  the  indorser  of 
the  maker,  such  a  right  cannot  be  implied  in  favor  of  the  indorsee 
of  the  first  indorsee ;  *  and  where  such  a  note  was  made  payable  to  tlie 
maker's  own  order,  and  was  signed  and  indorsed  by  him  in  blank,  the 
signing  was  witnessed  but  the  indorsement  was  not,  it  was  held  not  to 
be  a  witnessed  note  within  the  saving  of  the  statute.*®  Where  a  wit- 
nessed note  is  sold  by  an  assignee  in  bankruptcy,  the  purchaser  ma}' 
maintain  an  action  in  the  name  of  the  payee  or  his  executor  or  admin- 
istrator, the  law  implying  the  requisite  assent.** 
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Appendix,  Vennont. 

Appendix,  Massachusetts. 

Appendix,  New  York. 

Appendix,  Michigan. 

Appendix,  Arkansas. 

Ap{)endix,  Iowa. 

Maine,  Massachusetts,  and  Wisconsin. 

Rockwood  V.  Brown,  1  Gray  (Mass.), 
But  an  action  cannot  be  brought 
in  the  name  of  an  indorsee  against  the 
consent  of  the  payee,  nor  can  an  indorsee 
of  the  original  indorsee  bring  an  action 
thereon  in  the  name  of  such  indorsee  even 
with  his  consent,  so  as  to  save  the  statute. 
The  authority  must  be  derived  from  the 
payee  or  his  executor  or  administrator. 


Therefore  where  a  witnessed  note  was  given 
to  a  creditor  payable  at  a  bank,  and  the 
bank  subaequeutly  sold  it  to  a  third  per- 
son who  kept  it  for  fifteen  years  and  then 
brought  an  action  upon  it  in  the  name  of 
the  bank,  by  and  with  its  consent,  against 
the  maker's  executors,  it  was  held  that  the 
note  was  barred  by  the  six  years'  clause. 
Village  Bank  v,  Arnold,  i  Met.  (Mass.) 
587;  Fay  v.  Barker,  4  Pick.  (Mass.)  384. 
In  Maine  an  assignee  may  sue  in  his  own 
name.  Quimby  v,  Buzzle,  17  Me.  470. 
'  Houghton  V,  Mann,  4  Met  (Man.) 

687. 
10  Einsmanv.Wright,4Met.(Maa8.)219. 
u  Dmry  v.  Yanneyar,  5  Cuah.  (Mass.) 
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A  Dote,  in  order  to  amount  to  a  witnessed  note  within  the  meaning 
of  the  statute,  must  be  ntteated  by  a  person  who  at  that  time  waa 
legally  uompet^iiit  to  testify  to  the  fact  in  court ; '  and  under  this  rule, 
where  a  note  waa  attested  by  the  wife  of  the  payee,  who  at  that  time 
was  not.  a  competent  witness  for  or  against  her  husband,  but  who  by 
statute  was  made  competent  before  the  action  was  tried,  it  was  held 
that  the  note  was  not  a  witnessed  note  nitbin  the  meaning  of  the  stat- 
ute.* So,  too,  the  witnesa  must  have  signed  it  as  such  with  the  maker's 
assent,  and  as  a  part  of  the  same  transaction,  and  must  either  have 
Been  it  signed  by  him,'  or  subsequently  have  signed  it  as  witness  at  tha 
maker's  request.'  The  fact  that  a  person  saw  the  maker  sign  a  not« 
does  not  warrant  him  in  signing  the  note  as  witness  at  another  time 
when  the  maker  is  not  present,  and  without  his  knowledge  or  assent, 
and  a  note  so  attested  ia  uot  a  witoesscd  note  within  the  meaning  of 
the  statute.' 

The  attestation  of  the  signature  of  one  maker  of  n  note,  which  is 
subsequently  signed  by  another  person  as  maker,  whose  signature  is  not 
attested,  does  not  make  the  note  a  witnessed  note  as  to  tlie  last  maker, 
but  only  as  to  the  first.*  In  order  to  bring  the  note  witliin  this  statute 
OS  to  all  ttie  makers,  it  must  have  been  signed  hy  bim  as  witness  ia 
presence  of  all  the  makers.'  A  payment  upon  a  witnessed  note  within 
twenty  years  from  its  date,  renews  It  for  twenty  years  from  the  date  of 
the  payment ; '  except  in  Vermout,  wliere  the  statute  runs  in  fourleea 
years. 

No  particular  form  is  requisite  to  make  a  witnessed  note,  nor  is  it 
necessary  that  any  wetrds  indicating  the  capacity  in  which  Ihc  wilnesa 
signs  the  note  should  be  written  there.*  But  the  fact  that  his  name 
was  placed  there  as  witness  may  be  shown  bj'  proof  aliunde.  Thus, 
where  a  person  put  his  name  upon  a  note  as  witness  just  below  the 
body  of  the  note,  and  directly  above  the  date,  it  was  held  to  apply  to 


«2;  PittD.  Holmeti,  10  Cash.  (Mass.)  92; 
Pritchardti.  Chandlnr,  1  Cuni9(lI.S.C.C.), 
418;  and  the  Banie  rule  aeema  to  apply  M 
any  bona  fide  purchaser.  Roclcvroad  v. 
Brown,  ante.  The  holder  of  a  note  pay- 
able to  a  certaiu  person  or  bearer  may 
bring  as  action  thereon  in  the  name  of 
the  executor,  &'..,  of  the  payee,  with  the 
consent  of  such  executor,  kc.  Sigourney 
«.  Severy,  4  Cush.  (Mass.)  17fl. 

1  Jenlcius  V,  Dawes,  115  Mas*.  599. 

*  Jenkins  v.  Dawes,  ante. 

»  Smith  V.  Dunham,  8  Pick. '{Mass.) 
349;  Lampson  v.  Fisher,  123  Aloss.  559. 
The  question  an  to  whether  a  note  was 
signed  at  the  maker's  request  and  in  n  part 
of  the  sanie  treuFiactian  is  for  the  jury. 
Id,  ;  Lapbam  v.  lirigga,  25  VL  £6. 


'  SwBzey  V.  Allen,  116  Mass,  694; 
Boody  p.  Lunt,  19  Me. 

*  Smith  n.  Dunham,  ante;  Trustees, 
&c.  V.  Kowell,  49  Me.  SSn. 

"  Walker  v.  WaHield,  6  Met.  (Mass.) 
4fi6.  In  Stone  o.  Nichols,  20  Me.  49.  a 
note  was  signed  by  the  maker  in  the  pre- 
sence of  a  witness,  and  duly  att^led.  and 
subsequently  it  whh  sigjied  on  the  bock  by 
anotlier  person,  but  not  iti  the  presence  of 
the  witness,  but  iu  pursuance  of  an  orig- 
inal agreement  to  that  eflect,  and  it  wa« 
held  not  a  witnes-sed  note  aa  to  Ihe  latter. 

1  Lapham  v.  Brigga,  27  Vt.  26. 

'  Estes  D.  Bloke.  30  Me.  164  ;  Howe 
V.  Saundera,  38  id.  350;  Lincoln  v.  New- 
hall,  38  id.  179. 

■  Faulkner  v.  Jones,  16  Mass.  269. 
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the  whole  note  if  shown  to  have  been  placed  there  for  that  purpose 
after  the  note  was  completed.^  An  indorsement  written  upon  a  note 
acknowledging  it  to  be  due,  signed  by  the  maker,  and  witnessed,  does 
not  amount  to  a  witnessed  note ;  ^  but  a  memorandum  thereon  as  follows : 
*'*'  For  value  received  I  hereby  acknowledge  this  note  to  be  due,  and 
promise  to  pay  the  same  on  demand;"*  or,  ^^I  hereby  renew  the 
within  note,"  witnessed,  have  been  held  to  amount  to  witnessed  notes.^ 
An  instrument  as  follows :  '^  On  demand  with  interest  please  pay  J.  S. 
or  order  fifty-five  dollars,"  witnessed,  has  been  held  to  come  within  the 
statute  as  a  witnessed  note.* 

Sec.  140.  Checks.  —  When  a  check  is  given  upon  a  bank  in  which 
the  drawer  has  no  Amds,  and  in  which  he  had  none  during  the  ensuing 
six  years,  the  statute  of  limitations  begins  to  run  fVom  the  time  when  the 
check  was  given ;  ^  and  in  such  cases  no  demand  or  presentment  need 
be  shown,^  and  even  though  the  want  of  funds  is  shown  to  have  resulted 
firom  the  fraudulent  act  of  the  maker,  he  is  not  thereby  estopped  from 
setting  up  the  statute.  The  breach  of  contract  is  the  cause  of  the 
action,  even  though  there  is  fraud  on  the  maker's  part,  and  the  con- 
tract is  broken  imtanter^  as  in  all  cases  where  a  check  is  drawn 
upon  a  bank  where  the  maker  has  no  fhnds  it  is  due  without  present- 
ment and  demand.^  But  where  the  drawer  of  the  check  has  funds  in 
the  bank  upon  which  it  is  drawn,  the  statute  does  not  begin  to  run 
until  it  has  been  presented  for  pa^^ment  and  payment  has  been  refhsed. 
Indeed,  at  law  a  check  is  treated  as  an  inland  bill  of  exchange ;  and,  if 


1  Warren  v.  Chapman,  115  Mass.  584. 
«  Gray  r.  Bowden,  23  Pick.  (Mass.)  282. 

•  Commonwealth  r.  Whitney,  1  Met. 
(Mass.)  21. 

*  Daggett  V.  Daggett,  124  Mase.  14. 
»  Almy  V.  Winslow,  126  Mass.  342. 

«  In  Brush  v.  Barrett,  16  Hun  (N.  Y.), 
409,  the  defendant  gave  a  check  upon  a 
hank  where  he  had  no  funds  at  the  time  or 
for  more  than  six  years  thereafter.  The 
check  was  not  presented  for  payment  until 
ten  years  after  it  was  made.  Held,  that 
the  statute  of  limitations  hegan  to  nin  at 
the  time  the  check  was  made,  and  an  ac- 
tion thereon  against  the  maker  was  barred 
after  six  years.  The  rule  is  well  estab- 
lished that  if  the  drawer  has  no  funds  in 
the  hands  of  the  drawee  an  action  can  be 
maintained  against  the  former  without  pre- 
sentment or  notice  of  non-payment.  Mo- 
hawk Bank  v,  Broderick,  10  Wend.  (N.Y.) 
804  ;  Fitch  v.  Redding,  4  Sandf.  (N.  Y.) 
180  ;  Healy  v.  Oilman,  1  Bosw.  (N.  Y.) 
286;  Johnson  v.  Bank  of  North  America, 
5  Robt  (N.  Y.)  554.     The  circumstance 


that  the  want  of  fdnds  wa8  the  result  of 
the  fraudulent  act  of  the  drawer  would 
not  estop  him  from  setting  np  the  defence 
of  the  statute.  In  such  a  case  the  check 
is  due  without  presentment  and  demand. 
The  breach  of  the  contract  is  the  cause  of 
the  action,  and  the  statute  begins  to  run 
from  the  time  of  such  breach,  even  if  there 
is  fraud  on  the  part  of  the  defendant. 
East  India  Co.  v,  Paul,  7  Moo.  P.  C.  C. 
89;  BaUley  v.  Faulkner,  8  B.  &  Aid.  288; 
Whitehouse  v.  FeUows,  10  C.  B.  n.  8. 
765 ;  Wilkinson  v.  Verity,  L.  R.  6  C.  P. 
206.  Affidavit  by  Court  of  Appeals,  Nov. 
9,  1880. 

7  Johnson  v.  Bank  of  North  America, 
5  Robt.  (N.  Y.)  554  ;  Mohawk  Bank  v, 
Broderick,  10  Wend.  (N.  Y.)  304;  Healy 
V,  Oilman,  1  Boa.  (N.  Y.)  235;  Fitch  v. 
Redding,  4  Sandf.  (N.  Y.)  130. 

8  Wilkinson  v.  Verity,  L.  R.  6  C.  P. 
206 ;  East  India  Co.  v.  Paul,  7  Moo. 
P.  C.  C.  85 ;  Whitehouse  r.  Fellowes,  10 
C.  B.  N.  8.  765 ;  Battley  v.  Faulkner,  8 
B.  k  Aid.  288. 
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a.  loan  ie  made  by  meaos  of  a  check,  a  cause  of  action  does  not  ariae 
against  the  debtor  until  the  check  is  oosbed.  This  rute  was  illustiated 
in  an  English  case,'  where,  in  an  action  for  a  loan  made  hy  a  check 
for  £45,  June  14,  1861,  the  writ  was  not  issued  until  Jnne  21,  1867, 
and  the  defendant  set  up  the  statute  of  hmitations.  It  appeared  tbat 
the  defendant  paid  the  check  into  his  bank  on  the  day  following  June 
,  and  received  credit  for  it.  The  defendant  having  omitted  to 
indorse  the  check,  though  payable  to  order,  it  was  returned  to  him  for 
signature,  and  was  not  presented  to  the  plaintiffs  and  paid  Ijy  them  till 
the  21st  June,  1861.  It  was  lield  by  the  Court,  of  Common  Pleas,  as 
being  too  clear  for  argument,  that  the  statute  was  not  a  bar.  The 
question,  according  to  KEATrec,  J.,  was,  When  could  the  plaintilT bare 
first  sued  the  dcfeudaut  for  money  lent?  And  he  was  of  the  opinion 
that  the  plaintiff  could  not  have  done  so  till  he  had  lent  the  money, 
which  was  when  the  check  was  cashed,  on  the  '21st  June. 

Where  a  check  is  certified,  or  marked  "  good  "  by  tlie  hank  on  which 
t  is  di'awn,  the  holder  stands  in  the  place  of  the  original  depositor  lu 
to  the  amount  covered  by  it,  and  the  statute  does  not  begin  to  run 
against  him  until  an  actual  demand  has  been  made  by  him  upon  the 
bank  for  payment."  As  stated  in  a  New  York  case,'  a  bank  by  certi- 
fying a  check  to  be  good  creates  a  simple  aud  unconditional  obligation 
1  its  part  to  pa}'  the  same  on  demand,  aud  demand  may  be  made  at 
any  time  suiting  the  convenience  of  the  party  entitled  to  payment,  and 
no  laches  can  be  imputed  to  him  liecause  of  delay. 


Bruce,    L.    R. 


C.    P. 


Bank  V.  MerehantG' Bank,  10Grn7(UaM.) 
Bank  of  the  Ri'pulilic  i'.   Baiter,  SI 


*  airard  Bulk  r.  Bank  of  Penn.  Town-     Vt.  104. 
ahip,   39   Penn.   St  92 ;   Heodi  v.   Mer-  *  Wiltets    d.    PheDLx    Bank,   2    Doer 

chanto'  Bank,  2S   N.  Y.   14S  ;   Atlantic    (N.  Y.  Superior  Ct),  121. 
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Miscellaneous  Causes  of  AcnoK. 


Sxo.  141. 
142. 

148. 
144. 
145. 
146. 

147. 
148. 
149. 

150. 
151. 
152. 

158. 
154. 

155. 

156. 


Contracts,  Express  and  Implied. 

Deposits,  Certificates  of  Depos- 
its, kc. 

Foi^ged  or  Invalid  Instruments. 

Implied  Warranty. 

Sureties,  Indorsers,  &c 

Contract  of  Indemnity,  Guaran- 
ties, &c. 

Money  paid  for  Another. 

Action  under  Enabling  Acts. 

Actions  against  Stockholders  of 
Corporations. 

Stock  Subscriptions. 

Money  payable  by  Instalments. 

Over-payments.  Money  paid  by 
Mistake. 

Failure  of  Consideration. 

Sheriffs,  Actions  against,  for 
Breach  of  Duty. 

Fraudulent  Representations  in 
Sales  of  Property. 

When  Leave  of  Court  to  sue  is 
necessary.  Effect  of,  on  Com- 
mencement of  Limitation. 


Sec.  157.  Orders  of  Court 

158.  Property  obtained  by  Fraud. 

159.  Promise  to  marry. 

160.  Contracts  void  under  Statute  of 

Frauds,   Actions   for   Money 
paid  under. 

161.  Against  Heirs,  when  Tenancy 

by  Curtesy  or  Dower  exists. 

162.  Actions  against  Sureties  on  Ad- 

ministrator's Bonds,  &c 
.  168.  Actions  against  Guardians,  by 
Wards. 

164.  Assessments,  Taxes,  &c. 

1 65.  Agreement  to  pay  Incumbrances. 

166.  General  Provisions. 

167.  For  Advances  upon  Property. 

168.  Usurious  Interest. 

169.  Between  Tenants  in  Common  of 

Property. 

170.  When  the  Law  gives  a  lien  for 

Property  sold. 

171.  Co-purchasers,  Co-sureties,  kc 


Sec.  141.  Contraots,  Express  and  Implied.  —  Upon  contracts  of  all 
classes,  whether  written  or  verbal,  the  statute  begins  to  run  fW>m  the 
time  when  a  right  of  action  accrues.^    Thus,  where  goods  or  property 


1  Baxter  v.  Gay,  14  Conn.  119;  Tisdale 
V,  Mitchell,  15  Tex.  480 ;  Jones  v,  Lewis, 
11  id.  359  ;  Sprague  v.  Sprague,  30  Yt. 
488;  Rahsuhl  v,  Lusk,  85  Mo.  316;  Jus- 
tice, kc  V,  Orr,  12  Ga.  137  ;  Clarke  v. 
Jenkins,  3  Rich.  (S.  C.)  Eq.  818;  Hayes 
V.  Goodwin,  4  Met.  (Ky. )  80;  Guignard 
V.  Parr,  4  Rich.  (S.  C.)  184;  Sims  v,  Gou- 
delacky  6  id.  100;  Payne  v.  Gardner,  29 
N.  Y.  146  ;  Hikes  v.  Crawford,  8  Bush 
(Ky.),  19 ;  Pittsburgh,  &c.  R.  R.  Co.  v, 
Plummer,  87  Penn.  St.  413 ;  Taggart  v. 
Western,  &c.  R.  R.  Co.,  24  Md.  563; 
Davies  v.  Cram,  4  Sandf.  (N.  Y.)  355; 
Daniel  v.  Whitfield,  Bush.  (N.  C.)  L.  294; 
Berry  v,  Doremus,  30  N.  J.  L.  399;  Waul 
«.  Kirkman,  25  Miss.  609;  Payne  v.  Slate, 


89  Barb.  (N.  Y.)  684  ;  Turner  v.  Martin, 
4  Robt.  (N.  Y.  Superior  Ct)  661  ;  Peck 
V.  New  York,  kc.  Steamboat  Co.,  5  Bosw. 
(N.  Y.  Superior  Ct.)  226;  Murray  v.  Cos- 
ter, 20  Johns.  (N.  Y.)  576.  In  Catholic 
Bishop  of  Chicago  v.  Bauer,  62  111.  188, 
where  plans  of  a  church  were  completed 
more  than  five  years  before  suit  brought, 
but  the  architect  furnishing  them  con- 
tinued to  superintend  the  work  until  with- 
in five  years  of  bringing  the  suit,  when  he 
was  discharged,  it  was  held  that  the  statute 
did  not  begin  to  nin  until  the  architect 
was  discharged,  and  that  a  suit  brought 
within  five  years  of  that  time  was  in  season 
to  save  the  debt  from  the  statute. 
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offtny  description  are  Bold,  and  no  time  is  fixed  Tor  pavinent,  the  lav 
implies  a  promise  to  pay  when  the  purchase  is  made ;  and  tbc  plaintiff 
caauot,  by  showing  a  custom  on  hie  part  to  give  one  year's  c-redit.  pre- 
vent the  running  of  the  statute  from  the  (lay  of  sale.'  Where  the  tcrma 
of  a  contract  are  express,  and  the  time  of  pB^\'mcDt  is  agreed  upon,  of 
course  the  statute  begins  to  run  from  tiiat  time,  unless  tbc  time  bas 
been  extended  by  the  agreement  of  the  parties ;  and  when  a  contract 
has  been  made,  and  the  time  of  payment  has  been  fixed,  and  more 
properly  is  delivered  than  was  to  be  delivered  under  the  contract,  or 
more  or  extra  work  is  done,  and  no  contract  is  made  as  to  the  time  of 
payment  for  the  extra  goods  or  extra  work,  the  statute  begins  to  rua 
OS  Boon  an  the  goods  are  delivei-ed  or  the  extra  work  is  completed. 
Thus,  when  a  contract  was  entered  into  to  build  a  ship  at  an  agreed 
price,  and  afterwards  the  ship  was  built  larger,  but  without  any  further 
agreement  as  to  the  time  of  payment  for  the  extra  labor,  it  was  held 
that  the  statute  began  to  run  as  soon  as  the  work  was  completed.* 
Where  a  t«rm  of  credit  is  agreed  upon,  of  course  the  statute  does  not 
begin  to  run  until  the  time  of  creilit  has  expired,'  and  in  this  class  of 
contracts  little  or  no  difficulty  in  determining  the  time  when  the  statute 
begins  to  run  exists.  The  only  difficulty  arises  with  that  class  of 
contracts  where  the  time  for  pajment  is  not  fixed,  but  is  left  to  legal 
inference.  In  a  conti'act  for  services,  if  the  work  is  done  under  a  con* 
tinuoua  contract,  and  no  time  for  payment  is  fixed,  a  right  of  action 
does  not  accrue  until  the  woik  is  completed ; '  but  although  the  work  ia 
continuous,  yet  if  it  is  done  under  distinct  contracts,  a  right  of  action 
[■uea  undor  each  contract,  nud  the  statute  begins  to  nm  from  the 
time  when  it  is  completed.* 

Sec.  Hi.  Depoaita,  Certdflcatea  of  Deposit*,  fto.  — In  England  a  gen- 
eral deijosit  in  a  bank  is  treated  as  a  loan,  and  the  statute  begins  to  run 
instanter;*  but  in  this  country  it  has  been  held  that  an  action  cannot  be 

1  Brant  D.  Cook,  12  B.  Moii  (Ky.)  287.  agreed  on.  it  waa  htld  that  the  statute  did 
In  Hiirxh  v.  North,  iO  FeoD.  St  241,  evi-  not  begin  to  run  us  to  any  of  tlie  work 
dence  of  a  cuslom  of  Ihe  plaintiff  tfl  pve  a  until  the  work  was  fully  completed,  bI- 
creJit  of  six  months  was  held  not  admis-  though  it  extended  through  a  series  of 
BJhle  for  the  purpose  of  proving  that  the  years.  But  in  Dav'is  v.  Gorton,  16  N.  Y. 
priee  was  not  to  be  paid  when  the  goods  255,  where  a  jierson  entered  into  the  de- 
were  sold,  but  on  a  cfirtain  date  thereafter,  fendant'a  employtnent  at  a  fixed  Ralary, 
so  as  to  avoid  the  statute  hy  showing  that  but  for  no  definite  time,  and  no  time  for 
tbs  bill  was  not  due  nntil  within  the  payment  was  agreed  on,  it  was  held  to  b« 
rtatutory  period.  a  general  hiring  from  year  to  year,  the 

*  Peck  B.  New  York  &  Liverpool  pay  for  each  year's  service  becomijig  due 
Steamship  Co.,  6  Bosw.  (N.  Y.)  228.  at  the  end  thereof,   so  that  the  statute 

*  Tisdate  v.  Mitchell,  12  Tex.  S8  ;  begun  to  run  on  each  year's  wages  from 
Bush  V.  Bush,  9  Penn.  St.  260.  the   end  of  each   year.      Mcl.aiighlm   v. 

»  Eliot  o.    Uwton,    7   Allen   (Mass.),  Maund,  55  Ga.  689;   Puisoll  v.  Fry,  Ifl 

274.     In   Litter  v.   Smiley,  0   Ind.   116,  Hun  (N.  Y.),  595. 

where  in  an  action  for  work  done  for  the  *  Davis  v.  Gorton,  ante. 

plaintiffs  intestate  no  time  for  payment  •  Pott  v.  Oegg,  16  M.  &  W.  321.     la 

was  specified,  and  no  time  of  service  was  Wright  c.  Paine,  62  Ala.  340,  wheremoney 
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maintained  for  such  a  deposit  without  an  actual  demand ;  ^  and  from  these 
cases  it  follows  that,  as  a  right  of  action  does  not  accrue  until  there  has 
been  a  demand,  the  statute  of  limitations  does  not  begin  to  run  until  a  de- 
mand or  something  equivalent  thereto  has  been  made.^  If  a  special  deposit 
is  made,  payable  at  a  specific  time,  or  upon  notice  of  a  certain  duration, 
of  course  the  statute  does  not  begin  to  run  until  the  time  has  expired 
or  the  notice  been  given  and  expired.  Thus,  in  a  Massachusetts  case,* 
it  was  held  that  where  a  balance  was  struck  monthly  on  a  savings-bank 
book  of  a  depositor  the  statute  began  to  run  from  the  time  the  balance 
was  struck.  Where  money  or  property  is  deposited  with  a  bank  or  in- 
dividual to  be  paid  or  returned  upon  demand,  it  is  not  payable  or 
returnable,  so  that  an  action  will  lie  therefor,  until  a  demand  has  first 
been  made  therefor,  consequently  the  statute  does  not  begin  to  run  until 
after  demand  ;  *  so  where  money  is  deposited  with  an  individual  who  is  to 
pay  interest  entered  thereon,  with  an  agreement  that  it  is  not  to  be  with- 
drawn except  by  draft  at  thii-ty  days  after  sight,  the  statute  does  not 
begin  to  run,  nor  docs  the  presumption  of  payment  arise  until  a  draft 
therefoY  has  been  presented  and  dishonored.  Thus,  in  a  New  York  case,* 
a  person  deposited  with  the  defendant,  a  private  individual  and  not  a 
banker,  $4,000  upon  the  terms  stated.  The  deposit  was  made  hy  means 
of  two  drafts,  which  were  realized  the  last  of  February,  1853.  The 
person  making  the  deposit  died  in  Hayti,  of  which  country  he  was  a 
resident,  in  1856  or  1857,  having  left  the  whole  of  his  property,  includ- 
ing this  mone}',  to  one  Rosmonde  Gaveau,  and  this  will  was  duly  proved 
in  UsLyti  in  1875,  and  later  in  New  York  in  November,  1875,  and  the 
plaintiff  was  ap|K>inted  administrator  cum  testamento  annexo.  The  defend- 
ant set  up,  Ist,  the  statute  of  limitatations  in  bar  of  the  claim ;  and, 
2d,  presumption  of  payment.  But  the  court  held,  upon  the  authority 
of  a  previous  case,®  that  a  demand  was  necessary  before  the  statute  was 
put  in  motion.  "  In  this  case,"  said  Davis,  P.  J.,  "  A  demand  was 
required  by  the  express  agreement  between  the  parties,  and  the  previous 
form  of  demand  was  specified  by  the  agreement  to  be  a  draft  at  thirty 
or  sixty  days'  sight.     In  such  a  case  we  see  no  reason  to  doubt  that  the 


I 


was  deposited  with  an  individual  under  a 
writing  by  which  the  depositary  acknowl- 
edges the  receipt  of  a  certain  number  of 
dollars  in  gold,  '*  on  deposit  to  be  paid  "  to 
the  depositor  "on  demand,"  it  was  held 
that,  in  the  absence  of  any  evidence  of  ex- 
trinsic facts  to  iiid  its  construction,  it 
would  be  treated  as  a  loan  rather  than  a 
bailment,  and  therefore  became  due  and 
payable,  and  the  statute  began  to  run 
thereon  from  its  date. 

*  Johnson  v.  Farmers'  Bank,  1   Harr. 
(DeL)  117 ;  Watson  v.  Phoenix  Bank,  S 


Met.  (Mass.)  217;  Downes  v,  Phenix  Bank, 
6  Hill  (S.  C.),297. 

*  In  Buckner  r.  Patterson,  Litt.  Sel.  Caa. 
(Ry.)  234,  it  was  held  that  when  money  is 
deposited  with  a  person  for  the  use  of  an- 
other, the  statute  begins  to  run  from  the 
date  of  the  deposit. 

"  Union  Bank  v.  Knapp,  3  Pick.  (Mass.) 
Sullivan  v,  Fosdick,  10  Hun  (N.  Y.), 


96; 
173. 

4 

6 

173. 

6 


Finkbone's  Appeal,  86  Penn.  St.  368. 
Sullivan  v.  Fosdick,  10  Hun  (N.  Y.), 

Payne  v.  Gardner,  20  N.  Y.  146. 


I 
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defendant's  testator  could  have  protected  himself  against  any  nction 
brought  by  the  plaintiff's  t«atator  at  uoj  time  prior  to  BUtih  deiuuud. 
In  respect  to  the  pre^umptioa  that  auch  a  demand  had  l)cen  made,  so 
that  the  statute  had  commenced  to  run  long  enough  before  the  beginning 
of  this  action  to  bar  the  recovery,  it  may  be  suggeslfid  that  it  docs  not 
appear  in  the  case  that  any  person  was  authorized  to  make  the  demand 
tn»a  the  time  of  the  tcatalor'a  death  until  the  probate  of  the  will  before 
the  courts  of  Hayti  in  1«75.  Upon  such  a  state  of  facts  it  Is  verj- 
qucstionable  whether  the  presumption  of  a  demand  has  any  ground  to 
eUiid  upon,  notwithsUiiding  the  great  lapse  of  time  since  the  deposit  of 
the  monej'." 

Where  money  is  deposited  with  one  man  for  the  use  of  another,  it  is 
held  that  a  cause  of  action  accmes  to  the  person  for  whose  use  it  was 
deposited,  from  the  time  of  deposit,  unless  a  time  withm  which  it  is  to 
be  paid  is  fixed  upon  ; '  but  this  would  seem  to  depend  upon  the  nature 
of  the  contract  to  be  implied  fVom  the  circumstanc-es  of  the  cose.  If  the 
money  was  left  with  the  third  person  at  the  request  of  the  person 
for  whom  it  was  intended,  tlie  rule  stated  above  would  doubtless  be  cor- 
rect ;  but,  if  not,  the  period  from  which  the  statute  would  run  would  seem 
to  be,  according  to  the  cases,  from  tlie  time  when  a  demand  was  made 
for  the  money,  unless  the  circumstancca  are  such  as  to  raise  an  implied 
promise  on  the  part  of  the  depositary  to  seek  the  beneficiary  and  pay 
him  the  money  at  all  events.*  Where  aceiliflcatcof  deposit  is  issued,  its 
terms  may  bo  decisive  of  the  period  when  the  statute  attsclies  thereto. 
Thus  where  a  certificate  of  deposit,  in  the  followingterms,  was  issued, — 

Certificate  of  Dbposit  No.  20,186. 

Washikoton  County  Bank,  Union  Village,  N.  Y., 
April  4,  1883, 
This  certifies  that  J.  K.  Sanborn,  agent  of  George  Paige,  has  deposited  in 
this  bank  five  hundred  dollars  to  the  credit  of  said  ^eut,  paj'ableon  the  return 
of  this  certificate,  properly  indorsed. 

9500.  Edwin  Akdrewb,   Cashier. 

it  was  held  that  the  atatut*  did  not  begin  to  ran  thereon  until  a  demand 
had  been  made  for  the  money.'  In  this  case  the  certificate  was  not 
transferred  to  the  plaintiff  until  Oct.  20,  1870,  more  than  seven  years 
after  its  issue.  The  court  held  that  the  statute  bad  not  run  thereon, 
because  it  did  not  attach  to  such  instruments  until  a  demand  had  been 
made  Uierefor.  "  In  the  strict  meaning  of  the  word,  borrowed  from 
the  civil  law.  'deposit'  is  the  delivery  of  a  thing  for  custody,  to  be  rede- 
livered on  demand,  without  compensation,"  said  Larked,  P.  J.  "  Such 
are  deposits  of  securities  or  valuables  in  a  bank,  for  safe-keeping.      But 

'  Bnckner  v.  Patt«raoD,  Litt.  Sel.  Caa.  «  Httional   Baok   of  Fort   Edward   v. 

(Ky.)234.  Waahington  Co.   Bank,  6  Hun  (N.  T.), 

*  Hntchinga  v.  Oilman,  9  N.  H.  SEO.        eOG. 
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ordinary  money  deposits  in  banks  are  clearly  different  in  this  respect : 
the  identical  mone}*  deposited  is  not  to  be  returned,  —  only  its  equivalent ; 
and  the  money  deposited  becomes  the  money  of  the  bank.  The  bank 
really  becomes  debtor  to  the  depositor.  Still,  however,  the  bank  is,  in 
theory,  supposed  to  have  the  money  on  hand,  ready  to  deliver  when  called 
for ;  and  hence  it  is  that,  as  in  the  case  of  a  true  deposit,  an  actual  de- 
mand must  be  made  before  the  bank  can  be  required  to  pay.  This  is 
the  plain  and  undoubted  understanding  of  all  parties.  The  depositor 
puts  his  money  in  the  bank  for  better  security,  instead  of  keeping  it 
himself.  And  when  he  actually  demands  it,  the  bank  is  to  pay ;  not  be- 
fore. The  bank  may  also  give  a  certificate  of  deposit.  When  they  do 
this,  and  when,  as  in  this  case,  they  make  the  certificate  payable  on  its 
return,  properly  indorsed,  they  have  then  added  to  their  original  under- 
taking as  a  depositary  an  agreement  that  they  will  pay  the  deposit  to 
the  holder  of  that  certificate,  properly'  indorsed.  They  are,  therefore, 
under  a  liability  as  depositary,  to  be  ready  to  redeliver  the  money 
whenever  demanded ;  and  further,  to  deliver  it  to  any  holder  of  that 
certificate,  properly  indorsed.  It  follows,  therefore,  that  they  are  liable 
to  a  hona  fide  holder  of  the  certificate,  notwithstanding  a  payment  to 
the  original  depositor.  It  was  urged  by  the  defendants  that  the  certifi- 
cate was  paj-able  forthwith ;  that,  after  the  lapse  of  an  unreason^le 
time  (in  this  case  seven  years) ,  it  was  presumed  to  be  dishonored,  and 
therefore  that  the  assignee  took  it  subject  to  all  equities.  We  think 
not.  The  very  nature  of  the  instrument  and  the  ordinary  modes  of 
business  show  that  a  certificate  of  deposit,  like  a  deposit  credited  in  a 
pass-book,  is  intended  to  represent  moneys  actually  lefl  with  the  bank 
for  safe-keepings  which  are  to  be  retained  until  the  depositor  actually 
demands  them.  Such  a  certificate  is  not  dishonored  until  presented."  * 
But,  where  money  is  deposited  in  a  bank  from  time  to  time,  subject  to 
check  at  sight,  the  relation  between  the  parties  is  not  that  of  trustee  and 
cestui  que  trust,  but  of  debtor  and  creditor.     When  received,  in  the 


1  Hamell  v,  Adams,  68  N.  Y.  314; 
Payne  r.  Gardner,  29  N.  Y.  167  ;  Farm- 
ers' &  Mechanics'  Bank  v.  Butchers'  & 
Drovers'  Bank,  14  N.  Y.  627.  Such 
also  is  the  rule  in  Indiana.  Brown  v, 
McElroy,  52  Ind.  404.  But  in  Georgia,  in 
Meadow  v.  Dollar  Savings  Bank,  56  Ga. 
605,  it  was  held  that  a  certificate  of  deposit 
payable  to  the  order  of  the  depositor,  but 
containing  no  other  indication  of  the  time 
of  payment  than  was  to  be  derived  from  the 
words,  **  with  interest  at  the  rate  of  seven 
per  cent  on  call  and  ten  per  cent"  per  an- 
num is  payable  on  demand,  and  therefore 
due  immediately.  So  also  in  Illinois. 
Brahm  v.  Adkins,  77  111.  263  :  Adams  v. 
Orange  Co.  Bank,  17  Wend.  (N.  Y.)  514  ; 
Giraid  Bank  v.  Bank  of  Penn.  Township, 


39  Penn.  St.  92;  Bniramagin  v.  Tallant, 
29  Cal.  503.  And  a  certificate  of  deposit 
payable  *  *  on  return  of  this  certificate  "  is 
payable  on  demand.  Tripp  r.  Curtenius, 
36  Mich.  494.  The  demand  need  not  be 
made  by  the  depositor  in  person.  Bank 
of  Kentucky  v.  Wister,  2  Pet  (U.  S.)  318. 
A  demand  is  not  necessary  after  the 
bank  has  rendered  an  account  claiming 
it  as  paid.  Bank  of  Missouri  v.  Benoist, 
10  Mo.  519.  And  consequently  the  stat- 
ute would  run  from  the  time  when  by 
its  acts  the  bank  had  rendered  a  demand 
unnecessary  (probably),  or  when  it  has 
given  the  depositor  notice  that  his  claim 
will  not  be  paid.  Farmers'  Bank  v.  Plant- 
ers' Bank,  10  G.  h  J.  (Md.)  422. 
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absence  of  any  express  stipulation  to  tlic  contrary,  the  money  at  once 
becomes  the  propt;rty  of  the  bank,  and  Uie  bank  becomes  the  debtor  of 
the  depositor,  under  an  im]j)ie<l  contract  to  discharge  the  indebtedness 
liy  honoring  the  checks  drawn  thcreun  bjthe  depositor,'  and  also  to  re- 
pay on  the  demand  of  the  depositor  any  balance  whiuh  may  be  due  at  the 
time  of  demand.^  But  this  rule  does  not  appiy  where  the  ihing  deposited 
is  a  commodity,  such  as  "  Confederate  notes,"  and  the  agreement  was 
that  the  collection  should  be  made  in  like  notes ; '  nor  docs  it  Apply  to 
lands  or  other  securities  or  packsges  of  money  deposited  with  it 
under  a  special  contract  that  the  same  shall  be  returned.*  But,  while 
the  bank  becomes  a  debtor  to  the  extent  of  the  deposit,  it  is  not  liable 
to  pay  interest  thereon  in  the  absence  of  any  contract  to  that  effect.* 
Where  money  is  paid  into  court,  and  is  place<l  in  the  cnstody  of  the  tlerk 
or  otlier  officer  designated  by  law  to  have  the  custody  of  it,  the  statu^ 
does  not  begin  to  run  against  the  party  mutually  entitled  thereto  until  a 
demand  has  been  made  for  the  money.'  And  the  same  rule  has  been 
applied  where  money  has  been  paid  to  a  commiBsioiier  in  equity.' 

8ec.  143.    Forged  or  Invalid  Instruments.  —  Where  a  bank  pays  a 
draft  or  check  drawn  upon  it,  payable  to  the  order  of  A.,  to  an  indorsee 


'  Buik  of  the  Republic  v.  Milla,  1 
Wittl.  (U.  S.)  152;  BuchBDDon  k  Co.  i 
Woodmaa,  1  Hun  (N.  Y.).  638;  Dawson  t 
B«al  EaWW  Bonk.  S  Ark.  383  ;  Foster  t 
EwexBauk,  17  Mess.  179;  Coffin  i'.  Andet 
80D,  i  BUckF.  (Ind.)  S9S  ;  Bank  of  Kfn 
turky  V.  Wister,  2  Pet.  ( U.  S. )  318 ;  AlUny  id-  300. 
Comraercinl  Bnnk  o.  Hughes,  17  Wund. 
(N.  Y.)  ill  ;  Keeiio  v.  CflUier.  1  Mtt.  (Ky.) 
115  ;  Corbett  v.  Bank  of  Smyrna,  2  Hair. 
(DaL)  235  ;  Matter  of  FranklLn  Bank,  1 
Paige  IN.  Y.)  Ch.  249  ;  Graves  !•.  Dudley, 
20  N.  Y.  74  ;  Manh  v.  Oneida  Central 
Bank,  3i  Barb.  (N.  Y.J  298;  Lund  f. 
Seaman's  Snringa  Bank,  37  id.  129  ;  Wniy 
B.  Tuakege  Ins.  Co.,  34  Ala.  58  ;  Batik  of 
Northern  Liberties  v.  Joaea,  *2  Penn.  St. 
Downea  v.    Phenix    Bank,   6   Hill 


bnnka  where  one  becomes  a  depoaitary  for 
another.  Phelan  v.  Iron  HonuUin  Bank, 
IS  Bankr.  R(«.  (U.  8.)  308. 

'  FUutera'   Bank  v.   Union   Bank,  IS 

Wall.  <U.  3.)  464  ;  RnlBn  v.  Commiaaion- 

I,  fcc,  69  N.  C.  498  ;  Litty  v.  Same,  M 


lUwallie,  S  Ean.  137;  Smith 
11.  First  National  Bank.  99  Jlass.  605  j 
Lancaster  Co.  National  Bank  i>.  Smith,  62 
Penn.  St.  47  ;   Mauiy  o,  Coyle,   31  Md. 


'  Parktreburgh  National  Bank  v.  Als, 
6  W.  Va.  50. 

*  In  Lynch  v.  Jennings,  43  Ind.  273, 

an  aotion  was  brouglit  for  the  sjwciRc  jier- 

foniinnce  of  a  contract  to  convey  certain 

plaint  A.  alleged  a 


(N.  Y.),  297;  Chapman  r.  White,  6  N.  Y.  der  and  refnsal  of  the  puh'hnse  money,  and 

412  ;  Ellis  v.  Linck,  3  Ohio  St.  66.      It  is  brought  it  into  court,  and  it  remained  in 

held  that  a  bank,  having  vithout  objec-  the   hands   of  the  clerk.     After  years  of 

tion   received   the   hills   of   cither   banks  litigation  a  final  decreewaaenteriMi  in  A. "s 

without  diminution  or  discount,  notwith-  favor.    The  executors  of  B.  then  dcmaudeil 

standing  that  at  the  time  of  the  deposit,  the   money  of  the  aitminislratora  of  the 

or  subsequently  thereto,  they  were  worth  clerk,  who  had  ilied,  and  on  their  refusal  to 

leaa  than  par,  is   liable  to   pay  the   par  paybroughtanadinn  foritsrecovery.    The 

valne  therefor.     Marine  Bank  of  Chicago  dcfenilantsaet  up  tlicatatntooflimitations. 

V.   Chandler,    27  HI.  625.    The  Bank  of  The  court  held  that  the  statute  did  not  he- 

Kentncky  r.  Wister,  ante,  is  a  atrong  case  gin  to  run  in  such  casea  until  a  demand 

Qpon  this  point.  upon  the  defendants  for  the  nioney. 

*  Boyden  V.   Bank  of  Cape  Fear.   65  '  Heriotf.  McCauley,  Riley  <a.  C.)  Ch. 

N.C.  13.     And  thia  rule  Uapplicd  between  19. 
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thereof,  and  it  subsequently  transpires  that  the  indorsement  thei*eon 
was  forged,  the  statute  of  limitations  does  not  run  against  its  claim  for 
indemnity  against  the  indorsee  until  it  has  been  notified  by  the  drawer 
of  his  intention  to  insist  on  the  defect  of  title  and  cancel  the  credit 
given  it  on  the  draft.  Thus,  in  a  case  in  the  United  States  Court,^  it 
appeared  that  the  United  States  Treasurer  in  1867  made  a  draft  on  the 
First  National  Bank  of  B.  payable  to  the  order  of  O.  The  indorse- 
ment of  O.  was  forged,  and  the  check  was  sent  by  a  third  party,  to  the 
M.  bank  for  collection.  The  M.  bank  indorsed  it  and  sent  it  to  the 
drawee,  by  which  it  was  paid  and  sent  to  the  United  States  Treasury, 
where  it  was  credited  to  the  drawee.  In  1877  the  United  States  sued 
the  drawee  for  the  amount  of  the  draft,  upon  the  ground  that  the 
indorsement  was  forged ;  of  which  suit  the  M.  bank  was  notified,  and 
employed  counsel  in  defending  the  suit.  Judgment  was  rendered 
against  the  drawee.  In  an  action  by  the  drawee  commenced  against 
the  M.  bank,  after  it  had  paid  the  judgment  to  the  United  States,  the 
M.  bank  set  up  the  statute  of  limitations.  The  court  held  that  the 
action  was  not  barred,  as  the  statute  did  not  begin  to  run  at  the  time 
of  the  payment  of  the  draft,  nor  until  the  United  States  elected  to  insist 
on  the  defect  of  title  and  cancel  the  credit  given  to  the  drawee  on  the 
draft.  The  court  relied  upon  the  authority  of  an  English  case  ^  quite 
similar  in  principle.  In  that  case  the  question  was,  whether  a  plea  of 
the  statute  of  limitations  was  a  bar  to  an  action  for  money  had  and 
received  to  recover  the  consideration  money  of  a  void  annuity,  when 
the  annuity  was  granted  more  than  six  3'ears  before  the  action  was 
brought,  but  was  treated  by  the  grantor  as  an  existing  annuity  within 
that  time.  "  That  question,"  said  the  court,  "  depends  upon  another: 
At  what  time  did  the  cause  of  action  arise  ?  The  cause  of  action  com- 
prises two  steps :  the  first  is  the  original  advance  of  the  money  by  the 
grantee ;  the  second  is  the  grantor's  election  to  avail  himself  of  the 
defect  in  the  memorial  of  the  annuity.  The  cause  of  action  was  not 
complete  until  the  last  step  was  taken."  • 

Sec.  144.  Implied  Warranty.  —  Where  property  is  sold  under  such 
circumstances  that  the  law  will  imply  a  warranty,  the  statute  begins  to 
run  from  the  date  of  the  warranty.  Thus,  where  the  payee  of  a  nego- 
tiable note  indorses  the  same,  the  law  raises  an  implied  waiTanty  that 
the  note  was  given  for  a  valuable  consideration,  and  upon  this  warranty 
an  action  for  its  breach  accrues  and  the  statute  begins  to  run  at  once.^ 
In  the  case  of  a  contract  for  the  mutual  exchange  of  lands  which 
contains  nothing  from  which  it  can  be  inferred  that  one  conveyance 

1  Merchants'  National  Bank  of  Balti-  ages  arising  from  the  sale  of  a  forged  land- 
more  V.  First  National  Bank  of  Baltimore,  warrant  did  not  accrne  until  the  certificate 
8  Fed.  Reporter.  had  been  presented  to  the  Court  of  Claims 

^  C^wper  V.  Godmond,  9  Bing.  788.  and  rejected  by  it. 

•  See  Ripley  p.   Withee,  27  Tex.  14,  *  Blithen  v.  Lovering,  58  Me.  487. 

where  it  waa  held  that  an  action  for  dam- 
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was  to  precede  the  other,  the  law  implies  tbat  ttie  convej-ances  are  to 
be  made  concurrently,  and  that  the  mutual  coveiinots  of  the  parties  are 
dependent,  and  that  the  statute  does  not  begin  to  mn  thereon  against 
the  vendor  until  he  has  performed  bj'  giving  a  deed,  nor  against  the 
purchaBer  until  be  has  made  a  tender  of  the  priee.'  Where  a  party 
transfers  a  note,  knowing  it  to  be  affected  by  usury,  to  one  who  is 
ignorant  of  the  fact,  be  iustautly  becomes  liable  to  the  purchaser  for 
the  deceit ;  but  the  statute  only  begins  to  run  from  the  time  the  fVaud 

s  discovered."  Upon  an  implied  warrantj-  of  title  to  cliattcis  sold,  it 
has  been  held  tbat  tbe  i^Uitute  does  not  begin  to  run  until  the  vendee 
has  been  disturbed  in  bis  title.' 

Sec,  145.  SuretieB,  iDdarseTs,  &o.  —  Where  a  surety  is  compelled  to 
pay  a  debt,  the  statute  begins  to  run  against  his  claim  from  the  day  of 
such  payment,  and  not  from  the  date  of  tbe  original  obligation,*  and  this 
is  also  tbe  rule  as  to  cuntribution  against  a  co-sarety.*     No  action. 


r.  Seely,  2  Wend.  <N.  Y.)  481;  RniukJl  e. 
Sitii,  11  Miss.  iSS:  Ainslee  t>.  Wilson,  7 
Cai.  (N.  Y.)  BBS.  Bat  the  imiiliwl  prom- 
iae  is  only  to  iademnify  the  aarety;  conse- 
quently it  Becnrra  a  dixdiarp?  of  tbe  debt 
for  less  thttu  its  amount  He  c»n  tecortr 
DO  more  than  he  jioid;  and,  if  be  paid  tho 
debt  in  deprecUted  currency  at  par,  he 
can  only  recover  tha  amonot  which  it  wu 
worth  at  the  time  of  pnynient.  Owitigf 
f.  OwingB,  a  J.  J.  Mar.  (Ky.)5B0;  Hall  R 
CreBWcll,  12  G.  &  J.  (Md.)  3ii;  Jordan  o. 
Adams,  7  Ark.  348  ;  Crozin  v,  Adams,  4 
J.  J.  Mar.  (Ky.)  SI4.  So  lie  may  sue  at 
once  if  he  haa  taken  up  the  original  note, 
and  given  his  own  in  lien  of  it,  which  haa 
been  accepted  id  pajineut.  Downer  o. 
Baiter,  80  Vt.  467;  Elwood  p.  Deifendorff, 
5  Bath.  (M.  Y.)  398.  But  in  Indiaua  it 
is  held  that  he  can  maintain  no  action 
until  he  has  actually  paid  a  note  given  in 
ben  of  the  original  note,  Pitier  v,  Har- 
mon, 3  Blackf.  (Ind.)  112  ;  Romine  v. 
Roniine.  5»  Ind.  346;  even  thongb  it  waa 
secureil  hy  mortgage,  Bennett  «.  Buchan- 
an, 3  Tnd,  47.  A  demand  is  not  necpssnry. 
The  statute  attaches  at  once  u]>on  pay- 
ment. Odin  V.  Greenleaf,  3  N.  H.  270  j 
Sikes  B.  Quick,  7  Jones  (N.  C.)  L.  19. 

5  Singleton  v.  Townsend,  45  Mo.  378; 
Wood  v.  Inland,  1  Met.  (Moss.)  387; 
Petera  D,  Barnhill,  1  HUl  (S.  C),  234; 
Moiey  V.  Carter,  10  Yerg.  (Tenn,)  621  ; 
Lowndes  v.  Picknev,  1  Hich.  (S.  O  Eq. 
155:  Sherwood  v.  Dnnbar,  6  Cal.  63; 
Knotty  V.  Butler,  10  Rich.  (3.  C.)  Eq.  113. 


1  Brennan  v.  Fonl,  46  CaL  7. 

'  Pereona  p.  Jonea,  13  Ga.  371. 

"  QroBs  t.  Kierski,  4!  Cal.  111. 

*  Hammnnd  v.  Myers,  30  Tei.  376 ; 
Burton  n.  Kuthedora,  49  Ho.  26Si  Reeves 
p.  Pnlliara,  7  Bax.  (Teim.)  IIB;  Thnjer 
I.  Daniels,  110  VLaia.  345;  Barnaback  v. 
Beiner,  8  Minn.  5S;  Walker  v.  Lathrop, 
fl  Iowa,  GIS;  Thompson  v.  Stevens,  2  N.  £ 
""  |a.  C.)  4B3;  Scott  v.  Nichols,  27  Misa. 
94.  In  Wesley  Chunih  v,  Moore,  10  Peon. 
"  273,  it  was  held  that  whcM  the  jirop- 
erty  of  a  surety  waa  sold  on  an  execution 
to  pay  the  debt,  the  atatale  began  to  run 
from  the  date  of  the  sale.  Fonder  e.  Car- 
ter. 12  Ired.  (N.  C.)  L.  242;  Hale  v.  An- 
drewa,  6  Cai.  (N.  Y.)  226;  Garrett  v. 
Garrert,  27  Ala.  687;  Presslar  v.  Stalls- 
worth,  37  id.  402;  Walker  v.  Lathrop,  6 
Clarke  (Iowa),  518;  Bennett  v.  Cook,  45 
N.  y.  268;  Scott  V.  Nichols,  27  Miss.  94. 
The  law  inipliea  a  promise  on  the  part  of 
the  principal  to  reimburse  the  surety  and 
the  action  is  upon  this  implied  promise. 
Waid  V.  Henry,  5  Conn.  596;  Powell  v. 
Smith,  8  Johns.  (N.  Y.)249;  Ha.*singprP. 
Solms,  5  S.  &  R.  (Ppnn.)  8;  Gihbs  v. 
Bryant,  1  Pick.  (Mass.)  118;  Bunce 
V.  Bunce,  Kirby  (Conn.),  187;  Huktt  v. 
r/)ullard,  26  Vt  205;  Smith  v,  Hnj-ward, 
5  Me.  604;  Lonsdale  e.  Cox,  7  T.  B.  Mon. 
(Ky.)  406;  Appleton  v.  Baacom.  3  Met. 
(Mass.)  1H9;  Holmes  v.  Weed,  19  Barb. 
(N.  y.)  128.  It  is  not  necessary  that  he 
should  pay  in  money:  it  is  sufficient  if  he 
pays  in  land  or  personal  property.    Bonny 
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however,  can  l^e  maintained  until  the  surety  has  actually  paid  the  debt. 
The  fact  that  a  judgment  has  been  rendered  against  him,  and  that  he 
has  been  committed  to  jail  upon  an  execution  thereon,  does  not  entitle 
him  to  an  action  against  the  principal  for  money  paid,  &c,^  Where 
money  is  paid  by  one  person  for  another,  and  no  time  is  fixed  for  pay* 
ment,  the  statute  attaches  from  the  date  of  its  paj-ment.'  The  statute 
begins  to  run  against  the  right  of  sureties  to  be  subrogated  to  the  payee's 
right  to  securities,  &c.,  from  the  time  of  payment  of  the  debt  by  them.* 
80  strict  is  this  rule  and  so  rigidly  is  it  adhered  to  that,  even  when  a 
suret}*  procures  an  extension  of  time  from  the  holder,  and  gives  collat- 
eral security,  and  ultimately  pays  the  debt,  it  is  held  that  the  statute 
does  not  bc^in  to  run  agaiust  him  until  he  has  actually  paid  the  debt.^ 
The  rule  may  be  said  to  be  that  so  long  as  an}^  liability  on  the  maker's 
part  upon  the  original  debt  remains  the  surety  has  no  right  of  action 
against  him,  and  consequently  the  statute  does  not  begin  to  run  against 
him  ;  but,  although  the  surety  ma}'  not  have  paid  the  debt  in  money,  yet 
if  he  has  in  an}'  manner  assumed  the  debt,  so  that  the  maker's  liability 
upon  it  is  at  an  end,  from  that  time  the  statute  begins  to  run  against 
the  surety.^  If  the  note  or  obligation  is  payable  by  instalments,  the 
statute  begins  to  run  against  the  surety  from  the  time  when  each  instal- 
ment was  paid  by  him.*  But  if  the  note  is  not  so  payable,  and  the 
surety  in  fact  pays  the  note  by  instalments,  the  statute  does  not  begin 
to  run  A'om  the  date  of  each  payment,  but  from  the  date  of  the  last 
payment  made  by  him,  in  liquidation  of  the  uote.^ 

Where  a  mortgage  is  given  by  the  maker  of  a  note  to  a  person  who 
becomes  surety  thereon,  conditioned  that  if  the  maker  pays  the  note  and 
saves  the  surety  harmless  from  all  demands  upon  it  the  conveyance 
should  be  void,  the  statute  does  not  begin  to  run  against  the  mortgagee 
until  he  has  actually  paid  the  note  or  some  part  of  it,  and  the  note  is 
discharged.*  The  same  rule  prevails  as  to  indorsers.  The  statute 
begins  to  run  against  them  from  the  time  when  they  actually  paid  the 
debt,  and  not  from  the  time  when  they  become  liable  to  pay  it.*  But, 
unless  the  surety  or  indorser  pays  the  note  within  the  time  limited  by 

An  action  for  contribution  arises  at  once  Cage  v.  Faster,  6  Yei^.  (Tenn.)  261.    And 

ui)on  the  payment  of  the  whole  debt  by  he  is  not  first  bound  to  pursue  the  prin- 

one  surety  against  his  co-sureties  for  the  cipal.    Caldwell  v.  Roberts,  1  Dana  (Ky.), 

proportion  of  the  debt  each  should  pay.  355. 

Whitman  v,  Gaddy,  7  B.  Mon.  (Ky.)  591;  1  Rodman r.  Hedden,  10  Wend.  (N.  Y.) 

Paulin  V,   Kaighn,  29  N.  J.  L.  480 ;  La-  600. 

beannie  v.  Sweeney,  17  Mo.  163;  Samuel  *  Bowman  v.Wright,  7  Bush  (Ky.),  876. 

V.  Zachary,  4  Ired.  (N.  C.)  L.  377;  Stall-  »  Bennett  v.  Cobb,  45  N.  Y.  268. 

worth  V.  Pressler,  34  Ala.  605  ;  Chaffee  v.  *  Norton  v.  Hall,  41  Vt.  471. 

Jones,  19  Pick.  (Mass.)  260;  Lee  v.  For-  »  Hitt  v.  Shorer,  34  111.  9. 

man,    8   Met.    (Ky.)    114;    Pinkeston  v.  «  Bullock  i?.  Campbell,  9  G.  &  J.  (Md. ) 

Taliaferro,  9  Ala.  547  ;   McDoual  v.  Ma-  182. 

grader,   3  Pet.  (U.  S.)  470  ;    Fletcher  v.  f  Bamsback  v.  Reiner,  8  Minn.  69. 

Jackson,  23  j^t.  681 ;  Foster  v.  Johnson,  6  ^  M'Lean  i^.  Ragadale,  81  Miss.  701. 

id.  64 ;  Stoat  v,  Vanse,  1  Rob.  ( Va.)  169;         •  Pope  v.  Bowman,  27  Miss.  194. 
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statute,  ha  cannot  by  a  payment  made  by  him  aflerwarda  make  the 
maker  liable  to  bim  therefor,  especially  in  tliose  IJtates  wliere  by  statute 
payment  or  acknowledgment  by  one  co-'maker,  &(:.,  does  not  take  the 
(tcbt  out  of  Die  statute  as  to  the  others.'  Where  one  sued  as  indoraer 
seta  up  in  defence  that  the  trausfer  nas  made  to  the  plaintiff  to  deprive 
faim  of  the  defeDce  of  want  of  consideration,  tlte  iudoreer's  cause  of 
action  against  the  last  indoraer  arises  fVom  tlie  date  of  judgment.'  If 
a  surety  or  indorser  pa}~3  a  note  before  it  becomes  due,  hta  right  of 
action  does  not  accrue  until  the  note  by  its  terms  tieoomcs  due  i '  as  s 
Burety  cannot  change  the  legal  relations  of  the  maker  to  the  note  by 
auy  action  of  his  before  it  becomes  payable,  noi-  by  forestalling  its 
])aymcnt  can  he  acquire  any  rigtits  against  the  maker  which  the  holder 
of  the  note  did  not  poss(.>ss. 

The  rule  lliat  n  right  of  action  accrues  lo  the  snrety  from  the  time  be 
pays  the  money,  and  not  from  the  time  when  the  original  debt  becomes 
payable,  is  subject  to  the  exception,  that  he  mast  have  paid  the  original 
debt  before  the  statute  had  run  thereon ;  as  otherwise,  especially  la 
those  States  whereby  statute  payment  by  one  joint  contractor  or  prom- 
isor does  not  remove  the  statutory  bar  as  to  the  other,  a  recovery 
could  not  be  had  by  him  if  the  original  debt  was  then  barred  as  to  th« 
principal  debtor.'  Instances  may  arise  where  the  surety  has  no  redress ; 
as,  where  he  becomes  surety  u|Joii  a  note  for  an  infant,  not  given  ftv 
necessarios.  In  such  a  case,  if  the  infant  escapes  upon  a  plea  of  in* 
fancy,  and  judgment  is  rendered  ngainet  tlie  surety,  he  has  no  right  of 
redress  from  the  infant,  but  stands  to  the  note  and  judgment  in  tbfl 
relation  of  print-iiml.'  But  where  u  tioU'  is  given  by  :in  iiifiint  for  neces- 
saries, with  a  surety,  and  the  surety  pays  the  debt,  be  has  an  imme- 
diate right  of  action  against  the  infant  thereon,  and  the  statute  runs 
from  that  time.*  Where  there  are  two  or  more  sureties,  and  each  pays 
a  moiety  of  the  debt,  each  hag  a  separate  and  distinct  cause  of  action 
against  bim  therefor;  consequently,  in  such  a  case,  the  statute  begins 
to  run  i^ainst  the  claim  of  each  from  the  time  when  each  paid  his 
share.'  The  remedy  of  a  surety  is  the  same  whether  he  was  surety 
upon  a  simple  contract  or  a  specialty  debt."  His  remedy  is  by  indebi- 
tatua  assumpsit  for  money,  and  not  for  money  had  and  received.* 

1  rn  Williams  v.  Durst,  25  Tex.  6fi7,  it  legiil  obligation  to  pay.     KimbI*  n,  Cntn- 

was  bi'ld  that  where  an  accommodatiDn  mins,  3  M«t.  |Ky. }  S27. 
indorser   pays  n  note  before  the  statute  '  Short  n.  Bryant,  10  B.  Mon.  (Ky.)  10- 

runa  u)M)ii  it,  hut  does  not  bring  suit  until  •  Conn  v.  Colbum,  7  N.  H.  388. 

»fler  the  statute  has  run  on  the  note,  be  t  Pf^body  v.  Chapman.  20  N.  H.  *18. 

cannot  recover  of  the  makeri  because  he  '  Cunninghsm  s.  Smith,  I  Harp,  (S.  C.) 

acqninjH  no  greater  rights  than  the  holder  Eq.  90;  United  Stutps  v.  Pre*l»n,  4  Wash, 

of  the  note  poKsesned.  (U.  S.  C.  C. )  US.     But  emUra,  soc  ShnlU 

'  Price  V.  Emerson,  16  U.  An.  95.  v.  Carter,  Speara  (,S.  C.)  Kt|.  683,  whert 

'  TUlolaon    c.  Rose,  11    Met.   (M»»s.)  it  van  held  that  the  surety  could,  upon 

299.  payment  of  a  specialty  debt,  set  it  up  as  k 

*  The  law  will  not  laise  a  promise  on  specialty.  « 

the  part  of  tb«  principal  to  reiiafatii*e  the         *  Ward  v,  Henry,  G  Conn.  G9,  61 ; 

■nie^  where  the  tantj  was  tmder  no  Powell  v.  Smith,  8  Johns.  (N'.Y.)21&. 
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8bc.  146.  Oontraot  of  Indemnity,  Ouaranties,  Ad.  —  Contracts  of 
indemnity  are  so  largely  dependent  npon  the  particular  stipulation  that 
the  guarantor  has  made  that  no  general  rule  can  be  given  as  to  when 
his  liability  attaches  against  those  for  whom  he  has  assumed  that  posi- 
tion that  will  be  applicable  in  all  cases,  except  that  the  statute  begins 
to  nm  when  the  promissee  has  taken  all  the  requisite  steps  to  charge 
him  with  liability,  and  his  liability  under  his  contract  to  pa}*  the  debt  is 
fhll  and  complete,^  and  the  promissee  cannot  prolong  this  period  of  lia- 
bflit}'  by  any  unreasonable  delay  in  taking  tliese  requisite  steps.^  A 
gnanmty  has  aptly  been  termed  a  contract  to  indemnifj'  another  upon  a 
contingency,  and  is  in  the  nature  of  a  claim  for  unliquidated  damages.* 
They  are  either  absolute  or  contingent/  and  the  distinction  between 
them  in  this  respect  is  of  vital  importance  in  determining  the  time  when 
the  statute  begins  to  run  in  favor  of  the  guarantor.     Thus,  an  absolute 


1  In  Colvin  v.  Backle,  8  M.  &  W.  680, 
it  appeared  that  in  1816  6.  shipped  goods 
OB  board  a  vessel  chartered  by  him  for 
Calcntta,  and  B.  &  Co.  made  advances  to 
enable  him  to  do  so,  under  an  arrangement 
that  the  goods  should  be  transmitted  to 
the  agents  at  Calcutta  of  B.  &  Co.,  who 
were  to  dispose  of  the  outward  cargo  there 
and  send  the  proceeds  in  goods  or  bills  to 
B.  k  Co.,  in  London,  who  were  to  reim- 
burse themselves  their  charges  and  hold 
the  balance  at  the  disposal  of  G.  In  No- 
vember, 1817,  G.  being  in  difficulties  and 
indebted  to  the  defendants  in  £850,  the 
defendants  and  G.  applied  to  B.  &  Co.  to 
pay  off  this  debt,  by  a  further  advance  to 
G.  on  his  consignment,  and  the  defendants 
gave  B.  &  Co.  the  following  guaranty: 
"Messrs.  B.  &  Co.,  You  having  expressed 
some  doubts  of  the  propiiety  of  paying 
G.'s  draft  on  you  for  £850  in  our  favor, 
we  hereby  engage,  if  you  will  pay  us  the 
same,  that  we  will  reimburse  you  the 
amount  on  demand,  w^ith  interest,  in  the 
event  of  your  finding  it  necessary  to  call 
npon  ns  to  do  so,  either  from  the  state  of 
Q.*8  spending  account  with  you,  or  from 
any  other  circumstances.'  B.  &  Co.  there- 
npon  accepted  and  paid  a  bill  for  £850, 
drawn  by  G.  on  them  in  favor  of  the  de- 
fendants. The  vessel  returned  to  England 
with  a  cai^go  in  April,  1818,  when  C,  the 
owner  (G.  having  become  bankrupt),  gave 
notice  to  the  East  India  Company,  in 
whose  docks  she  lay,  not  to  deliver  any 
part  of  the  c^rgo  without  his  authority; 
they  thereupon  sold  the  cargo,  and  paid 


the  owner's  demand  for  freight,  and,  in 
consequence  of  conflicting  claims  from  G.'s 
assignees  and  from  B.  k  Co.,  filed  an  in- 
terpleader bill,  and  paid  the  balance  of  the 
proceeds  into  court.  Proceedings  at  law 
and  equity  were  continued  between  all  the 
above  parties,  under  legal  advice,  up  to 
the  year  1887,  when  the  result  was  that 
B.  k  Co.  were  obliged  to  pay  C.'s  costs. 
In  18S8  B.  &  Co.  demanded  of  the  defend- 
ants the  £850  due  by  the  guarantee,  with 
interest,  and  their  share  of  the  expenses 
incurred  in  the  law  proceedings,  and  on 
their  refusal  to  pay  brought  an  action 
against  tliem  on  the  guaranty.  Held, 
first,  that  the  statute  of  limitations  began 
to  run  against  the  plaintiffs,  not  from  the 
termination  of  the  legal  proceedings  in 
1837,  but  from  the  return  and  sale  of  the  | 
cargo  in  1818,  when  all  the  facts  were  as-  I 
certain ed  upon  which  the  defendants'  legal  I 
liability  depended,  and  therefore  that  it  ' 
was  a  bar  to  the  action;  secondly,  that  the 
defendants  could  not  be  made  liable  under 
the  guaranty  for  the  expenses  incurred 
by  the  plaintiffs  in  the  law  proceedings. 

a  In  Eddowes  v,  Neel,  4  Dall.  (Penn.) 
133,  a  delay  of  nineteen  years  fully  ac- 
counted for  was  held  not  of  itself  sufficient 
to  discharge  the  guarantor. 

8  Sampson  v.  Burton,  2  B.  &  B.  89. 

*  Rudy  V.  Wolf,  16  S.  &  R.  (Penn.) 
79;  Woods  v.  Sherman,  71  Penn.  St  100; 
Moakly  v.  Riggs,  19  Johns.  (N.  Y.)  69; 
Sylvester  v.  Downer,  18  Yt  82;  Allison 
V.  Waldham,  24  111.  182. 
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guaranty-  is  odq  by  the  terms  of  which  thn  goarantor  undertakes  that 
anolter  person  ehall  perform  by  the  time  fixed  iu  the  contract,  and 
Tipon  which  he  becomes  liable  to  paj-  the  debt  or  damages  at  matarity 
upon  the  otbcr'a  failure ;  as.  "  I  gnaiantee  the  payment  of  this  note  at 

I  maturity."  '  Such  a  guaranty  in  absolute,  and  a  right  of  action  accrues 
against  the  guarantor  immediately  ujion  the  maturity  of  the  note,  with- 
out taking  any  steps  against  tlie  maker  of  the  note.'  So  where  on  the 
sale  of  goods  it  was  agreed  that  they  should  he  paid  for  on  delivery, 
and  the  defendant  signed  a  guaranty  as  follows :  '•  On  the  part  of  A. 
and  B.  I  hold  myself  responsible  with  them  on  the  above  contract,"  it 
YiAS  held  that  his  undertaking  bound  him  to  a  direct  performance  of  the 
contract,  and  was  in  eCTect  that  he  or  his  principals  would  pay  for  the 
goods  on  delivery.*  Where  the  guaranty  is  absolute,  the  guarantor  is 
rot  entitled  to  demand  or  notice  ;  but  hie  liability  to  suit  arises  and  ia 
fixed  at  the  same  moment  that  an  action  acernes  against  the  principal 
debtor,  or,  if  a  later  period  is  in  terms  fbted  upon,  ui>on  the  arrival  of 
the  time  named  therein,*  and  the  guarantor  may  be  sued  thereon  nith- 
out  any  previous  suit  against  the  principal  debtor.*    Contingent  giiar- 

■  Ko.'h  V.  Melhom,  25  Psna.  St.  SB;  v.  Thayn-,   IS   Met.   (Man.)    ISO.      And  , 

Cochmn  e.  Daw«>ti,  1  Miles  (Penn.),  276.  sach  alio  ia  the  rule  where  mooeyia  paid 

»  Bjibeits  v.  Riddle,  78  Peim.  St.  188;  for  anothn-  St  his  recjiiest.     Perkins   o.   1 

Brignrt  t>.  White,  fiS  M.   4SS  ;  Anilcrfon  LittMeld,  G  Atlen  (Maas,),  370. 
V.  Wnshabailfih.  13  id.  Its.     In  Williuna  'King   v.   Stii(l''baker,    16   Ind.    4S  ; 

•.  Oraii|;er,  i  Day  (Conn.),  Ht,  the  da-  Croaa  v.  Bsllsrd,  46  Vt.  416  ;  Campbell 

fmdaut  made  a  spceLnl  ntitnat  on  the  t>.    Baker,   4S   Pcnn.   8t.   343 ;    Eramph 

\m<Af  of  a  prominory  note  [uyable  to  the  v.   Hatx,   52  id.   62S.     A  writing  in  tha 

plaintiff,  in  H-hich  he  gnaranteeii,  for  vAne  words,  "  I   will  puaninli'e  ttie  pnyment  (« 

ret'fivi'd,  tliet  the  nmker  then   was,  nnd  j-ou  of  Jfl2B,  in  tmiaury  wnminta  to  be 

would  continae  to  be  until  the  note  should  paid  on  or  before  the  20th  Auguat  on  and 

become  due,  of  sufficient  reaponaibility  to  for  account  of  J.  W.,"  whs  lield  sn  orig- 

pay  it;  and  then  added,  "and  1  further  inal  and  absolute  pronitac.     Matthews  c. 

engage  with   the   promissca   that    if   the  Chtismon,  30  Miss.  695. 
moneys  n>entioTied   in   aaid   note  are  not         *  Smith  v.  Ide,  3  Vt.  SOI  ;  Dickerson 

paid  by  the  5th  of  September,  1807,  I  will  v.   Derritkson.   30   111.  574;    Bowman  v. 

on  that  day  adrance  the  same  to  him,  t«k-  Curd,  2  Bush  (Ky.),  565  ;  Yonng  v.  Brown, 

ing  and  holding  the  note  aa  my  own  at  my  3  Srieed  (Tenu. ),  89;  Lane  n.  Levillian.  4 

own  risk."    The  maker  did  not  pay  the  Ark.  76;  Egc  v.  Baniitz,  8  Pcnn.  St.  804; 

note   either  at   maturity  or  on   the  day  Breed  p.  Hjilhouse,  7  Conn.  523;  Douglass 

stated  in  the  gtiaranty.     The  court  held  r.  Howland,  24  WenJ.  (N.  Y.)  35  ;  Noyes 

that  the  guaranty  became  absolute  on  the  e.  Nichols,  28  Vt.  160  ;  Sibly  v.  Stulil,'lfi 

failure  of  the  maker  of  the  note  to  pay  on  N.  J.  L.  332;  Bank  P.  Hammond,  1  Wch. 

the  day  speeified,  and  that  a  right  of  ae-  (S.  C.)  281 ;   Becbe  v.  Dudh^v.  26  N.  H, 

tion  then  accrued  against  the  defendant  249;  McDougnl  v.   Calcf,  34  N.  H,   534; 

upon    the   guaranty   without  a   previona  Simons ».  Steele,  36  id.  73  ;  Cox  «.  Brown, 

suit  against  ihe  maker  or  any  proof  of  the  6  Jones  (^.  C.)  L.  1O0. 
maker's  insoli-ency.  '  Bank  of  New  York  v.  Livingston,  2 

Where  a  jierson  contracts  to  indemnify  .lohna.  (N.  Y.)  Cos.  409;  Morris  o.  Wada- 

:    a  person  and  save  him  harmless  from  cer-  worth,  17  Wend.  [N.  Y.)  103  ;  Hunttvsa 

tain  claims,  the  statute  does  not  begin  to  t>.  Patton.  20  Me.  28  ;  Kach  v.  Melhom, 

tun  until  the  person  to  whom  the  indem-  25  Penn.  St.  89;  Roberta  i'.  Riddle,  79  id. 

nity  ia  given   haa  paid  the  debt.     Hall  4SS;  Cochran  o.  Dawson,  I  Miles  (Penn.), 
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ftDties  are  those  in  which  the  guarantor  does  not  assume  an  absolute 
liability,  but  binds  himself  to  perform  in  case  the  debtor  fails  to  do  so. 
Thus,  where  a  person  guarantees  that  a  note  '^  is  collectible,"  he  does 
not  bind  himself  absolutely  to  pay  the  note,  but  only  to  do  so  in  the 
event  that  the  maker  proves  insolvent.^  In  other  words,  a  contingent 
guaranty  is  one  which  onl}'  becomes  absolute  when  the  creditor,  by  due 
and  unsuccessful  diligence  to  obtain  satisfaction  from  the  principal, 
fails  to  do  so,  or  by  circumstances  that  excuse  diligence.^  A  guaranty 
'^  against  loss"  on  a  note,  bond,  or  moitgagc,  is  a  contingent  one,  put- 
ting the  creditor  on  his  diligeuce;'  so  also  a  guaranty  that  a  note 
*'  is  good,"  *  or  to  pay  in  case  the  holder  ''  fails  to  recover  the  money 
on  said  note," '  are  all  contingent  guaranties ;  and,  indeed,  so  are  all 
that  impose  upon  the  person  to  whom  the^'^  are  given  the  duty  of  first 
exhausting  his  remedies  against  the  principal.*  The  distinction,  then, 
to  be  observed  is,  that  in  the  case  of  a  contingent  guaranty  a  right  of  . 
action  does  not  accrue  against  the  guarantor  immediately  upon  the  I 
failure  of  the  principal  to  perform,  but  imposes  upon  the  creditor  the 
duty  of  exhausting  his  remedy  against  the  principal  before  he  resorts 
to  the  guarantor,  or  wwigR  show/ satisfactorily  that  the  affairs  of  the 
principal  were  in  such  a  condition^tbat  any  pursuit  of  him  would  have  * 
proved  fruitless.^  Consequently,  in  the  case  of  a  contingent  guaranty, 
as  the  statute  begins  to  run  when  the  right  of  action  against  the  guar- 
antor becomes  complete,  it  follows  that  it  only  attaches  in  bis  favor 
when  the  necessary  steps  to  fix  his  liability  have  been  taken  and  are  j 
fully  completed.  « 

Sec.  147.  Money  paid  for  Another. — Where  money  is  paid  for 
another  under  such  circumstances  that  the  law  will  imply  a  promise  to 
repay  it,  and  no  time  is  fixed  for  its  repayment,  the  right  of  action 
accrues  at  once ;  but  if  the  payment  is  made  in  liquidation  of  a  note  or 
contract  not  matured,  the  right  of  action  does  not  accrue  until  the  debt 
has  matured,  and  if  anything  remain  to  be  done  to  effectuate  the  pay- 
ment, a  right  of  action  does  not  accrue  until  that  is  done.  Thus,  where 
an  administratrix  brought  an  action  to  recover  monej*  paid  in  liquidation, 
one  of  two  notes  secured  by  mortgage,  it  was  held  that  the  statute  began 


276 ;    Smeidel    v,    Llewyllyn,    3    Phila. 

(Penn.)  70  ;  Douglass  v.  Reynolds,  7  Pet. 

(U.  S.)  113;  Brovni  v.  Curtis,  2  N.  Y.  225. 

1  McDoal  V.  Yomans,  8  Wall.  (Penn.) 

861. 

a  Gilbert  v.  Henck,  30  Penn.  St.  205; 
Woods  V.  Sherman,  71  id.  100 ;  Hoffman 
V.  Brechtel,  52  id.  190. 

•  Griffith  V.  Robertson,  15  Hun  (N.  Y.), 
344;  McMurrey  v.  Noyes,  72  N.  Y.  523. 

•  Cook  V.  Nathan,  16  Barb.  (N.  Y. )  342. 
»  Jones  V.  Ashford,  79  N.  C.  172. 

•  Compstonr.  McNair,  1  Wend.  (N.  Y.) 


45 ;  Pollock  v.  Hoag,  4  E.  D.  Sm.  (N.  Y. 
C.  P.)  473  ;  Vanderkemp  v.  Shelton,  11 
Paige  (N.  Y.)  Ch.  28;  Newell  v.  Fowler, 
23  Barb.  (N.  Y.)  628. 

7  Dyer  v.  Gibson,  16  Wis.  667;  Parker 
V.  Culvertsen,  Wall.  Jr.  (U.  S.)  149;  Ben- 
ton  V.  Fletcher,  31  Vt.  418  ;  Wheeler  v, 
Lewis,  11  id.  265;  Dana  v.  Conant,  30  id. 
246 ;  Sandford  v.  Allen,  1  Gush.  (Mass.) 
473;  McClurg  p.  Fryer,  15  Penn.  St.  298; 
Cody  V,  Sheldon,  38  Barb.  (N.  Y.)  103; 
Stark  V.  Fuller,  42  Penn.  St.  320;  Thomas 
V,  Woods,  4  Cow.  (N.  Y.)  173. 
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to  run  tVom  the  rlatc  of  the  discbai^p  of  the  mortgage,  and  Dot  from  the 
time  when  the  payment  was  made,' 

Sec.  148,  Aotdon  under  XDabllng  Acta.  —  m^cre  &  statute  gives  k 
party  Ibe  right  to  eue  on  an  existing  claim  where  such  right  <lid  not  exist 
before,  and  ia  silent  as  to  the  lime  when  the  statute  shall  begin  to  run 
thereon,  it  attaches  aud  begins  to  run  from  the  day  the  act  first  took 
effect,  nulesa  suit  might  have  been  bTOUght  in  the  name  of  another,  —  as 
the  aaeignee  of  a  ease,  —  in  which  case  it  begins  to  mn  from  the  time  tlie 
claim  first  accrued.' 

Sec.  149.  Actlona  agalnat  Steckholdars  of  CorpoTatlons.  —  Where, 
by  statute,  the  slocltholders  of  a  corporation  are  made  liable  for  the 
debts  of  the  corporation,  their  liabUiiy  commences  when  the  liability  of 
the  corpoi'ation  commences,  and  ends  at  the  same  time  that  liability  od 
the  part  of  the  corporation  ends.  But,  if  the  statute  provides  that  no 
action  shall  l>e  commenced  against  them  until  after  judgment  and  exe- 
cution unsatisfied  against  the  cor|Xiration,  their  liability  docs  not  begin, 
nor  the  statute  begin  to  mn  in  their  favor,  until  the  return  of  the  exe- 
cution aforesaid.  Hut  if,  notwithstanding  such  provision,  the  statute 
also  provides  that  they  may  be  jointly  sued  with  the  corporation,  the 
statute  begins  to  run  in  their  favor  at  the  same  time  that  it  begins  to 
run  in  favor  of  the  corjM) ration.*    The  statute  begins  to  run  upon  sub- 

Iecriptions  to  stocli  of  a  corixiration  from  the  time  when  each  call  is 
made  for  an  instalment  of  tlie  aniount  subscribed  for.* 

HeiC.  120.    Btock  Bubacriptioas.  —  Where  no  time  is  flxed  for  pay- 

iment  by  the  terms  of  a  subscription  for  the  stocli  of  a  corporation,  but 
the  same  is  left  suliject  to  call,  the  statute  begins  lo  run  from  the  date 
of  each  call  for  an  instalment  tht'ieof  )>_v  the  |>ropcr  authority.'  In  a 
Pennsylvania  case,'  by  the  terms  of  the  subscription  the  money  there- 
for was  payable  '^  in  such  manner,  at  such  times,  and  in  such  proportions 
as  shall  be  determined  by  the  president  and  managers,  and  it  was  held 
that  the  statute  did  not  begin  to  run  thereon  until  after  such  determina- 
tion and  a  demand  made  in  pursuance  thereof.  But  if  the  statute  fixes 
the  time  within  which  payment  sliall  be  made,  or  if  the  time  of  payment 
ia  flxed  in  the  aultscription  contract,  the  statute  begins  to  I'un  fl'om  the 
time  therein  designated  for  payment,  as  at  that  time,  and  not  before, 
an  action  will  lie  for  its  recovery.  If  no  time  is  designated  either  by 
statute  or  in  the  subscriptioD  itself,  it  would  probably  be  treated  as  due 


1  Lnn  V.  McLoon,  G8  Hp.  921. 

»  Cross's  Case,  4  Ct  rfCl.  (U.  8.)  271. 

»  Conklin  v.  Fiiraian.  8  Abb,  (N.  Y.) 
Pr.  N.  a.  lei.  The  stuchholders  of  i  cor- 
poration are  not  personally  liable  for  the 
debts  of  ■  corporation  against  which  the 
Btatate  had  run  before  ite  charter  expired. 
Van  niock  v.  WWtlock,  3  Paige  (S.  Y.) 
Ch.  409. 


•  Western  R.  R.  Co.  v.  Avery,  64  N.  a 
491. 

•  Weattm  B.  B.  Co.  v.  Avery,  64  N.  C. 
491;  Pittsburgh  b  CannellBvilleR.  B.  Co. 
V.  Ploromer,  87  Penn.  St.  413. 

•  Sinkler  ».  Turnpike  Co.,  8  P.  ft  W, 
(Penn.)  149. 
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■poll  demaiMl,  and  the  statote  would  begin  to  ran  from  the  date  of  sab- 
acription,  upon  the  ground  that  where  no  time  for  payment  ia  designated, 
it  Lb  treated  as  a  debt  due  on  demand,  and  the  statute  attaches  from  its 
date.^  Where  such  notes  are  made  payable  upon  a  certain  number  of 
da^V  notice,  a  right  of  action  does  not  accrue  until  the  expiration  of 
sodi  notice  dul}*  given.*  If,  by  the  charter  or  law  under  which  the  c^v- 
poration  is  founded,  the  subscriptions  do  not  become  due  until  called 
tor  b}'  resolution  of  the  board  of  directors,  the  statute  does  not  begin  to 
ran  until  such  call  has  been  regularly  made."  If  the  subscription  fixes 
the  time  of  payment,  no  demand  is  necessaiy*,  and  the  subscription  be- 
comes pa3*able  upon  the  arrival  of  the  time  named  therein ;  ^  and  such 
also  is  the  rule  when  the  time  of  payment  has  been  fixed  by  a  by-law  of 
the  company/  Thus,  where  by  the  terms  of  the  subscription  shares  of 
stock  were  to  be  paid  for  by  instalments  of  ten  per  cent  every  sixty 
days  after  the  work  was  put  in  contract,  it  was  held  that  the  subscriber 
was  not  entitled  to  notice  of  the  time  of  the  contract,  and  that  bringing 
a  suit  upon  the  subscription  was  a  sufi9cient  demand.*  In  other  words, 
in  such  cases  the  subscriber  is  bound  to  inquire  for  himself  and  ascer- 
tain whether  his  subscription  becomes  due  at  the  times  specified  or  not. 
Generally,  unless  notice  of  an  assessment  or  call  is  required  by  the  char- 
ter or  subscription,  it  is  not  an  indispensable  requisite  to  a  right  to  bring 
an  action ;  and,  where  it  is  not,  the  right  of  action  doubtless  dates  from 
the  date  of  the  call.^ 

Sec.  151 .  Money  payable  by  Instalmenta.  —  We  have  already  seen* 
that  where  money  is  payable  by  instalments,  the  statute  begins  to  run 
upon  each  instalment  from  the  time  when  it  becomes  due.*  But  we 
have  also  seen  that  this  rule  does  not  apply  to  interest  payable  annually ; 
bat  that  in  such  a  case,  although  an  action  lies  for  the  interest  as  it  ma- 
tares,  3'et  the  statute  does  not  begin  to  run  thereon  until  some  part  of 
the  principal  becomes  due.^^  In  a  Pennsylvania  case^^  it  was  held  that 
where  there  was  a  parol  guaranty  of  the  suflSciency  of  a  mortgage  given 


I  Gnibbor.  Vicksburgh,  Ac.  R.  R.  Co., 
50  AIa.  398  :  Pbenlx  Warehousing  Co.  v. 
Badger,  67  N.  Y.  294. 

3  Cole  V.  Juliet  Opera  House  Co.,  79  IlL 
9«. 

•  Bouton  r.  Dry  Dork  Stag*  Co.,  i 
E.  D.  Sm.  (K.  y'  C.  P.)  I20 ;  Ro«  r. 
Lafayette,  Ac.   P^  R.  Co.,  5  lud.  297. 

«  Xew  Albany,  iu:.  R.  R.  Co.  r.  Pick- 
ens,  5  Ind.  247. 

•  Scheoecta'ly,  &c.  Plank  Road  Co.  v. 
Thatcher.  11  X.'  Y.  Vrl :  WiuUr  r.  Mua- 
cogee  R.  R,  Co.,  11  C^.  43*. 

•  Breedlore  r.  Martuu»Tille,  ice.  R.  R. 
Co.,  12  Ind.  114. 

Y  Eppes  r.  Hitfissipin,  c.  R  R.  Co., 
85  AU.33. 


*  AiU€,  p.  295  €l  Mf. 

•  Buahe  r.  Stowell,  71  Pcnn.  St.  20S ; 
Baltimore  Turnpike  Ca  v.  Bamea,  tf  H.  4 
J.  (Md.)  f*7  ;  Bumham  r.  Brown,  23  Ma. 
400.  In  RoWrtaon  v.  Pickerell,  77  N.  C. 
803,  wb«;re  the  plaiDtiff  made  a  oontiact 
with  the  defendant  to  do  eertain  watk, 
which  was  to  be  faeawired  and  paid  fer 
moothlr,  it  waa  held  that  the  statute  b»- 
gan  to  run  at  the  end  of  each  month. 

^  Grafton  Bank  v.  Doe,  19  Vt.  4SS ; 
Ferrv  r.  Ferry,  2  Cush.  (Maaa. )  92  ;  Hen. 
d^^non  t.  Hamilton,  1  Hall  (X.  Y.  &  C), 
814. 

"  Orerton  v.  Timej,  14  S.  a  B.  (P«u.) 
311. 


to  secure  a  bond  payable  by  iDitalmontfl,  the  statute  does  not  begin  to 
run  until  six  years  alter  tlie  last  iiietaliueiit  bceomea  due.'  Mo  where 
subscriptions  to  the  stock  of  a  turnpike  company  by  a  statute  were 
made  payable  at  such  times  and  in  such  proportions  "  aa  shall  be  deter- 
mined by  the  president  and  managers,"  it  was  held  that  the  statute  did 
not  begin  to  run  on  any  part  thereof  until  after  such  determination,  aud 
a  demand  mwle  in  pursuance  thereof.'' 

Sec.  152.  OTar-pajrmenta,  Money  paid  b;  MUtake.  —  Whei'e 
money  is  paid  by  one  to  another  by  miatake,  the  statute  begins  to  run 
from  the  time  of  the  payment,  and  not  from  the  time  the  mistake  was 
discovered."  Thus,  where  under  a  mistake  aa  to  their  liability  the 
plaintiOs  paid  upon  the  return  of  a  bill  of  excliange  drawn  in  Kentucky 
and  pa3'able  in  New  Orleans,  which  was  protested,  ten  per  cent  as  dam- 
ages, where  under  the  laws  of  Kentucky  no  damages  were  collectible, 
it  was  held  that  the  statute  began  to  run,  u[>on  the  right  to  recover  it 
back,  from  the  time  the  money  was  paid,  and  not  from  the  time  when 
they  ascertained  what  tbeir  rights  were  in  the  premises.*  But  where 
the  parties  are  in  the  habit  of  striking  balances  at  staled  periods,  it  is 
held  tliat  the  statute  begins  to  run  from  the  striking  of  such  balauce. 
In  an  action  by  a  bank  to  recover  of  a  clepoaitwr  an  amount  of  money 
overpaid  to  him  through  mistake,  it  was  held  that  the  statute  began  to 
run  from  tlie  date  of  the  monthly  balance  struck  in  the  depositor's  bank- 
hook,  unci  not  from  the  time  the  money  was  paid.*  And  where  an  ad- 
ministrator paid  a  debt  under  the  erroneous  Ix-lief  tiiat  the  estate  was 
solvent,  it  was  held  that  the  statute  did  not  begin  to  run  against  hia 
claim  to  recover  it  back  from  the  time  llie  money  was  paid,  bnt  from 
the  time  the  Insolvene}'  of  the  estato  is  ascertained  by  a  decree  of  in- 
solvency and  order  of  distribution.'  But  where  an  executor  voluntarily 
paid  over  money  to  a  legatee,  and  ten  years  afterwards  claimed  that  he 


I  See  also  to  the  nme  effect  Jonra  n. 
Trimble,  3  Rawle  (Penn. ),  381  ;  Roe  v. 
PoBter,  *  W,  k  S.  {Penn.)  351.  In  Ooii- 
Boulin  t>.  AiianiH,  aS  1*.  An.  S9fl,  wli^re 
the  purchase -raoiiry  for  lands  sold  at 
8heriB*B  sale  was  payable  by  insbiliUFnta, 
it  was  held  tbat  the  xlatute  began  to  run  in 
faroT  of  the  pun^haser  from  the  time  the 
limt  iiistalmeiit  became  due,  und  that  tlie 
right  ol  the  vendor  to  bring  an  action  to 
set  aaide  tbe  sale  became  cotniilete  upon 
the  first  default,  and  presumption  ran 
against  it  from  tlmt  time,  anil  iiot  from 
the  date  of  the  taat  insUlnient. 

"  Sinltler  r.  Turnpike  to.,  3  P.  4  W. 
(Penti.)  149.  In  order  to  prevent  tbe 
operation  of  the  statute,  because  of  a  coU' 
tingency,  the  contingency  must  be  one 
named  in  tlie  contract  itaelf ;  and  the  fact 


that  a  demand  depends  upon  the  cod> 
tingency  of  the  reclificatioii  of  a  mistake 
in  the  contract  by  n  court  of  equity,  does 
nut  prevent  tbe  operatiou  of  tbe  statute. 
Joneac.  Ligbtfoot,  10  Ala,  17. 

'  Clark  v.  DuU-her,  B  Cow.  (N.  Y.) 
674. 

*  Bank  of  United  States  v.  Daniels,  12 
Pet.  (V.  S.)  32;  Shelburne  v.  Rohinson, 
8  111.  597. 

*  Union  Bank  li.KQBpp,3Pick.  (Mass.) 
96.  In  Johnson  v.  Rutlierford,  ID  Penn. 
St,  155,  where  money  was  overpaid  on  a 
contract  for  work,  it  was  held  tliat  the 
statute  did  not  begin  to  run  until  the 
payment  of  the  lialanoe  on   final  settle- 


•  Walker  v.  Bradley,   3  Pick.  ( 


&) 


§  153.]  HISCELLANEOIJS  CAUSES  OF  ACTION.  829 

had  paid  too  much  and  brought  an  action  to  recover  it  back,  it  was  held 
that  the  action  was  barred.^  And  also,  where  an  administrator  found 
a  mortgage^deed  among  the  testator's  papers,  and  assigned  it,  and  it 
turned  out  to  be  a  forgery,  it  was  held  that  the  statute  began  to  run 
from  the  date  of  the  assignment.^ 

Sec.  153.  Failure  of  Consideration.  — Where  money  has  been  paid 
upon  a  consideration  that  ultimately  fails,  the  statute  does  not  begin  to 
run  until  such  event ;  as,  until  that  time,  no  right  of  action  accrues  to 
recover  back  the  money  paid.'  Thus,  if  money  is  paid  upon  a  contract 
for  the  sale  of  land,  which  the  vendor  refuses  to  or  is  unable  to  convey, 
the  statute  does  not  begin  to  run  against  the  vendor  for  the  money  paid 
until  tlie  vendor  has  refused  or  become  unable  to  convey  the  land,  at 
which  time  the  consideration  fails,  and  a  right  of  action  to  recover  it 
back  arises ;  ^  and  it  has  been  held  in  some  of  the  cases  that  the  same 
rule  obtains  where  personal  property  to  which  the  vendor  had  no  title  is 
Bold.^  But  in  Kentucky  it  has  been  held  that  an  implied  warranty  of 
title  is  broken  at  once  if  the  vendor  has  no  title,  and  that  the  statute 
begins  to  ruu'  from  the  date  of  the  contract ;  *  and  such  seems  to  be  the 
doctrine  generally  held,''  especially  relative  to  breaches  of  warranties  as 
to  the  quality  of  property  sold.*    Where,  however,  lands  are  purchased 

^  Shelboume  v.  Robinson,  8  IlL  597.  dollars.     Deeds  were  Immediately  executed 

See  also  Gamble  v.  Hicks,  27  Miss.  781  ^  by  all  the  parties,  in  pursuance  of  the 

Johnson  v.  Rutherford,  10  Penn.  St.  455.  agreement;  but  B.  was  then  a  feme  covert, 

*  Bree  v.  Hoi  brook,  Doug.  654.  and  her  husband  did  not  give  in  her  deed 
•  •  Richards  v.  Allen,  17  Me.  296.  Where  to  C,  which  was  consequently  void.   Noth- 

a  debtor  conveys  lands  to  his  creditor  as  ing  further  was  done  until   May,   1837, 

collateral  security  for  a  debt,   under  an  when  a  valid  deed  was  executed  by  B.  and 

agreement  that  it  shall  be  reconveyed  on  her  husband  to  C.     In  an  action  brought 

payment  of  the  debt,  the  statute  does  not  by  B.,  in  1838,  to  recover  the  fifty  dollars, 

begin  to  run  upon  the  creditor's  agreement  the  defendant,  among  other  defences,  set 

to  reconvey  until  an  offer  of  settlement  has  up  the  statute  of  limitations.     The  court 

been  made.    Hall  v.  Fenton,  105  Mass.  516.  held  that  the  right  of  action  against  C.  did 

See  Eames  v.  Savage,  14  id.  425,  as  to  the  not  accrue  until  the  delivery  of  the  valid 

time  when  the  statute  begins  to  run  for  the  deed   to   C,   and  that  the  action   being 

consideration  paid  upon  a  parol  contract  for  brought  within  three  years  from  that  time 

the  sale  of  lands.      Hilton  v.  Duncan,  1  was  seasonably  brought.     "  Had  the  con- 

Coldw.  (Tenn.)  313.  tract  which  is  stated  in  the  declaration 

*  Taylor  v,  Rowland,  26  Tex.  293;  Har-  been  in  writing,"  said  Sherman,  J.,  "the 
ris  V.  Harris,  70  Penn.  St.  170;  Evans  v.  right  of  action  would  not  have  ac<;rued 
Lee,  28  id.  88;  Bowles  v.  Woodson,  6  Gratt.  until  the  deed  was  given  by  the  plaintiff 
(Va.)  78;  Stewart  v.  Keith,  12  Penn.  St.  and  his  wife  to  the  defendant  Harriet  She 
238.  In  Baxter  v.  Gay,  14  Conn.  119,  was  not  bound  to  pay  for  the  land  until 
after  the  death  of  A.  in  August,  1833,  B.,  she  received  a  title." 

C,  and  D.,  his  heirs,  verbally  agreed  to  *  Coplinger  r.  Vaden,  6  Humph.  (Tenn.) 

make*  a  division   of  the  real  estate  into  629;  Gross  v.  Kiercke,  41  Cal.  111. 

three   parts,  and   that   they  should  each  *  Chancellor  v,   Wiggins,  4  B.   Mon. 

have  one   part.     The  division  was  made  (Ky.)  201. 

and  the  parts  allotted  accordingly  ;  but  the  ^  Richards  v.  Allen,  ante, 

part  allotted  to  B.  was  of  less  value  than  ^  Baucum  v.  Streeter,  6  Jones  (N.  C.) 

that  allotted  to  C. ;  and  it  was  a  part  of  the  L.  70. 

same  agreement  that  C.  should  pay  B.  fifty 


sso 
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aod  conveyed  by  n  wwrantj-deed  that  is  inv'slid  because  of  tbe  gran- 
tor's failure  to  coiD|ilr  with  cerliain  statutory  reqiiiremeiitB,  tbe  grantee 
iDstanllj'  lias  a  right  of  uctiun  to  recover  it  back,  aod  tbe  statute  begins 

run  from  Ibat  timu.  Tbus,  wbero  a  person  purchased  land  of  a 
gunnliati,  and  the  guardian  having  failed  to  comply  with  ccrUiin  statu- 
tory provisions  the  deed  vae  a  nullity,  in  an  action  by  the  grantee  to 
recover   back    the   consideration- money  it  was  held  that    the  statute 

an  to  run  fi-oni  the  day  the  money  was  paid,  and  not  from  the  tim« 
that  the  dolcct  iu  the  conveyance  was  aacertainud  ; '  and  tbe  same  doc* 
trine  was  held  in  Alal>ama  in  a  case  where  a  person  went  into  posses- 
sion under  a.  void  deed.'  Where,  under  a  parol  or  even  a  written  con- 
tract for  Ibe  sale  of  lauds,  no  time  is  fixed  for  a  conveyance,  tbe  statute 
docs  not  begin  to  mn  against  tbe  purchaser,  as  to  the  money  ]>aid.  until 
he  baa  demandetl  a  deed  or  tbe  other  party  has  died,'  the  rule  being 
that  the  statute  docs  not  begin  to  run  against  a  person  who  has  )>aid 
money  under  a  voidable  contract  until  some  act  has  been  done  by  the 
other  party,  or  by  the  person  paying  tbe  monc}',  evincing  an  intentioD  to 
rescind  the  contract." 

Sec.  154.  Sheriffs.  Aotloiu  BgaliiBt,  for  Breach  of  Duty.  —  Tbe  stat- 
ute does  not  begin  to  run  against  a  sheriff  for  moneys  collected  on  an 
execution  until  a  demand  litu)  been  made  u{K)a  him  therefor,  or  until  he 
has  made  a  pro])cr  return  of  tbe  execution  as  required  by  law,'  or,  if  do 


>  Furlong  B.  Stouf^  13  R.  I.  4117.      Id 
Bi>bop  e,  I.ittlp,  3  Me.  lOS,  a  siiniliir  duc- 
I   held  where   tbo  plaintiff  ji 


«lii,Oi  1 


1^(1 


bj  certain  pniprie 
feodant  acted  or  asauraed  to  act  at  agent, 
aud  paid  to  bim  the  piuuluise-iiioney  and 
took  a  deed  under  an  Bssui-ance  of  tbe  de- 
fendant that  the  tillc  of  the  dcfrndanta 
extended  Co  aad  included  the  land  within 
six  yean  before  tbe  commencetncut  of  the 
action  ;  but  more  than  six  years  after 
the  delivery  of  the  deed  and  payment  of 
the  money  it  was  discovered  that  the  title 
of  tbe  proprietora  did  not  cover  the  land 
in  question.  The  court  held  that  the  stat- 
ute bi^n  to  run  agniuat  the  plaintilTa 
claim  to  recover  back  the  purchase-money, 
if  he  ever  bad  any  such  claim,  from  the 
time  when  tbe  mnuey  was  paid  and  the 
deed  delivered,  and  not  From  the  tiiue  when 
the  defect  iu  the  title  was  discovered, 
there  being  no  fraudulent  coneoalmeut  ou 
the  itefendnnt's  part. 

>  Molton  V.  Henderson,  62  Ala.  i2S. 
In  thiB  case  it  was  held  that  where  tbe 
legal  title  to  land  resiiles  in  tmaleea  or  the 
■8  of  thein,  and  such  lauds  are  sold 


under  void  procoodlngs  by  a  guimtian  of 
tlie  ealui  que  Itv*1,  and  tlie  pirshaser 
f;oeti  into  puasesaion,  the  statute  of  liinila- 

sate  and  poBseSBion  under  it,  and  is  not 
suspended  by  the  death  of  the  trustee  after 
such  posst'ssion  accrued.  Uixler  v.  Sul- 
livan, 4  Den.  (U.  3.  C.  C.)  340.  See  also 
Edge  V.  Edge,  62  Ua.  289,  when  an  ad- 
ministrator  and  another  person  bought 
land  of  the  estat4>,  and  tbe  adininislrator 
settled  with  tlie  distributees  tlierefor  ;  in 
Bu  action  by  him  lyuust  bis  ci>-]>urchaast 
tor  hia  share  of  die  purchase-niouey,  it 
was  held  that  the  statute  began  to  run 
from  the  date  «f  the  sale,  and  not  &om 
tbe  ratilicaliM)  by  the  distributeoi. 
'  Eamei  v.  Savage,  axit. 

*  Collms  V.  Thayer,  74  III.  138. 

*  Governor  v.  Stonum,  11  Ala.  679  ! 
Slate  D.  Minor,  44  Mo.  373.  Wheiv  an 
olBcer  receivea  from  an  execution  debtor  ■ 
note  in  satisfaction  thereof,  payalile  to  him- 
self,  tbe  statute  does  uot  Irgiu  to  run 
against  tbe  judgment  creditor's  right  to 
recover  of  him  the  proceeds  of  such  note, 
until  tbe  creditor  has  made  a  demand  upon 
tbe  officer  therefur,   especially  where  th* 
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retom  has  been  made,  until  the  lapee  of  the  time  within  which,  by  law, 
the  return  is  required  to  be  made.  But  in  Georgia  it  has  been  held  that 
the  statute  begins  to  run  ft-om  the  time  the  money  was  received.^  But 
this  doctrine  can  hardl}'  be  regarded  as  well  founded,  because  the  sheriff 
has  the  whole  period  fixed  by  law  within  which  to  make  his  return,  and 
until  that  time  has  elapsed  the  creditor  has  no  means  of  knowing 
whether  the  sheriff  intends  to  pay  over  to  him  the  money  collected,  or 
not ;  nor,  until  the  return-da}*  has  passed,  can  he  maintain  an  action 
against  him  either  for  not  collecting,  or  for  refusing  to  pay  over  the 
money  when  collected.  In  Louisiana  it  is  held  that  the  statute  does  not 
begin  to  run  in  such  cases  until  the  Judgment  creditor  has  demanded 
the  money.*  For  mone}'  collected  by  a  sheriff  on  foreclosure  proceed- 
ings, the  statute  does  not  begin  to  run  until  the  sale  is  perfected  by  a 
delivery  of  the  deed.'  For  not  returning  an  execution  on  time,  the 
statute  begins  to  run  the  moment  the  time  for  returning  expires,  with- 
out demand  or  notice.^  The  cause  of  action  against  a  sheriff  for  dam- 
ages occasioned  by  his  unauthorized  release  of  property  attached  on 
mesne  process  does  not  arise^  from  the  date  of  the  release,  but  from  the 
date  of  the  judgment,  and  the  statute  begins  to  run  from  that  time.*  In 
an  action  against  a  sheriff  for  an  escai)e,  the  statute  begins  to  run  from 
the  time  of  the  escape/  For  making  an  insufficient  return  on  mesne 
process,  by  reason  of  which  the  plaintiff  lost  the  benefit  of  the  attach- 
ment, the  statute  begins  to  run  from  the  time  the  writ  was  returned  to 
the  proper  officer,  and  not  from  the  time  when  the  damage  therefrom 
accrued  ;  ^  and  this  is  also  the  rule  where  he  attaches  insufficient  prop- 
erty on  the  original  writ,  when  he  was  directed  to,  and  might  have 
attached  sufficient.'    But  for  taking  insufficient  bail  it  is  held  that  the 

note  remained  uncollected  until  a  short  ^  Lessem  v,  Neal,  53  Mo.  412. 

time  before  demand.     Childs  v.  Joixlan,  •  Ruahorough  v.  Albright,  4  Rich.  (S.C.) 

106  Mass.  321.   And  the  same  rule  prevails  39;  West   v.    Rice,  9  Met  (Mass.)  564; 

as  to  money  collected  on  an  execution  by  French  v,  O'Niel,  2  H.  &  M.  (Md.)  401  ; 

an   officer.      Weston    v.   Ames,    10   Met.  Cockram  v.  Well^,  2  Mod.  222. 

(Mass.)  244.    An  officer  who  sells  an  equity  '  Miller    v.    Adams,    16    Maas.    456; 

of  redemption  upon  execution,  and  holds  Caesar  v.  Bradford,  13  id.   169.     But  in 

the   surplus,   upon   a  second  attachment,  Bank  of  Hartford  County  v.  Waterman,  26 

which  haa  since  failed,  is  not  liable  to  the  Conn.  824,  it  was  held,  in  a  case  where  an 

judgment  debtor  for  such  sui-plus  until  he  officer  made  a  false  return,  that  the  statute 

has  received  notice  of  the  dissolution  of  did  not  begin  to  run  until  the  plaintiff 

the  second  attachment ;  consequently  the  had  sustained  actual  damage  therefrom, 

statute  does  not  begin  to  run  in  his  favor  But  Ellsworth,  J.,  dissented  from  this 

until  such  notice  is  given.     King  v.  Rice,  doctrine,  and  maintains  his  position  in  a 

12  Cnsh.  (Mass.)  161.  very  strong  and  able  dissenting  opinion. 

1  Thompson  v.  Central  Bank,   9   Ga.  ^  Betts  v.  Norris,  21  Me.  314.    The 

413  ;  Edwards  v.  Ingraham,  31  Miss.  272.  doctiine  of  this  case  has  been  denied  in  a 

*  Fnqua  V.  Young,  14  La.  An.  216.  Connecticut  case,  Bank  of  Hartford  Conntj 

*  Van  Nestt;.  Lott,  16  Abb.  Pr.  (N.  Y.)  v.  Waterman,  26  Conn.  824,  the  facta  in 
ISO.  which,  as  well  as  the  opinion  of  the  courts 

*  Peck  V.  Hurlburt,  46  Barb.  (N.  Y.)  are  given  elsewhere;  but  the  coorta   of 
559.  Maine  adhere  to  the  doctrine  of  tho  pria*. 
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stetute  doea  not  begin  to  run  UDtil  a  return  of  non  est  iaoentiu  has  been 
made  on  tbe  execution.  The  distinction  being  that  the  persons  becom- 
ing bail  only  guarantee  that  the  debtor  shall  be  forthcoming  to  respond 
to  the  execution,  and  do  not  become  liable  to  pay  the  debt  except  upon 
failure  in  that  respect,  consequently  do  right  of  action  exists  in  favor 
of  the  creditor  until  it  ia  BSCcrlaiDcd  that  the  debtor  is  not  forthcoming 
upon  the  execution ; '  and  the  same  rule  prevails  in  actions  for  taking 
iitiBufflcient  receiptors  for  propertj'  attached  or  sureties  in  replevin  suits." 
For  a  failure  by  a  sheriff  to  return  goods  Bttachecl  ou  mesne  process  to 
the  debtor,  after  the  plaintiff  in  such  process  has  been  dcfeatetl,  the  stat- 
ute does  not  begin  to  run  until  the  attachment  is  dissolved  by  the  act 
of  the  plaintiff  therein  or  by  operation  of  law,* 

Skc,  155.  Fiaudulent  ReptssentAtlons  In  Sales  of  Ptopertj.  —  In  en 
action  to  recover  damages  for  fraudulent  reprosenlalions  made  in  the 
sate  of  lands,  in  regard  to  incumbrances,  tbe  cause  of  action  arises  at 
once  upon  the  completion  of  tbe  sale  by  a  conveyance  of  the  laud.*  In 
such  cases,  tbe  fact  that  the  grantee  did  not  discover  the  fraud  until  six 
years  an*r  the  conveyance  i*"  of  no  consequence,  as  it  is  the  misrep- 
resentation and  not  the  resulting  damage  which  constitutes  the  ground 
of  action ;  and,  as  the  fraud  might  have  been  discovered  by  an  exami* 
nation  of  the  proper  records,  the  fault  is  the  grantee's,  if  he  has  failed  to 
use  that  diligent*  which  common  pnidence  suggests  in  ascertaining  tbe 
truth.  The  distinction  between  that  class  of  cases  where  the  fraud 
ought  to  have  been  known  to  a  person,  and  one  whi're  o^iinary  dili- 
gence would  not  necessarily  have  discovered  it,  is  well  exemplified  in  the 
case  cited  tiipra. 

There  is  also  a  wide  distinction  betwec-n  a  cuhp  where  the  action  is 
predicated  upon  the  fraud  of  a  party  in  the  sale  of  property,  or  where 
he  has  fraudulently  thrown  a  person  off  his  guard,  and  prevented  such 
an  investigation  as  would  have  revealed  the  truth,  and  one  which  ia 
predicated  upon  a  bi-each  of  tvaiitract  of  warranty,  however  false  the 
warranty  may  be.  In  the  former  case  the  statute  would  not  begin  to 
run  until  the  fraud  was,  or  reasonably  could  have  been,  discovered; 
while  in  the  latter  case  the  statute  begins  to  run  at  once,  although  there 

cipal  case.     Oarlin  v.  Strickland,  27  Me.  begins  to 

148.  waa  returned.     Miller 

)  West  V.   Rice,  9  Met.  (Msiu.)  564  ;  ISB. 

Rice  r.  Hwincr.  12  Mbsb.  127  ;  Ca«8ar  d.  >  Harrimnn  r.  Wilkins,  20  Ue.  03. 

Bredford,  13  id.   169  ;  Mnther  v.  Gre«n,  *  Bniley  d.  Hall,  16  Me.  408. 

17  id.  60.     An  action  against  a  sheriff  for  *  Northrop  ii.  Hill,  61  Barb.   (N.   Y.) 

taking  iciBiifBcient  bail   accnies  from   tie  136.   hi  Oweiip.  Western  Savings  Fund,  97 

tiue  of  tbe  return  of  non  at  innenlin  on  Penn.  St.  47,  it  wax  held  that  the  statute 

I  against  the  principal,  and  begins  to  rnn  against  a  recorder  of  deeds 

1  that  time.  Rice  t>.  for  a  false  certificate  of  search  TraiD  the 
time  when  the  aearch  was  given,  and  not 
Trom   the   time   when    damage   waa    soa- 

Haaa.  60.     And  an  antion  against  him  for  tain«d. 
sn  ioaufficient  return  on  an  original  writ 


{  156.]  MISCELLANEOUS  CAUSES   OF  ACTION.  888 

was  DO  means  by  which  the  vendee  could  have  ascertained  the  falsity  of 
the  waranty.  Thus,  in  a  New  York  case  ^  it  appeared  that  the  defend- 
ant was  engaged  in  the  business  of  raising  fruit-trees  for  sale,  and  in 
the  spring  of  1864  sold  the  plaintiff  one  hundred  joung  trees,  which  he 
represented  to  be  twentj'-ounce  apple-trees,  which  was  the  kind  of  trees 
the  plaintiff  wanted.  The  trees  were  taken  and  set  out  by  the  plaintiff 
on  his  farm,  and  did  not  bear  fruit  until  the  fall  of  1870,  when  it  was 
for  the  first  time  possible  to  discover  the  truth  of  the  warranty.  It  was 
then  found  that  the  trees  were  not  twentj'-ounce  apple-trees,  but  rather 
trees  producing  a  very  inferior  kind  of  apple.  The  plaintiff  then 
brought  an  action  against  the  defendant  for  a  breach  of  the  implied 
warrant}',  and  the  statute  of  limitations  having  been  pleaded,  the  prin- 
cipal question  was  whether  the  statute  began  to  run  from  the  date  of 
sale,  or  from  the  time  when  the  plaintiff  first  discovered  that  the  trees 
were  not  of  the  kind  which  they  were  represented  to  be.  The  court 
held  that,  as  there  was  a  breach  of  the  contract  as  soon  as  the  sale  was 
completed,  the  statute  began  to  run  IVom  that  date,  and  consequently 
that  the  action  was  barred.  "  I  am  of  the  opinion,"  said  Mullin,  P.  J., 
**  that  there  was  a  warranty  by  the  defendant,  either  that  the  trees  sold 
the  plaintiff  were  twent3'-ounce  trees,  or  that  they  would  bear  twenty- 
ounce  apples.  If  the  former  was  the  warrant}',  the  right  of  action 
accrued  immediatel}-.  If  the  latter,  the  right  of  action  did  not  accrue 
until  1870,  and  was  not  barred.  .  .  .  When  the  defendant  delivered 
to  the  plaintiff  the  one  hundred  trees,  he  declared  them  as  being  twenty- 
ounce  apple-trees  at  the  time  of  the  sale.  The  meaning,  doubtless,  was, 
that  they  would  bear  twent3'-ounce  apples.  And  a  warranty  that  they 
would  bear  that  species  of  apples  would  be  prospective  in  its  operation  ; 
the  other  was  to  the  then  present  description  of  the  trees.  If  the  trees 
were  not  the  kind  represented,  the  warranty  woqld  be  broken  in  the  one 
case  as  soon  as  made  in  the  other,  not  until  they  bore  fruit  of  a  differ- 
ent kind.  The  latter  form  of  warranty  would  not  be  as  a  warrant}'  that 
the  trees  would  bear  fruit ;  but  that,  if  they  did  bear,  the}'  would  be 
of  the  species  known  as  twenty-ounce  apples.  It  seems  to  me  we  must 
hold  the  warranty  to  be  as  to  the  species  of  the  trees  at  the  time  of  the 
sale,  and  that  a  cause  of  action  then  accrued,  and  is  of  course  barred. 
There  is  apparent  injustice  in  requiring  a  plaintiff  to  bring  an  action 
before  it  was  in  his  power  to  show  that  he  had  been  damnified.  This 
result  might  have  been  avoided  by  requiring  a  warranty  that  the  trees 
would  bear  the  kind  of  fruit  wanted. 

"  Inability  to  ascertain  the  quality  or  condition  of  property  warranted 
to  be,  at  the  time  of  sale,  a  particular  quality  or  in  a  certain  condition, 
has  never  been  allowed  to  change  the  rule  as  to  the  time  when  a  right 
of  action  for  a  breach  of  warranty  occurs."  ^ 

1  Allen  V.  Ladd,  6  Lans.  (N.  Y.)  222.       Troop  v.   Smith,    2  Johns.   (N.   Y.)  83; 
«  Bartly  v.  Faulkner,  3  B.  &  Aid.  288  ;     Leonard  v.  Putney,  5  Wend.  (N.  Y.)  80  ; 
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Sec.  156.  'When  Leave  of  Court  to  bus  ia  neceaaary.  Sffect  of. 
on  CommBnoement  of  liimltatiou.  —  When  an  action  cannot  be  brought 
until  leave  to  aue  Is  granted  by  a  toiirt,  especially  when  thia  prelimi- 
nary is  inipoaed  by  statute,  the  statute  of  limitations  dot's  not  begin  to 
run  upon  llie  cause  of  action  until  sueb  leave  bas  been  gi-anted ; '  a\- 
tliou^,  if  a  party  has  slept  upon  his  lights  uni-easonably,  and  has 
neglected  to  make  application  lo  t)ic  uoui't  for  leave  to  sue  for  eucb  & 
[lenod  of  time  that  liis  demand  maj'  fairly  be  regarded  as  stale,  it 
would  seem  to  furnieU  ample  ground  for  a  refusal  by  the  court  of  the 
Decessary  leave  lo  use  its  process  to  enforce  the  claim.  It  would  be 
exceedingly  unreasonable  to  hold  that  the  etatnte  rune  upon  a  claim 
when  the  party  bas  no  power  to  maintain  a  suit  thereon,  and  although 
formerly  perhaps  a  contrary  rnle  would  have  been  held,  yet,  according 
to  the  tendency  of  the  courts  at  the  present  Ume,  there  can  be  no  ques- 
tion that  the  Minnesota  case  expresses  the  true  rule. 

Sec.  157.  Orders  of  Court.  —  The  statute  ordinarily  begins  to  run 
against  an  order  of  a  court  from  the  time  when  it  is  made,  but  when 
such  oi-der  partakes  of  the  nature  of  an  interloculory  decree,  the  stat- 
ute does  not  begin  to  run  against  it  until  the  proceerlings  are  at 
an  end.  Especially  is  this  the  case  in  relation  to  orders  of  probate 
courts,  made  during  the  progress  of  administration,  upon  which  it 
is  held  that  the  statute  does  not  begin  lo  run  until  the  tjroe  of  final 
settle  inent.' 

Sec.  158.  Property  obtained  by  Prand.  —  When  property  ia  ob- 
tained by  fraud,  so  that  a  present  right  of  action  arises  either  for  tlie 
tort  or  for  tlie  value  of  tho  prnpcrty  mikIit  nn  im|ilio<l  contract,  the  slat- 
ate  begins  to  run  from  the  time  when  the  fraud  was,  or  by  the  csercise 
of  reasonable  diligence  might  have  been,  discovered  ;  and  even  though 
the  statute  may  have  run  against  the  tort,  yet  an  action  upon  the  im- 
plied contract  maj'  be  maintained,  unless  the  statute  has  also  run  upon 
it.  Thus,  where  the  maker  of  an  overdue  note  induced  the  pajec  to 
surrender  it  to  him  without  payment,  by  fraud,  it  was  held  equivalent 
to  obtaining  so  much  money,  and  that  the  creditor  night  waive  the  tort 
and  maintain  an  action  for  money  had  and  received,  and  that  the  stot- 
iite  did  not  begin  to  run  until  the  fraud  was  actually  discovered,  or  the 
lapse  of  a  reasonable  time  within  which  the  plaintitf  should  have  dis- 

Sec.  1.">9.  Promise  to  marry.  —  A  promiseto  raarrj-,  especially  where 
tho  parties  thereto,  through  a  period  of  several  ycai-s,  do  no  act  to  iutli- 
cate  an  intention  or  purpose  not  to  fulfil  it,  is  treated  as  a  continuous 
promise,  and  the  statute  does  not  begin  to  run  thereon  until  there  ia 
a  breach  thereof,  either  by  one  of  the  parties  having  put  it  out  of  his  or 

*  Tiiidnll  V.  McMillcn,  33  Tex.  484. 

»  Penoliai^ot  B.  B.  Co.  v.  Majo,  67 
!.  Me.  170.     S?e  also  Oulliouae  v.  OuthuHsr, 

t  Wood  t..  Myrick,  Id  Minn.  49*.  13  Hun  (N.  Y.),  130. 


I  143.]  MISCELIiANEOUS  CAUSES  OF  ACmON.  S85 

her  power  to  perform  it  by  tiiarryiDg  another  person,  or  foj  notice  of  a 
purpose  not  to  perform  it,  or  an  absolute  refusal  to  perform  it.^  That 
is,  the  party  setting  up  the  statute  as  a  defence  to  an  action  upon  such 
A  contract  must,  in  order  to  avail  himself  of  its  protection,  show  that 
file  contract  was  broken  b^*  him  in  such  a  manner  that  a  present  right 
of  action  against  him  thereon  has  existed  for  the  whole  period  requisite 
to  establish  the  statutory  bar.^ 

Sec.  160.  Contraots  void  under  Statute  of  Franda,  Aotiona  for 
Money  paid  under.  —  Where  money  has  been  paid  under  a  contract  that 
is  void  under  the  statute  of  frauds,  because  not  in  writing,  the  statute 
does  not  begin  to  run  upon  an  action  to  recover  it  back  from  the  time 
when  it  was  paid,  but  rather  from  the  time  when  the  other  party  has 
done  some  decisive  act  evincing  an  intention  to  rescind  the  contract.* 
Until  that  time,  no  right  of  action  exists ;  and,  as  the  statute  does  not 
attach  until  a  full,  complete,  and  present  right  of  action  exists,  it  fol- 
lows, of  course,  that  the  statute  does  not  begin  to  run  until  such  right 
arises,  by  a  refUsal  of  the  party  to  perform  the  contract  under  which 
the  money  was  paid.^ 

Sec.  161.  Against  Heim,  when  Tenancy  by  Cnrteay  or  Dower 
aziau.  —  The  statute  does  not  begin  to  run  against  the  heirs  of  a  mar* 
lied  woman  whose  husband  survives  her,  and  is  entitled  to  an  estate  in 
her  lands  as  tenant  by  curtesy,  untU  his  estate  is  terminated  therein ;  * 
and  the  same  rule  prevails  where  there  is  a  tenancy  by  dower  in  a  hus- 
band's lands,  the  rule  being  that  the  statute  does  not  begin  to  run 
^;ainst  a  person  entitled  to  an  estate  in  remainder  until  he  or  she  has 
a  right  of  possession/ 

Sec.  162.  Actions  against  Sureties  on  Adminiatrator's  Bonds. — 
Ordinarily  the  statute  will  not  begin  to  run  against  the  sureties  on  an 
administrator's  bond,  by  a  distributee  of  the  estate,  until  his  adminis- 
tration is  closed ;  but  as  his  death,  before  the  estate  is  settled,  deter- 
mines his  trust,  the  statute  begins  to  run  against  the  distributees  in 
favor  of  the  sureties,  from  the  date  of  his  death.'  In  Maryland,  under 
the  statute  of  1789  the  statute  of  limitations  begins  to  run  on  a  guar- 
dian's bond  from  the  time  it  was  passed.* 

Sec.  163.  Actions  against  Ouardians  by  Wards.  —  An  action  by  a 
ward  against  a  guardian  for  a  settlement  does  not  accrue  until  the  rela- 
tion is  terminated ;  ^  but  if  a  female  ward  marries,  before  she  becomes  of 

1  Blackburn  v.  Mann,  85  111.  222.  «  State  v.  Miller,  3  Oill  (Md.),  385. 

*  Id.  •  Alston  r.  Alston,  48  Ala.  15 ;  Coplinger 
»  C<dlinst7.  Thayer,  74  111.  188.                 v. Stokes, Meig8(Tenn.),  175.  InLouisiana, 

*  Cairo,  &c  R.  R.  Co.  v.  Parks,  33  Ark.  the  action  of  a  minor  against  his  tutor,  re- 
181.  spccting  the  acts  of  bis  tutorship,  is  pre- 

*  Dyer  v.  Brannock,  66  Mo.  391.  scribed  by  four  years  from  the  time  be  be- 

*  Bailey  v.  Woodbury,  60  Vt.  166.  comes  of  age,  and  the  tacit  mortgage  given 
.  ^  Harrison  v.  Heflin,  54  Ala.  552 ;  Bid-     him  by  law  against  the  property  of  the  tutor 

die  V.  Wendell,  37  Mich.  452.  is  cztinguiBhed  at  the  same  time.     Alliotv. 


r 
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age,  with  an  adult  hnaband  capable  of  suing  to  enforce  her  righta,  the 
relation  ceases,  and  the  statute  begins  to  run  from  the  date  of  the  mar- 
riage.' A  right  of  action  does  not  aL-crue  to  a  guardian  to  recover  of 
his  ward  for  eipensea  incurred,  until  the  termination  of  the  guardian- 
ship ;  and  the  rule  is  not  changed,  or  his  rights  iu  this  respect  nlfected, 
by  the  circumstance  that  the  ward  removes  to  another  Slate  before  he 
beeonii.'s  of  agc.^  When  a  guardian  is  removed  from  his  tniat,  and, 
subsequently  thereto,  sales  made  by  him  are  set  asido,  and  lie  is  com- 
pelled to  refund  the  money  received  therefrom,  the  statute  begins  to 
run  from  the  time  the  sales  are  set  aside  and  the  money  refunded,  and 
not  from  the  time  of  settling  his  guardianship  account.' 

Sec.  164.  AueBsmenta,  Taxes,  ftc. —  Where  an  assessment  or  tax 
Is  htid.  and  by  ordinance  or  statute  a  certain  time  is  fixed  within  which 
it  may  be  paid,  the  person  against  nhom  it  ia  laid  has  the  whole  of 
such  period  within  which  lo  puj'  it,  and  the  statute  does  not  begin  to 
run  thereon  until  such  time  has  espired.  Thus,  where  an  assessment 
waa  imposed  by  an  oitlinanee  which  provided  that,  unless  paid  within 
twenty  days,  the  debtor  should  be  subjected  to  jKnialty  ond  interest,  it 
was  held  that  the  statute  began  to  run  tiom  the  espiratton  of  the 
twenty  days  ;  *  and  the  same  rule  applies  in  the  case  of  taxes.  If  the 
statute  or  the  note  under  which  it  was  raised  apeeiflea  a  certain  time 
within  which  it  shall  be  paid,  the  taxpayer  has  the  whole  of  that  period 
to  pay  it  in,  and  the  statute  does  not  begin  to  run  until  such  periofl  has 
elapsed. 

Sec.  \Gb.  Agreement  to  pay  InoumbranceB.  —  Where  the  grantee 
of  Iniul  assumes  and  iigrces  to  pay  certain  ineunibranees  on  t!)e  land, 
and  no  time  is  fixed  within  which  he  shall  pay  tbem,  he  is  treat«d  as 

Anbert,  20  La.  An,  60fl.    If  apeRon,  with-  In  Henderson  v.  Henderson,  niiM,  Irving, 

out  l«gal  BuChority  to  do  ao,  aasuniea  to  J.,  in  remarking  upon  the  jiruvision  of  the 

act  as  guantian  Tor  nnolher,  and  as  auch  code  providing  that  "on  the  nanl's  nrri- 

n^ceivea  monpjr  belonging  to  the  ward,  the  val  at  age  "  the  guardian  ehall  pass  his 

statute  begins  to  run  against  him  at  onoe,  account  and  pay  over  the  moneys  in  his 

unless  there  ia  aonie  nisting  disahility,  hand,  says,  "  So  long  as  he  (the  giini-dian) 

Johnson  v.  Smith,  27  Mn.  591.  delayed,  it  vraa  not  a  new  breach,  but  s 

'  Finnell    v,  O'Xeal.   13  Bush  (Ey.),  continuing    default    and    a    continuing 

1/fl.  breach."  FromthedoctrineadvaDcedbythe 

*  Taylor  v.  Kilgore.  S3  AU.  2H.  court,  Alvey,  J.,  dissented,  and  very  ably 

»  Shearman  ti.  Akins,  4  Pick.  (Mass.)  combali^d  the  view  that  the  sUtute  begins 

283.      In    Henderson   r.    Hendi-rson,    5i  to  nm  inslanter  upon  the  ward  becoming 

Hd.  332,  it  waa  held  that  the  stntiite  be-  of  age,  and  insisted  that  the  stitute  did  not 

gins  to  run  upon  a  guardian's  bond  inimc-  begin  to  nin  until   the  balance  due  bail 

diately  upon  the  ward  becoming  of  age.  been,   ascertained  by  a  settlement  of  his 

"  From  the  mompnt  the  ward  is  emanci-  accounts  in   the  Orphan's  Court ;   citing 

pated  from  the  authority  of  his  guaMian,  Thurston   f .   Blackiston,    35    Md.    501  ; 

by  reaching  the  age  preacribed  by  law,  his  Byni  v.  Stewart,  44  id,   492  ;  Griffith  v. 

cause  of  action  is  complete,  and  the  statute  Park,  32  id.  1,  8  ;  Sandeii  v.  Coward,  15 

of  limitation!)  begins  to  run."    Domkt,  J.,  M.  (c  W.  48. 

in  Green  r.  Jobnaon,  3  G.  &  J.  (Md.)  87.  *  Reyiiolda  i>.  Green,  27  Ohio  St  410. 

See  also  Monroe  v.  Phillips,  65  Oa.  3S6. 
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coDtractiiig  to  pay  them  as  they  mature ;  and  in  such  a  case,  where  the 
incombrances  at  the  time  the  deed  is  delivered  have  not  matured,  the 
statute  would  not  begin  to  run  upon  bis  contract  until  such  incumbrances 
became  due ;  but  if  they  are  due  at  the  time  the  contract  is  made,  the 
statute  begins  to  run  in  his  favor  fVom  the  time  when  he  accepted  the 
deed.^  Where,  however,  the  grantor  is  to  pay  the  incumbrances, 
the  statute  does  not  begin  to  run  against  the  grantee's  right  to  recover 
back  his  purchase-money,  &c.,  until  he  has  been  evicted  in  consequence 
of  the  non-payment  of  the  incumbrances  by  the  grantor.^ 

Sec.  166.  Oeneral  Provisions.  —  In  many  of  the  statutes,  after  spe- 
cifically providing  for  certain  classes  of  actions,  there  is  a  general  pro- 
vision, b}"^  which  it  is  provided  that  all  causes  of  action  not  limited  by 
any  previous  sections  of  the  statute  shall  be  brought  within  a  certain 
period.  Thus,  in  Maine,'  it  is  provided  that  ^^  all  personal  actions  on  any 
contract,  not  limited  by  the  foregoing  sections,  or  any  other  law  of  the 
State,  shall  be  brought  within  twenty  years  after  the  accruing  of  the 
cause  of  action ; "  and  a  similar  provision  exists  in  Massachusetts,^ 
Michigan,*  and  Wisconsin.'  In  Ohio,^  it  is  provided  that  all  other  actions 
not  enumerated  in  the  statute  shall  be  brought  within  four  years  after 
soch  right  of  action  accrued.  This  clause  is  sweeping,  and  embraces 
every  species  of  action,  whether  upon  a  contract,  bond,  deed,  or  other 
obligation,  or  for  any  act,  wrong,  or  injury  not  specially  provided  for. 
In  Oregon,  an  equally'  sweeping  clause  exists,  which  limits  non-enumer- 
ated causes  of  action  to  ten  years ; '  so  also  in  Nevada  *  and  Nebraska,^' 
the  limitation  being  four  years. 

Sec.  167.  For  Advanoes  upon  Property.  — Where  money  is  advanced 
upon  property  in  store,  the  property  is  treated  as  th^  primary  fund  for 
the  repayment  of  the  advances ;  and,  as  an  action  for  the  money  can 
only  be  brought  when  the  consignee  can  no  longer  look  to  the  property 
for  reimbursement,  it  follows  as  a  matter  of  course  that  the  running  of 
the  statute  dates  from  the  same  period. ^^ 

Sec.  168.  UsuriouB  Interest.  —  Where  a  contract  is  usurious,  and 
the  usurious  interest  is  paid  in  advance  at  the  time  when  the  contract  is 
made,  the  statute  begins  to  run  against  the  person  pajing  it,  and  against 
the  State,  where  it  is  made  an  indictable  offence  at  once,  and  does  not 
rest  in  abej-ance  until  the  debt  is  paid  ;  ^^  but  the  rule  as  to  an  action  to 
recover  back  the  money  would  be  otherwise  where  the  usurious  inter- 
est is  not  paid  until  the  debt  matures.  In  no  event  can  a  right  of 
action  accrue  until  the  interest  is  paid. 

Sec  169.    Between    Tenants   in    Common    of   Property.  —  Where 

•  Schumacker  v.  Sibert,  18  Kan.  104.  '  Sec.  1,  subd.  6. 

«  Taylor  «.  Barnes,  69  N.  Y.  430.  »  Sec.  11,  Appendix,  Oregon. 

•  Sec.  11,  Appendix,  Maine.  *  Sec.  18,  Appendix,  Nevada. 

•  Sec.  7,  Apjjendix,  Massachusetts.  ^^  Sec.  16,  Appendix,  Nebraska. 

•  Sec.  7.  Appendix,  Michigan.  i*  Grimes  r.  Hapgood,  27  Tex.  698. 

•  Sec.  22,  Appendix,  Wisconsin.  ^^  Com.  r.  Frost,  5  Mass.  68. 

22 


I 

I 


«88  STATDTTES  OF   LIMITATION.  [CIIAP.  XIIL 

property  belonging  to  two  persons  is  sold  hy  one  of  tUem,  the  stattite 
does  not  bcgiu  to  run  from  the  time  of  sale,  but  ftom  the  time  when  the 
pay  therefor  ia  received.  Thus,  in  an  action  by  one  t*;nant  in  common 
against  his  co-tenant  for  Uie  proceeds  of  trees  sold  by  him.  it  was  held 
that  the  atatute  begnn  to  run  from  the  time  of  payment,  not  of  sale ; 
and  that  if  a  note  was  taken  upon  whit-h  Hie  purchaser  from  time  to 
time  made  payments,  the  stfttiite  begins  to  run  from  the  ilnle  of  each 
paj'ment,' 

Sec.  170.  Wben  the  Law  Eivee  a  Lien  for  Property  aoW.  —  In  the 
case  of  a  sale  of  property  oonsisting  of  several  parcels,  under  a  si>ecial 
conlmct,  where  the  law  gives  a  lien  therefor,  as  in  the  esse  of  a  sale  of 
goods  to  a  vessel,  the  lien  attaches  on  the  day  of  the  delivery  of  the 
first  parcel,  bnt  the  statntc  does  not  begin  to  run  until  the  day  after  the 
delivery  of  the  last  parcel.'  Of  course,  if  a  term  of  credit  is  agreed 
npon,  the  statute  does  not  attach  until  the  credit  has  fully  expired. 

Sec.  171.  Co-pnroIiKaert,  Co-Buietlea.  Ac.  —  Where  one  of  tn'o  or 
more  persona  who  have  become  jointly  liable  under  a  cootract  or  obli- 
gation, whether  partners  or  not,  pays  the  whole  or  a  portion  of  the  debt, 
the  stalntc  attaches  tVom  the  time  of  each  pa_yment  by  him  ; '  but  thi« 
rale  is",  of  course,  sniiject  to  the  exception  ■  that,  if  the  payment  is  made 
before  the  debt  becomes  due,  the  statute  will  not  apply  until  its  matur- 
ity. It  has  been  held  that,  even  where  the  liability  of  one  joint  maker 
of  a  note  is  barred  by  the  atatute,  bnt  bas  been  kept  on  foot  as  against 
the  other  by  partial  pajmente  made  by  him,  he  may  nevertheless  recover 
of  the  other  a  moiety  of  the  amouut  so  paid  by  him,  unless  the  statute 
has  also  run  against  such  payments  ; '  and  this  doctrine  is  well  grounded 
in  principle  and  sustained  by  authority,'  the  nile  being  that  the  statute 
only  begins  to  run  Aom  the  date  of  each  payment.* 

'Miller   V.    UiUer,    7  Pick.   (Mua.)  1S2  ;  Brown  v.  Agnew,  S  W.  &  S.  (Penn.) 

13S,  235  ;    Sherwood  v.   Dunbar,    8  Cal.   63  ; 

*  The  Mary  Blnne  t>.  Bechler,  12  Mo.  I*niai  v.  Pendleton,  3  Call  (Vs.),  B«2  ; 
477.  Burk  V.  Spoflont,  40  iU.  328  ;  Regis  o. 

»  Campbell  v.  Cslhonn,  1  Penn.  HO.         Herbert,  16  La.  An.  22*. 

<  Pew]e«  t>.  Bi^ed,  10  N.  H.  489.  *  Bullock  v.  Campbell,  9  Gill  (Hd.), 

•  Bullock  V.  Campbell,  9  Gill  (Ud.),     1S2. 
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CHAPTER   XIV. 

Specialties. 

Sao.  172.  Sealed  Instrnments.  Sec.  175.  Bonds. 

173.  Covenants,   Quiet    Enjoyment,  176.  Effect  of  Acknowledgment   of 

Ac  Payment  on  Specialties. 

174.  Covenants  of  Warranty,  against 

Incumbrajices,  &c 

Sec.  172.  Sealed  InstrnmentB. — In  all  those  States  where  sealed 
instraments,  or  ^^  specialties,"  as  they  are  technically  called,  are  expressly 
brooght  within  the  statute,^  the  statute  begins  to  ran  from  the  time 
wben  a  cause  of  action  arises  thereon,  and  the  bar  is  complete  at  the 
expiration  of  the  statutory  period,  while  in  those  States  where  this  class 
of  instruments  are  not  provided  for,  the  common-law  presumption  of 
payment  attaches  fVom  the  time  when  a  cause  of  action  arises,  and  be- 
eomes  complete  as  a  presumptive  bar  at  the  expiration  of  twenty  years 
fipom  that  time ;  ^  and  the  mere  lapse  of  twenty  years  without  any  de- 
■umd,  of  itself  raises  a  presumption  of  payment*    The  statement  of  the 

*  See  ante^  pp.  64-78,  for  instances  in  —  were  cited  in  support  of  this  position  ; 
which  such  statutes  have  been  adopted  in  but  Buller,  J.,  having  instructed  the 
different  States.  jury  in  favor  of  the  plaintiff,  upon  a  rule 

*  Baas  V.  Williams,  8  Pick.  (Mass.)  to  show  cause  obtained  by  the  defendant, 
1S7  ;  Jackson  v.  Sackett,  7  Wend.  (N.  Y. )  said  :  "  I  have  always  been  of  opinion  that 
94  ;  Oswald  v.  Leigh,  1  T.  R.  271.  no  less  time  than  twenty  years  could  of 

*  Wannamakerv.  Van  Buskirk,  1  N.  Y.  itself  form  a  presumption  that  a  bond  had 
Eq.  685  ;  Mease  v.  Smith,  IN.  J.  L.  443  ;  been  paid,  and,  as  there  was  no  evidence 
Brans  v.  Huffman,  5  N.  J.  Eq.  354  ;  at  the  trial  in  aid  of  the  presumption,  I  left 
Moore  v.  Smith,  81  Penn.  St  182  ;  Hen-  the  (Question  to  the  jury  with  strong  direc- 
derson  r.  Lewis,  9  S.  &  R.  (Penn.)  379.  tions  in  favor  of  the  plaintiff;  for,  even 
But  in  Vermont  where,  by  statute,  the  with  regard  to  the  rule  of  twenty  years, 
prescriptive  period  b  fifteen  years,  such  a  where  no  demand  has  been  made  during 
presumption  is  raised  from  the  lapse  of  that  time,  that  is  only  a  circumstance  for 
that  period.  Whitney  v.  French,  25  Vt.  the  jury  to  found  presumption  upon,  and 
663.  In  Oswald  v,  Leigh,  ante,  a  bond  is  in  itself  no  legal  bar.  In  those  cases 
given  in  1765  was  sued  in  1784,  nineteen  where  satisfaction  of  a  bond  has  been  pre- 
years  and  a  half  after  it  was  given,  and,  as  suroed  within  a  less  period,  some  other 
both  parties  resided  in  Great  Britain  and  evidence  has  been  given  in  favor  of  such 
were  men  of  means,  it  was  insisted  that  the  a  presumption  ;  such  as  having  settled  an 
lapse  of  this  period  of  time  ^^ithout  de-  account  in  the  intermediate  time,  without 
mand  raised  a  presumption  of  payment  any  notice  having  been  taken  of  such  a 
and  the  cases  of  Rowley  v.  Tompkins,  tried  demand. 

in  1766  ;  Welden  v.  Davis,  tried  in  1760  ;  **It   is   manifest  that  this  doctrine  of 

and  Moyle  v.  Roberts,  all  manuscript  cases,     twenty  yeai-s'  pit*sumption  was  first  taken 
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Ittw  by  Btn.u:R,  J.,  in  the  case  last  cited,  is  generally  adopted  in  this 
country ;  and  mere  lapse  of  time  lees  than  twenty  years  does  not  afford 


up  by  Lord  Halb,  «Ld  otil;  thought  it 
u  circuinatBUFa  rrom  wbinh  a  jury  night 
presume  payment.  In  tbia  he  vas  fol- 
lowed by  Loud  Holt,  vho  held,  that  if  a 
bond  be  of  twenty  yeam'  rtnmling,  and  no 
daoiand  proved  llirieuti,  or  good  ttaae  of 
ao  long  forbearance  itbowD  on  aalvit  ad  d-iita, 
he  should  intend  it  [mid.  6  Mod,  2*2.  This 
doctriof  was  afterwards  adopted  by  Lord 
Ravhond  in  tbe  nue  of  Constable  c. 
Sonief»Bt,Hil.lOeo.lI.atQuildhaU,  That 
waa  debt  upon  bond,  where  the  defendant, 
an  executor,  craved  oyer  of  tbe  bond,  audof 
tliB  ■.■ondition,  which  nppeaied  to  be  for  the 
]iayment  of  so  mui-h  money,  aii  mouths 
niter  the  death  of  the  defendant's  testitoi. 
The  defendant  in  his  plea  averred  thai  the 
testator  died  on  the  ICith  Msn^h,  1711,  and 
thnt  he  had  paid  ^«  snid  sum  un  the  16th 
March,  1711,  witliio  «x  montha  after  the 
testator's  doBlh,  and  thereupon  imue  waa 
joined.  Tlie  defendant  relied  on  the  ground 
that,  as  he,  after  the  death  of  the  teslutor, 
his  father,  had  an  estate  in  tbe  plaintilTs 
neighborhood,  and  was  couBlaut  and  rogii. 
lar  in  sll  his  payments,  it  should  be  pre. 
Bumed  thnt  the  money  was  paid  to  the 
plniiiliff.  In  iinawer  to  this  objection, 
evidence  was  given  of  a  demand  of  the 
money  on  the  defendant  himself  in  I72&  : 
and  the  Chief  Justic;e  said,  that  the  pre- 
sumption of  money  having  been  paid 
which  waa  due  on  bond,  if  it  were  put  in 
suit  after  twenty  years'  standing,  waa  not 
the  old  but  a  new  doirtrine,  whiub  had 
been  introduced  in  Lokd  Hale's  time,  and 
that  he  would  never  siilfer  a  plaintiff  to  be 
stripped  of  s  just  debt  by  such  a  presump- 
tion aa  was  then  contendeil  for. 

"  This  opinion  seems  to  fortify  the  idea 
which  I  took  up  at  the  trial,  in  answer  to 
ft  dictum  which  was  then  cited  (1  Burr. 
424),  that  the  .[uestion  of  presumption  of 
poyment  within  a  less  time  than  twenty 
yrers  had  been  left  to  a  jury,  which  was 
that  it  must  have  been  left  to  them  upon 
some  evidence  ;  and  in  such  esse  the  slight, 
est  evidence  is  sufBcient.  In  one  of  the 
Winchelsea  coses  (4  Burr.  1963),  Lord 
Mansfield  expressly  aaid,  that,  if  a  bond 
hsd  lain  dormant  for  twenty  years,  it  shall 
be  presumed  to  be  paid.     The  court,  bow- 


ever,  inclining  to  believe  the  nul  truth  of 
the  caae  waa  with  the  defendant,  desiml 
that  he  would  make  bd  slEdavit ;  which 
being  read  upon  a  subsequejit  day,  and  not 
proving  BOtbfactory.  they  discharged  the 
rule.  And  Luhd  Mansfield,  C.  J.,  said 
that  there  was  a  distinctinn  between  length 
of  time  as  s  bar.  and  where  it  was  only  evi- 
dence of  it :  thn  former  was  poiiitive,  tha 
latter,  only  preauniptive  ;  and  he  believed 
that  in  the  case  of  a  bond  no  positive  time 
had  been  expressly  laid  down  by  tha 
court ;  that  it  might  be  eighteen  or  nine- 
teen years." 

Rut  in  this  country  U  is  generally  bald 
that  no  period  short  of  twenty  yeani  will 
raise  a  presumption  of  pnvment  of  a  bond, 
Clark  0.  RogBtdns.  2  Edw.  (N.  Y.)  Ch, 
3S7  :  or  of  a  mortgage.  Doe  v.  Grafton 
Bank,  I»  Vt.  463 ;  Meyer  v.  Pniger,  7 
Paige  (>f.  Y.)  Ch.  4flS  ;  Ingniham  v. 
Baldwin,  9S.  Y.  4S :  or  ■  covenant  uf  any 
kind,  Johnion  v.  Stockton,  fl  B.  Mon. 
(Ey. )  4US.  Eighteen  years  and  a  half  has 
been  held  not  sufllcient  is  to  a  bond. 
Balti  >.  Bullman,  1  Yentce  (Feno.),  GSl ; 
Lesley  f.  Noues,  7  8.  k  It.  (Penn.)  410  j 
Hughes  |..  Hughes.  64  IVnn.  St,  240. 
Such  a  presumption  may,  in  connection 
with  other  circumstances,  he  raised  by  tha 
lapse  of  a  teas  period,  Moore  v.  Smith,  81 
I'eiin.  St.  1S2  ;  Hendenon  b.  Lewis,  9  S. 
k  K.  (  Penn.  |  379  ;  but  to  hare  that  elTeet 
it  must  be  aided  by  persuasive  circum- 
stances, Hughes  V,  Hughes,  anle. 

Courts  of  equity  act  in  analogy  to  the 
statute  of  limitations  ;  and  if,  in  a  suit  for 
the  foreclosure  of  a  mortgage,  the  lapse  of 
time  be  such  that  the  orator  could  not 
maintain  a  suit  at  law  for  the  rei^overy  of 
the  mortgaged  premises,  a  court  of  ecjuity 
would  presume  payment  snd  satisfaction 
of  the  mortgiige  debt.  This  period  i> 
liKed,  by  statute,  in  Vermont,  at  iifteen 
years.  Martin  v.  Bowker.  19  Vl.  528. 
See  also  McDonald  v.  Sims,  3  Kelly 
(Ob.),  383  1  Field  v.  Wilson,  6  B.  Mon. 
(Ky,)  479.  Bnt  the  payment  of  interest 
upon  the  debt,  by  tbe  defendant,  or  of  any 
portion  of  the  principal,  or  any  other  act 
recngni^iuK  the  existence  of  the  mortgage, 
and  that  it  was  unsatisHeil  and  obligatory 
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any  ground  for  a  presumption  of  payment  or  satisfaction  of  a  specialtjs 
whether  it  be  a  bond,^  mortgage,'  judgment,'  legacy,^  notes  under  seal,* 
or  anj  instrument  in  the  nature  of  a  specialt}*,^  as  recognizances,  rent 
reserved  in  deeds,^  or  arrears  of  ground-rent,  taxes  on  leased  lands ;  * 


upon  him,  would  be  sufficient  to  repel  the 
presumption  of  payment,  and  take  the  case 
out  of  the  operation  of  the  statute.  Mar- 
tin V.  Bowker,  19  Vt.  526. 

^  Diamond  v.  Tobins,  12  Penn.  St.  312 ; 
Brubaker  v.  Taylor,  76  id.  83 ;  Moore  v. 
Smith,  81  id.  182  ;  Clark  r.  Bogardus,  2 
Edw.  (N.  Y.)  Ch.  387  ;  Miller  v.  Smith, 
14  Wend.  (N.  Y.)  425.  That  this  pre- 
sumption does  not  avail  in  less  than  twen- 
ty years  as  to  any  specialty,  see  Meyer  v. 
Pruyn,  7  Paige  (N.  Y.)  Ch.  465,  and  thU 
wu  held  as  to  bonds.  Clark  v.  Bogardus, 
2  Edw.  (N.  Y.)  Ch.  387.  A  lapse  of  eigh- 
teen years  and  a  half  was  held  not  suffi- 
cient to  raise  a  presumption  that  a  bond 
was  Yoid,  Baltz  v,  Bullman,  1  Yeates 
(Penn. ),  584 ;  Hughes  v.  Hughes,  54 
Penn.  St.  240 ;  Dehart  v.  Card,  Add.  (Penn.) 
844 ;  McC^arthy  v.  (Gordon,  4  Whart.  (Penn. ) 
821 ;  Lesleys.  Nones,  7  S.  &  H.  (Penn.) 
410  ;  nor  will  the  lapse  of  any  time,  short 
of  twenty  years,  per  se  raise  such  a  pre- 
sumption. Henderson  v.  Lewis,  9  S.  &  R. 
(Penn.)  87.  Twelve  years  was  held  in- 
sufficient. Kinna  v.  Smith,  3  N.  J.  Eq. 
14  ;  Rogers  v.  Bums,  27  Penn.  St.  525. 
And  this  includes  all  species  of  bonds, 
official  or  otherwise,  whei-e  the  statute  pro- 
vides no  special  period  of  limitation,  Back- 
entoss  V,  Cam,  8  Watts  (Penn.),  286; 
Deimerr.  Sechrist,  1  Polk  (Penn.),  325  ;  or 
recognizances,  Ankeney  v.  Penrose,  18 
Penn.  St.  190;  Darlington's  Appropriation, 
13  id.  430  ;  Allen  v.  Sawyer,  2  P.  &  W. 
(Penn.)  325;  Galbraith  v.  Galbraith,  6 
Watts  (Penn.),  112. 

«  Flagg  V.  Ruden,  1  Bradf.  (N.  Y. 
8urr.)  192;  Bunder  r.  Snyder,  6  Barb. 
(N.  Y.)  63  ;  Reynolds  v.  Green.  10  Mich. 
355  ;  Howland  v.  Shurtleff,  2  Met.  (Mass.) 
26 ;  Martin  t;.  Bowker,  19  Vt.  526  ;  Hoff- 
man V,  Harrington,  33  Mich.  392  ;  Inches 
V.  Leonard,  12  Mass.  379  ;  Donald  v. 
Sims,  3  Kelly  (Ga.),  383 ;  Cheever  v. 
Perley,  11  Allen  (Mass.),  584;  Bucon 
V,  Mclntire,  8  Met.  (Mass.)  87  ;  Hughes  v, 
Edwards,  9  Wheat  (U.  S).  498  ;  Peck  t'. 
Kallam,    10  N.    Y.   509;   Wilkinson  v. 


Flowers,  37  Miss.  379  ;  Newcomb  v,  St. 
Peter  8  Church,  2  Sandf.  (N.  Y. )  Ch.  636 
Peoples.  Wood,  12  Johns.  (N.  Y.)  242 
Collins  V,   Torrey,   7  id.    278;  Field  v 
Wilson,    6    B.    Mon.    (Ky.)   479;  Jack 
son  r.  Wood,  12  Johns.  (N.   Y.)   242 
Giles  V.  Barmore,  5  Johns.   (N.  Y.)  Ch 
552  ;    Cleaveland    Ins.  Co.   v.   Reed,   24 
How.   (U.  S.)  284  ;  Downs  r.    Sooy,  28 
N.  J.  Eq.  55  ;  Green  v,  Fricker,  7  W.  & 
S.   (Penn.)  171  ;  or  any  lien,   Brock  r. 
Savage,  31  Penn.    St.   410.      See  Chap. 

XVIII.  MORTOAOES. 

'  Miller  v.  Smith,  ante  ;  C^pe  v,  Hum- 
phreys, 14  S.  &  R.  (Penn.)  15  ;  Summer- 
ville  V.  Holliday,  1  Watts  (Penn.),  507  ; 
Wills  V.  Gibson,  7  Penn.  St.  154  ;  Denny 
V.  Eddy,  22  Pick.  (Mass.)  538.  But  the 
presumption  does  attach  until  the  judg- 
ment is  complete ;  that  is,  until  the  amount 
is  fixed,  both  debts  and  costs.  Wills  v. 
Gibson,  7  Penn.  St.  415. 

♦  Fouck  V.  Brown,* 2  Watts  (Penn.), 
209  ;  Strahn's  Appeal,  23  Penn.  St.  351  ; 
Kingman  v.  Kingman,  127  Mass.  249. 

*  Rickert  v,  Gristwite,  1  Pittsb.  (Penn.) 
153. 

•  Galbraith  v.  Galbraith,  6  Watt<* 
(Penn.),  112;  Ankeney  v.  Penrose,  18 
Penn.  St.  190  ;  Allen  v.  Sawyer,  2  P.  & 
W.  (Penn.)  825. 

'  McGnesney  v,  Heister,  33  Penn.  St. 
435  ;  St.  Mary's  Church  v.  Miles,  1 
Whart.  (Penn.)  229  ;  or  rent  reserved  by 
deed,  Barley  ».  Jacks<m,  16  Johns.  (N.  Y.) 
210 ;  Lyon  v.  OdeH,  65  N.  Y.  28. 

^  Mcljaughliu  v.  Kain,  45  Penn.  St. 
113  ;  Woodbum  v.  Farmers,*  &c.  Bank,  5 
W.  &  S.  (Penn.)  447.  Municipal  assess- 
ments are  presumed  to  have  been  paid  by 
lapse  of  twenty  years.  Ex  parte  Serrell, 
9  Hun  (N.  Y.),  283  ;  Fisher  v.  New  York, 
6  id.  64  ;  ExparU  Striker,  71  N.  Y.  603. 
Such  assessments  are  treated  as  in  the 
nature  of  judgments,  Mayor  «.  Ck)]gate,  12 
N.  Y.  140.  But  in  New  York  this  spe- 
cies of  assessments  is  confirmed  by  the 
courts,  and  for  that  reason  properly  par- 
take of  the  nature  of  jiuigmeuts  ;  but  when 
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xnd  that  the  consideration  uomed  in  a  deed  as  received  has  been  paiil.* 
And  in  a  PeniiBylvauia  case  *  where  the  parties  had  made  a  parol  parti- 
tion of  lands,  with  an  agreement  for  an  owelty  of  partition  after  tbo 
lapse  of  tweatj-  years,  it  was  held  that  payment  of  the  same  would  be 
presumed  ;  and  it  may  be  staled  as  a  general  proposition  that  this  pre- 
aampUoD  attaches  to  every  species  of  specialty  claim.  But  it  must  b« 
borne  in  mind  that,  unless  the  instrument  or  obligation  creates  a  pres- 
ent right  of  action,  the  presumption,  lilte  the  statute,  only  attaches  (h)in 
the  time  when  the  right  of  action  accrued.  But  being  a  common-law 
presumption,  even  though  it  is  also  made  so  by  statute,  it  may  be  aeC 
up  by  a  defendant,  whether  he  is  a  resident  of  the  State  in  which  tka 
ftction  is  brought  or  not ;  ■  the  distinction  being,  that  where  the  statutory 
presumption  is  relied  upon  it  should  be  pleaded,  while  the  common-lair 
presumption  is  a  mere  matter  of  evidence,  and  may  be  urged  at  the  trial 
without  having  been  pleaded.  There  is  still  another  distinction  be- 
tween  a  presumption  raised  by  the  law  and  one  that  is  prescribed  by  the 
statute  ;  and  that  is,  that  the  latter  is  absolute,  unless  made  otherwise  in 
terms,  while  the  former  is  dependent  upon  a  variety  of  circumstanc€a 
which  (as  we  have  seen)  may  eulii-ely  destroy  its  force.  In  New  York  * 
the  presumption  may  be  repelled  by  proof  of  payment  of  some  part,  or 
by  a  written  acknowledgment.  In  North  Carolina,'  the  presumption  is 
reduced  to  ten  years,  except  as  to  mortgages,  which  is  thirteen  years,  sub- 
ject to  the  same  rules  as  exist  at  common  law.  In  Arkansas*  similar 
provisions  exist,  except  that  payment  of  jtart,  or  n  written  acknowle<ig- 
ment,  is  necessary  to  remove  the  presumption;  so  also  in  Missouri,' 
except  that  the  [wrio.]  is  twenty  years.  In  England,  by  Stat.  3  &  4  Wm. 
IV.  c.  42,  specialties  are  brought  within  the  statute,  and  are  barred  in 
ten  years. 

Sec.  173.  Covsnanta,  Qnlet  Enjoymsnt,  &c. — There  is  often  a 
question  as  to  covenants  of  a  more  or  less  continuous  nature,  such  aa 
covenants  for  title  and  quiet  enjoyment,  as  to  how  far  in  those  States 
where  the  statute  embraces  specialties  they  are  within  the  statute.  In 
an  English  case,'  arising  under  the  statute  3  &  i  Wm.  IV..  the  question 
was  considered  at  some  length  by  Kelly,  C.  B.,  and  his  observations 
are  quoted  here,  as  they  maj'  be  of  general  use.*  Thej'  were  as  follows  : 
,  "  There  is  a  distinction  between  the  covenant  for  title  and  the  covenant 
,  for  quiet  enjoyment.     The  covenant  fur  title  is  broken  by  the  existence 

Uiey  &re  not  required  to  be  «o  affirmed,  *  Se«  Appendix. 

they  cannot  in  an;  sense  he  sMd  ta  bare  '  See  Appendix, 

any  of  tlie  attributes  of  a  judgment.  '  Spear  b.  Green,  L.  B.  9  Ex.  98. 

■  Pryarv.  Wood,  31  Fen n.  St.  142.  *  Id.    llS.      It    should  be    obsemd, 

*  Higgav.  Stimmel.  3  P.  &  W.  (Penn.)  howerer.thut  the  judgment  of  the  majority 
115.  of  the  court  in  the  case  waa  different  from 

*  Sanderson    v.    Olmstead,   i    Chand.  that  of  the  Cm  ef  Bakon,  but  principallj 
(Wis.)  190.  upon  different  grounds.     Tlie  fscla  of  the 

'  See  Appendix.  case  aiifficiently  appear  from  llie  judgment. 

■  See  Appendix.  Banningj^n  Limitations,  177-167. 
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of  an  adverse  title  in  another,  as  in  this  case,  by  a  lease,  its  mere  exist'  \ 
ence  rendering  the  land  of  less  value.*  The  covenant  for  quiet  enjoy-  j 
ment  is  broken  only  when  the  covenantee  is  disturbed,  as  in  this  case  ^ 
by  the  entry  into  the  mine  and  the  taking  the  fh^ments  of  coal  in  1848.'  ( 


1  The  rule  may  be  said  to  be  that  if  the  Lovering,   id.   916;  Moi^gan  v.   Hunt,   2 

grantor  was  not  seised,  the  covenant  of  Vent    213;    Daerdemay  v,   Oland,    Cro. 

seisin  U  immediately  broken.    Greenby  v.  £liz.  768 ;  Ashton  v.  Martyn,  2  Keb.  268. 

Wilcoks,  2 Johns.  (N.  Y.)  1 ;  Bingham  v.  So  does  a  recovery  in  ejectment     Ck>bb  v, 

Wetherwaz,  1  N.  Y.  509;  Hamilton  v.  Wil-  WeUbom,  2  Dev.  (N.  a)  L.  388;  Mitchell 

son,  4  Johns.  (N.  Y.)  72;  Grannis  v,  Clark,  v.  Warner,  5  Ck)nn.  522.     But  contra,  and 

8  Cow.  (N.  Y. ),  36;  McCarty  r.  Leggett,  8  holding  that  it  does  not  constitute  a  breach^ 

HUl  (N.  Y.),  134;  Scantlin  v.  AUison,  12  see  Kerrr.  Shaw,  13  Johns.  (N.  Y.)  236. 

Kan.  35;  Coleman  v.  Lyman,  42  Ind.  289;  Or  in  trespass  where  the  title  is  involved. 

Dale  V.  Shirley,  8  Kan.  276;  Salmon  v.  Cobb  v.  Wellborn,  ante.     But  contra,  see 

Vallejo,  41  Cal.  481.     But  it  was  held  in  Webb  v.  Alexander,  7  Wend.  (N.  Y.)  28L 

Scott  V.  Twiss,  4  Neb.  133,  that  if  the  But  the  language  of  the  covenant  must  be 

grantor  was  in  exclusive  possession  under  looked  to,  and  it  may  be  such  that  a  mere 

claim  of  title,  the  covenant  of  seisin  is  not  judgment  in  an  action  involving  the  title 

broken  until  the  purchaser  or  those  claim-  will  not  operate  as  a  breach.    Thus,  if  the 

ing  under  him  are  evicted  by  title  para-  covenant  is  that  **  the  lessee  shall  ei^joy 

mount    To  constitute  a  breach,  the  person  the    premises   without   lawful  eviction  *' 

claiming  title  must  have  had  a  valid  right  (Anonymous,  3  Leon.  71,  pL  100),  it  has 

thereto.     Gerald  v.  EUy,  51  Iowa,  321.  been  held  that  a  bill  in  equity  involving 

*  As  illustrative  of  the  time  wheu  the  the  title,  brought  against  the  lessor  alone, 

statute  begins  to  run  for  breaches  of  a  cov-  does  not  operate  as  a  breach.      See  also 

enant  for  quiet  eigoyment,  it  may  not  be  Selby  v.  Chute,  1  Rol.  Ab.  430,  pi.  15. 

amiss  to  give  instances  of  acts  which  con-  The  covenant  may  be  either  general  or  qua- 

stitute  a  breach.     Breaches  of  this  oove-  lifiod;  but  in  either  case  it  runs  with  the 

uant  may  occur  either  by  a  molestation  land.     Campbell  v.  Lewis,  8  Taunt.  715 ; 

arising  from  a  suit  at  law  or  in  equity  Noke  v.   Awder,   Cro.   Elix.    373.     Even 

relating  to  the  title  or  possession,  or  by  though  the  language  of  the  covenants  is 

any  act  by  which  the  lessee  is  disturbed  in  that,  **  subject  to  the  payment  of  the  rent 

the  possession   of  the  premises.     Of  the  and  the  performance  of  the  covenants,"  the 

first  kind  is  a  recovery  by  ejectment  by  a  lessee  shall  quietly  enjoy,  yet  such  words 

person  having  a  lawful  title,  or  any  other  do  not  constitute  a  condition  precedent, 

suit  by  which  the  peaceable  occupation  of  and  a  recovery  may  be  had  by  the  lessee 

the  premises  is  prevented.  Thus,  a  covenant  for  a  breach  of  the  covenant,  although  he 

in  a  lease   that  the  lessee  should  quietly  has  not  paid  the  rent  or  performed  his 

enjoy  the  estate  discharged  from  taxes  is  covenants.     Dawson  v.  Dyer,  5  B.  &  Ad. 

broken  by  a  suit  for  them,  although  com-  584  ;  Allen  v.   Babbington,   1   Sid.   280  ; 

menced  after  the  expiration  of  the  term.  Hayes  v.  Bickerstafi^  2  Mod.  34 ;  Anony- 

Laming  v.  Laming,  Cra  Eliz.  816.     But  mous,  2  Show.  202;  Wakeman  i;.  Waker, 

where  the  breach  assigned  was,  '*  that  the  1  Vent.  294.     Any  description  of  annoy- 

defendant  had  exhibited  a  bill  in  chancery  ance  to  the  occupation  of    the  premises 

against  him  for  ploughing  meadow,  and  ob-  which  prevents  the  lessee  from  enjoying 

tained  an  injunction,  which  had  been  dls-  his  property  in  so  ample  a  manner  as  he  is 

solved  with  costs,"  it  was  held  on  demurrer  entitled  to  do  by  the  terms  of  the  lease, 

to  be  no  breach  of  covenant;  for  the  covenant  amounts  to  a  breach  of  the  covenant  for 

was  for  quiet  enjoyment,  and  this  was  a  quiet  enjoyment  of  the  second  sort.     Thus, 

suit  for  waste.     Morgan  v.  Hunt,  2  Vent,  if  a  man  covenants  that  he  will  not  inter- 

215    But  a  suit  in  equity  that  involves  the  rupt  the  covenantee  in  the  enjoyment  of 

title  and  estate  operates  as  a  breach.    Coul-  premises,  the  erection  of  a  gate  which  in- 

ston  V.  Carr,  Cro.  Eliz.  347;  Lanningv.  tercepts  them  is  a  breach  of  the  covenant, 
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The  deed  of  porchase  having  conveyed  to  Jameaon,  and  afU-nvai'ds  lo 


aldiougi]  be  had  a  right  to  erect  it  An- 
drews r.  PanuliM,  8  Motl.  BIS.  A  mere 
demand  of  rent  by  a  pemou  bavinj;  a  Bupe- 
ir  dtlc  does  not  amount  ta  a  bresub,  nor 
«a  an;  act  of  the  leaaor  that  murvlf 
lounts  to  a  trusposs.  There  must  be 
either  an  actual  or  CDiiatructivo  oviction. 
Cowan  f.  SillinuiD,  1  Der.  <N.  C.)  L.  46  ; 
Majror  v.  Mabie,  18  N.  Y.  ISl  ;  Valet  o. 
Herner,  1  Hilt.(N.  Y.  C.  P.)  148;  Louub- 
borj-B,  Snyder,  31  N.Y.B14.  Nor  dots  un 
vslawFul  Btt  of  another  disturbing  the 
tenant's  pomesaion  amount  to  a  brvach. 
There  mnst  be  a  rightful  intermptinn  by  a 
paramount  title.  Itootin  v.  Kobertwn,  2 
Strobh.  (a.  C. )  see.  But  there  may  be  an 
uviclion  and  a  uonseqnent  breach  without 
a  judgment.  Cobbo.  Wellborn,  2  Dtv.  (N. 
0.)  L.  33S;  Stewart  v.  Drake,  9  N.  J.  L. 
ISBiMpGaryr.  Hastings,  SBCbL  380;  Orist 
V.  Hodgea,  3  Dev,  (N.  C.)  L.  200.  Such  a 
enant  may  be  >aid  lo  be  broken  when- 
r  there  has  been  an  inroluntary  loss  of 
{wseeuion  by  the  Iioitilc  assertion  of  an 
irreaigtiUe  title,  whether  with  or  without 
jndgmetit,  or  whether  an  actual  i]ig[i0S8»i' 
I  has  trans|>ired  or  not.  It  is  enough  if 
the  title  is  pantmontit,  and  ii  imerted  no 
that  Ihc  tfiiunt  moBt  either  quit  possession 
or  yicM  to  it.  SlfGary  p.  Hnstiuga.  39 
Cal.  3S0.  So  if,  after  a  demise  of  mines 
cont^nini;  the  usual  covenant  for  quiet  en^ 
joyment,  the  lessor  Jigs  a  quarry  over  the 
nines,  and  makes  holes,  through  which 
water  percolates  and  escapee  into  the 
mines,  although  he  hsd  a  legal  right  to 
work  the  quarry,  his  doing  no  in  such  a 
manner  amounts  to  a  breach  of  the  covenant 
for  quiet  enjoyment  of  the  mines.  Hhati 
V.  Stenton,  2  H.  b  N.  S58,  An  action  on 
the  covenant  for  quiet  enjoyment  may  be 
maintained  for  the  disturtance  of  a  way  of 
necessity,  Morris  v.  Edgington,  3  Taunt. 
24  ;  or  of  a  wny  by  grant  from  the  cove- 
nantor, Pomfret  v.  Ricrofl,  1  Sound.  322. 
It  must  be  remembered,  however,  that  the 
act  done  must  be  in  tlie  assertion  of  title, 
and  not  a  mere  tortious  act  for  which  an 
action  of  trespass  might  he  maintained. 
Sedden  ».  Senate,  13  East,  72.  A  covenant 
Tor  quiet  enjoyment  does  not  oblige  the 
lessor  to  rebuild  or  repair,  in  case  the  build* 
ings  are  destroyed  or  iQjuied  by  fira^  tem- 


pest, or  otherwise,  as  there  is  no  iioplird 
obligation  upon  n  landlord  to  keep  the 
premises  t«uantHble.  Brown  v.  Quiller, 
Ambler,  620.  Tlic  covenant  only  extends 
to  lawful  interruptions,  whether  the  word 
"lawful"  is  used  in  the  covenant  or  not. 
Fostor  V.  Pierson,  4  T.  R.  817  ;  Dudley  v. 
Falliot,  3  id.  684;  Major  e.  Grigg,  2  Mod. 
218.  And  on  allegation  of  a  breach  that 
does  not  show  an  inten-uption  by  title  ia 
bod.  Rantin  i>.  Robertson,  2  Strobh. 
(S.  C)  S86;  Mayor  i>.  Mabie.  IS  N.  Y. 
IGl;  Perry  ».  Edwards,  I  Strang^  400; 
Nicholas  v.  rullin,  1  Lev.  S3 ;  Holmes  0. 
Seller,  3  id.  30S;  Baileyc.  Hughes,  W.  Jo. 
242;  HnmondP,  Dod,  Cro.  Car,  6;  Anony- 
mous, UfTl,  160;  ChaundBower  n.  Priest- 
lay,  Yelv.  30.  Genera!  eovenants  for 
quiet  enjoyment  are  not  broken  by  a  tor- 
tious eviction,  but  by  an  eviction  by  tide 
only.  Hayes  v.  Bickerstaff,  Vanghan,  IIS; 
Hunt  V.  Allen,  Winch.  2S;  Tisdale  v. 
Essex,  Hub  35.  And,  in  an  action  for  a 
breai'h  of  allch  a  covenant,  the  plaintiff's 
declanition  moat  set  up  an  eviction  by 
iitle  paramount  Walton  v.  Hele.  S  Baund. 
177;  Lanningi'.  Loteriug,  Cro.  Ellz.  91S; 
NokeV  Case,  4  Coke,  BO  ft;  Bloxam  •. 
Walker,  Freem.  124;  Fostem.  Mapea,  Ct«. 
Eliz.  212;  Brocking  r.  Cham,  Cro.  Jaa 
425:  Hamond  v.  Dod,  Cro.  Car.  6;  Cowper 
V.  Pollard,  W.  Jo,  197. 

But  B  disturbance  of  the  lessee  by  the 
lessor  himself  is  not  reganied  with  the  same 
lenity  OS  an  eviction  by  a  stranger;  it  being 
clear  tliat  the  lessor  eiposi-s  himself  to  an 
action  on  his  covenant,  altliongli  he  enlera 
wrongfully,  notwithstanilitig  the  covenant 
provides   against    lawful    evictions  only, 

Coras   ti. ,   Cro.   Eliz.  514;  Andrew's 

Case,  id.  214  ;  Penning  v.  PUt,  Cro. 
Jnc.  383;  Pcmlwrton  c.  Plott,  1  Rol.  267; 
Cave  V.  Broofcesby,  W,  Jo.  380;  Crosse  v. 
Young,  2  Show.  425;  Lloyd  v.  Tomkies,  1 
T,  R.  671.  And  see  Seaman  v.  Browning, 
1  I..eon.  157.  For,  in  such  a  cose,  the  court 
will  not  consider  the  word  "lawful;"  nor 
drive  the  plaintilT  to  his  action  of  trespass, 
tt-hen  by  the  general  implied  covenant  in 
law  the  lessor  has  engageii  not  to  avoid  his 
own  deed,  either  by  a  rightful  or  tortious 
entry,  Crosse  p.  Young,  mife  ,■  I,liiyd  t>, 
Tompkies,  anlt.     Indeed,  it  would  hardly 
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the  plaintiff,  the  mines  under  the  land,  as  well  as  the  surface,  the  cove* 

be  consistent  with  reason  to  allow  the  les-  iDg  at  the  time  when  the  lease  was  made, 

•or  to  defeat  the  tenancy  by  pleading  his  and  not  under  rights  snbseqnentlyacquired. 

own  wronff.  Ellis  v.  Welch,  6  Mass.  246.     The  rule  is, 

So,  if  a  lessor  covenants  for  quiet  enjoy-  as  expressed  in  Knapp  v.  Marlboro,  34  Vt. 

ment  against  himself  and  his  executors,  the  235,   that,  to  sustain  an  action  for  the 

Ii^see,  on  eviction  by  the  executor,  need  breach  of  a  covenant  for  quiet  enjoyment, 

not  show  that  the  executor  entered  by  title,  it  is  necessary  for  the  plaintiff  to  prove  that 

any  more  than  in  the  case  of  the  lessor  he  was  evicted  by  a  person  who  had  a  law- 

himself.    Forte  v.  Vine,  2  Rol.  21 ;  Ratcliff  ful  and  paramount  title,  existing  before  or 

V, ,  1  Bl.  k  Gold.  80.  at  the  time  when  the  covenant  was  entered 

To  support  an  action  against  the  lessor,  into,  as  the  covenant  relates  only  to  the 
it  is  not  necessary  that  he  should  have  a  acts  of  those  claiming  title  and  to  rights 
title  to  enter;  it  is  sufficient  if  he  enters  existing  at  the  time  it  was  entered  inta 
nnder  a  claim  of  one.  Lloyd  v.  Tomkies,  See  also  Grist  v,  Hodges,  8  Dev.  (N.  C.) 
1  T.  R.  671.  And  in  the  case  just  cited,  L.  200.  A  mere  demand  of  possession  by 
where  a  vendor  prevented  a  purchaser  from  a  person  having  title  does  not  operate  as  a 
enjoying  a  new  appurtenance  to  the  house  breach  of  this  covenant  Cowan  v.  Silli- 
sold,  by  locking  it  up  against  the  purchas-  man,  4  id.  46.  Nor  does  an  eviction  from 
er's  will,  the  court  held  that  this  was  such  a  part  of  the  premises  under  a  statute,  or 
an  assertion  of  right  as  to  render  the  lessor  municipal  authority.  Frost  r.  Earnest,  4 
liable  to  an  action.  The  covenant  goes  to  Whart.  ( Penn. )  86. 
the  possession,  and  not  to  tlie  title,  and  is  An  accidental  trespass  on  the  premises  in 
not  broken  by  a  failure  of  the  lessor's  title  hunting,  Seddon  v.  Senate,  18  "East,  72,  or 
merely.  Parker  v,  Dunn,  2  Jones  ( N.  C. )  an  entry  for  the  purpose  of  beating  the 
L.  208  ;  Waldron  v.  McCarty,  3  Johns,  lessee,  would  not  have  that  effect.  Penn 
(N.  Y.)  471;  Howard  r.  Doolittle,  3  Duer  v.  Glover,  Cro.  Eliz.  421.  If  the  lessor 
(N.  Y.  Superior  Ct.),  464;  Whitbeck  v,  covenants  for  quiet  enjoyment  against  the 
Cook,  11  Johns.  (N.  Y.)  483;  Boothby  t>.  acts  of  a  person  particularly  specified,  a 
Hathaway,  20  Me.  251 ;  Webb  v,  Alexan-  disturbance  by  that  person  will  amount  to 
der,  7  Wend.  (N.  Y.)  281;  Kortz  v.  Car-  a  breach,  whether  it  is  a  rightful  or  tortious 
penter,  5  Johns.  (N.  Y.)  120;  Van  Slyck  disturbance.  Foster  v,  Mapes,  Cro.  Eliz. 
V,  Kimball,  8  id.  198;  Grist  v.  Hodges,  3  212;  Tisdale  v.  Essex,  Hob.  35;  Hill  v, 
Dev.  (N.  C.)  L.  200;  Cable  v.  Wellborn,  2  Browne,  Freem.  142;  Perry  v.  Edwards,  1 
id.  888.  And  it  has  been  held  that  a  mere  Stra.  400;  Nash  v.  Palmer,  5  M.  &  S.  374; 
recovery  in  ejectment  does  not  have  that  Fowle  v.  Welsh,  1  B.  &  C.  29.  But  see 
effect.  Kerr  v.  Shaw,  13  Johns.  (N.  Y.)  Hayes  v.  Bickerstaff,  Vaugh.  118.  So, 
236.  Or  in  trespass  as  a  person  claiming  where  one  covenanted  for  quiet  enjoyment 
title  to  the  land.  Webbr.  Alexander,  anfe.  without  interruption  by  any  person  **hav- 
But  the  better  rule  would  seem  to  l>e  that  ing  or  claiming,  or  pretending  to  have  or 
a  recovery  against  the  lessor  in  any  action  claim,"  any  right  of  common,  and  a  breach 
either  at  law  or  in  equity  involving  his  was  assigned,  alleging  an  interruption  by 
title  or  estate,  and  affecting  his  immediate  one  J.  B.,  who  claimed  common,  &c.,  it 
right  of  possession,  operates  as  a  breach  of  was  held  that  the  plaintiff  need  not  show 
the  ordinary  covenant  for  quiet  enjoyment,  any  title  in  J.  B. ;  for  the  covenant  ex- 
Martin  r.  Martin,  1  Dev.  (N.  C.)  L.  43;  2  pressly  extended  not  only  to  those  who  had 
Piatt  on  Leases,  289,  and  cases  cited.  But  right,  but  to  those  who  claimed  or  pre- 
in  order  to  constitute  a  breach  there  must  tended  to  a  right;  and,  therefore,  whether 
be  a  union  of  acts  of  disturbance  and  title,  the  claim  were  rightful  or  groundless,  the 
and  a  disturbance  by  a  mere  intruder  does  covenantor  was  liable.  Southgate  v.  Chap- 
not  create  a  breach,  Hoppes  v.  Cheek,  21  lin,  10  Mod.  383;  Perry  v.  Edwards,  Stra. 
Ark.  585;  Runtin  v.  Robertson,  2  Strobh.  400. 

(3.  C. )  366.     And  the  eviction  and  disturb-  If  a  general  covenant  for  quiet  enjoyment 

ance  must  be  under  rights  or  a  title  exist-  contains  an  exception  of  particular  persons. 
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Qant  of  the  defendant  was  tli&t  he  had  good  title  to  tlie  luiues.    That 


tbo  eKcaption  will  be  couEtmed  sCricUy,  ao 
aa  not  to  include  uiy  otliera  Uiao  those 
ei{ire»ly  Daiued.  Woodrohae  c.  Green- 
wood, Cro.  Elu.  517.  A  covenant  for  tho 
iiniet  eujofment  of  utrUiti  jiremiaes  de- 
mised, excepting  from  the  demise  to 
one  E.  K.  >  ceruin  viow,  parcel  tViW, 
does  not  Bovuuut  to  ■  coveouit  for  iiuiet 
Bujojment  aguinst  an  iul£mi[iUaD  hj 
E.  IL  aa  to  the  lands  a(!tuiilly  uompriBed 
in  the  lease.  WoodrglT  v.  Greenwood, 
Cro.  Eliz.  S17  ;  flaahli-igh  b.  Wiiliaias, 
2  Vent.  81. 

lu  afiugning  a  breach  of  a  covenant  for 
iiuiet  enjuyinetit,  whore  the  interruption  ia 
the  act  of  a  third  party,  againat  wboui 
the  covenant  lias  not  ajiecLlicall;  provijed, 
it  is  not  snBii'Jeiit  to  allege  that  having 
lawful  right  and  title  he  entered,  without 
alltfging  alaa  that  ho  had  such  lawful  title 
before  or  at  the  time  of  the  date  of  the  k-ue 
to  the  pluntitf;  fur  poaiJIily  he  might  have 
derived  title  from  the  [jaiatiff  liiiuaelt 
Kirby  ».  Hankiaker,  Cro.  Jac.  31fi ; 
Wooten  V.  Hele,  3  Snund.  177;  Troctor 
V.  N«»ton,  1  Veat.  184  ;  Nonmui  >.  Foa- 
ter,  1  Mod.  101  ;  ForW  v.  Vine,  2  Rol.  21; 
Skinner  «.  Kilbjv,  1  Show.  70;  Ason.,  S 
Vent  46;  BaahleiRh  v.  Williams.  2  Vent 
61  ;  Buukley  v.  Williama,  3  Uv.  32a ; 
Jordan  v.  Twells,  Ca.  temp.  Hard.  171  ; 
Foster  v.  Pietwn,  4  T.  R.  617  ;  Hwixson 
V.  Tlie  tast  India  Cam|)any,  8  T.  R.  £78  ; 
Campbell  v.  Lewis,  3  B.  J[  Aid.  392.  And 
me  Noble  v.  Kinf:,  I  H.  BL  31 ;  Brmkea 
(■.  Hninphreys,  5  Bing.  N.  C.  55  ;  Fraser 
tt.  Skey,  2  Chit.  646,  It  is  not  necessary, 
however,  for  the  ileclaratiun  in  show  what 
title  he  had.  A  different  rule  would  im- 
pose insuperable  difficulties  on  the  plaintiff, 
B  knowledge  of  the  title  being  only  to  be 
acquired  bj  inspection  of  the  deeds,  to 
whieh  he  conid  not  have  access.  Proctor 
ti.  Newton,  anlt ;  Foster  v.  Pierson,  ante  ; 
Hodgson  v.Th:  East  India  Company,  ajtU, 
Bnt  where  the  iiitemiption  ia  by  the  lessor 
himself.  Corns  v.  — ,  Cro.  Elii  544,  or 
by  a  person  against  whoseacts  the  covenant 
bas  Bpecialiy  provided,  it  ia  sufficient  to 
allege  an  entry  by  him,  without  stating 
under  what  title  or  pretence,  or  whether  by 
right  or  wrong,  Foster  D.  Mapes,  aale.  Some 
particular  act,  however,  by  which  the  plain- 


tilf  is  iaternipted  muit  be  shown,  other- 
wise the  breai^b  will  not  be  well  assigned. 
Anon,,  Cum.  '22B.  In  an  action  on  a  cove- 
nant that  the  lessor  is  ueised  in  fee,  a  breach 
may  b«  uwiigned  in  terms  as  general  as  the 
i^ovenont,  viz..  tliat  he  vnt,  not  seised  in 
fee,  without  showing  that  another  was  so 
seised,  nor  why  the  defendant  was  not  so 
aeiaed.  Muscot  v.  Ballet,  Cm.  Jac.  3G9  ;. 
Clinister  0.  Audley,  T.  lUjni.  14;  Glim- 
Btou  i>.  Audly,  1  Eeb.  E8.  So,  on  a  cove- 
Daut  that  the  lessor  has  good  light  to  de- 
mise, the  lessee  may  asaign  as  a  breacti  tliat 
he  had  not  good  right,  nithont  showing  in 
whom  the  tight  was  vested.  BniliiLaw'a 
Case,  S  Coke,  60  b  ;  Salman  r.  Bi-aiiahaw, 
Cro.  Jac.  304;  Lancaahini  c.  Clover,  2 
Show.  460. 

In  an  action  on  a  covenant  for  ijuiet 
eajojmeot,  an  allegation,  as  a  breach, 
that  the  plaintiif  (lessee)  entered  and 
was  evicted  by  tlie  delendnnt  (lessor), 
is  not  supported  by  proof  Uiat  he 
made  a  demand  of  possession  and  waa 
refused,  an  expulsion,  which  is  a  patting 
out,  not  having  taken  place;  for  a  {uirtjr 
wlio  comes  to  claim,  but  has  never  eutereiL 
cannot  be  eipellod.  The  breach  is  not  for 
expelling,  but  for  not  letting  in.  ilawkm 
r,  t.)rlon,  5  Ad,  &  K\.  367;  Warn  r.  Itick- 
foi-d,  9  Pri.  43-  Tha  ordinary  covenant,  by 
the  lessor,  for  quiet  enjoyment  as  against 
any  person  claiming  by,  from,  or  under 
hini,  ia  broken  by  an  eviction  of  the  tenant 
by  the  lessor's  widow  entitled  under  a 
conveyance  taken  by  the  lessor  to  the 
nse  of  himself  and  Ms  wife,  Butler  d. 
Swinnerton,  Cro.  Jac  657.  Also,  by 
an  eviction  by  a  person  claiming  under  a 
prior  appointment  by  the  covenantor  and 
another  person.  Calvert  v.  Sebiight,  IG 
Beav.  156.  As  to  what  constitulea  an 
eviction,  see  chapter  on  Eviction,  pod. 
But  a  distress  for  arreais  of  land-tax  due 
from  the  lessor  at  the  time  of  the  demise 
will  not  operate  as  a  breach.  Stanley  «. 
Hayes,  3  Q.  U.  105.  Thelesseeof  a  house 
snd  garden,  forming  part  of  a  large  area 
of  building  ground,  is  not  entitled  under 
this  covenant  to  restmin  the  lessor  or  per- 
sons claiming  undT  him  from  building  on 
the  adjoining  laud  so  as  to  obstruct  the 
free  acoess  of  light  and  air  to  the  garden. 
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covenant,  I  think,  was  broken  as  soon  as  it  was  made,  by  reason  of  his 
haTing  before  become  party  to  a  lease  of  the  mines,  which  lease  was  then 
in  foroe.^    It  was  a  covenant  running  with  the  land,  and  a  continuing 

Potts  V.  Smith,  L.  R.  6  £q.  311.      When  his  occupation  of  the  mine,  will  constitute 

contained  in  a  lease  of  the  exclusive  right  a  breach.     Shaw  v.  Steuton,  2  H.  &  N. 

of  shooting  and  sporting  over  a  farm,  this  858. 

covenant  does  not  hinder  the  tenant  of  the  Under  a  oorenant  by  the  lessor,  in  an 
farm  from  using  the  land  in  the  ordinary  nnderkaae,  that  the  lessee  shall  hold  the 
way,  or  from  destroying  furze  and  under-  premises  without  any  lawful  eviction,  kc., 
wood  in  the  reasonable  use  of  the  land  as  a  by  the  lessor,  or  any  persons  whomsoever 
farm;  and  the  lessor  will  not  be  liable  for  claiming  by,  from,  under  or  in  trust  for 
wrongful  acts  committed  by  such  tenant  her,  or  by  or  through  her  acts,  means, 
contrary  to  the  reservation  of  his  landlord,  right,  &c.,  an  eviction  of  the  underlessee 
Jeffryes  v.  Evans,  19  C.  B.  n.  a.  246.  See  by  the  original  lessor  for  a  forfeiture  in- 
Newton  v.  Wilmot,  8  M.  &  W.  71 1.  Under  cun-ed  by  the  use  of  the  premises  as  a  shop, 
a  covenant  in  the  form  above  mentioned  con-  contrary  to  a  covenant  in  the  original  leasee 
tained  in  a  lease  of  a  stream  of  water  ex-  of  which  the  underlessee  had  not  been  in- 
cepting 80  much  as  should  be  sufficient  for  formed,  is  not  an  eviction  by  means  of  the 
the  supply  of  persons  with  whom  the  lessor  lessor  within  the  meaning  of  the  covenant, 
should  have  already  contracted,  diversions  Spencer  v,  Mnrriott^  1  B.  lb  0.  457.  See 
occasioned  by  contracts  made  previously  to  Woodhouse  v.  Jenkins,  9  Bing.  431.  Un- 
the  demise  will  not  constitute  breaches,  der  a  covenant  that  the  tenant,  pajring  the 
Blatchford  v.  Plymouth,  3  Biog.  N.  C.  rent  and  performing  the  covenants,  shall 
091.  Where  the  covenant  prondes  that  quietly  enjoy,  the  payment  of  rent  is  not  a 
the  lessee  shall  quietly  hold  and  enjoy  the  condition  precedent  to  the  performance  of 
premises  for  and  during  the  said  term,  tlie  the  covenant  for  quiet  enjoyment.  Daw- 
last  words  must  be  taken  to  refer  to  the  term  son  v.  Dyer,  5  B.  &  Ad.  584.  A  clause  in 
which  the  lessor  assumed  to  grant  by  the  a  deed,  whereby  the  lessor  **  for  himself, 
lease,  and  not  to  the  term  which  he  had  his  heirs  and  assigns,  the  premises  unto  the 
actually  had  power  to  grant.  Evans  v.  lessee,  his  executors,  administrators,  and 
Yaughan,  4  B.  &  C.  261,  268.  assigns,  under  the  rents,  covenants,  &c., 
A  general  covenant  for  quiet  enjoyment  before  expressed,  against  all  persons  what- 
extends  only  to  the  acts  of  persons  claim-  soever  lawfully  claiming  the  same,  shall 
ing  under  a  lawful  title.  Dudley  v.  Fol-  and  will,  during  the  term,  warrant  and  de- 
liott,  3  T.  B.  684.  For  the  law  will  never  fend,"  oi)eratea  as  an  express  covenant  for 
•4JQ<lS®  that  a  lessor  covenants  against  the  (^uiet  enjoyment  during  the  whole  term 
wrongful  acts  of  strangers,  except  his  cove-  granted  by  the  lease.  Williams  v.  Burrell, 
nant  is  express  to  that  purpose.     Wotton  1  C.  B.  402. 

«.  Hele,  2  Wms.  Saund.  178,  note  (8).  ^  Covenants  ofthis  character  are  broken 
The  construction,  however,  is  different  by  the  existence  of  any  incumbrance  npon 
where  an  individual  is  named ;  for  there  the  land  the  instant  the  deed  or  lease  is 
the  covenantor  is  presumed  to  know  the  delivered.  Seitzinger  v.  Weaver,  1  Bawle 
person  against  whose  acts  he  is  content  to  (Penn. ),  877;  Knepper  v.  Kuntz,  58  Penn. 
covenant,  and  may  therefore  reasonably  St  480;  Bingham  u  Wetherwax,  1  N.  Y. 
be  expected  to  stipulate  against  any  dis-  509;  Stewart  v.  Drake,  21  N.  J.  L.  139; 
torbance  from  him,  whether  by  lawful  title  Hamilton  v.  Wilson,  4  Johns.  (N.  Y. )  72  ; 
or  otherwise.  IjORD  Ellenborouoh,  C.  J.,  McCarty  v.  Leggett,  3  Hill  (N.  Y. ),  134; 
in  Nash  v.  Palmer,  5  M.  &  S.  387  ;  Fowle  Mott  v.  Palmer,  1  N.  Y.  664;  Chapman  v, 
V.  Welsh,  1  B.  &  C.  29.  Holmes,  10  N.  J.  L.  20;  Garrison  v.  Sand- 
Under  a  general  covenant  for  quiet  en-  ford,  22  id.  261.  But  if  a  covenant  of  seisin 
joyment  contained  in  the  lease  of  a  coal  is  qualified  by  subsequent  covenants  in  the 
mine,  the  working  of  iron-stone  l}'ing  be-  deeds,  as  if  the  grantor  covenants  generally 
tveen  the  snrface  and  the  demised  coal  in  that  he  is  well  seised,  &c.,  and  warrants 
•ach  a  manner  as  to  interrupt  the  lessee  in  the  premises  to  the  grantee,  &c.,  "  against 
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covoti&ut,  and  a  breach  of  it  by  moans  or  tbe  lease  was  a  contitiuing 
breach ; '  and  although  Ihe  plaintitf  might  have  sued  upon  it  uixin  his 
becoming  possessed,  and  might  hare  recovered  the  damages  be  liod  sus- 
tAined  (if  nnj)  by  reason  of  the  breach,  he  was  not  boimd  to  do  so  ;  and 
I  ftm  or  opinion  that  he  continued  entitled  to  sue  for  any  damage  after- 
wards sustained  whenever  any  such  should  bavo  resulted  from  the 
breach;  and,  finally,  that  if  the  statute  of  limitations  apjily  at  nil  to 
covenants  for  title,  the  time  of  limitation  does  not  ueces^arity  begin  to 
nin  fVom  the  making  of  the  covenant,  or  of  a  lease  whiuh  is  a  breach  of 
the  covenant,  and  that  it  is  no  bar  as  long  as  the  lease  eoutiimes,  and 
any  damage  nominal  or  substantial  is  or  may  he  sustained.'  1  do  not 
understand  it  to  be  questioned  that  the  conveyance  passed  tbe  mines  aa 
vfcU  as  the  laud  to  the  plaintiff,  nor  that  a  covenant  for  title  runs  with 
iio  land,  nor  therefore  that  the  plaintifT  is  entitled  to  the  benefit  of  thia 
covenant,  nor  that  it  was  broken  by  the  making  of  the  lease.  And  I  am 
of  opinion  Uiat  he  is  eutilled  to  sue  upon  it  now.  upon  the  ground  th&t 
the  existence  of  tbe  lease,  until  it  expired  in  1865.  was  an  incumhrance 
upon  the  land,  and  rendered  it  of  less  value  than  if  it  had  not  existed ; 
and,  ftirther,  that  it  made  the  entri-  of  the  leasees  lawful,  and  so  enabled 
them  to  take  the  dre-elay  iVom  the  mine  ;  and,  although  they  tliemselves 
nnd  not  the  defendant  are  liable  to  the  pUintilf  for  tbe  value  of  the  fire- 
clay taken,  it  is  a  damage  to  tbe  plaintiff  that  he  is  put  to  his  aLtion 
against  them,  and  may  incur  extra  costs  in  such  action  wliicli  he  eould 
not  have  been  exijosed  to  but  for  the  right  of  entry  conferred  u|K)u  tliem 
by  tbe  defendant.*     I  am  also  of  opinion  that  the  entry  into  the  mine, 

kll  claims  ami  danaodB  except  the  lord  oT  continuous,  fully  sustaining  the  doctrine  of 

the  soil,"  both  covenants  must  be  con-  Kingdom  I.  KotUe,  1  M.  &  S.  35S,  and  t 

atrued  together,  and  the  last  qualifies  the  id.  53. 

first,  so  that  tbe  title  of  the  lord  of  the  soil         "  It  would  be  an  exceedingly  harsb  rule 

does  not  operate  an  a  breach  of  tlie  lirst  that  would  compel  a  teniint.  who  in  in  the 

covenant.  Cole  w.  Hawes,  2  Johns.  (N.  Y.)  quiet  enjoyment  of  i>reniises,  under  a  lease 

Cos.  203.  for  s  long  lemi.  to  bring  an  secion  vithlil 

1  But  it  is  generally  held  that  a  general  twenty  yeara,   or  any  other  shorter  temi, 

t  of  title  in  a  deed  does  not  run  for  a  breach  of  such  a  covenant,  where  his 


inverted  actual  eviction,  at  H  later  period,  he  sun- 
into  a  cbose  in  action,  nhich  is  not  assign-  tairied  heavy  damages;  and  it  is  believed 
able.  BIydciiburgh  v.  Cotheal,  1  Duer  that  the  courts  are  generally  inclined,  lal- 
(N.  Y.  S.  C).  ir«;  Harsher  v.  Raid,  *5  terly.  to  hold  that  this  is  a  conlimions 
N.  Y.  415;  Miriok  e.  B««hford,  38  Barb,  covenant,  and  runs  with  the  land.  See 
(N.  y.)  ISl;  Carter  p.  Denman,  2S  N.  J.  Martin  «.  Baker,  anU;  Devone  c.  Sund^T- 
L.  260;  I«tv.Thanws,2  id.  260.  Butsuch  tand,(ii'te;  Dicb'on  v.  Desiree,  nnfe  ,-  B«n- 
A  covenant  in  a  lease  stands  upon  a  dilfer-  nett  v.  Waller,  23  111,  97. 
ent  footing.  In  Maine  by  statute,  and  in  *  A  covenant  againht  incamhrancea  is 
Missouri,  Dickson  v.  Desiree.  23  Mo.  161;  continuous,  hut  only  nominal  damage  can 
■  Indiana,  Martin  i-.  Baker,  6  Blackf.  <Ind.)  be  recovered  for  its  breach  until  the  cove- 
232:  and  inObio,  Devone  v.  Sunderland,  nantee  has  been  actually  danmifled  thereby. 
17  Ohio,  62,  such  covenants  are  treated  aa  Reading  o.  Gray,  6  J.  &  S,  (N.  Y.  S.  C.) 


§  178.] 


SPECIALTIES. 


349 


and  the  taking  the  f^ragments  of  coal  in  1848  by  virtue  of  the  lease,  which 
was  within  the  twenty  3'ear8,  was  a  breach  of  the  covenant  for  qalet 
enjoyment. 

*'  The  case  of  Kingdon  v.  Nottle,*  upon  a  covenant  for  title,  and  King 
9.  Jones,'  upon  a  covenant  for  further  assurance,  are  authorities  to  show 
that  these  covenants  are  continuing  covenants  and  the  breaches  of  them 
continuing  breaches,  and  that  a  right  of  action  accrues  toties  quoties 
when  and  as  often  as  damage  actuall}'  arises  from  the  breach  of  either 
covenant.'  Kingdon  v.  Nottle  was  the  case  of  a  mortgage  in  fee,  and 
the  mortgagor  covenanted  with  the  mortgagee  and  his  heirs  and  assigns 
that  he  had  good  title  to  convey  and  was  seized  in  fee.  The  mortgagee 
held  during  his  life  and  brought  no  action ;  after  his  death  his  execu- 
trix sued  upon  the  covenant  for  title  and  the  further  covenant  for  fur- 
ther assurance,  assigning  for  breaches  that  defendant  had  no  title,  and 
that  plaintiff  requested  him  to  levy  a  fine,  which  he  refused.  She  failed 
on  the  ground  that  the  covenant  ran  with  the  land,  and  had  passed  to 
the  devisee  of  the  covenantee.  But  in  the  following  3'ear  the  second 
case  was  decided  in  an  action  brought  by  the  same  person  as  devisee  of 
the  original  covenantee  suing  as  assignee  of  tlie  covenant,  and  assign- 
ing for  breach  that  the  defendant  had  no  title,  and  for  damage  that  the 
lands  were  of  less  value  than  if  there  had  been  a  good  title,  and  that 
she  had  been  prevented  from  selling  them  for  so  large  a  price  as  she 
would  otherwise  have  obtained.  There  it  was  argued  that  the  breach 
having  been  in  the  testator's  lifetime  it  could  not  be  assigned  ;  that  the 
covenant  might  pass  with  the  land,  but  not  so  the  breach  for  which 
the  testator  and  he  alone  could  sue.  But  it  was  held  that  there  was  a 
breach  also  in  the  time  of  the  devisee  which  gave  her  a  right  of  action 
upon  which  she  was  entitled  to  sue :  *  Lord  Ellenborough  observing, 
'  The  covenant  passes  with  the  land  to  the  devisee  and  has  been  broken 
in  the  lifetime  of  the  devisee  ;  for  so  long  as  the  defendant  has  not  a 
good  title  there  is  a  continuing  breach  ;  and  it  is  not  like  a  covenant  to 
do  an  act  of  solitary  performance  which  not  being  done  the  covenant  is 


79;  Stanard  v.  Eldridge,  16  Johns.  (N.  Y.) 
254  ;  De  Forest  v.  Leete,  16  id.  122  ; 
HrUv.  Dean,  13  id.  105;  Funk  v.  Voneida, 
11  S.  &  R.  (Penn.)  109;  Cathcart  v.  Bow- 
man, 5  Penn.  St.  317. 

1  1  M.  &  S.  355 ;  4  M.  &  S.  53.  See 
also  BoDomi  v.  Backhouse,  9  H.  L.  C. 
603;  E.  B.  &  E.  654;  L.  J.  Q.  B.  378. 

2  5  Taunt.  418;  4  M.  &  S.  188. 

•  Where  the  grantor  or  lessor  was  in 
possession  at  the  time  the  instmment  was 
delivered,  and  the  grantee  or  lessee  entera 
in  pursuance  of  the  deed  or  lease,  the  cov- 
enant for  title  runs  with  the  land  and  the 
grantor  or  lessor  is  answerable  thereon 
to  the  assignee  of  the  grantee  or  lessee. 


Slater  v.  Rawson,  6  Met.  (Mass.)  439. 
And  the  same  rule  is  adopted  as  to  a  cov- 
enant against  incumbrances  where  it  ex- 
isted at  the  time  of  the  conveyance  and 
continued  at  the  time  of  the  assignment,  so 
as  to  continually  enlarge  the  damages,  and 
the  assignee  is  entitled  to  sue  for  damages 
subsequent  to  the  assignment.  Sprague 
V.  Baker,  17  Mass.  689.  But  where  the 
grantor  or  lessor  is  not  in  possession  the 
covenant  is  broken  at  once,  and  does  not 
run  with  the  land.  Bartholomew  v.  Can- 
dee,  14  Pick.  (Mass.)  167.  A  covenant 
for  further  assurance  runs  with  the  landt 
Bennett  v.  Waller,  23  111.  93. 
^  Sprague  v.  Baker,  ante. 
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broken  ouce  Tor  all,  but  ia  in  the  osture  of  a  covenant  to  do  a  tbing 
lotirt  quotie$  as  the  exigency  of  the  case  may  require.'  Here  then  tlie 
damage,  that  the  jilaintifr  was  unable  to  sell  at  as  large  a  price  as  eh« 
■would  Lave  obtained  if  tlie  title  had  been  good,  was  held  to  constitute 
ft  continuing  substantive  cause  of  action  ;  and  if  the  action  bad  tieen 
brought  at  a  long  sulisequcnt  period,  and  ibe  statute  of  limitations  bad 
been  pleaded,  the  time  could  not  have  run  from  any  earlier  period  tliaD 
the  accruing  of  that  action. 

"  And  so  in  King  v.  Jones,*  where  the  covenant  was  for  further  assur- 
ance, the  covenantee  in  his  lifetime  called  upon  the  covenantor  to  levy 
it  fine  and  afterwards  died,  and  the  plaintiff,  his  heir,  to  whom  the  cov- 
enant had  paased  as  assignee,  entered  upon  the  premises  and  was  poa- 
aessed,  and  was  afterwards  evicted  and  brought  his  action,  it  was 
objected  tliat  tbc  breach  was  in  the  lifetime  of  the  original  covenantee, 
and  that  he  alone  was  entitled  to  sue,  and  that  if  any  action  lay  aller 
his  death  it  must  be  by  his  executors,  as  the  damages  belonged  to  Ida 
estate.  But,  after  an  elaborate  argument  and  lime  taken  to  consider, 
it  was  held  by  the  Court  of  Common  Pleas  that  the  action  well  lay,  and 
that  the  refusal  to  levy  a  line  (the  fiirtlier  assurance  required)  was  a 
breach  and  a  damage  to  him  ;  that  '  the  ancestor  (the  original  covenan- 
tee) bad  required  the  defendant  to  perform  his  covenant,  but  gave  him 
time  and  did  not  sue  him  instantaneously  for  bis  neglect,  but  waited  for 
the  e\"ent.  It  was  wise  in  him  so  to  do  until  the  ultimate  damage  was 
sustained,  for  otherwise  he  could  not  have  recovered  the  whole  value  ; 
the  ultimate  damage  then  not  having  been  sustained  in  the  time  of  the 
ancestor,  the  action  remained  to  the  heir,  who  represents  the  ancestor 
as  to  the  land,  as  the  executor  in  respect  of  personalty."  These  deci- 
sions show  that  it  is  the  resulting  damage,  and  not  merely  the  breach  of 
coveiiant,  which  gives  the  right  of  action. 

"  It  is  true  when  these  cases  were  decided  there  was  no  statute  of  limi- 
tation expressly  taking  away  the  right  to  sue  upon  a  covenant  alter  a 
certain  number  of  years  ^m  the  breach.  Bnt  the  language  of  the 
Statute  is  that  no  action  shall  be  brought  but  within  twenty  years  after 
the  action  has  accnied  :  and  we  have  only  to  consider  the  real  nature 
of  the  covenant  for  title,  and  of  the  various  kinds  of  breaches  of  it, 
which  may  be  committed,  to  see  that  the  statute  of  limitations  is  wholly 
inapplicable  to  snch  breaches,  except  where  the  right  of  action  is  upon 
an  eviction  of  the  whole  property  conveyed,  so  that  there  is  no  land 
with  which  the  covenant  may  run  and  nothing  left  upon  which  the 
covenant  can  operate.* 

1  6  Taunt.  418  ;  4  M.  &  S.  188.     See  the  Btatatory  period  k-forf  action  brought; 

also  BeDnett  v.  Walter,  23  III.  93.  but  tli<^  great  nugority  of  tbe  casts  in  tliis 

*  The  coTPTinnt  Imnj;  ronlinuous,  each  country  bold  that  the  covennnt  of  spinia 

bmch    ronstitutes    a    separate    cause  of  contnined  in  the  eonvpyance  of  real  estate 

Botinn,  and,  if  within  the  statute,  it  should  does  not  ran  with  the  land.     They  hold 

apply  ooly  to  breachea  occurring  more  than  the  covenant  to  be  ia  prccicnii,  and  that  it 
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^^  In  such  a  case  the  statute  maj  apply,  and  from  such  an  eviction  the 
time  may  begin  to  run.  But,  in  the  cases  cited  as  here,  the  breach 
being  the  grant  and  continued  existence  of  a  lease  of  a  part  of  the  prop- 
erty only,  as  of  the  mines  and  minerals  under  the  land,  how  can  the 
statute  apply?  The  mine  may  never  be  worked  at  all,  so  that  no  dam* 
age  may  ever  be  sustained ;  and  if  an  action  be  brought  on  the  grant 
of  the  lease,  only  nominal  damages  may  be  recovered.  But  the  lease 
may  be  for  forty  years ;  a  quantity  of  minerals  may  be  taken  at  the  end 
of  ten  years,  a  number  of  houses  on  the  surface  subverted  and  de- 
stroyed in  twenty  years,  and  a  mansion  injured  in  thirty  years. 

**•  If  these  be  not  separate  and  substantive  causes  of  action,  upon  each 
of  which  the  complainant  has  at  least  twenty  years  to  sue,  of  what  use 
18  the  covenant  in  such  a  case  ?  But  suppose  another  case :  Covenant 
for  title  in  a  conveyance  in  fee  of  a  landed  estate.  It  turns  out  that  the 
covenantor  a  year  or  two  before  has  sold  and  conveyed  the  reversion  of 
one-half  of  the  property  at  his  death  to  A.  B.,  provided  A.  B.  is  then 
living.  The  covenantor  lives  for  twent}'  years  and  then  dies,  and  A.  B. 
survives  him  and  enters.  Upon  these  facts,  I  apprehend  it  is  not  to  be 
doubted  that  the  covenant  is  broken  as  soon  as  it  is  made ;  for  if  the 
purchaser,  the  covenantee,  were  minded  to  sell  the  property,  or  he 
became  bankrupt,  and  it  was  of  necessity  to  be  sold,  it  would  sell  for 
much  less  than  if  there  were  an  indefeasible  title  in  fee  simple.  But 
supposing  no  action  to  be  brought  until  the  death  of  the  covenantor 
and  the  entry  of  A.  B.,  can  it  be  contended  that  the  statute  of  limita- 


18  broken,  if  at  all,  when  the  deed  is  de- 
livered, and  that  the  claim  for  damages 
thereby  becomes  personal  in  its  nature  to 
the  grantee,  and  is  not  transferred  by 
a  conveyance  to  a  subsequent  grantee. 
But  in  Iowa,  where  deeds  have  been  re- 
j  dueed  to  forms  of  great  simplicity,  the 
English  doctrine,  as  stated  in  the  text, 
has  been  fully  adopted.  A  contrary  rule 
is  productive  of  great  hardship,  and  oper- 
ates oppressively  in  all  cases  where  the 
land  has  been  conveyed  by  the  grantor, 
either  to  the  grantee  or  subsequent  pur- 
chaser, and  there  is  a  fair  field  for 
legislative  intervention  if  necessary  to 
oorrect  the  evils  resulting  from  the  doc- 
trine so  generally  adopted  here.  There 
can  be  no  good  reason  why,  if  the  pur- 
chaser is  evicted,  he  should  not  receive  the 
indemnity  of  the  covenant;  for  he  Is  not 
only  the  first  but  the  only  sufferer  in  every 
instance,  except  where  he  has  not  paid  for 
the  land,  and  for  the  grantee  under  the 
deed,  who  has  sold  and  received  his  pay  for 
the  land,  so  that  he  sustains   no   loss   to 


be  permitted  to  sue  and  recover  damage* 
under  this  covenant  Is  exceedingly  unjust 
If  there  is  a  covenant  of  warranty  in  the 
first  grantor's  deed,  then  he  is  liable  over 
to  his  grantee  under  this  covenant;  but  if 
there  is  no  such  covenant,  then  we  have 
the  anomalous  case  of  a  party  who  has  no 
interest  being  permitted  to  sue  for  and 
recover  damages  where  he  has  sustained 
none.  Scholfield  v,  Iowa  Homestead  Co., 
32  Iowa,  317.  And  in  such  a  case  the 
rule  of  damages  being  usually  the  con- 
sideration money  and  interest  (Vail  v. 
Junction  R.  R.  Co.,  1  Cine.  (Ohio),  317), 
a  party  is  permitted  to  profit  at  the  ex- 
pense of  others  by  a  rule  of  law  that  is  both 
unwise  and  unjust.  Richards  t>.  Bent, 
59  111.  38.  In  Indiana,  Massachusetts, 
South  Carolina,  Ohio,  and  Missouri,  the 
courts  have  given  effect  to  the  doctrine 
stated  in  the  text  Martin  v.  Baker,  5 
Blackf.  (Ind.)  282;  Devone  v.  Sunder 
land,  17  Ohio,  52 ;  Dickson  r.  Desiree, 
23  Mo.  152  ;  1  N.  &  Mc.  (S.  C.)  104. 
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tions  would  be  a  bar?  If  it  be,  and  tbn  covenantoe  was  ignorant  of 
the  conve3-ance  until  the  death  of  the  covenantor,  he  loses  half  liis  land 
and  has  no  remedy.  And  if  he  hears  of  it  and  sues  within  the  twenty 
years,  htit  in  the  covenantor's  lifetime,  how  can  tlie  jury  estimate  the 
dam»g(;3  in  the  uncertainty  whether  the  covenantor  maj"  not  survive 
A.  B.,  and  so  that  the  covenantee  will  never  be  disturbed  in  his  title? 
"I  apprehend,  therefore,  that  npon  these  grounds  and  upon  all  the 

S  authorities  the  lease  in  question  was  a  continuing  breach  of  (Xivenant, 
and  that  tlie  plaintiff  was  entitled  to  his  action  at  any  time  within 
twenty  yeai-s  of  any  damage,  wbetlier  nominal  or  substantial,  being 
sustained  by  entry  into  the  mine  or  otherwise,  as  long  as  the  lease  waa 
in  force,  and  consequently  from  the  entry  into  the  mine  in  lH48,and  the 

I  taking  of  tlie  fragments  of  coal ;  and  further,  that  the  action  lies  by 
reason  of  the  mere  existence  of  the  lease  which,  as  conferring  a  right 
to  enter  the  mine  and  upon  the  surface,  affected  more  or  lens  the  value 
of  the  property  until  it  expired  by  etilnsion  of  time  in  1SG5,  I  think, 
therefore,  that  judgment  should  be  entered  for  the  plaintitf,  with  nom- 
inal damages." 

Previously  to  this  statute,  as  before  staled,  a  specialty  debt  was  pre- 
sumed to  have  been  paid  at  the  end  of  twenty  years.  And  it  seems 
that  even  in  P^ngland.  if  the  statute,  through  some  deffect  in  pleading, 
cannot  be  taken  advantage  of,  yet  the  fact  of  payment  may  still  be 
preaamed.' 

Sec.  174.  Covenanta  of  WarrBUty.  aBaiost  lucombiaDoea,  dto. — 
Covenants  running  with  the  land  are  such  as  relate  to  and  concern  the 
land,  and  puss  with  it  where  there  is  n  privity  of  estate.  Of  this 
class  are  covenants  of  warranty,  which  are  in  effect  the  same  as  those 

'  Best  on  Presnmrtiona,  18S.   Tlie  nils  of  monej.     Tie  purchaser  of  knd,  nho 

relnttTp   to  iDortgogca  is,  tlint,  vXiere  the  hud  given  a  mortgage  tbervon  far  tho  )inr. 

mortgnjiee   hns  never  entered   under  tliB  clioRe- money,  contracted  with  a  third  per- 

mortKage,  and  there  has  been  no  payment  son  to  aril  him  ctrtaln  land,  and,  as  part  of 

of  interest,  nor  demand  thereof,  nor  any  the  coiiaideration  thereof,  such  third  per- 

admission  ot  the  morteage  aa  a  subsisting  son  covenanted  to   discharge   the   alwve- 

Uen,  within  twenty  years,   the  mortgage  mentioned  mortgage.    The  mortgagee  snli- 

will  be  ptvsDineil  to  have  been  gatisfied.  aeqiicntlj    became    the    assignee    of    tlie 

Dunham  v.  Minald,  i   Paige  (N.  Y.)  Ch.  contract,  agrei>ing  to  perfonn  it,  and  took 

441  ;   Blethen   v.   Dewnal,   35   Me-   fi58 ;  possession  under  it  o(  the  land  included 

Chiok  r.   Rollins,  44   hh.   104  ;   Boyd  n.  therein,  and  continued  in  possession  to  the 

Harris,  2  Md.  Ch.  210;  Cheever  o.  Terley,  time   of  the   present  auit,   daring  whieli 

11  Allen  (Mnas.),  584;  Vaiimaker  v.  Van  time  no  pnyment,  or  demand  thereof,  hnd 
Bualtirk,  1  N.  J.  £q.  6B5  ;  Evans  v.  beenmadeupon  the  moit^rage,  though  more 
Huffman,  5  id.  354;  Collins  v.  Tony,  thantwenty-lhreeyearshadelapsfd between 
7  Johns.  (N.  Y. )  278;  Jackson  v.  Hudson,  the  time  when  the  last  payment  became 
3  id.  S75;  Giles  v.  Baremore,  5  Johns,  due  and  the  filing  of  this  bill.  Held,  that 
(S.  Y.)  fh.  545.  See  al™  Jackson  v.  the  mortgage  was  satisfied  in  equity,  and 
Pratt,  10  Johns.  <N.  Y.)  381  ;  Jackson  would  be  presumed  satiMfied  at  law;  and 
r.  Delancey,  11  id,  365;  Belraontn.  O'Brien,  it  was  oniered  to  W  cancelled.      Kellogg 

12  N.  Y.  394.     And  the  same  nLle  applies  *.  Wood,  7  Paige  {N.  Y.)  Ch.  578. 
to  all  sealed  instruments  for  the  pavm-nt 
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Ibr  quiet  ei^o3'ment,  and  extend  to  the  possession  as  well  as  the  titlet  [ 
00  that  any  disturbance  of  the  free  and  uninterrupted  use  of  the  prem* 
ises  under  a  superior  right,  even  without  an  actual  expulsion  therefrooii 
is  in  law  an  eviction  and  a  breach  of  the  covenant.^  There  can  be  no  ^ 
breach  of  this  covenant  until  there  is  an  actual  eviction  either  fh>ni  the  ) 
whole  or  some  part  of  the  premises,^  and  the  eviction  must  be  stated  in 
the  declaration.'  Consequently  neither  the  statute,  the  common  law, 
nor  statutory-  presumption  attaches  to  actions  upon  this  covenant  until 
the  grantee  or  lessee  is  evicted  from  some  part  of  the  premises.  But 
oovenants  against  incumbrances  arc  said  to  be  broken  as  soon  as  the 
deed  is  delivered,  if  the  grantor  or  his  predecessors  in  the  title  had 
previously  mortgaged  or  incumbered  the  same,^  and,  although  the  mort< 
gage  is  not  due,  nominal  damages  are  recoverable ;  ^  but,  according  to 
the  English  doctrine  and  some  American  cases,  the  grantee  may  wait 
until  the  mortgage  becomes  due,  and  neither  the  statute  nor  the  pre* 
sumption  from  lapse  of  time  will  attach  to  the  covenant  for  actual 
damages  until  that  time.^    But  little  difficulty  will  be  experienced  in 
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1  Rea  V.  Mlnkler,  6  Lans.  (N.  Y.)  196; 
Witbby  V.  Mumford,  5  Cow.  (N.  Y.)  187; 
Suydmm  «.  Jonea,  10  Wend.  (N.  Y.)  180. 

«  Cowdrey  v.  Coit,  44  N.  Y.  882;  Kent 
V.  Welch,  7  Johns.  (N.  Y.)  258  ;  Knepper 
V.  Kurtz,  58  Penn.  St.  480;  Patton  v. 
McFarlane,  3  P.  &  W.  (Penn.)  419; 
Flowers  v.  Foreman,  28  How.  (U.  S.) 
132. 

•  Clark  V.  McAnulty,  3  S.  &  R.  (Penn.) 
864;  Paul  v.  Witman,  3  W.  &  S.  (Penn.) 
407;  Westr.  Stewart,  id.  189. 

•  Cathcartr.  Bowman,  5  Penn.  St.  817. 
»  Funk  V,  Voneida,  11  S.  &  R.  (Penn.) 

109. 

•  This  rule  is  fully  adopted  in  an  ably 
considered  case  in  Illinois.  Richards  v. 
Bent,  29  111.  38,  in  which  the  court  say: 
•*The  principle  which  allows  an  action  in 
tbe  name  of  the  assignee  of  the  covenant 
of  seisin,  applies  with  much  greater  force 
in  the  case  of  the  assignment  of  the  covc- 
nAnt  against  incumbrances,  when  drawn 
in  the  form  usual  in  this  country.  Wher« 
the  covenant  of  seisin  is  broken,  and  there 
18  an  entire  failure  of  title,  the  breach  is 
final  and  complete,  the  covenant  is  broken 
once  for  all  actual  damage  and  all  the 
damages  that  can  result  from  the  breach 
have  accrued;  the  measure  of  damages  is 
the  purchase-money  and  interest,  which 
are  at  once  recoverable.  In  such  case  the 
right  of  action  is  substantial,  and  its 
tronafer  might  well  be  held  to  come  within 


the  rule  prohibiting  the  assignment  of 
choses  in  action.  But  the  covenant  against 
incumbrances  is  one  of  indemnity ;  the 
covenantee  can  recover  only  nominal  dam« 
ages  for  a  breach  thereof,  unless  he  can 
show  that  he  has  sustained  actual  loss  or 
injur)'  thereby,  or  has  had  to  pay  money 
to  remove  the  incumbrance.  Without  thifl 
there  is  the  barren  riglit  of  recovery  of 
only  nominal  damages;  the  right  of  action 
is  one  only  in  name.  A  subsequent 
grant(;e  do<is  not  claim  to  sue,  by  means 
of  the  purchase  of  a  chose  in  action.  The 
subject  of  his  purchase  was  a  lot  of  ground; 
his  claim  is  that  the  covenant  was  annexed 
to  the  real  estate;  that  it  ran  with  the  land 
and  passed  to  him,  not  by  direct  operation 
of  assignment,  but  as  an  incident  to  the 
land.  The  right  of  suit  for  nominal  dam- 
ages, which  the  covenantee  had  against 
the  covenantor,  was  no  matter  of  consid- 
eration between  the  parties,  at  the  time  of 
the  purchase,  bat  they  expected  that,  in 
case  the  grantee  should  sustain  any  actual 
damage  by  reason  of  a  prior  incumbrance, 
the  covenant  would  then  be  to  him  a 
means  of  indemnity.  The  case,  therefore, 
does  not  come  within  the  reason  of  the 
rule  prohibiting  the  assignment  of  choses 
in  action.  Being  unembarrassed  by  deci- 
sions of  our  own,  upon  the  point,  we  feel 
fi'ee  to  adopt  the  more  reasonable  and  just 
of  the  two  rules;  which  is,  the  one  which 
sustains   the    light   of    the   suhseqiient 
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det«TntiniDg  when  the  statute  begins  to  run  upon  or  the  presumption 
attaches  to  a  covenant,  because  in  all  cases  it  begina  to  run  from  the 
time  of  a  breach  thereof;  and  it  is  only  oeijKSsarj'  to  ascertain  at  what 
time  an  action  could  firet  have  been  miumaiiietl  thereon,  to  determine 
the  period  from  which  the  running  of  the  statute  l>cgan. 

Enough  has  slreatij'  been  stated  to  show  the  distinction  between  con- 
tinuous covenants  and  those  which  are  exhausted  by  a  single  breach ; 
and  this  distinction  is  important  and  should  not  be  lost  sight  of. 

Sec.  175.  Bonds.  —  Upon  bonds,  the  statute,  in  those  Slates  where 
this  class  of  obligations  is  within  it,  does  not  begin  to  mn  until  there 
is  a  breach  of  condition  ;  and  if  there  are  several  distinct  conditions,  it 
only  begins  to  run  upon  each  condition  from  the  time  each  was  broken ;  * 
and  the  same  rule  prevails  as  to  sureties  aud  principals  therein,'  Upon 
H  iudemnitv  bond  the  statute  does  not  b<-gin  to  run  until  the  party  to 
whom  it  was  given  ims  been  damnified  ;  aud  it  is  doubtful  whether  the 
nerc  fact  that  a  judgment  has  been  obtained  against  him  is  sndlcient 
to  put  the  statute  in  motion.  The  fact  that  he  has  become  liable  to 
,  without  payment  in  fact,  is  not  believed  to  be  sullicleut.'  In 
tin  English  case  *  where  the  plainti^'a  declaration  was  tVamed  npon  a 
bond  not  setting  out  a  oondltion,  and  the  defendant  pleaded  that  the 
cause  of  action  did  not  accrue  within  twenty  years,  and  issue  was 
joined  thereon,  and  it  appeared  at  the  trial  that  the  bond  had  been 
executed  more  than  twenty  years  before  the  action  was  brought,  but 
tliat  it  was  a  post-obit  bond  for  the  payment  of  a  sum  of  money  after 

;  death  of  a  person  who  was  prove*]  to  have  died  within  twenty 

ars,  it  was  hold  that  the  ststutu  did  not  bccriu  to  niii  until  the  death 
of  such  person,  and  consequently  that  the  action  was  seasonably 
brought.  Where  acts  are,  by  the  terms  of  a  bond,  to  be  done  succes- 
sively in  a  series  of  years,  a  new  cause  of  action  arises  fi'om  each 
omission  to  do  the  act  at  the  proper  time  ;  and,  if  the  plaintiff  can  show 
any  breach  within  the  statutory  period,  he  is  entitled  to  recover  for 
that.*  If  a  bond  is  given,  conditioned  for  the  faithfiil  cliscliargc  of  the 
duties  of  a  certain  office,  the  statute  begins  to  run  in  favor  of  the  surety 
thereon  from  the  time  of  an  actual  breach.    Thus,  where  an  action  was 

grantee   to  bring  an   action  in  hia  own  '  lilies  v.  Fitigewld,  11  Tex.  417.     In 

nniDP,   ifininst  the  principal  grantor,  uri  Hall  v.  CrESwcll.  12  G.  k  J.  (Mil.)  36,  it 

the  coi-ennnt  against  incumbrances."    Tlic  wPS  hdil  thnt  the  riglit  of  in'tion  uccrued 

JDiitii-e  nml  the  reason  of  this  lioctrino  are  from   the  time   of  pajnii'iit,   nnrl   conae- 

inconti-overtihiB.     But  it  must  be  remem-  queiitly  that   the  statute   tju-n  began  to 

bereil  that  in  a  great  majority  of  the  States  run. 

R  contrary  doctrine  is  held,  and  the  statute  *  Sanders  o.  Coward,  15  M.  i  W,  68. 

attaches  to  this  covenant  aa  soon  ns  the  '*  Blair  c.  Ormoiid.  SO  I..  J,  Q.  B.  452; 

deed  ia  delivered.     Chapman  o.  Kimball,  Amott  p.  Holdcn,  23  id.  19.     In  Kcefcrp. 

7  Neb.  399.  Zimmerman,  22  Md.  274,  it  was  held  no 

1  Sali'.bury  e.  Black,  6  II.  k  J.  (Md.)  defence  to  an  action  fur  the  breacti  of  a 

298-,  Thurston  v.  Blackeston,  36  Md.  601.  covenant  that  there  has  been  a  previous 

'    *  Thurston  v.  Blackeston,  8S  Md.  SOI.  breach  upon  which  the  statute  has  run. 
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broaght  upon  a  bond  given  by  a  commissioner  to  sell  real  estate,  an 
action  accrues  against  the  surety  after  the  lapse  of  a  reasonable  time 
within  which  the  commissioner  neglects  to  pay  over  the  monc\',  and 
fh>m  that  time  the  statute  begins  to  run  in  the  surety's  favor.^ 

If  no  time  is  fixed  within  which  the  (condition  of  a  bond  is  to  be  per- 
forme<l,  but  it  is  left  contingent  upon  the  happening  of  a  certain  event, 
the  statute  does  not  attach  thereto  until  such  event  transpires.  Thus, 
in  a  New  York  case,^  the  defendant  gave  the  plaintiff's  testator  a  bond 
for  fifteen  hundred  dollars,  which  sum  was  to  remain  with  the  defendant 
until  demanded  by  the  plaintiff's  testator,  and  if  not  then  paid  the 
obligation  of  the  bond  to  be  in  full  force.  The  plaintiff's  testator  died 
*  without  ever  having  made  demand  for  the  money,  and  bequeathed  the 
bond  to  his  daughter,  the  defendant's  wife,  with  directions  that  on  the 
death  of  either  herself  or  husband  his  executors  should  collect  it.  The 
wife  died  first,  and  in  an  action  upon  the  bond  by  the  testator's  execu- 
tors it  was  held  timt  the  defendant  by  accepting  the  money  upon  a 
contract  where  no  interest  was  payable,  and  the  principal  onl}'  at  the 
will  of  the  obligee,  had  put  it  in  the  power  of  the  obligee  to  postpone 
the  da}'  of  payment  at  his  pleasure,  and  that  the  bequest  to  the  wife 
of  the  obligor  had  the  effect  to  po8ti>one  the  possibilitj'  of  demand 
until  the  death  of  eithier  herself  or  the  obligor. 

Where,  however,  no  time  for  performance  is  specified,  and  perform- 
ance is  not  dependent  upon  an}'  contingency,  a  right  of  action  begins 
to  run  within  a  reasonable  time.  Thus,  where  a  bond  was  conditioned 
to  pay  an  outstanding  mortgage  on  land  bought  by  the  mortgagee,  and 
no  time  within  which  pa^'ment  should  be  made  was  fixed  in  the  bond,  it 
was  held  that  a  right  of  action  accinied  and  the  statute  began  to  run  at 
the  end  of  a  reasonable  time  aHer  the  mortgagee  would  be  obliged  to 
receive  the  money.'  But  in  such  a  case  it  would  seem  that  the  right  of 
the  mortgagor  to  pay  and  the  right  of  the  mortgagee  to  sue  for  the 
money  arose  at  once,  and  there  would  seem  to  be  no  reason  wh\'  the 
rights  of  either  party  should  be  subjected  to  any  such  uncertainty  as 
the  rule  last  stated  entails  upon  them  ;  and  in  a  case  where  a  mortgage 
was  executed,  and  fixed  no  time  for  redemption,  it  was  held  that  the 
right  to  redeem  attached  at  once,  and  the  statute  began  to  run  from  the 
execution  of  the  mortgage.*  In  a  South  Carolina  case,*  where  a  cove- 
nant fixed  no  time  for  payment  but  provided  for  a  reference  to  arbitra- 
tion in  case  of  an}-  disagreement  as  to  the  amount  to  be  paid,  it  was 
held  that  the  statute  attached  to  the  demand  from  the  date  of  the  cove- 
nant, and  that  the  statute  of  limitations  did  not  begin  to  run  until  after 
the  demand  made  by  the  obligee's  executors,  after  the  devisee's  death. 
But  if  a  specific  time  for  performance  is  named,  then  the  statute 
attaches  at  that  time.     Thus  where.  A.  convej'ed  land  to  B.,  and  at  the 

1  Owen  V.  State,  25  Ind.  107.  *  Tucker  v.  White,  2  D.  &  B.  (N.  C.) 

«  Sweet  r.  Irish,  36  Barb.  (N.  Y.)  467.       Eq.  289. 

»  Jennings  v.  Norton,  31  Me.  612.  »  Wilson  v.  Wilson,  1  McMull.  (8.  C.) 

£q.  820. 
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same  time  gave  him  an  obligntion  that  if  at  the  end  of  a  year  the  laixl 
should  Dot  be  worth  the  money  received  therefor  with  the  interest,  he 
wohKI  mnke  up  tlie  deficiency,  "  or  otherwiae  pay  that  amount  on 
receiving  a  reconveyance,"  and  B.  at  the  same  Ume  gave  to  A.  a  bond 
stipulating  that  he  would,  ou  repayment  of  such  money  at  any  time 
within  the  year,  reeonvey  the  premises  to  A.  It  was  held  that  B.'s 
right  of  aetioa  against  A.  did  not  accrue  nor  the  statot*!  of  limitationa 
begin  to  run  until  the  expiration  of  tlie  year,  but  that  from  that  time 
the  Btatntfi  began  to  run  uixin  the  obligation.'  In  a  ease  in  Maine,'  a 
question  arose  in  an  action  upon  a  jail-bond,  whether,  where  there  were 
two  distinct  breaches  of  the  bond,  the  statute  began  to  run  ujkjd  the 
first  breach,  so  as  to  bar  an  action  upon  tbc  second ;  and  the  court  held  • 
that  it  did,  because  the  amount  recoverable  uiwn  the  firat  breach  would 
have  been  the  same  as  for  Ijoth,  But  in  an  action  upon  a  bond  wbero 
the  liability  is  continuous,  and  arises  for  each  breach,  as  ujion  a  bond 
given  to  a  sheritr  by  his  deputj-,  eouditioned  for  the  faithful  porform- 
ance  of  his  duties  as  such,  the  statute  only  runs  from  the  date  of  each 
breach,  and  a  rccoverj'  may  be  had  as  to  breaches  not  barred,  although 
tlie  statute  has  run  as  to  others.* 

In  the  case  of  bonds  conditioned  for  the  conveyance  of  real  estate, 
or  title  bonds  as  tiiey  are  called,  the  statute  does  not  begin  to  run 
E^inst  a  enit  bj-  the  obligee  for  a  specific  performance  until  a  demand 
for  a  deed  and  a  refusal  by  the  obligor,  or  some  other  decisive  act  of 
the  obligor  indicating  an  intention  tu  claim  the  laud  or  repudiate  the 
(Mk.' ;  *  but  the  statute  attaches  from  the  date  of  the  first  demand,  aud 
a  new  rijjlit  raunut  bi'  ac'iiiliv.l  by  a  lu'w  demand. 

Sec.  I7G.  Efleot  of  Acknowledgmont  of  Payment  on  Bpeoialtlea. 
— In  those  States  where  no  provision  is  made  by  statute  relative  to  spe- 
cialties, the  effect  of  acknowledgment  is  well  expressed  by  Mr.  Bannino 
in  his  work  on  Limitations.'     He  says:  "According  to  the  Viec-Chan- 

1  Siuitli  v.  Fiske,  31  Mc  512.  should  be  rcplsccil  and  tranBrcnvii  to  B.; 

'  Urown  V.  lioudlette,  11  Me.  399.  and  the  condition  wkb  (bat,  if  W.,  bcforti 

'  Austin    V.    Moore,   7    Met.    (Mass.)  5tb  June,  then  next,  purrhssed  tho  Baid 

116.  amount  of  Block  and  ti^nsferred  the  canie 

*  Yeaiy  v.  Cummins,  2S  Tei.  91.  to  B.,  and  paid  to  B.,  in  lieu  of  the  divi- 

*  rn^c  ISG.  In  Blair  r.  Ormand,  17  dends  thereof,  such  sums  at  B.  Hould  have 
Q.  B.  423,  which  was  an  action  of  clebt  by  been  entitled  to  receive  for  the  dividendH 
the  sdniiuist tutor  of  B.  on  a  bond  made  by  if  the  stock  had  continued  in  his  name,  at 
W,  to  B.,  dated  6th  December,  1812.  The  siich  times,  and  in  sucli  proiwrtions,  and 
condition  recited  that  B.  had  ngreeii  to  ad-  in  Bnch  manner,  as  the  dividenda  wonld 
yance  to  W.  the  pnxluce  of  the  sole  of  cer-  have  1>eeu  payahle  to  B.  if  iJie  stock  had 
tain  stock  in  the  funds,  without  any  other  not  heen  sold,  then  the  bond  to  be  void. 
•dvB0ta(!e  than  B.  would  have  been  eoti-  Breach  ;  (1)  that  W.  did  not,  before  tho 
tied  to  if  the  stock  had  remained  in  his  5tli  June,  or  aince,  purchase  the  said 
name  in  the  hnnk;  that  B.  had  sold  the  '  amount  of  stoi'k  and  tninsrer  to  B..  or  ti> 
stock  and  paid  the  produce  to  W.;  and  plaintiff  as  adminisirator  ;  (2)  that  the 
thai  it  had  been  agreed  between  them  that  ilividends  of  the  stock,  if  it  had  remained 
the  same  or  ■  like  ama  of  the  tame  stock  standing  in  the  name  of  B.,  would  have 
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eellor,^  the  principle  on  which  the  courts  acted  preyionslv  to  the  stat- 
ute we  are  now  considering  was  this.      There  was  then  no  statute 


been  paysble  half-yearly  after  the  date  of 
the  b(md,  and  that  the  first  and  only  one 
of  anch  diridends  before  the  said  5th  June 
woold  have  been  |>ayable  on  5th  January, 
ISlS;  that  on  11th  September,  1824,  B. 
died  ;  that,  if  the  stock  had  continued 
slanding  in  B.'s  name,  or  plaintiffs  as  ad- 
minitftrator,  a  large  snm,  to  wit,  &c.,  would 
have  been  payable  half-yearly  as  diridends, 
and  that  the  money  payable  in  lieu  of  such 
diTidends,  and  becoming  due  after  B.*8 
death  (during  a  x)eriod  which  was  specified), 
■rocranted  to  a  large  sum,  to  wit,  &c ;  and 
tliat,  although  the  stock  had  not  been 
traiiflferred  into  the  name  of  B.  or  of  his 
administrator,  yet  W.  had  failed  to  pay 
the  aoms  so  due  in  lieu  of  dividends. 

The  defendant  pleaded  that  the  causes 
of  action  did  not  accrue  within  twenty 
years  next  before  the  commencement  of 
the  suit. 

To  this  plea  the  plaintiff  replied  :  as  to 
tiie  first  breach,  that,  while  the  stock  re- 
mained nntransferred,  and  a  certain  sum, 
to  wit,  Ac,  was  due  in  lieu  of  the  divi- 
dends, to  wit,  on  10th  September,  1824, 
W.  made  an  acknowledgment  to  J.  B.  that 
the  stock  remained  nntransferred  contrary 
to  the  condition,  and  was  due  thereon,  by 
W.  making  to  B.  satisfaction  on  account 
of  part  of  the  said  sum,  to  wit,  £10  ;  and 
that  the  action  was  brought  within  twenty 
years  next  after  such  acknowledgment  ; 
and  as  to  the  other  causes  of  action,  that 
they  did  accrue  within  twenty  years,  &c. 

To  this  replication  the  defendant  re- 
joined, aa  to  the  first  part  of  the  repli- 
eation,  a  traverse  of  the  bringing  of  the 
action  within  twenty  years  next  after  such 
supposed  acknowledgment.  Issue  thereon. 
As  to  the  second  part  of  the  replication, 
iaane  was  joined. 

It  was  proved  that  B.  had,  since  the 
advance  to  W.,  agreed  to  board  and  lodge 
with  W.  at  10*.  6rf.  per  week,  that  amount 
to  be  deducted  from  the  interest  of  the 
ax>ney  which  W,  had  borrowed  ;  and  that 
\  settlement  should  be  made  every  six 
months.     B.  had  boarded  and  lodged  with 


W.  till  B.*s  death,  in  September,  1824 ; 
but  no  settlement  had  ever  taken  place* 
though  frequently  demanded  by  B.  It 
was  held  that,  supiK)sing  issue  raised  by 
the  rejoinder  cast  upon  plaintiff  the  bur- 
den of  proving  that  such  an  acknowl- 
edgment as  that  mentioned  in  the  rep- 
lication was  made  within  twenty  years 
next  before,  Ac.»  there  was  sufficient  evi- 
dence to  entitle  plaintiff  to  a  verdict 
upon  both  the  first  fcnd  the  second  issues. 
Also,  that  the  bond  was  not  within  Stat. 
8  &  4  Wm.  IV.  c.  42,  I  5  ;  that  the  repli- 
cation, therefore,  was  no  answer  in  law  to 
that  part  of  the  plea  which  related  to  the 
first  breach  ;  and  that  plaintiff  was  there- 
fore not  entitled  to  any  damages  on  that 
breach.  But  that  that  part  of  the  con- 
dition which  stipulated  for  the  payment 
from  time  to  time,  of  the  sums  payable 
in  lieu  of  the  dividends  still  remained  in 
force  as  to  so  much  of  the  sums  as  had 
accnied  due,  from  time  to  time,  within 
twenty  years  before  action  brought,  the 
penalty  of  the  bond  not  having  been 
insisted  upon  in  respect  of  sums  accruing 
due  earlier ;  and  that  plaintiff,  therefore, 
was  entitled  to  damages  in  respect  of  so 
much  of  the  second  breach. 

Lord  Campbkll,  C.  J.,  in  giving  the 
opinion  of  the  court,  said  :  "The  first 
question  to  be  considered  in  this  case  is, 
whether  there  was  evidence  to  go  to  the 
jury  to  entitle  the  plaintiff  to  a  verdict  on 
the  first  issue  on  the  se<rond  plea.  We 
think  that  there  was.  The  defendants 
merely  rejoined,  as  to  the  part  of  the 
plaintiffs  replication  to  the  second  plea 
that  the  said  action  was  not  brought 
within  twenty  years  next  after  the  said 
supposed  acknowleilgment  of  the  said 
Thomas  Wood  in  the  said  replication  al- 
leged to  have  been  made.  Supposing  that 
this  casts  u|>on  the  plaintiff  the  burden  of 
proving  that  such  an  acknowledgment  as  is 
stated  in  the  replication  was  made  within 
twenty  years  next  before  the  commence- 
ment of  the  action  on  the  4th  of  Septem- 
ber, 1844,  we  think  that  the  evidence 


1  KiNDERSLET,  V.  C,  in  Moodie  v.  Bannieter,  4  Drew,  482. 
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wfaicb  prevented  a  bond  crcilitor  eoming  and  elainiing  his  debt  at  anj 
tilue ;  but  the  courts  of  taw,  and  the  courts  of  equit^t'  foUowiug  them, 


qniU  luffinient  for  that  puqxwe,  ua  it 
prOVBd  na  agrwjtDHit  lietwwsD  Wood  and 
Buckley  that  Buckley  hIiouIiI  be  boarded 
■nd  lodged  bj  Wood  for  tliu  weekly  sum 
of  hnir  ft  giiiucJi,  and  that  tliis  WMkly  »ani 
sboald  go  und  be  accepted  in  part  aatis- 
faction  of  the  luina  dim  fiuiu  Wood  to 
Buckluy  iu  resgiect  uf  the  diridondb  ou  the 
Mock,  till  it  should  be  replaced  ;  and,  fur- 
ther, that  this  agrrument  waa  carried  into 
eDeot  and  acted  u]ion  Cttl  the  death  of 
BacUey,  on  the  Uth  of  September,  IS21, 
down  t«  whicb  time  he  van  txuinled  and 
lodged  by  Wood  :  tlie  weekly  payment,  by 
the  agreemem.  going  and  bring  recejred 
under  the  agrcemeut  in  Batlifeution  of 
money  then  due  aad  growing  due  from 
Wood  to  Buukley  in  reapeet  ot  the  divi- 
dends, the  stock  Defer  hriving  Wn  re- 
placed. Thercfom,  if  this  eridence  is 
believed,  immediately  before  the  death  of 
Buvlcley,  Wood  maile  uknnwleilgtueiit  to 
him  that  theatoi-k  remained  untTMnaferred, 
and  wan  then  due;  aud  Wood  then  made 
o  Buckley  part  silisfoctioD  on  account  of 
the  baud,  hy  making  Buckley  saliafitction 
1  account  of  i>Btt  of  the  sum  of  money 
then  due  and  payable  iu  lieu  of  the  divi- 
deuds.  There  b-ing  6Uth  evidence,  WB 
draw  from  it  thi-  infersnco  which  I  have 
■tated  ;  and  the  action  having  been  com- 
menced within  tweuty  yeers,  this  iaaue 
must  be  entered  for  the  plaintiff.  The 
coses  of  Hart  v.  Nash,  2  C.  M.  b  B.  337, 
and  Hooper  v.  Sfphena,  *  Ad.  &  El.  71, 
are  in  point  to  aliow  tliat  aueh  a  dealing  is 
equivalent  to  a  money  ]>ayment.  Worth- 
ington  V.  Grimsditoh,  7  Q.  B.  47B;  Cal- 
lander B.  Howani,  10  Com.  B.  290;  Bevan 
t>.  Gething,  3  Q.  E  740  i  and  the  note  in 
1  Sniith'H  Leading  Cases,  321,  on  Whit, 
comb  D,  Whitinft,  2  Dougl.  652,  were  also 
referred  to  during  the  argi-ment  on  this 
point.     And  aee  Lucas  v.  Jones,  5  Q.  B. 

no. 

"The  verdict  upon  the  second  issue 
raised  on  the  aen>nd  plea  must  likewise  be 
entered  for  the  plaintiff,  as  the  dividends 
meiitioned  in  the  second  bnach  became  due 
within  twenty  yean  next  before  tlie  com- 
mencement of  the  action.  By  the  ajrree- 
ineut  betweeii  the  plaintiff  and  the  defend- 


ants, stated  in  the  special  cose,  either 
jiarty  is  at  liberty  to  raise  any  otyectjan 
on  the  face  of  tlie  reeord.  And  the  defend- 
ants objected  that  the  Unit  replication  to 
the  second  plea  ia  bad  in  jwinl  of  law,  be- 
cause such  an  acknowledgment  aa  ia  then 
slated  would  not  l«ke  tlie  caw  out  of  the 
Btat'ilcs  of  liiuitatioDti.  To  judge  uf  this 
objection,  we  must  look  to  BCO  what  the 
real  contract  was,  as  it  appeals  frntn  the 
bond  and  condition  hearing  date  &th  De- 
cember, 1313.  The  CDiiiUtion  contains  a 
recital,  that  Wood  wiahed  to  borrow  &om 
Buckley,  and  to  take  up  at  interont  the 
sum  of  i:S77  i».  id.  five  percent  stock,  aid 
had  applied  to  Buckley  to  advance  himtiia 
samp,  or  the  produce  by  sale  thereof ; 
whicb  Buckley  had  agreed  ta  do,  being 
entitled  only  to  as  much  aa  he  would  have 
received  in  cose  the  stock  hud  contiiined 
Btjuiiling  in  his  own  name.  It  then  re- 
cites that  the  atork  had  been  told  out,  and 
the  produce  thereof,  amounting  to  £789 
4j.  3d.  bad  been  paid  tu  Wood  ;  and  that 
it  had  been  agreed  between  them  that  the 
hke  sum  of  £877  ia.  id.  five  per  ctata, 
ahould  be  replaced  by  Wood  in  the  muoe 
of  Buckley.  The  condition  is  then  d«- 
clured  to  hv,  that  Wood  should  wplucs  the 
Block  on  or  before  the  fifth  day  of  June, 
1813,  and  pay  to  Buckley,  in  lieu  of  the 
dividends  thereof,  such  sum  or  sums  of 
money  as  Buckley  would  have  been  enti- 
tled to  receive  for  the  dividends  of  the 
£877  Is.  hi.  in  cnae  the  same  had  contin- 
ued atanding  in  his  name,  at  such  time 
and  timee.  in  such  shares  and  pro|>ortiunB, 
and  iu  such  manner,  as  the  same  divi- 
dends would  have  been  [layable  to  him  in 
case  the  same  had  not  been  sold  in  man- 
ner aforesaid.  The  bond  is  conditioned 
for  replacing  a  precise  amount  of  atock  on 
a  fixed  day,  viz.  5lb  June,  1813,  not  for 
the  payment  of  any  given  sum  of  money  on 
that  day,  nor  even  for  the  payment  of  such 
a  sum  of  money  as  would  purchase  the 
given  amount  of  stock,  but  for  replacing 
the  stock  itself.  Such  being  the  nature  of 
the  instrument  on  which  the  action  ia 
brought,  we  are  to  coiiai<ier  whether  it 
comeswithinsect.  SofStat.  3  4  J  Wni.  IV, 
c.  12,  by  nhich  it  is  provided  that,  if  any 
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held  the  doctrine  of  presamption,  that  after  a  certain  lapse  of  time 

payment  must  be  presumed,  and  when  an  action  was  brought  on  a 

acknowledgment  shall  haye  been  made,  than  twenty  yean  before  the  action,  and 

either  by  writing,  or  by  part  payment  or  the  plea  sets  up  that  defence,  to  which  the 

part  satisfaction  on  account  of  any  princi-  replication  is  no  answer  in  law,  we  are  of 

pal  or  interest   being  then  due  on  any  opinion  that,  though  the  verdict  on  the 

specialty,  it  shall  be  lawful  to  the  itersons  rejoinder  taking  issue  on  that  replicatioa 

entitled  to  the  action  to  bring  their  action  must  be  found  for  the  plaintiff,  the  plain- 

for  the  money  remaining  unpaid  and  so  tiff  nevertheless  is  not  entitled  to  any 

acknowledged  to   be   due   witliin   twenty  damages  on  that  breach,  on  account  of  the 

yean  after  such  acknowledgment  by  writ-  insufficiency  of  the  replication, 

ing  or  part  payment  or  part  satisfaction  as  *'  The  second  breach  stands  on  very  dif- 

aforesaid.   The  defendants'  counsel  insisted  ferent  grounds.      Though  the  remedy  to 

that  this  cannot  extend  to  a  bond  condi-  recover  damages  for  not  replacing  the  stock 

tioned  for  the  replacing  of  stock,  arguing  is  taken  away  by  lapse  of  time,  yet  the 

that  this  is  an  act  to  be  <lone,  und  that  the  condition  so  to  replace  it  is  not  thereby 

breach  sounds  in  damages,  depending  upon  wholly  destroyed  ;  and  that  part  of  the 

the  price  of  the  stock  when  it  ought  to  condition   which    requires    the    payment 

have  been  replaced  or  when  the  action  is  from  time  to  time  of  such  sums  of  money 

brought.  as  would  have  been  payable  by  way  of 

"  We  are  of  oinnion  that  this  view  of  dividends  if  the  stock  had  remained  in  the 

the  5th  section  is  correct.     The  payment  of  name  of  Buckley  still  continues  in  force, 

gums  of  money  in  lieu  of  dividends  which  This  last  stipulation  is  distinctly  expressed 

would  have  been  payable  if  the  stock  had  in  the  words  of  the  condition,  that  Buckley 

remained  in  the  name  of  the  obligee  is  not  was  to  receive  such  sums  of  money  as  he 

payment  of  interest ;  neither  is  any  sum  would  have  been  entitled  to  for  dividends 

of  money  thereby  acknowledged  to  be  due.  at  such  times  and  in  such  manner  as  the 

Indeed  the  replication  itself  does  not  so  dividends  would  have  been  payable  to  him 

allege ;  but  only  that  the   said   Thomas  if  the  stock  hud  not  been  sold  out.     The 

Wood  mode  an  acknowledgment  that  the  defendants'  counsel   contended  that   this 

said  amount  of  stock   remained  untrans-  extends  only  to  the  payment  of  the  divi- 

ferreil,    by   making   part   satisfaction    on  dends  down  to  the  5th  June,  1813,  when 

account  of  the  money  so  payable  in  lieu  of  the  stock  was  to  be  replaced.     But  down 

dividends.     This  avennent  certainly  does  to  that  day  there  could  only  have  been 

not  biiug  the  case  within  the  words  of  the  one  dividend  due  ;  and  the  language  em- 

6th  section,  nor  (as  we  think)  within  the  ployed  seems  to  us  clearly  to  extend  to  all 

spirit  of  it.     If  any  authority  was  want-  accruing  dividends  till  the  stock  should  be 

ing,  we  have  the   ease  of  Gillingham  v.  replaced. 

Waskett,  13  Price,  434,  in  which  it  was  It  was  further  contended  that  the  stat- 

held  that  a  plea  of  set-off  to  such  a  bond  uto  of  limitations  must  run  from  the  5th 

was  bad,  because  it  was  not  a  bond   for  June,    1813,   when  there  was    a    forfeit- 

the  payment  of  money.     The  argument,  ure  of  the  bond  for  not  replacing  the  stock, 

that,  as  the  bond  in  (juestion  is  plainly  But,  as  is  laid  down  by  Pakke,  B.,  in  the 

within  the  3d  taction,  it  mitst  necessarily  recent  case  of  Sanders  v.  Coward,  15  M.  & 

be  within  the  5th,  is  (luite  untenable  ;  for  it  W.  48,  56,  'although,  on  the  first  breach 

is  obvious  that  a  bond  conditioned  to  i^er-  of  the  condition  of  a  bond,  the  obligee  may 

form  the  covenants  of  a  lease  in  respect  sue  the  obligor,  and  have  judgment  under 

of  repairs,  or  any  other  matter  sounding  Stat.  8&  9  Wm.  III.  c.  11,  as  a  security  of  a 

purely  in  damages,  would  be  within  the  higher  nature  for  future  breaches,  he  is  not 

8d  section  ;  and  yet  it  would  be  impossi-  bound  to  pursue   that  course.     He  may 

ble  by  any  ing(^nuity  of  construction  to  waive  the  right  of  action  on  the  bond,  in 

bring  it  within  the  5th.     As,   therefore,  respect  of  the  first  breach,  or  any  number 

the  first  breach  relates  to  the  day  of  de-  of  breaches,   and  be  contented  with   the 

fault,  viz.  5th  June,  1813,  which  was  more  specialty  security  only  for  future  breaches. 


r 
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bond  or  other  speeiftltj,  what  the  oourto  oT  law  did  with  respect  to  k 
def^(:e  fotiDded  on  a  l&ine  or  time  was,  that  after  twenty  years 
the  judge  would  direct  the  jury  to  presume  puymcnt.'  Of  coiirae 
that  prcBumption,  like  any  other,  was  capable  of  lieiug  rebutted  by 
evidence,  and  the  court  held  that  evideuoe  of  an  acknowledgmeat 
would  be  flufficicnt  to  rebut  the  presumption.*  Id  fact,  it  was  ini|>OH- 
Bible  for  a  debtor  against  whom  an  action  was  brought  to  ask  the  eourt 
to  j)ruiiounce  that  the  debt  had  been  paid,  when  he  had  himself  acknowl- 
edged the  existence  of  the  debt.  It  appears,  therefore,  to  be  a  c-orroct 
statement  that,  in  the  case  of  a  specialty  debt,  the  court  could  receive 
in  evidence  any  acknowledginent  of  the  alleged  debtor  in  any  shape, 
even  whou  that  acknowledgment  was  made  to  a  third  person,  and  that 
it  was  not  necessary  that  such  acknowledgment  should  amount  to  a 
uew  cause  of  action." ' 

uiil  aup  Bn«rwar<l»  on  a  aubacquettt  for-  The  preaumptioii  of  pajBient,  to  fmr  U 

fsitUR,  kwl  Bwigu  that  Tor  a  brpoch.'  inortf{agoH  ore  uiaceraed,  doeH  not  apply  so 

■'  For  thM«  reaaons  we  are  of  opitiion  long  aa  the  poBseasioti  of  the  mortgaged 

that  the  pUtntifT  is  eutitlei!  tu  judgmnnt  on  premiaea  is  in  the  marlgHgee.     CnuJirr  c. 

the  MMwnd  broocL"     Tucke;  t.  Hiiwliiiis,  Jewell,  31  Me.  SOt. 

4  C.  B.  OCfi;  Bealyv.  QresasUJt!,  2  C.  A  J.  'In  N«w  Humpshir*.   In   KowaM  «. 

t)l:  Hullin  V.  P&lmer,  2  New  C>.  713,  aiul  Uildreth,  18  N.  H-  105,  It  was  held  thtt 

Savilc  v.  Juckaon,  13  Priuo,  715.  whrn   a  mortgof^or  has  retsJiied    powea- 

'  111  Jackson  B.Pieree,  10  Johiis.(N.Y.)  sion  of  mortgaged  premises  formore  than 

411,«hLTaa  mottgagn  had  htin  dormaDt  twenty  years  aftei  the  etecution  of  the 

ftum  A|iril,  1774,  to  Match,  1S03,  it  was  mortgage,  but  Las  ncknowled^fcd  the  debt 

h«Id  tluit,  after  deJuotiug  the  period  of  the  and  ]«id  interest  upon  it  within  twen^ 

Anterioau  Revolution,  the  \apte  of  time  yttin  there  U  no  prasumptioD   that  tlw 

m»a  siimdent  to  affohi  tha  pii.-.suTiii,Iion  of  Ji'lit   U  disclinrt-ed  ;    and    the    same    has 

pajrment     The  presnmption  becomes  ab-  also  been  held  in  South  Carolina.     Wright 

aolute  after  the  lapse  of  the  period  fixed  by  v.   Eaves,  10  Rich.  (S.  C)  Eq,  582.     But 

Btatut«  for  prescription  in  analogous  caa^s.  in  Gould  v.  White,  26  N.  H.  178,  it  wa* 

If  there  is  no  entry  or  payment  of  inti^rest,  held  that  unexplained  possession   of  the 

and  being  a  presumption  of  law,  it  ui  in  mortgaged  premises  for  more  than  twenty 

itself  conoliihire,    unless   encountered  by  years,  may  be  left  to  the  jury  in  conneutioD 

distinct  proof     Whitney  v,    French,   25  with  proof  of  partial  payments  and  other 

Vt  663.    InWareD.  Bennett,  iSTex.  701,  evidence,   as   tending  to   show   tliat   the 

a  Deflect  to  foreclose  a  mortgage  for  four  mortgage  debt  was   fully   paid.     A   pre- 

yean  after  it  falls  due  was  held  not  con-  sumption  of  payment  is  not  like  an  ai^tual 

elusive  ground  for  assoming,  in  favor  of  payment   which  satisiies  the  debt  as  to  all 

purchasers  of  thr  mortgagor's  interest,  that  the  debtors  ;  it  operates  as  n  payment  only 

th«  mortgage  had  been  paid.    See  also  Ap-  in  favor  of  the  party  entitled  to  the  benefit 

pleton  B.  EdEion,  8  Vt,  241.  of  the  presumption  ;  and,  in  case  of  the 

*  But  ttiis  presumption   is  effertiially  lapse  of  over  twenty  years  from  the  time 

rspelled  by  a  payment  of  interest  witliin  when  a  bond  secured  by  mortgage  becomes 

the  statutory  period  before  action  broiiglit,  due,   the  presumption  of  payment  of  the 

Hughes  v.  Blackwell,  6  Jones  (N.  C, )  Ei|.  mortgage  will  not,  as  to  tlie  purehaaer  and 

73  ;   and  the  admissions  of  a  mortgagor  those  claiming  under  him,  be  repelled  by 

that  the  mortgage  debt  is  due  are  evidence  proof  of  a  payment  made  by  the  mortgagor 

to  rebut   the   presumption    of   payment,  after   lie  had   convsjed   the  premises  to 

especially  where  it  does  not  appear  that  another  jwrson.     New  York,  ic.  Ins.  Cc 

the  tnie  tenant  had  an  interest  before  the  v.  Covert,  29  Barb.  (N.  Y.)  43S. 
admissions  were  made,   Frean  v.  Drinker, 
8  Peun.  St  520. 
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Where  specialties  are  brought  within  the  statute,  and  no  provision 
is  made  for  keeping  them  on  foot  bj'  an  acknowledgment,  an  ac- 
knowledgment can  have  no  effect  in  suspending  the  operation  of  the 
statute,  because  the  action  thereon  is  not  founded  upon  a  promise,  but 
npon  an  obligation  of  a  higher  nature,  and  in  order  to  keep  it  on  foot 
the  recognition  of  its  validity  and  continuance  must  be  of  as  high  a 
character  as  the  instrument  creating  the  obligation.  Payments,  how- 
ever, as  will  be  seen,  past^^  may  have  this  effect. 

^  Chap.  XYIL,  MoaTOAOEAk 
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CHAPTER  XV. 

TOHTS   (iVASl    E  CONTRA.CTO. 

Sbc.  182.  Wbnt    requisite    io    eatoblisli 
Preseriplivo  Eight. 
183.  Trover. 

181).    Kaisanees.  131.  Tivsiioits,  AsaBiilt,  kc. 

ISI.  Action  niQ^  be  brooglit  before  185.  Crimiusl  CouversHtioll. 

Prtacriptivi]   Right  ban   bccD  18S,  tjeduutjos. 

ac.(Oir«l.  187.  Failure   to    perform    Duty  im- 

po9od  bf  Stat  Ills. 

Sec.  177.  Time  rwno  from  Dmta  of,  —  Tn  the  case  of  torts  arising 
f  giiaii  e  contractu,  the  statute  usually  commences  to  run  from  the  dat« 
I  of  the  tort,  not  from  the  octitrrcnue  of  actual  damage.  And  ignorance 
of  tile  facts  on  the  part  of  the  plaintiff  will  make  no  exception  to  the 
rule,  though  he  discovers  hitt  injurj  too  late  to  have  a  remedy.  This 
will  be  the  case,  too,  even  where  the  defendant  haa  betrajed  the  plain- 
tiff into  permitting  the  time  to  eUpae  iu  fruitless  inquiries  aud  negotia- 
tions. 

There  may  be  cases  where  tbe  injured  party  may  bring  trespass  or 
trover,  or  may  waive  lioth,  and  bring  assumpsit  for  the  iiroceeds  of  the 
property  when  it  has  been  converted  into  money,  and  in  the  last  case 
the  tortfeasor  cannot  allege  his  own  wrong  so  as  to  bring  time  back  to 
the  day  of  the  tort.'  And  where  a  party  has  his  election  between 
trover  and  assumpsit,  the  fact  that  one  remedy  is  barred  will  not  defeat 
the  other  if  the  statute  has  not  run  u|K>n  that.'  Tims,  where  (.he  maker 
of  a  not«  which  was  outlawed  asked  the  holder  to  see  it,  and  himu  its 
being  shown,  destroyed  it,  it  was  held  that  trover  lay  for  the  note,  and 
that  the  measure  of  damages  was  the  face  of  the  note  with  interest,  not- 
withstanding the  fact  that  the  statute  might  have  been  successfully- 
interposed  t^ainst  an  action  upon  the  note  itself.* 

The  ground  upon  which  this  ruling  rests  is,  that  it  cannot  be  pre- 
sumed that,  in  an  action  upon  a  note  or  other  obligation,  so  ntdawftillj' 
destroyed  by  the  maker,  he  would,  although  entitle<:l  to  do  so,  have  set 
up  the  statute  to  defeat  it.     "  The  only  question  of  law  in  the  case," 

'  EastlndinCo.  p.  Pnul.  7Moo.  P.C.  C.  Dorrell,  2  Ld.  lUyra.  1216;   Hitohin  v. 

85.    See  aa  to  din-ctors  nf  insolvent  bank,  Canipbeb,  2  W.  Bl.  82"  ;  Hambly  v.  Trotl, 

Hinalale  v.  LamH,  18  Mass.  88.  Cowp,  371. 

>  Lamb  r.  Clark.  5  Pii:k.  (Masa.)  193.  '  Ivm-  n.  Owens,  28  AU.  641. 

Bnt  there  must  be  nn  actunl  conreraian.  <  Outhouse  tf.  Outhouse,  13  Hun  (S, 

Jones  V.  Huitr,   id.  285.     See  Lamine  t>.  Y.],  130. 
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said  Talcott,  J.,  "  arises  upon  the  rule  laid  down  by  the  judge  as  to 
the  measure  of  damages.  He  charged  the  jury,  in  effect,  that  if  they 
found  a  verdict  for  the  plaintiff,  she  was  entitled  to  recover  the  full  face 
of  the  note,  with  interest ;  that,  notwithstanding  the  note  was  outlawed, 
it  constituted  a  moral  obligation  sufficient  to  form  a  good  consideration 
for  a  new  note  or  new  promise  :  that  if  the  defendant  should  choose  to 
set  up  the  statute  of  limitations  in  a  suit  on  the  note,  the  defence  would 
prevail,  but  that  the  defendant,  being  a  wrong-doer,  was  entitled  to  no 
presumptions  in  his  favor.  It  is  true  that  tlie  general  rule  in  an  action 
for  the  conversion  of  a  note  of  a  third  party  is,  that  the  damages  are  to 
be  measured  bj'  the  amount  apparently  due  upon  the  note,  but  it  may  be 
shown  that  by  reason  of  part  payment,  or  the  insolvency  of  the  party 
obligated  to  pa}'  the  note,  or  b}*  reason  of  the  existence  of  some  legal 
defence  to  the  note,  the  plaintiff  has  not,  in  fact,  sustained  damages  to 
the  extent  of  the  face  of  the  note  by  reason  of  its  conversion.^  It  is, 
however,  held  that  where  the  maker  of  the  note  has  converted  it,  in  an 
action  brought  against  him  for  such  conversion  he  cannot  set  up  his 
own  insolvency  by  way  of  mitigating  the  damages.  The  statute  of 
limitations  is  a  good  defence  if  specially  pleaded.  If  not  specially 
pleaded,  it  does  not  defeat  an  action  on  the  obligation.  The  question  is, 
whether  it  is  to  be  presumed  that  the  defendant  would  set  up  that 
defence  to  this  obligation  in  behalf  of  his  sister,  as  was  conceded,  for 
borrowed  money  and  no  part  of  which  had  been  paid.  Could  such  a 
presumption  be  indulged  as  being  the  course  likely  to  be  pursued  by  a 
man  under  such  circumstances  where  the  outlawry  of  the  note  was 
occasioned  by  the  indulgence  of  his  sister?" 

*' But  could  such  a  presumption  be  indulged  in  favor  of  this  defendant? 
He  was  a  wrong-doer,  a  wilful  trespasser  and  spoliator,  and  is  not  only 
deprived  of  all  presumptions  in  his  favor,  but  all  presumptions  are 
against  him  according  to  the  maxim,  ^  Omnia  presumuntur  contra  spolxa* 
toremJ  It  was  upon  this  ground  that  the  judge  at  the  circuit  put  his 
ruling  on  the  question  of  the  measure  of  damages,  and  we  think  it  was 
a  proper  application  of  the  rule." 

Sec.  178.  Consequential  Injury.  —  Although,  as  has  been  seen,  time 
commences  usually  to  run  in  a  defendant's  favor  from  the  time  of  his 
wrongdoing,  and  not  from  the  time  of  the  occurrence  to  the  plaintiff  of 
any  consequential  damage,  yet  in  order  to  produce  this  result  it  is  nec- 
essary that  the  wrongdoing  should  be  such  that  nominal  damages  may 
be  immediately  recovered.  Ever}''  breach  of  duty  does  not  create  an 
individual  right  of  action.  And  a  distinction  something  similar  to  that 
which  has  been  drawn  by  moralists  between  duties  of  perfect  and  imper- 
fect obligation  may  be  observed  in  duties  arising  from  the  law.  Thus 
a  breach  of  public  dut}'  may  not  inflict  any  direct  immediate  wrong  on 
an  individual ;  but  neither  his  right  to  a  remed}',  nor  his  liability  to  be 

1  Booth  r.  Powers,  56  N.  Y.  22. 
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pecluded  by  time  from  its  (jiosecntion,  will  commonoe  tiU  lie  haa  suffered 
BoiDo  actual  inc-oiivonience. '  But  it  is  otherwise  where  there  is  a  private 
reUtion  between  the  parties,  where  the  wrongdoing  of  one  at  once 
creates  a  right  of  action  in  the  other ;  and  it  may  be  stal«d  as  an  invari- 
able rule  that  when  the  injury,  however  slight,  is  complete  at  the  lime 
of  the  act,  the  statutory  period  then  commences,  but,  when  the  act  i« 
not  legally  injarioua  until  certain  consequences  occur,  the  time  com- 
mcncos  to  run  from  the  i-onaequential  damage,  whether  the  party  injured 
is  ignorant  of  the  circnmsUtnce  from  which  the  injurj'  results  or  not.' 

t  Hont  •.   Ftrker,  I   B.  Jk  Aid.  fti  ;  to  a  Uw  arbitrarily  mBking  Ugal  remedies 

I^nncr  v.  Smart,  tl  B,  ft  (J.  SOS.  nititio((eat  on  niers  lapse  of  time.     Bniira 

»  In  Butt  of  Hartfori  Co,  v.  Water-  «.  Howard,  3  B.  &  B.  73;  Sims  v.   Brit- 

nwn,  20  CuuQ.  824,  tliis  question  waa  care-  Ion,  5  V,xeh.  S02 ;   Short  b.  McCarthy,  3 

fully  considered  and  the  cBSea  reviewed,  B.  &  Aid.  628;  Blair  r.  Broiulcy,  S  Hare, 

In  thst  ca«  an  offirer  wlio  lud  undertaken  6(2;  Bsttlcy  v.  Fnulkm-r,  3  B.  *  Aid.  288. 

to   attach   rrai   estate   on    mosne   prowas  Strcmg,  equitable  coaindcrBtiena  fn  faroi 

made  return  that  ho  had  attached  a  cer-  of  tlie  preEwnt  {ikintiffvi  seem,  hoHe*er,  to 

tain  piece  of  land  belauging  to  the  defeud-  grow  out  of  the  litct  that  they  w«re  acta- 

snt.  and  had  left  with  the  town  clerk,  as  ally  hetrsyed  into  if^noranro  nf  tbair  righla 

in  Biicb  casea  he  was  requireil  by  the  etat-  by   tbe  wrongful   acta   of   tlie  dsfendaut 

nla  to  do,  a  \,rat  and  attested  copy  of  the  hlmeelf;  that  they  werw  mLslcd  liy  the  very 

writ  and  of  his  wtum  thereon.    In  fact  he  reeoid  to  which  thi'y  niiglit  and  aheald 

had  left  a  copy  of  tlie  writ  and  his  return  rightfully   refer  for    knowledge   of   tbetr 

in  til*  town  clerk's  office,  ilesuribing  an-  rightii,  and  of  which  the  defendant  him* 

othw  and  different  piece  of  load  from  that  self  wae  the  author,  having  verified  it  un- 

dMcHlwit  la   bis  rvturn   on   the  original  der  bis  oHieial  oath,    tt  in  palpably  unjust 

writ.     Both  pieces  of  land,  however,  he-  fbr  the  defendant  to  set  rip  the  atatuts  aas 

longed  to  the  defi'iuiant,  tiiid  cilh^T  wouhi  def^iicB  under  BUi^h  cirL'iirasUnce't ;  to  do 

baT«  beim  aufficjent  to  satisfy  the  plain-  so  ia,  in  one  sense,  taking  adrautage  of  his 

tiffs  demand.     The  error  was  not  discov.  own  wrong;  yet  it  ia  difficult  to  see  that 

ered  until  the  plaintiff  had  attained  judg-  lie  is  not,  by  tbe  clear  provision  of   tbe 

ment  and  taken  out  execution,  at  which  statute  itself,  protected  In  so  doing  ;  nor 

time  more  than  two  years  had  elapsed  both  are  we  aware  of  any  well-established  doc- 

from  tho  dale  of  the  levy  and  that  of  the  trine  by  which  a  party  in  a  court  of  law 

return.     Tbe  debtor  in  the  mean  time  ba<l  can  be  prohibited,  on  the  score  of  ei{ui. 

failed,  and  no  property  could  be  found  on  table  estoppel,  from  defending  himself  un- 

which  to  levy  the  execution.    In  an  action  der  a  pulilic  statute,  designed  to  be  of  uni- 

to  recover  for  the   officer's  default,   the  versal   operation   in   the   matter  of  legal 

statute  of  limitation  was  pleaded,  and  it  remedies.     LoiiD  Cihpbf.ll  properly  ang- 

was  held  that  the  cause  of  action  did  not  gesttd,  relative  to  a  controversy  not  unlike 

accrue  either  at  the  time  of  the  service  of  tlie   present,  that  '  bard  cases  must  not 

the  writ  or  at  that  of  the  false  return,  make  bad  law.'      East  India  Co.  c.  Paul, 

Irat  from  the  time  when  the  plaintiff  bad  7  Moo.  P.  C.  C.  85.     At  the  same  time,  if 

tnstainod  actual  damnge  by  his  failure  to  the  dictum  of  Lokd  Mansfield,  in  Bree 

ncure  satisfaction  of  his  execution.     "  Ig-  o.  Holbej^,  Dong.  655.  that  '  there  may 

norance  of  his  riL^hts,"  says  SrtiBiia,  J.,  be  caseK'hich  fraud  will  take  out  of  thn 

"  on  the  part  of  the  pereou  against  whom  atatute  of  limitations,"  were  confirmed  by 

the  statute  has  begun  to  run  will  not  sus-  direct  adjudication,  we  should  be  relijctant 

pend  its  ojieration.     He  may  discover  his  to  withold  the  application  of  the  doctrine 

Tight*  too  late  to  take  advantage  of  the  in   the   present    instance.      8ce   Blair   v. 

appropriate  remedy.     Such  is  one  of  the  Bromley,  ante. 
occsaioual  hardships  uecetoarily  incident  "These  views  are,  however,  immaterial 
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In  a  case  where  the  plaiDtiff  had  been  damaged  by  the  catting  awa}'  of 

to  either  party;  as  the  cause  of  action,  in  consequential  injury,  Roherts  v.  Read, 
otir  judginent,  accraed  — that  is  to  say  16  East  215.  In  Gillon  v,  Bodington, 
beoaaie  complete  and  perfect  —  within  two  1  Car.  k  P.  541,  it  is  agreed  that  the  Ian- 
years  next  previous  to  the  commencement  guage  of  the  English  statute  was  even 
of  the  present  suit.  Whether  the  true  somewhat  strained  to  make  its  constnic- 
basis  of  the  injury  eventually  suffered  by  tion  comport  with  tliis  very  just  principle, 
the  plaintiffs  was  the  neglect  to  serve  the  the  limitation  by  that  enactment  taking 
process,  or  the  false  return,  it  cannot  be  date  from  the  'fact  committed,'  and  the 
oaelul  to  determine,  as  neither  of  these  court  extending  the  mesDing  of  this  term 
facts  singly,  or  both  together,  in  our  opin-  so  as  to  make  consequential  damage  one 
ion,  would  be  enougli  to  constitute  a  essential  part  of  the  fact  referred  to. 
canse  of  action.  No  right  to  sue  became  '*  It  only  remains,  therefore,  to  determine 
lodged  in  the  plaintiffs  until  a  certain  con-  whether  a  neglect  to  serve  mesne  process, 
sequence  resulted  from  one  or  both  of  or  a  false  return  of  such  process,  is  action- 
these  breaches  of  duty  by  the  officer.  If  able  in  itself,  or  whether  it  becomes  so  only 
this  be  so,  that  the  damnifying  conse-  when  a  real  injury  follows  from  it.  No 
quences  of  the  defendant's  violation  of  distinction  can  be  drawn  between  a  n^lect 
duty  are  an  essential  ingredient  in  the  to  serve  and  a  false  return  in  deciding  the 
plaintifTs  cause  of  action,  the  statute  of  point  presented.  Lord  Denman,  in 
limitations  cannot  begin  to  run  until  this  Wylie  v.  Birch,  4  Ad.  &  £1.  566. 
cause  of  action  becomes  complete.  The  *'  The  case  of  Planck  v.  Anderson,  5 
conaequences  are  not,  in  such  a  case,  mere  T.  R.  37,  early  settled  the  doctrine,  that 
aggravating  circumstances,  enhancing  a  when  an  escape  on  mesne  process  took 
legal  injury  already  suffered  or  inflicted;  place,  the  only  remetly  of  the  plaintifis 
nor  are  they  the  mere  development  of  such  was  an  action  on  the  case  for  the  conae* 
a  previous  injury,  through  which  develop-  quential  injury,  and  that,  '  if  no  damage 
ment  the  party^  is  enabled  for  the  first  time  be  sustained,  the  creditor  has  no  cause  of 
to  ascertain  or  appreciate  the  fact  of  the  action.'  (Buller,  J.) 
injury.  But,  inasmuch  as  no  legal  wrong  *'  Of  the  contrary  decision  of  Barker  v. 
existed  before,  they  are  an  indispenstible  Green,  2  Bing.  817,  we  shall  take  ooca- 
element  of  the  injury  itself,  and  must  sion  to  speak  hereafter.  Alter  the  latter 
therefore  themselves  fix,  or  may  fix,  the  decision,  in  1836,  Lord  Abinger,  at  the 
period  when  the  statute  of  limitations  exchequer  cliamber,  in  a  colloquy  with 
ahall  commence  to  nin.  Authorities  can  counsel,  took  strong  ground  against  tho 
hardly  strengthen  a  pn)])08ition  so  mani-  idea  that  an  officer  was  at  all  events  liablo 
festly  just  If  we  are  wrong,  some  strictly  in  nominal  damages  for  neglect  to  serve 
legal  injuries  might  never  for  a  moment  be  mesne  process.  Brown  v.  Jarvis,  1  M. 
cafnble  of  redress.  For  instance,  so  much  k  W.  708.  Two  years  after,  the  same 
time  might  accrue  between  the  injurious  couit  unequivocally  denied  the  right  of  a 
aet  of  bringing  a  vexatious  suit  and  its  })laintiff  to  subject  an  officer  for  an  escape 
final  termination  in  favor  of  the  defendant  on  mesne  process,  unless  he  had  sustained 
therein,  that,  if  the  original  act  were  the  actual  damage  or  delay  of  his  suit  thereby, 
entire  gravamen  of  the  hitter's  suit  against  Williams  v,  Moyston,  4  M.  &  W.  145. 
the  wrong-doer,  he  might  bo  barred  of  his  They  expressly  disapprove  Barkers.  Green, 
remedy  before  his  right  to  redress  ever  suggesting,  perhaps  incorrectly,  that  it  ia 
vested  in  him  for  a  single  hour.  But  an-  loosely  reported.  Lord  Denman,  while 
thorities  are  not  wanting  on  this  point,  delivering  the  judgment  of  the  Court  of 
When  the  injury,  however  slight,  is  com-  Queen's  Bench  in  1839,  used  this  lan- 
plete  at  the  time  of  the  act,  the  statute  guage :  *  No  damage  is  stated,  unless  some 
period  commences,  Wordsworth  v.  Harley,  legal  damagt;  necessarily  results  from  the 
1  B.  &  Ad.  391 ;  but  when  the  act  is  not  neglect  of  the  sheriff  [to  arrest  on  mesne 
legally  injurious  until  certain  cousei^uencea  process].  We  do  not  think  that  any  such 
J  occur,  the  statute  begins  to  run  from  the  damage  does  necessarily  result.*    That  ia 
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certain  pillars  of  coat  wliich  supported  tlie  surface,  and  which  waa  ulti- 


to  t».y,  the  Kct  is  not  in  itself  l<^11y 
injnrioiiB,  The  SnpDino  Coart  of  New 
H«miHhirp  early  deoided  Uiat  a  Bheriff  is 
Ddt  liable  to  an  ai'tioD  fur  na  eai:ayf,  on 
meme  proc«se,  if  he  have  the  body  at  the 
retant  of  the  writ.  C'ady  n.  Hiiutiugton, 
1  S.  H.  138.  In  Clark  i\  Smith,  9  Conn. 
879,  10  itl.  1,  which  wag  twice  before  the 
Supnmo  Court  of  this  State,  and  in  wliicli 
the  couit  decided  that  n  creditor's  recovery 
against  a  aluriS'  for  an  escape  on  means 
pinccsa  raaat  be  iBstricted  to  his  actual 
damage,  the  doctrine  of  JrsTiCE  Buli-kk, 
enuncinted  in  PlnncV  c.  Anderson  and 
[|Uolcd  above,  whi  cited  by  the  court  in 
full,  without  diwent  9  id.  366.  Uikiq 
the  awoiid  trial  of  the  cause,  the  jury 
found  tat  the  defeudmil,  tho  court  below 
having  instructed  them  tJiat  the  defend- 
ant was  lialde  only  for  damages  which  the 
plaintiff  had  BUstaiiied  by  reason  of  the 
offloer'H  neglect.  This  might  have  been 
(wnstrued  as  a  direction  to  awnni  no  Ham- 
Bges  whatnoevrr  iinleaa  Mime  oaiaal  injury 
vss  shown.  The  jury  at  nil  events  felt 
themselTes  at  liberty  to  act  under  snch 
■  rale ;  oaA  attbough  the  case  was  not 
brought  before  the  Snprenie  Court  on  ac- 
oonnt  of  a  verdict  against  evidence,  yet 
that  tribmml  wem  freelj  to  have  assumed 
that  the  judge's  charge  to  the  jury  was 
susceptible  of  the  construction  just  sug- 
gested, and  thereupon  indorse  the  verdict. 
Judge  Bisskll  says:  'The  jury  were 
directed  to  give  damages  commensurate 
Tvith  the  logs  snitHiued  by  the  officer's 
neglect.  For  aught  thnt  appears,  they 
have  done  so;  and  neither  the  prirK'iples 
of  justice  nor  any  rule  of  law  demands  of 
ns  that  we  shoold  interfere  with  their  ver- 
dict.' We  must  believe  that  the  law  is 
settled  that  actual  damnge  is  nn  essential 
element  in  a  cause  of  action  relating  to  a 
negligent  service  or  false  return  of  mesne 
process.  Roscoe's  Nisi  Prills,  609 ;  2 
Sauud.  PI.  k  Ev.  878.  Sometliing  may 
properly  be  snid  of  decisions,  which  our 
enaminatian  of  this  case  has  brought  to 
light,  and  which  have  an  aspect  adverse 
to  the  views  adopti-d  by  us.  Before  ilis- 
cnssing  them,  it  is  well  to  remark  that  a 
distinction  is  olVn  drawn  in  the  books 
between  a  cause  of  action  growing  out  ot 


[infeaaaDce  or  misreasanee  relating  to 
e  procma,  and  the  same  when  they 


tlieiii 


s  nf  e 


1  the 


We  believ* 


pmclicai  mther  than  theoretical, 
have  no  doubt  thnt  w.tual  damage  niitst 
be  the  basis  of  recovery  in  both,  Wvlia 
V.  Birch,  4  Ad.  k  El.  £66  ;  hut  that  it  la 
presumed  to  be  incident  to  one  and  not  to 
the  other.  The  bunlen  of  jiroof  lies  on 
the  plaintiff  in  the  latter  instauce  to  show 
some  actual  damage  ;  in  the  former,  on 
the  defendant  to  show  that  tliere  lias  been 
none.  It  has  been  held  that  if  an  oaicer, 
charged  with  a  false  return  on  final  pro- 
cess, can  prove  tliat  after  the  return  the 
debtor  became  a  legal  bankrupt,  so  that 
the  holding  of  the  body  could  have  beon 
of  no  avail  to  the  creditor,  a  complete  do- 
f<m%  is  established;  nml  that  a  plea  in  bar, 
setting  op  the  bankruptcy  only,  is  a  eont- 
jiletP  answer  to  the  action.  Wylie  e. 
Birch,  tnpra.  Now  it  is  idle  to  say  that 
proof  of  actual  damage  is  not  necciwary  in 
the  ceae  o(  an  oniiiuion  to  execute  final 
process,  when  the  disproof  ot  snch  damage 
is  a  perfect  defence.  If  a  trespass  is  mada 
upon  land,  the  act  is  legally  injurious:  nom- 
inal  damages,  at  least,  nuisl  be  an-ariled. 
The  treiiMBter  ciinnot  establish  n  cnnij)li'le 
defence  by  proving  there  was  no  real  loss 
to  Hie  plaintiff.  Slill,  courts  have  some- 
times rilled  that  tliey  will  presume  some 
actual  damage  to  be  necessarily  incident 
to  a  breach  of  duty  in  reference  to  final 
process.  The  body  being  held  by  an  ei- 
etution  for  tlie  pavment  of  the  d  bt,  not 
for  lis  sccont\  nierch  ll  ey  have  regarded 
an  escape  even  for  a  short  time  as  sua- 
pending  the  debtors  inducement  to  jier- 
f>rm  hii  duty  of  immediatch  pniing  his 
obligation  as  tnktng  a»a(  from  llie  cred- 
itor for  the  time  Uing  that  which  the 
law  giies  hiin  as  his  salisfa  tion  and  ae 
inva  ling  his  nght  to  the  constant  un- 
iiiterrupteil  detention  of  tl  lebtor  a  body.. 
But  no  sui-h  inference  how  e\er  regarded, 
unsea  in  the  case  of  a  ni  gleet  to  nlain  the 
custody  of  a  debtor  on  mesne  process.  The 
debt  may,  notwithstamling,  lie  perfectly 
secure,  snd  enforced  as  promptly  as  if  the 
security  was  constantly  under  the  control 
of  the  officer. 
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mately  injured  in  consequence,  it  was  considered  that  time  commenced 

"To  return:  Barker  v.  Green,  2  Bing,  cationofacontractbetween  them,  and  non- 

S17»  was  an  action  for  a  failure  to  arrest  performance  be  actionable  in  assumpsit. 

on  mesne  process.     The  jury,  finding  no  Yet  it  is  clearly  settled  that  the  latter 

actual  damage,  rendered  a  verdict  of  one  form  of  action  cannot  be  sustained  in  such 

farthing.      An  attempt,  with  a  view  to  a  case.     Lovell  v.  Bellows,  7  N.  H.  875, 

costs  only,  was  made  to  set  aside  the  ver-  888.     The  duty  violated  is  primarily  a  duty 

diet.     The  court  refused  the  motion,  hold-  to  the  public  ;  the  violation  is  therefore 

ing  that  '  if  there  was  a  breach  of  duty,  unlawful ;  and  when  its  consequences  are 

the  law  must  presume  some  damage.'     In  the  invasion  of  an  individual  right  (and 

Betts  V.  Norris,  21  Me.  314,  a  decision  of  then  only)  it  becomes  a  proper  subject  of 

the  Supreme  Court  of  Maine,  much  noticed  redress  by  him.     The  duties  imposed  upon 

at  the  bar,  the  opinion  of  the  majority  of  public  officers  are  analogous  to  those  of 

the  bench  seems  to  rest  on  the  same  idea  :  moral  obligation.     Their  violation  is  not 

that  a  breach  of  official  duty  is  necessarily  necessarily  a  legal  injury  to  those  in  whose 

a  violation  of  the  individual  legal  rights  favor  they  exist.     They  must  affect  some 

of  the  person  in  whose  favor  the  duty  is  to  right  such  as  the  law  is  wont  to  redress, 

be  performed.     We  cannot  assent  to  the  before   they  can  be  made  the  subject  of 

sweeping  doctrine  of  these  cases.    It  would  a  suit.      It  is  the  duty  of  a  municipal 

invite  interminable  and  preposterous  liti-  corporation  to  keep  certain  highways  free 

gation.  from  obstruction.      The  duty  is  to  the 

**  We  apprehend,  as  has  been  suggested  public'for  the  benefit  of  every  individual 
by  the  couusel  for  the  plaintiffs,  that  a  in  the  community.  If  an  obstruction  is 
distinction  is  to  be  observed  between  negligently  permitted  to  exist,  it  may  be 
breaches  of  public  duty  and  breaches  of  said  that,  in  a  sense,  a  duty  to  each  indi- 
duties  to  individuals ;  such,  for  instance,  viduRl  is  violated.  But  it  is  not  com- 
as those  created  by  contract,  whereby  each  petent  for  every  inhabitant  of  the  vicinage 
party  enters  into  and  defines  for  himself  thereupon  to  bring  his  action  for  the 
an  immediate  obligation  to  the  other.  In  breach  of  duty  to  himself;  not  even  if  he 
the  latter  case,  the  breach  of  such  an  obli-  is  put  to  some  trivial  inconvenience  by  the 
gation  is  a  direct  and  iinmeiliate  wrong  to  obstmction.  If  he  voluntarily  or  negli- 
the  other,  so  that  whether  any  evil  con-  gently  throws  himself  in  the  way  of  being 
sequences  follow,  or  whatever  consequences  injured  by  it,  he  cannot  recover.  Butter- 
follow,  the  cause  of  action  dates  from  the  field  v.  Forrester,  11  East,  60.  The  mere 
wrong,  which  will  be  treated  as  the  cause  violation  of  the  public  duty,  although  the 
of  action,  whether  the  plaintiff  sues  in  tort  duty  is  to  him  indirectly,  involves  no  cor- 
or  contract.  For  instance,  if  an  attoniey  relative  legal  right  on  his  part  to  sue  for 
neglect  his  client's  business  in  such  a  man-  such  violation. 

ner  as  to  break  the  implied  contract  be-  **  It  is  said  familiarly  that  rights  and 

tween  them,  although  a  loss  may  not  occur  duties  are  reciprocal.     This  is,  in  a  moral 

for  years,  a  complete  right  of  action  accrued  sense  and  in  a  properly  understood  legal 

when  the  duty  was  violated;  and  the  sub-  sense,  true.     But  it  is  evident  from  the 

sequent  loss  merely  aggravates  the  injury,  illustration  just  employed  that  there  is  no 

And  whether  he  be  sued  in  assumpsit  or  in  such  legal  reciprocity  between  the  general 

case,  the  breach  of  duty  will  always  be  the  duties  of  public  officers  and  the  rights  of 

injury  for  which  he  must  respond.    Howell  parties  in  whose  behalf  the  duties  are  to 

V,  Young,  5  B.  &  C.  259;  Short  v.  McCar-  be  performed,    that  the  right   is  always 

thy,  supra  ;  Brown  v.  Howard,  2  B.  &  B.  actionable  when  the  duty  is  violated.     In 

73;  Wilcox  v.   Plummer,  4   Pet.  (U.  S.)  the  case  of  the  highway,  a  person  must  be 

172.     But  where  the  duty  is  of  a  public  injured  in  reference  to  some  other  right 

nature,  there  is  no  direct  relation  between  than  that  which  is  correlative  to  the  mere 

the  public  officer  and  the  party  in  whose  duty  of  keeping  the  highway  clear  for  his 

behalf  the  duty  is  to  be  performed.     If  it  benefit,  —  in  his  right  to  his  health,  op 

were  so,  then  there  should  be  the  impli-  limbe,  or  pro{)erty  —  before  he  can  seek 
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to  rua  against  the  plaiuttff  on  tbe  occurrence  of  the  damage,  and  iiot 

legal  rtdrfsM.     Then  he  will  hare  «uffpwil  puUic  dittiea  and  imiivvlHsi  rights  mijtlit 

k  couM<)iu.-atiHl  not  m  iniiu«liAU  u|jiii;y,  Ui    aatuly   eoncedffll.      The  term  'duty' 

Uii  aau  nsort  to  hU  kPtioD  <m  tlit  caw.  may  be  uird  in  a  MtiBe  tgo  alriot  to  ■Uod 

As  officor  neglects  to  wrve  n  aubiHtujii.    It  tbe  teat  oF  iepi  criticiam.     We  aaj  fani- 

I  would  be  utid  tu  bo  bia  duty  to  sei-w  all  liarlj,  tJiat  it  is  an  oBetr's  duty  to  eerra 

•ubpuiniis.     A  plamtitrwliagiire  it  to  lum  iirocca^  — to  obey  the  tnandale  of  a  vriL    - 

goes  to  trial ;  ihe  wiloeaa  volunlarily  ap-  Now  it  is  hi>  functiDU  to  do  ao,  but  w  It 

paans   aud  a  full   n!uor«ry  ia  obtained,  neceasarily  bia  duty,  in  an  abioliite  imm  I 

UuuLi  a  auit  be  ausUinvd  by  Uie  jiluintiff  If  not,  tbeu  than  is  no  abuilute  right  cu 

tor  tbe  ttonfeaaante  of  the  officer  I    la  tlie  thf  part  of  a  suitor  to  Uip  performance  of 

plaintiff'a  rigbt  legftlly  coeiteaaiva  with  the  fuuctioo.     If  the  riglil  «id  duty  wrao 

Ihe  oflieer's  duty  ?    Or  nm«t  aomc  other  absolute,  that  a  writ  must  be  served,  — 

light  of  the  plaintiff  be  affectHi  by  the  served  acooniing  to  its  literal   inamkM, 

neglect,  to  enable  him  tosuatain  su  action  I  and  iodonwd  with  a  true  mum,  —  then 

A  writ  of  attachmeut  ia  aerred  without  the  an  oitii.'er  coiiU  not  defeat  an  action  for  an 

plaintiff'a  consent,  as  a.  auinmon*.     The  escape  on  mesne  prois«,  by  nhowing  that 

defendant  i«  perfretly  r«s|i"iuublo,  and  the  tlie  plaintiff  bad  do  lawful  claim  against 

pbintifr,  without  delaj  or  cmbamissineDt,  the  debtor.     Yet,  that  he  can  is  an  ale. 

obtains  complete   pecuoiary  aatialactian.  uieiitary  principle.   Alexander  v.  tlacauler. 

Can  ha  resort  to  tbe  officer  for  tbe  breach  4  T.  R.  (Ill,     Now  the  real  right  which 

of  hu  dnty  in   not  von>plying  witlj  the  the  law  coufers  upon  a  suitor,  and  the  i«al 

EDandate  of  the  writ  f    An  asseMor's  duty  duty  it  imposes  on  an  officer,  is  that  tb« 

ii  to  make  a  correct  asseument  in  the  case  cUini  iihall  be  enforced,  the  debt  collected, 

of  every  taxpayer.     Tliis  ia  the  obligation  throngh  the  law's  proceM.     The  crvditw 

he  owea  to  tbe  poblio.     His  eondiict  ia  has  no  absolute  right  to  rerinirt  that  Um 

aniawfnl  if  he  negletts  it     If  a  taxpayer  exact  amount  of  imiperty  set  forth  in  hi* 

ia  aaaoased  too  little,  the  public  duty  ia  writ  shall   be  attai:hc.l.      If   the   offiwr 

violated  i  van  the  taipayei  sustain  a  anit  attachts  but  a  tuitb  of  that  sum  and  this 

therefor  1    Or,  even  if  bis  property  is  as-  is  sulficifnt  to  corer  the  plaintiff's  debt,  ha 

scaeod  loo  nincb,  murt  hf  not  wiiit  until  Im*  p'rjonnwl  bis  duty  aud  infringed  upon 

some  other  right  than  that  which  corre-  none  of  tbe  suitor's  rights.     Tbe  same 

aponds  to  the  official  doty  (such  as  his  course  of  reasoning  woold  show  tliat  tlie 

right  to  hia  property,  which  may  not  be  plaintiff  has  no  absolute  right  to  a  correct 

taken  for  an  illegal  tai)  ia  violated  before  return.      For  instance,  if  its  falsity  should 

he   can   sue  1    To  hold   that  every  non-  never  become  known  to  tbe  adverse  party, 

feasance  and  mtsreosonce  of  an  officer  ia  and  an  execution  should  be  levied  upon 

actionable  ptr  te  in  favor  of  the  party  who  the  property  originally  taken  and  should 

is  tbe  special  subject  of  tbe  duty  neglected  l^jally  condemn  it  for  the  plaintiff's  ben- 

or  violated,  would  be  a  source  of  infinite  eflt,  no  action  would  lie.     It  is  but  another 

confusion.     Vr's  concur  in  tbe  proposition  step  in  a  perfectly  naioial  chain  of  reason- 

■nf  Mr.  Justice  Bhkpi.kv,  whose  dissent-  in g  to  say  that  tiie  suitor  has  no  absolute 

ing  opinion  in  Betta  v.  Norris,  ante,  seems  right  to  require  that  any  of  the  defendant's 

to  na  to  contain  reasoning  more  cogent  and  property  shall  bo  attached  ;  although  it  ia 

ooDcloeiona  more  just  than  those  of  the  the  officer's  legitimate  function  to  obi;y  Ihe 

majority  of  tlie  court,  that  'a  mere  vio-  writ     His  right  is  that  the  property  of 

tation  or  neglect  of  duty  enjoined  by  law,  the  defendant,  or  a  certain  portion  of  it, 

or   otherwise   imposed  without  contract,  nhich  was  in  reach  at  the  time  the  attach- 

noleas  accompanied  or  followed  by  an  in-  ment  should  have  been  servi-d,  oritse<iuiv- 

jury  to  Bonte  person,  cannot  be  the  foun-  alent,  shall  be  forthcoming  at  the  time  of 

dation    of   an    action    at   conunon   law,'  the  issue  of  tbe  execution,  in  case  the  eK> 

Again,  it  would  seem  that  for  tbe  justi-  ecution  debt  is  not  paid  on  tbe  officer's 

lication  of  our  general   position   in    the  demand.     So  far  as  the  attachment  is  coo- 

preaeat  case,  a  strict  reci|irocity  between  cerm-d,  therefore,  the  creditor  is  only  entir 
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from  the  date  of  the  removal  of  the  pillars.^  So  where  the  trustees  of  a 
turnpike  companj'  negligently^  made  and  continued  in  their  road  im- 
proper catchpits  for  water,  so  that  on  some  occasions  the  water  flowed 
over  and  injured  the  plaintiff's  land,  it  was  held  that  the  continuance  of 
the  catchpits  afforded  a  new  cause  of  action  every  time  such  damage 
was  caused,  and  that  the  statute  only  ran  on  each  cause  of  action  from 
the  time  it  arose. ^ 

In  an  action  for  maliciously  opposing  the  discharge  of  an  insolvent 
debtor,  time  was  considered  to  run  from  the  date  of  the  opposition,  and 
not  from  the  cessation  of  imprisonment.'  But  in  an  action  for  false 
impnsonment  the  statute  does  not  begin  to  run  until  the  imprisonment 
ends.^    But  in  an  action  for  malicious  prosecution  or  arrest,  the  stat- 

tled  to  require  that  the  officer  shall  pro-  negligence  of  the  sheriff  in  that  respect  a 

ceed  at  his  peril  if  he  omits  to  attach.     A  cause  of  action.*    In  a  later  case,  the  same 

suitor's  right  is  not,  then,  a  right  to  literal  judge  says :  *  When  the  clear  right  of  a 

forms  of  procedure,    but    to  enforce   his  jmrty  is  invaded  in  consequence  of  an- 

judgment  and  collect  his  debt  by  law.  other's  breach  of  duty,  he  must  be  entitled 

Until  this  right  is  injured,  no  right  is  in-  to  an  action  against  that  party  for  some 

jured.     Until  the  officer  fails  to  bring  the  amount.'    Clifton  v.  Hooper,  6  Ad.  &  El. 

property  of  the  debtor  within  the  power  468."    The  court  held  that  the  statute  of 

of  the  law's  final  process,  founded  upon  a  limitations  took  date  from  the  time  of  the 

creditor's    valid  judgment,  he  has  been  consequential  injury,  and  not  from  the 

guilty  of  no  violation  of  duty  in  a  legal  misfeasance  or  nonfeasance  of  the  officer, 

view.     So  that,   if  we  suppose  u  direct  and  gave  judgment  for  the  plaintiff.     See 

relation   between    the    plaintiff  and    the  also  Roberts  v.  Read,   16  East,  215,  and 

officer  —  a  legal  reciprocity  of  right  and  Gillon  v.  Boddington,  1  C.  &  P.  541 ;  and 

duty    between   them,   and  concede    that  see  Whitehouse  v.  Fellowes,  10  C.  B.  N.  B. 

damages  are  to  be  presumed  whera  the  765;  and  Denys  v.  Shuckbui^h,  4  Y.  &  C. 

former  is  invaded  or  the  latter  violated,  it  42. 

is  clear  that  neither  of  these    incidents  ^  Bonomi  v.  Backhouse,   5  Jur.  K.  s. 

occurs  until  something  more  than  a  neglect  134.5,  9  H.  L.  508.     This  case  was  decided 

to  attach  or  an  incorrect  return  is  impu-  on  appeal  by  LordsWESTBURY,  Brougham, 

table  to  the  officer.    The  doctrine  to  which  Cranworth,Wen8LEYDALE,  and  Chelms- 

our  course  of  reasoning  has  brought  us  is  ford,  with  the  assistance  of  six  of  the 

not  novel  as  a  general  proposition.     Lord  judges. 

Tenterdek,  in  Lewis  v.  Morland,  2  B.  &  *  Whitehouse  v,  Fellowes,  10  C.  B.  N.  8. 

Aid.  64,  previous  to  the  decision  of  Barker  765. 

V.  Green,  arUCt  used  this  language;  'Sup-  *  See  Nicklin  v.  Williams,  10  Ex.  259; 
posing  the  sheriff  to  be  guilty  of  a  breach  Violett  v.  Sympson,  8  Ell.  &  Bl.  344. 
of  duty  in  letting  the  party  out  of  custody,  *  Dusenbury  v,  Keiley,  8  Daly  (N.  Y. 
it  does  not  thence  follow  that  any  action  C.  P.),  159.  In  Eggington  v.  Mayor  of 
can  be  maintained  against  him  for  such  Lichfield,  32  Eng.  L.  &  £<i.  237,  the  plain- 
breach  of  duty.'  The  opinion  of  Lord  tiff  was  imprisoned  upon  an  illegal  warrant, 
Denman,  in  the  case  of  Randell  v.  Whipp,  and  upon  an  application  to  court  an  order 
10  Ad.  &  El.  719,  contains  this  passage  :  was  made  for  his  discharge.  Previously  to 
*  We  agree  with  the  case  of  Brown  v.  Jar-  the  making  of  the  order  another  warrant 
vis,  that  it  is  the  duty  of  the  sheriff  to  had  been  given  to  the  jailer  by  the  parties 
arrest  the  party  on  the  first  opportunity  who  obtained  the  first  warrant,  and  the 
that  he  can  ;  but  we  also  agree  with  the  jailer  detained  the  plaintiff  upon  this  war- 
court  in  that  case,  that  some  actual  dam-  rant  after  the  granting  of  the  order.  The 
age  must  be  shown  in  order  to  make  the  last  warrant  was  subsequently  adjudged  11- 
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nte  begins  to  run  as  soon  as  the  process  is  served  or  the  orrest  is 
made.' 

In  the  ease  first  cited  in  tlie  preeeding  note,*  Parke,  B.,  referring  to 
the  above  eases  as  to  consequential  damage,  said,  *'  It  remains  to  con- 
sider some  cases  cited  and  mucli  relied  on,  showing  that  ttie  limitation 
of  actions  under  particular  statutes  directed  to  be  brought  within  a  cer- 
tain time  '  from  the  fact  committed,'  dat«d  from  the  penod  when  con- 
sequential damage  was  occasioned,  and  therefore  it  was  said  (hat  the 
damage  was  the  cause  of  action.  These  statutes  mean  no  donbt  the 
limitation  to  tuq  from  the  act,  that  is  the  cause  of  action.  Itut  on 
examining  thess  cases  they  do  not  appear  to  be  for  injuries  to  rights, 
which  this  is,  but  solelj  for  consequential  damages,  where  the  orig- 
inal act  itself  was  no  wrong  and  ouly  became  so  by  reason  of  those 
damages." 

An  important  distinction  exists  between  actions  arising  from  torts 
sod  upon  assumpsit,  in  tliat  the  right  to  the  former  cannot  bo  revived 
by  acknowledgment.' 

Sec.  179.  Keellgenoe. — In  actions  for  injuries  resulting  from  the  neg- 
Ugcuee  or  unskilfulueBS  of  another,  the  statute  attaches  and  begins  to  run 
fW)m  the  time  when  the  mjurj'  was  first  inflicted,  and  not  from  the  time 
when  the  fiill  extent  of  the  damages  sustained  has  been  ascertained.* 
The  gist  of  the  action  is  the  negligence  or  breach  of  duty,  and  not  the 
consequent  injury  resulting  therefrom.'     But  where  a  person  or  corpo- 


legal.    Held,  thtit  the  imprisoDinent  uidpr 
the  flnt  warmnt  wn*  U-rmi  tinted   hy  the 
order,  and  ttint  tb«  Btntute  of  limitnlions 
began  to  run  Trotn  thHt  period. 
1  Pmtc  V.  Page,  18  Wis.  337. 

•  Nioklin  v.  WilliamB,  ante. 

•  Galligher  b.  Hollingsworth.  3  H.  & 
M,  (Md,)  122;  Ooodwyn  v.  Good«yn,  18 
G«.1H. 

•  CrawfonI  t.  Goulden,  S3  Ga.  173; 
Vlilatx  V.  Pliimraer,  4  Pet.  (U.  S.)  172; 
The  Governor  v.  Gordon,  15  AU.  72;  Bank 
of  Utiea  r.  Childs,  6  Cow.  (N.  Y.)  238; 
Niag»ra  Bank  v.  Plumb,  9  Wend.  (N.  Y.) 
287;  Mnrdis  t>.  Shnckleford,  4  Ala.  495; 
Brown  v.  Howard,  2  B.  6  B.  78;  Thurston 
c.  Blacktnton,  36  lod.  501.  In  Bank  of 
Utita  V.  Childs,  6  Cow.  (N.  Y.)  238,  a 
notary  neglected  to  charge  a  prior  indarser 
by  giving  the  rcqnisite  notice  of  non-pay- 
menl,  Sc,  and  the  bank  was  compelled  to 
pa;  daniagei.  The  action  in  favor  of  the 
bank  not  hnving  been  commenced  until 
more  than  iix  yeara  after  the  negligent  act 
WM  done,  was  held  barred  by  the  Btatiile, 
bKanse  its  right  of   actiou  against  the 


notary  accraed  immediately  oi 


itupoi 


I'T 


mcnt  of  Jnningi'3 
Wilcox  ».  Hammer,  anU,  a  note  was 
placed  in  the  hands  of  an  attorney  for  col- 
lection, end  he  neglected  to  join  an  iii- 
doiBer  in  the  action.  Subsequently  he 
sued  the  iiidoi'ser,  but.  because  of  a  mis- 
take in  the  process,  it  finally  (ailed,  and 
the  statute  having  then  mil  aa  against  the 
indorser,  and  by  reason  thereof  his  liabililr 
upon  the  note  censed,  the  question  was, 
whether  the  cause  of  action  arose  agaiu'-t 
the  attorney  when  the  mistake  was  niaile, 
or  from  the  time  when  the  damage  wa.< 
finally  developed.  The  court  held  that 
it  arose  and  beeame  complete  when  the 
mistake  was  made,  and  as,  dating  from 
that  period,  the  statute  hnil  rua  in  his 
favor,  he  had  judgment  in  bis  favor  in  the 

*  Thurston  v.  Blackinton,  anie  ;  Gustin 
fl.  Jefferaon,  15  lona,  158;  Nortbnip  o. 
Hill,  61  Barli.  (N.  Y.)  136;  Lathrop 
B.  Snellbaker,  8  Ohio,  N.  s.  276:  Argnll  e, 
Kelso,  1  flandf.  (K.  Y.)  98;  Ellis  c.  Kelw, 
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ration  is  primarily  liable  for  the  Degligencc  or  misfeasance  or  malfeasance 
of  another,  the  statute  does  not  begin  to  run  upon  the  remedy  of  sudi 
person  or  corporation  against  the  person  guilty  of  such  negligence  or 
breach  of  duty  until  the  liability  of  such  person  or  corporation  has  been 
finally  fixed  and  ascertained ;  ^  because,  in  the  latter  case,  the  gist  of 
the  action  is  the  damage,  while  in  the  former  it  is  the  negligence  or 
breach  of  duty.  In  actions  for  negligence,  the  Juiy  are  not  restricted 
to  damages  accrued  up  to  the  time  of  action  brought,  but  maj*  include  all 
which  have  accrued  up  to  the  time  when  the  verdict  is  rendered,  as  well 
as  such  as  are  likely  to  result  in  the  future.*  There  seems  generallj-  to 
be  no  distinction  as  to  the  time  when  the  statute  applies  l)etween  actions 
for  misfeasance  or  malfeasance  and  any  ordinary  action  on  the  case.' 
But  in  actions  of  this  class  a  question  may  arise  as  to  the  exact  time 
when  the  default  arose,  and,  as  a  right  of  action  does  not  exist  until 
default,  this  question  is  material.  Questions  of  this  character  most  fre- 
quently arise  in  actions  against  public  officers,  and  the  rules  relating 
thereto,  so  far  as  any  have  been  settled,  have  already  been  given  antey 
in  the  section  relative  to  sheriffs. 

Sec.  180.  NuiBancea.  —  The  rule  in  reference  to  acts  amounting  to  a 
nuisance  is,  that  every  continuance  is  a  new  nuisance  for  which  a  fi*esh 
action  will  lie,  so  that,  although  an  action  for  the  damage  from  the 
original  nuisance  may  be  barred,  dam^es  are  recoverable  for  the  six 
years  preceding  the  bringing  of  the  action,  provided  such  a  period  of 
time  has  not  elapsed  that  the  person  maintaining  it  has  acquired  a  pre- 
sumptive right  to  do  so.*  Thus,  in  the  case  first  cited  in  the  last  note, 
in  an  action  brought  to  recover  damages  for  injuries  sustained  by  reason 
of  the  erection  of  a  dam,  which  set  back  the  water  of  a  stream  and 
overflowed  the  plaintiff's  land,  it  was  held  that  while  the  plaintiff  was 
barred  from  recovering  damages  arising  from  the  erection  of  the  dam, 
he  might  recover  for  its  continuance.  The  same  rule  was  adopted  in 
an  English  case,*  where  the  defendants  as  trustees  of  a  turnpike-road, 
who  had  erected  buttresses  to  support  it,  on  the  plaintiff's  land,  were 
held  liable  for  its  continuance  there,  although  they  had  already  been 
sued,  and  responded  in  damages  for  its  erection.*    But  while  this  is  the 


18  B.  Mon.  (Ky.)  296;  Sinclair  v.  Bank, 

2  Strobh.  (S.  C.)  344;  Cook  v.  Rives,  13 
8.  &  M.  (Miss.)  328;  Battley  v,  Faulkner, 

3  B.   &  Aid;  288;   HoweU  v.  Young,  6 
B.  &  C.  259. 

1  Veazie  v.  Penobscot  R.  R.  Co.,  49  Me. 
126. 

*  Wilcox  V.  Pluramer,  ante. 

*  Baker  v.  Atlas  Bank,  9  Met.  (Mass.) 
182;  Hinsdale  v.  Lamed,  16  Mass.  68; 
Mather  v.  Green,  17  Mass.  66;  Fisher  v. 
Pond,  1  Hill  (N.Y.),  672. 

*  Staples   V,    Spring,    10    Mass.    72  ; 


Hohnes  v.  Wilson,  10  Ad.  &  El.  503  ; 
Bowyer  v.  Cook,  4  De  G.  &S.  236;  McCon- 
nell  V.  Kibbe,  29  III.  483. 

*  Holmes  v.  Wilson,  10  Ad.  &  El. 
503. 

«  McConnell  v.  Kibbe,  29  HI.  483.  In 
Bowyer  v.  Clark,  4  De  G.  &  S.  236,  the 
defendant  placed  stumps  and  stakes  in  a 
ditch  on  the  plaintiff's  land,  and  the  plain- 
tiff, having  recovered  against  him  for 
placing  the  stumps  and  stakes  there, 
brought  a  second  action  for  continuing 
them  there,  and  it  was  held  that  he  could 
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rule  89  to  nnisancea  of  a  transient  rathT  than  of  a  permanent  charocter, 
yet.  when  the  original  niiisanee  i^  of  a  pennanent  character  no  tbat  the, 
damage  iuflieted  therelij'  is  of  a  i«rmaneot  character,  and  goes  to  the 
entire  destruction  of  the  estate  affected  therebj",  a  recovery  not  outi' 
may  but  must  be  had  foi-  the  entife  damage  in  one  action,  as  ilic  dam- 
age is  deemed  to  be  original :  *  and  as  the  entire  damage  accrues  from 
the  time  the  nuisance  is  created,  and  only  one  recovery  can  be  liad,  tlio 
statute  of  limitations  begins  to  run  from  the  time  of  its  erection  agatnf  t 
the  owner  of  the  estate  or  estates  atiected  thereby.*  Thus,  in  the  case 
last  cited,  the  ]jlain(iff  was  the  owner  of  certain  lots  in  Council  Blulis. 
In  1859,  the  lots  were  crossed  by  a  meandering  stream  called  Indian 
Creek.  In  order  to  remove  the  stream  from  one  of  the  streets  of  the 
city,  the  city  determined  to  and  did  cut  a  (Iit<h  along  tlie  side  of  the 
street  and  across  the  end  of  the  plnintitf's  lots.  The  stream  was 
turned  into  the  ditch.  Tliia  was  done  in  1859  and  1860.  The  ditch 
was  extended  to  a  county  ditch,  but  was  not  cut  as  deep  as  the  county 
Jitch,  into  three  feel  i  in  consequence  of  which,  owing  to  the  nature  of 
the  soil,  a  cavity  was  created  at  the  point  where  the  city  dit«h  fell  into 
the  county  ditch,  which  cut  back  up  tlii!  stream.  It  reached  the  jtlatn- 
tiff's  lots  in  186fi,  when  he  began  to  sustain  damages  from  the  action 
of  the  water.  Prior  to  the  commencement  of  the  action  against  llio 
city  for  damages,  the  ditch  had  become  fifty  feet  wide  and  twelve  feet 
tleep ;  ami  to  arrest  the  action  of  the  water  and  couBne  it  within  it-s 
proper  channel  tlie  plaintiff  built  a  wall,  which  accompiished  the  desii'ed 
result. 

The  statute  of  limitJitions  being  pleaded,  the  court  below  directed  the 
jury  to  find  a  verdict  for  the  defendant,  which  was  sustained  ujwn  ap- 
peal.'    Without  desiring  or  in  any  measure  intending  to  question  the 


IS  the  n 


■e  of  the  original 


day  it  vrna  contiaued. 

1  Troj  V.  Cheahire  R.  E.  Co.,  23  N.  H. 
101  ;  AnonymoHg,  4  Dall,  (U.  S.)  H7  ; 
Poirera  v.  CounL-il  Bliiffs,  45  Town,  es2. 
See  also  Knosas  It.  R.  Co.  v.  Mihiman,  17 
Kan.  224. 

"  Powpin  0.  Council  Bluffs,  ante;  Wood 

'  Adam.'*,  J.,  in  dr-livering  the  opinion 
of  the  court,  said:  "  No  suit  could  hnve 
be«n  maintnin^d  until  eoine  Hetuiil'  injury 
WM  caused  to  the  plaintiff  by  the  fwtion  of 
the  wnter,  rpaulling  from  Ihe  improper  con- 
atniction  of  the  ditnh.  But  in  ISfifl,  if  not 
earlier,  the  plaintiff's  i)renii3e3  bi^n  to  be 
injured,  and  he  then  of  course  had  a  right 
of  action.  The  only  question  in  tliis  eaxe 
is  M  to  the  character  of  th<'  damage.    Was 


it,  as  it  occurrei!  from  day  to  day,  new  dam- 
age I  If  so,  the  plaintiff  was  entitled  un- 
der the  evidence  to  recover  some  damage. 
Although  his  right  of  action  as  to  a  part  of 
the  ilaiuagea  wliich  lie  had  sustained  miglit 
be  Inrred,  we  have  la  ilistingutidi  them  as 
between  what  must  bt  rej^ardeii  as  oiigiual 
damages  and  what  may  be  regardeil  as 
new  damages.  In  3  HI.  Com.  220,  it  is 
said  that  every  continuance  of  a  nuisance 
is  held  to  be  a  fresh  one,  and  that,  there- 
fore, «  fresh  action  will  lie.  In  Stapls  v. 
SpriuR,  10  Mass.  72,  action  was  brought  to 
recover  for  damagea  which,  it  was  allejp'd, 
the  plaintiff  had  sustained  by  reason  of  his 
land  being  overflowed  by  defendaiiLs'  mill. 
<tain.  It  was  held  that,  while  plaintiff  was 
barred  from  recovering  for  damage  caused 
by  the  erection  of  the  dam,  he  might  nv 
cover  for  damage  canned  byitsct 
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general  doctrine  announced  by  the  court,  that,  when  the  damage  is  com- 
plete by  the  original  act  creating  the  nuisance,  the  statute  begins  to  run 

In  McConnell  v,  Kibbe,  29  111.  488,  the  not  permanent.  In  the  Town  of  Troy  v, 
same  doctrine  is  recognized.  The  defend-  Cheshire  Railroad  Co.,  above  cited,  6£Li<, 
ant  owned  the  lower  story  of  a  building,  J.,  said:  'Wherever  the  nuisance  is  of  such 
the  plaintiff  the  upper  stories.  The  de-  character  that  its  continuance  is  necessarily 
fendant  removed  in  his  story  a  partition  an  injury,  and  where  it  is  of  a  permanent 
brick  wall,  whereby  the  plaintiff's  part  of  character  that  will  continue  without  change 
the  building  was  injured.  Walker,  J.,  from  any  cause  but  human  labor,  there  the 
said:  *  The  continuance  of  that  which  was  damage  is  an  original  damage  and  may  be 
originally  a  nuisance  is  regardeil  as  a  new  at  once  fully  compensated.' 
nuisance.'  As,  however,  the  suit  was  "  The  principle  thus  stated  is  suflScient 
brought  for  the  creation  of  the  nuisance  to  enable  us  to  tread  our  way  through  any 
and  not  its  continuance,  it  was  held  that  apparent  difficulties  which  surrounded  our 
plaintiff  could  not  recover,  the  cause  of  path.  In  the  light  of  it  we  can  see  that  iu 
action  for  the  creation  of  the  nuisance  a  case  of  overflow  from  a  mill  dam  the  in- 
ihaving  become  baiTod.  In  Bowyer  v.  jured  party  should  be  allowed  to  maintain 
Cook,  4  M.  G.  &  S.  236,  the  plaintiff,  hav-  successive  suits.  Somewhat  depends  on 
ing  previously  recovered  against  the  defend-  the  way  the  dam  is  used.  The  injury, 
ant  for  placing  stumps  and  stakes  on  his  therefore,  is  not  uniform.  But,  what  is  of 
Jand  in  a  ditch,  brought  suit  for  continuing  controlling  importance,  the  dam  if  not 
•them  in  the  ditch.  It  was  held  that  he  could  maintained  will  go  down,  as  surely  as  the 
recover.  In  Holmes  v.  Wilson,  10  Ad.  &  sun  will  go  down,  and  the  nuisance  of  itself 
£1.  503,  the  defendants,  as  trustees  of  a  will  come  to  an  end.  Its  duration  will  be  de- 
turnpike  road,  had  built  buttresses  to  sup-  tennined  by  freshets  and  other  forces  which 
port  it  on  the  plaintiff's  land.  Although  are  contingent  and  therefore  incalculable, 
the  plaintiff  had  already  recovered  for  the  It  may,  indeed,  be  so  built  that  it  should 
creation  of  the  nuisance,  it  was  held  that  be  regarded  as  permanent.  In  such  case  it 
he  might  recover  for  its  continuance.  The  is  said  that  the  damage  should  be  considered 
dividing  line  between  the  cases  above  cited  and  treated  as  original.  The  Town  of  Troy 
and  those  in  which  the  damages  are  con-  v,  Cheshire  Railroad  Co.,  above  cited, 
sidered  as  having  all  accrued  at  once  as  a  "While  no  infallible  test  can  be  applied  to 
part  of  the  original  injury  is  not  always  enable  us  to  determine  whether  a  structure 
clearly  distinguishable.  In  the  Town  of  is  permanent  or  not,  inasmuch  as  nothing 
Troy  V.  Cheshire  R.  R.  Co.,  1  N.  H.  23,  in  absolutely  permanent,  yet,  when  a  struc- 
83,  the  defendant  had  built  its  road  partly  ture  is  practically  determined  to  be  a  per- 
over  the  highway.  While  it  was  held  that  manent  one,  its  permanency,  if  it  is  a 
plaintiff  could  recover  only  for  the  damages  nuisance  and  will  necessarily  result  in 
which  had  been  sustained  at  the  time  of  the  damages,  will  make  the  damages  original, 
commencement  of  the  suit,  yet  it  was  con-  "  If  we  apply  the  principle  above  stated  to 
sidered  that  all  the  damages  which  plaintiff  the  case  at  bar,  we  must  hold  that  the  dam- 
had  sustained,  or  could  sustain,  accrued  ages  were  original.  The  plaintiff 's  ground 
•when  the  defendant's  road  was  built,  and  of  complaint  is  that  the  ditch  was  improp- 
that  only  one  recovery  could  be  had.  This  erly  constructed.  As  constructed  it  resulted 
case  is  similar  to  the  one  last  above  cited,  in  the  excavation  of  the  plaintiff's  lots, 
but  distinguishable  from  it.  The  differ-  The  damage  consisted,  not  in  excavating 
ence,  however,  consists  in  the  fact  that  the  the  lots,  but  in  doing  an  act  which  resulted 
railroad  bed  was  deemed  a  permanent  struc-  in  their  excavation. 

<ture,  in  such  sense  that  it  was  not  to  be  '*  The  result  too  was  a  necessary  one,  the 

presumed  that  the  company  would  remove  ditch  remaining  as  constructed.    The  cause 

it.     The  turnpike  buttresses  were  not  of  of  the  difficulty  was  a  permanent  one  iu 

such  character.     So,  too,  iu  the  case  where  that  it  would  not  grow  less  unless  remedied 

the  defendant  had  placed  stumps  and  stakes  by  human  labor.     The  case,  therefore,  is 

in  the  plaintiff's  ditch,  the  obstruction  was  strictly  within  the  rule  applied  in  the 
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from  that  time ;  yet,  in  tbe  particular  case  wntler  the  facts  stated,  we 
cannot  assent  to  the  ruling  of  the  court,  that  the  plaintiff'H  remedy  was 
full  aud  complete  where  damage  first  intervened  from  the  defendant's 
acts.  Ae<.'ordiug  to  the  statejuent  of  the  court,  the  damages  resulted 
fhjm  day  to  clay  by  the  widening  of  the  ditch,  until,  from  a  ditch  of  a  few 
feet  i«  width,  it  extended  to  a  width  of  fifty  feet,  and  migbt,  except  for 
the  act  of  the  pkintilf  by  the  erectioa  of  the  wall,  have  extended  indefi- 
nitely. To  say  that  the  plaintiff  was  bound  to  know  from  tbe  first  injurj" 
to  the  estate  tliat  this  result,  in  the  very  nature  of  things,  would  ensue, 
is  neither  logical  nor  natural ;  and,  witliout  stopping  to  elaborate  upon 
the  matter,  we  must  say  that  it  is  not  within  tbe  reason  of  the  case  upon 
which  the  court  relied.'    In  that  case  the  damage  was  complete  when 


Tewn  of  Troy  v.  Cheshire  Railroad  Co., 
kbovs  cited.  Nor  does  the  rulo  aObni  ao; 
fUfficiiliy  in  the  nssosaniait  of  damagfis, 
nhicb  is  aootlier  test  for  determining  the 
question  under  consideration,  or  rather  the 
oiin:ddi!ration  of  tbe  difficulty  of  ansesaiuf; 
dunugi'a  is  uiotber  way  of  applying  snb- 
stontiHlly  the  same  tent.  If  Ule  cause  of 
tbe  injnr;  U  pennnneat,  the  dftcnages  can 
he  foreseen  and  estimnted.  If  Ihe  i.'oiiNe  of 
Uie  injury  is  not  permanent,  if  it  deiieiida 
upon  human  Toljtion  (as  the  maintenance 
of  a  mill-dam),  the  damB^ea  CBDOot  be  fore- 
seen and  estimated.  Where  the  ImttresKs 
were  jilaueil  dq  the  yJnintiff's  InnJ,  in 
Holmes  v.  Wilson  H  iiL,  shove  ritnd,  the 
damages  enqld  not  be  foreseen  and  Dsti- 
mated.  The  defendants  vere  trespas-iers, 
and,  the  structure  not  being  necessarily 
permanent,  it  was  not  to  be  prenunied  that 
the  defendants  would  continue  the  tres- 
pass. The  presumption  was  that  it  would 
bo  discontinued.  But,  there  being  no  pre- 
Huniption  na  Co  the  time  when  it  wonld  be 
discontinued,  the  danmges  could  not  be 
foreseen  and  estimated. 

"Thesameprinciplelies  at  the  founds  tion 
of  the  dictum  in  McConnell  f.  Kibbe.  abore 
cit«d,where  the  defendant  owned  the  lower 
story  and  the  plaintiff  the  upper  stories  of 
a  house,  and  the  defendant  remored  a  par- 
tition hrick-wall  which  was  neceeaary  for 
support.  It  could  not  be  presumed  that 
the  defendant  would  nilov  tbe  superincum- 
bent stories  to  fall.  It  n-as  to  be  prcsomed, 
therefore,  that  he  would  arrest  Ihe  diffi- 
culty. With  such  a  presumption  tlie 
damages  could  not  he  foreseen  and  csti- 


"When  tbe  Fall  in  the  stream  in  question 
had  moved  book  from  the  county  ditch  to 
tlic  plaintiff's  lots  and  the  creek  ditch  be- 
gan to  deepen  and  widen  alon^  those  lota, 
as  it  had  been  doing  for  rix  yesrs  on 
tbe  Innd  below,  no  eepeuinl  foresight,  wa 
apprehend,  was  n^ed  to  ]iredict  the 
resnlL  At  all  evcut«,  it  must  be  ai>sumed 
that  tliat  may  be  foreseen  which  resalls 
from  the  ordinary  snd  constant  forces  of 

"The  paintiff'adamagewas  aoBceptible 
of  immediate  estimation,  No  lopse  oftinia 
was  uecesBHry  to  develop  it.  It  was  the 
difference  between  the  value  of  hia  lots  as 
they  Houh!  have  been  if  the  ditch  hud  been 
properly  constructed,  and  tbe  value  of  them 
as  they  were  witli  the  ditch  as  it  was.  To 
reach  this  value,  regard  might  be  had  to 
the  reasonable  cost  of  the  remedy  fur  the 
trouble,  if  the  cost  would  not  be  greater  than 
the  probable  damage  which  would  ensue 
if  no  remedy  were  a|iplied.  The  remedy, 
whether  a  wall  or  something  else,  it  was 
the  plaiiiliff's  privilege  to  apply." 

'  Troy  V.  Cheshire  It.  R.  Co.,  ante.  A. 
is  the  owner  of  a  house,  and  B.  is  the  owner 
of  a  mine  under  it.  and,  in  working  the 
mine,  leaves  insufficient  snp]>ort  to  the 
house.  The  house  is  not  damaged  until 
some  time  after  the  workings  have  ceased. 
Held,  that  A.  could  bring  an  action  at 
any  time  within  sii  years  after  the  mis- 
chief happened,  and  was  not  bound  to 
bring  it  within  six  years  after  the  work 
was  done  which  originally  led  to  the  mis- 
ehief.    Backhouse  v.  Bononii.  1  El.  P.  ft  S. 

The  deFendanta  were   the  trustees  of  a 
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the  act  creating  the  nuisance  was  completed ;  bat  in  the  Iowa  case  the 
damage  was  progressing  from  day  to  day,  and  could  not  have  been  fore- 
seen. The  injury,  as  first  existing,  did  not  destroy  the  plaintiff's  estate, 
nor  inflict  such  damage  as  could  be  said  to  be  permanent  or  continuous. 
In  the  case  last  referred  to,^  and  which  may  be  said  to  carry  the  doctrine 
to  the  very  extreme  limit,  the  original  act  creating  the  nuisance  at  once 
produced  all  the  damage  that  ever  could  result  from  the  act,  and  de- 
stroyed all  that  part  of  the  estate  of  the  plaintiff  for  all  practical  pur- 
poses, so  that  when  the  act  was  completed  all  the  damage  that  could 
be  effected  thereby  was  consummated ;  but  in  the  Iowa  case,  while  the 
original  act  was  unlawful,  yet  the  consequences  thereof  could  not  have 
been  foreseen  in  its  inception,  and  the  damages  therefh>m  to  the  plain- 
tiff's estate  were  not  susceptible  of  ready  or  immediate  computation  ;  so 
that,  in  our  judgment,  the  wrong  was  apportionabie,  and  might  have  been 
the  ground  of  separate  and  distinct  actions,  the  last  of  which  should  have 
dated  from  the  period  when  the  injury  was  finally  checked  by  the  erec- 
tion of  the  wall,  which  the  plaintiff  was  under  no  obligation  to  erect,  but 
the  expense  of  the  erection  of  which  was  a  proper  element  of  damage.* 
The  doctrine  of  the  Iowa  case  is  in  confiict  with  the  doctrine  of  a  lead- 
ing English  case.*  In  that  case  it  appeared  that  in  1833  a  manufactory 
was  erected  on  a  close ;  and  in  1841  and  betweeu  that  time  and  1849 
the  buildings  were  enlarged.  In  March,  1842,  the  close  and  buildings, 
which  were  leased  for  a  term  which  expired  in  October,  1851,  were  con- 
ve3x*d  in  fee  by  S.,  the  owner,  to  C.  C.  died  in  1849,  and  in  November, 
1851,  the  devisees  under  his  will  conveyed  the  close  and  buildings  to  the 
plaintiff  in  fee,  who  before  1849  was  assignee  of  the  term  and  occupied 
the  buildings.     In  1849  and  1850  the  defendants,  in  getting  coal  from 


turnpike  road,  and  tlie  plaintiff  alleged 
that  they  so  negligently  made  and  main- 
tained certain  catx;hpits  for  carrying  off  the 
water  from  the  road  that  large  quantities 
of  water  ran  into  his  land  and  coUicries, 
wheruby  he  was  greatly  damaged.  The 
plaintiff  first  complained  in  July,  1859,  and 
tlie  defendants  made  some  alterations;  he 
was  again  damaged,  and  complained  in 
December  of  the  same  year,  and  eventually 
brought  this  action.  On  behalf  of  the  de- 
fendants, it  was  contended  that  the  action 
was  not  brouglit  in  time,  inasmuch  as  it 
was  not  brought  within  three  months  after 
the  act  complained  of  was  committed,  as 
enacted  by  sec.  147  of  the  Turnpike  Road 
Act,  8  Geo.  IV.  c.  126.  Held,  that  the 
action  was  in  time,  as  no  cause  of  action 
arose  to  the  plaintiff  so  long  as  the  works 
of  the  defendants  caused  him  no  damage, 
and  that  the  cause  of  action  first  accrued 


when  the  plaintiff  iieceived  actual  damage. 
Whitehouse  v.  Fellowes,  9  C.  B.  N.  8.  901; 
Same  v.  Same,  13  id.  765. 

1  Troy  V.  Cheshire  R.  K.  Co.,  anie, 
a  Plumer  v.  Harper,  8  N.  H.  38.  Ill 
Polly  V.  McCall,  87  Ala.  20,  an  action  was 
brought  for  injuries  resulting  to  the  plain- 
tiff's land  from  the  diversion  of  the  water 
of  a  brook  by  means  of  a  ditch  and  levee, 
which  when  first  constructed  did  not  injure 
the  plaintiff's  land,  except  at  times  of  great 
floods.  Subsequently,  the  ditch  became 
filled  with  sand,  and  the  plaintiff's  land 
was  injured  by  the  overflow  of  water  from 
it  The  court  held  that,  as  no  action  could 
accrue  to  the  plaintiff  until  his  lands  were 
injured  from  the  maintenance  of  the  ditch, 
the  defendant  could  acquire  no  title  hf 
presumption  exwpt  from  that  period. 

'  Hamer  v.  Knowles,  6  H.  &  N.  454. 
See  also  Bonomi  v.  Backhouse,  ante. 
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their  mines,  near  but  not  immediatDly  adjoining  the  dose,  caused  tlie 
surface  to  subside,  by  whicU  tlie  buildings  were  injured.  The  de- 
visees of  C.  did  not  thereby,  iu  fact,  sustain  any  damage,  inustnucb 
as  they  iocurred  no  expense,  and  continued  to  receive  the  full  i-ent 
for  the  premises,  and  upon  the  sale  tliereof  obtained  the  full  value, 
without  reference  to  any  injury  thereto  (of  which  they  were  igoo- 
LHt)  by  the  mining  operations.  SubsequenOy  to  thu  sale  to  the 
plaintiiT,  the  working  of  the  mines  under  lands  near  to  but  not  ad- 
joining the  close  on  which  the  buildings  stood  occasioned  n  furtlier 
subsidence.  No  damage  was  done  by  the  working  of  the  mines  subse- 
quently to  July.  1852  ;  butthe  subsidence  of  the  ground  continued,  —  th« 
consequence  of  the  previous  mining  operations.  The  mining  was  skil- 
fully conducted,  and  the  buildings  did  not  contribute  to  the  subsidence. 
In  August,  I6b5,  the  plaintiff  brought  an  action  against  the  defendant. 
.Held,  that  hewasentitled  to  recover  damages  m  respect  of  the  deteriora- 
tJon  ill  value  of  the  manufactory,  the  miu;hiner^'  broken,  the  increased 
expense  of  keeping  it  in  reitair  and  working  order,  and  ihe  diminished 
pi-oflts  both  in  respect  of  his  occupation  before  and  afier  the  purchase, 
and  that  tlic  statute  of  limitatious  did  nut  bar  the  plaintilTs  claim.  We 
think  that  in  the  Iowa  case  the  court  failed  to  make  a  proper  distinction 
between  a  wrongful  act  amounting  to  a  nuisance,  which  of  itself  creates 
u  complete  and  permanent  injury,  and  a  nuisance  which  is  permanent, 
but  the  injury  from  which  is  not  oidy  continuous  but  also  constantly 
juttreasing.  In  the  former  case,  there  cjn  be  no  doubt  but  that  the 
statute  would  run  Irom  the  completion  of  the  thing  creating  the  uuisance  ; 
in  tlie  latter  ease  successive  actions  would  lie  until  the  nuisance  is 
abated.* 

Sec.  181.  Aotlou  moat  be  broaght  before  ProscriptlTe  Right  has 
been  acquired.  —  While,  as  we  have  stated,  each  continuance  of  a  nui- 
sance is  treated  as  a  new  nuisance,  and  furnishes  a  new  ground  of 
action  which  affords  a  good  ground  of  recovery,  although  the  statute 
may  have  run  upon  foimer  injuries  from  the  same  nuisance,  yet  tliis 
proposition  only  holds  good  when  the  action  is  brought  before  the  per- 
son erecting  or  maintaining  tlic  nuisance  has  acquired  a  prescriptive 
right  to  do  so,  bj'  the  lapse  of  such  a  period  as  bars  an  entry  upon 
lands  adversely  held  by  another,*  that  being  the  period  universally 
adopted  iu  this  country  for  the  acquisition  of  prescriptive  rights.*  It 
has  been  doubted,  in  at  least  one  case,*  whether  a  prescripiivc  right 
could  be  acquired  to  maintain  a  nuisance  that  meiely  polluted  the  atmos- 
phere with  offensive  smells,  or  smoke  and  no\ious  or  destructive  vapors  ; 
but,  regardless  of  this  case,  it  may  be  6ai<i  tliat  according  to  the  authori- 

>  See  Whiteboiiw  r.  F.'llowoa,  1 0  C.  B.  ■  Marrr.  Gilliiim,  I  Colli,  (Tcnn,)  488  ; 

K,  8.  7(i5,  the  Rtst  of  which  is  given  a.ito,      Sibley  v.  Ellis.  II  (imy  (.Mass.).  417. 
pp.  374-375,  note.  *  Csmplsellr.  Seamen,  2  T.  iC,  (N.Y.J 

«  Wood  on  Naisunces,  717  el  mq.  240.     See  same  Cnse,   63  N'.  Y.  .?6S,   but 

thin  i^oestion  was  uot  psssod  u[kiii. 


§  182.]  TORTS  QUASI  E  CONTBACTU.  877 

ties  such  a  right  can  be  acquired.^  The  burden  of  establishiug  the  right 
by  user  is  upon  him  who  asserts  it ;  and,  applying  the  rules  applicable  to 
the  acquisition  of  such  rights,  there  are  very  few  cases  in  which  it  can 
be  clearly  established.^ 

Sec.  182.  What  requisite  to  establlBh  Prescriptive  Right.  —  The 
fact  that  a  noxious  trade  has  been  exercised  for  twenty  years  in  a  par- 
ticular locality  does  not  by  any  means  establish  a  prescriptive  right  to 
exercise  it  there.  It  is,  however,  evidence  from  which,  in  connection 
with  other  proof,  the  right  may  be  established.  But,  in  order  to  estab- 
lish the  right  as  against  any  party  complaining,  the  burden  is  imposed 
upon  the  defendant,  who  sets  up  the  right  as  a  defence,  of  proving  that 
for  the  period  of  twenty  years  he  has  sent  over  the  premises  in  question 

^  Dnncan  v.  Earl  of  Moray,  15  F.  C.  not  sufficient  to  show  any  relinquishment 

(Scotch)  302.    In  Dana  V.  Valeutine,  6  Met.  or  abandonment.      Another  objection  to 

(Mass.)  8,  the  defendant  erected  a  slaughter-  the  defendants*  title  by  presumption  is, 

house  in  the  suburbs  of  Cambridge,  and  that  until  lately  the  plaintiffs  suffered  no 

maintained  it  there   for  the  purpose  of  damage  from   the  alleged   nuisance,  and 

slaughtering  cattle,'boilingsoap,  and  manu-  therefore  could  not  interfere  to  prevent  its 

facturing  candles,  from  the  year  1825  down  continuance.      But  it  is  very  clear  thav; 

to  the  time  when  the  plaintiffs  brought  when  a  party's  right  of  property  is  in* 

their  bill  for  an  injunction,  with  a  cessor  vaded  he  may  maintain  an  action  for  an 

of  only  two  years.     The  plaintiffs  being  invasion  of  his  right,  without  proof  oil: 

the  owners  of  vacant  lots,  and  some  of  actual  damage."    Grant  v.  Lyon,  4  Met. 

them  of  dwelling-houses  within  the  sphere  (Mass.)  477;  Atkins  v.  Boardman,  2  id. 

of  its  effects,  brought  a  bill  to  i-estrain  the  469 ;  Bolivar  Manufacturing  Co.  v.  Nepon- 

defendant  from  carrying  on  his  business  set  Manufacturing  Co.,  16  Pick.   (Mass.) 

there.     The  defendant  set  up  a  user  of  his  247.       In   Charity  v.    Riddle,    14   F.  C. 

premises  for  that  purpose  for  twenty-four  (Scotch)  302,  the  defendants  had  erected 

years,  and  claimed  that  he  had  acquired  a  or  carried  on  in  the  suburbs  of  Glasgow  for 

right,  as  against  the  plaintiffs,  to  carry  on  more  than  twenty  years  an  establishment 

his  trade  in  that  place.     The  court  denied  for  the  manufacture  of  glue,  which  emitted 

the  injunction,  upon  the  ground  that  it  nauseous  and  offensive  stienches.     Upon  a 

appeared  that  the  defendant  might  have  hearing  upon  a  petition  for  an  interdict  to 

acquired  a  prescriptive  right  to  exercise  his  prevent  the  defendant  from  enlarging  his 

trade  there.     The  court  say ;    **  The  de-  works,  the  court  held  that,  by  an  unmo- 

fence  is,  that   the  defendant,  and   those  lested,  uninterrupted  exercise  of  his  trade 

under  whom  he  claims  his  title,  have  been  there  for  more  than  twenty  years,  the  de- 

in  the  possession  of  the  buildings  in  which  fendant  had  acquired  a  prescriptive  right, 

he  carries  on  his  trade  for  more  than  twenty  as  against  the  plaintiff,  to  continue  it,  but 

years,    during  which   time  he   and   they  that  he  could  not  increase  the  nuisance  by 

carried  on  his  trade  without  molestation  or  increasing  the  capacity  of  his  works,  and 

interruption,  except  for  about  two  years,  prohibited  him  from  enlarging  them.    Col- 

during  which  the  buildings  were  not  so  ville  v,  Middleton,  19  F.  C.  (Scotch),  839 ; 

used   by  them.     This,  prima  facie,  is  a  Miller  v.  Marshall,  5  Mur.   (Scotch)  82  ; 

good  foundation  for  the  presumption  of  a  Tipping  v.  St.    Helen   Smelting  Co.,    Iji 

grant,  unless  the  said  non-user  is  to  be  con-  H.  L.  Cas.  643  ;  Bliss  v.  Hall,  6  Scotty 

sidered  as  breaking  the  continuity  of  the  500  ;  £lliotson  v.  Feetham,  2  Bing.  N.  C. 

possession.     The  facts  and  circumstances  134  ;  Roberts  v.  Clark,  18  L.  T.  N.  8.  48 ; 

in  evidence  are  not  sufficient  to  enable  the  Flight  v.  Thomas,  10  Ad.  k  El.  590. 
court  to  give  any  decisive  opinion  on  this  ^  Bradley's  Fish  Co.  v,  Dudley,  87  Conn, 

point ;  but,  such  as  the  evidence  is,  it  is  136. 
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from  his  works  aa  atmosiihere  equally  as  polluted  and  offensive  &s  tliat 
coaiplained  of.'  Proof  that  he  has  polluted  the  air  is  not  enough :  Uo 
must  show  that  for  the  requisite  period  he  has  sent  over  tlw  land  an 

atmospjierc  so  iuipuru  and  polluted  as  to  operate  as  an  at-tuul  iDvasion 
of  the  rights  of  thoee  owning  the  premises  affected  thereby,  and  iu  sueh 
a  mauner  that  tliu  owner  of  the  premises  might  have  maintained  an 
aciiOQ  therelbr.'    Luab  than  tliat  la  insulUeieut.     He  must  also  show 

>  Flight  V.  Tbouus,  10  Ad.  &,  EL  590.  tha   plaintilT  nan  obOanU  vtrtdklo.     Tiis 

'  Italierts  V.  L'lurke,  18  L.  T.  k.  b.  48  ;  right  Iving  only  lo  the  eiteut  of  thp  me, 

Luther  V.   WinniiiainiiuH  Co.,   B    Cash,  and  it  being  iucumlwut  opou  tlie  dcfend- 

(tUiB.)  171.     It  iit  uoi  euaugb  to  thow  bbI  to  esUblish  the  right  by  pwviug  •  uw 

th»t  ■  uotioiw  tnide  hos  been  Bxeruised  aa  meimive  aa  that  rouiiUoinLi!  of,  BitllMnl 

in  ft  purlitular  loi'nhly  for  twrnity  years,  t.   Dywli,   1   Tount.  17B  ;   Eicliariiioii  ». 

aad    ■   plea    setting    up    b   pnHerijlive  Pond,  16  Cray  (Miws.),  389;  Atw«t«r  v. 

right  in  thU  way  wouU  be  bod,  and  >  ver-  Bodtish,   11  Ursy   (Maoi.),   162;  uiil  In 

di«t  for  the  defeudunt  njion  auch  a  plea  addiliou   tliereto,  tu   prove   that  for  tho 

woold  I*  set  aaide.     In  Flight  p.  Thonias,  requuiite  period   the  uoxieran  anielU  have 

1(1  Ad.  &  El.  avD,  the  plaintiff  brought  an  psaKil  otot  tbe  plaintiff'a  premiMw,  to  such 

action  igHinst  ibo  defendiLiit  for  Hending  an  extent  aa  to  be  a  uuisuii.«,  and  autiun- 

olTeuiiive  smells  over  his  praoiiiieB.     Tbe  able  aa  aueb.  Flight  ti.  Thomas,  10  Ail.  k 

defendant  replied  by  setting  up  that,  for  El.  6U0;  and  the  presumption  being  that 

tnoni  than  twenty  ycara  jirior  to  tbe  bring-  he  who  doea  an  act  upon  hia  own  pivin- 

bg  of  tbe  plaintiffs  autioa,  he  by  binuielt  ises  conlinea  all  iti  ill  effeota  them,  the 

and  his  predeceaaots  bod  enjoyed  and  exer-  dithciUly  of   esUblishing   a   prwwriptire 

cised  the  right,  without  uialesttition,  of  right  in  aucb  •  I'aiie  is  obvioua.  Flight  v. 

aaing  a  certain  uiiien  m  and  upon  bia  Thoma^  nni^ ;  and  the  burden  asaumeil  by 

premises,  and  that  the  amells  and  ateochos  the  plaintiff  in  snch  cases  is,  of  showing 

complainfdof  in  the  [ilaiiitiff'sdreUmtion  that  during  the  whole  prHScriplire  period 

arose    from    said    miirii,    nei-e*sirily   »uJ  the    luwr    has    been    Hriliiwfiil,    Monks    o, 

nnaToidably ;  but  the  plea  did  not  allege  Butler,  1  EoU.  S3  ;  Powell  e.   Millhank. 

that  the  smells  had  gone  over  the  plain.  2  H.  Bl.  85]  ;  Branch  v.  Donne,  17  Conn. 

tiff's  land   for  twenty   years.    The  jury  102;  Casiwr  u.  Smith.  9  S,  &  It.  (IViin.) 

found  that  the  niiien  was  a  ouiaance,  but  33  ;  Cooper  r.  Barber.  3  Taunt.  BD  ;  Tolly 

that  the  plitintilT  had  used  it  for  more  than  v.   McCall,  37   Ala.    W,   Murgntroyd  v. 

twenty  yeara,  and  a  verdict  waa  tbereupon  Robinson,  1  ¥A.  k,  'R.  391.     Tlie  rule  la, 

entered  for  the  defendant.     Upon  a  rule  to  that  "a  prescription  is  entire  anil  cannot 

show  cause  why  judgment  abould  not  be  be  spUt"  by  either  thepartysetting  it  upor 

rendered  for  the  plaintilf  mm  obaaiUe.  wre-  the  party  oppoaing  il.     In  Rogers  v.  Allen, 

dirUi,  LordDknman,  C.  J.,aaid:  "There  1  Camp.  308,  tbe  plaintiff  brought  an  ac- 

is  no  claim  of  an  easement,   unless  yon  tion  of  trespass  againat  the  defenilnnt  foi 

make  it  appear  that  tbe  offenHive  smell  baa  breaking  and  entering  a  several  fishery. 

been  used  for  twenty  yenrs  to  go  over  to  The  plaintiff  alleged  in  his  declaration  a 

tbe  plaintiff's  land.    The   plea  may   be  prescriptive  right  of  fishing  over  four  placea 

completely  provinl  witliout   proving  that  in  a  navigable  river.     Upon  trial,  he  failed 

the  nuL'tanee  ever  has  passed  beyond  the  to  prove  a  right  in  but  three  ;  and  the  court 

limits  of  the  defendant'a  own  land."    Lit-  held  that  when  an  action  is  brought  to 

TLBDALE,  J.,  Said  :  "The  plea  only  shows  recover  for  an  injury  to  a  prescriptive  right, 

that  the  defendant  has  enjoyed,  aa  of  right,  the  pivacription   must  be  proved  as  lai<l, 

and  without  interruption  for  twenty  years,  and  that  if  tbe  right  is  only  shown  to  exist 

the  benefit  of  sonietliing  that  occasioned  a  in  three  of  the  places  nametl  in  tbe  decla- 

amell  in  hia  own  land."    The  judgment  ration,  tbe  variance  is  fatal,  and  no  recov- 

XBS  reversed  and  judgment  rendered  for  ery  can  be  had  even   though   it  is  also 
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that  his  user  at  the  time  when  the  action  is  brought  is  not  substantia!!}' 
in  excess  of  that  which  he  has  exercised  during  the  period  requisite  to 
acquire  the  right.^  The  right  is  restricted  to  and  measured  by  the  use.^ 
For  all  excess  of  user  an  action  lies.  The  enjoj'ment  of  a  limited 
right  cannot  lawfully  be  enlarged,  and  any  excess  of  use  over  that 
covered  by  the  actual  user  under  which  the  right  was  gained  will  be 
actionable.* 

In  order  to  establish  a  right  by  prescription,  the  acts  by  which  it  is 
sought  to  establish  it  must  operate  as  an  invasion  of  the  particular 
right  which  it  is  sought  to  quiet,  to  such  an  extent  that  during  the  whole 
period  of  use  the  party  whose  estate  is  sought  to  be  charged  with  the 
servitude  could  have  maintained  an  action  therefor.  The  rule  is,  that  a 
prescription  can  only  operate  against  one  who  is  capable  of  making  a 
grant.     Therefore,  if  the  estate  was  in  the  possession  of  a  tenant  for 

shown  that  the  trespasses  were  committed  v,  Jones,  11  H.  Lb  Cas.  290 ;  Weld  v. 
in  one  of  the  three  places  over  which  the  Hornby,  7  East,  195  ;  Bailey  v,  Apple- 
right  existed.  The  party  does  not  fail  yard,  3  Nev.  &  P.  172 ;  Wilcome  v.  Up- 
because  he  shows  the  right  to  be  more  am-  ton,  6  M.  &  W.  536. 
pie  than  he  has  laid  it,  Johnson  v.  Thor-  ^  Weld  v,  Hornby,  7  East,  195  ;  Top- 
oughgood,  Hob.  64 ;  Bushwoo<l  v.  Bond,  ling  v.  Jones,  11  H.  L.  Cas.  265 ;  Oold- 
Cro.  Eliz.  722 ;  but  he  must  prove  it  to  smith  v.  Tunbridge  Wells,  &c.  Improve- 
exist  to  the  full  extent  claimed,  Rotheram  ment  Co.,  L.  R.  1  £q.  Cas.  352  ;  Baxendale 
V.  Green,  Noy,  67  ;  Cougers  v,  Jackson,  v.  Murray,  L.  R.  2  Oh.  App.  790 ;  Ball  v. 
Clay,  19  ;  Corbett's  Case,  7  Coke,  5  ;  Hick-  Ray,  8  id.  467;  Crossley  &  Sons  v.  Light- 
man  V.  Thorny,  Free,  211  ;  Kingsmill  v.  owler,  L.  R.  3  Eq.  Cas.  279 ;  Stein  v. 
Bull,  9  East,  185  ;  Morewood  v.  Jones,  4  Burden,  24  Ala.  180. 
T.  R.  157.  The  effect  of  this  rule  is  this  :  a  Ballard  w.  Dyson,  1  Taunt  277; 
where  a  person  sets  up  a  prescriptive  right  Jackson  v,  Stacey,  1  Holt,  455  ;  Cowlin| ; 
to  do  an  act  with  which  he  is  chained  in  an  v.  Higginson,  4  M.  &  W.  245  ;  Peardon  v, 
action  on  the  case,  a.s  for  the  pollution  of  Underbill,  16  Q.  B.  123  ;  Davies  v.  Wil- 
the  atmosphere  over  the  plaintiff's  prem-  Hams,  id.  547  ;  Bower  v.  Hill,  2  Bing. 
ises,  by  carrying  on  a  particular  trade,  he  is  N.  C.  389  ;  De  Rutzen  v.  Lloyd,  5  Ad.  k 
bound  to  set  up  a  right  to  do  all  that  he  El.  456  ;  Allan  v.  Somme,  11  id.  759  ; 
is  charged  with  doing,  in  the  declaration  Higham  v.  Rabett,  5  Bing.  N.  C.  622  ; 
that  forms  the  bjusis  of  an  action  far  dam-  Henning  v.  Bamett,  8  Exch.  187  ;  Brooks 
ages.  He  can uot  defend  by  setting  up  a  v.  Curtis,  4  Lans.  (N.  Y.  S.  C.)  283  ;• 
prescriptive  right  to  do  less  ;  and  if  he  sets  Wright  v.  Moore,  39  Ala.  593  ;  Atwater  v. 
up  a  prescriptive  right  to  do  all  that  he  is  Bodi^sh,  11  Gray  (Mass.),  152  ;  Rexford  v. 
charged  with  doing,  his  plea  fails  if  he  does  Man|uis,  7  Lans.  (N.  Y.  S.  C.)  257  ;  Simp- 
not  show  a  right  as  extensive  as  the  one  son  v.  Coe,  4  N.  H.  801  ;  Homer  ».  Stil- 
exercised  by  and  charged  against  him  in  well,  85  N.  J.  807  ;  Noyes  v.  Morrill,  108 
the  declaration.  Therefore,  he  does  not  Mass.  396  ;  Stiles  v.  Hooker,  7  Cow.  (N. 
sustain  his  plea  by  proof  of  a  right  to  pol-  Y.)  266 ;  Burrell  v.  Scott,  9  id.  279  ; 
lute  the  air,  unless  he  also  shows  that  he  Dyer  v.  Dupey,  5  Whart  (Penn.)  584; 
had  a  right  to  pollute  it  to  the  extent  and  Rogers  v.  Allen,  1  Camp.  313  ;  Martin  v, 
H-ith  the  results  charged  and  proved  against  Gable,  id.  320  ;  Bealey  v.  Shaw,  6  East, 
him.     This  was  held  as  early  as  the  case  208. 

of  Rotheram  v.  Green,  Noy,  67,  and  has  *  Chandler  v.  Thompson,  8  Camp.  80 ; 

not   been  materially  varied  since.     The  Weld  v.    Hornby,  7  East,  195;  Tapling 

soundness  of  the  doctrine  is  apparent,  and  r.  Jones,  11  H.  L.  Cas.  290  ;  Staight  «. 

is  well  sustained  by  authority.     Tapling  Bum,  L.  R.  5  Ch.  App.  168. 
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life,*  or  for  a  term,'  or  if  the  owner  of  the  fee  wan  a  miuor,*  n  married 
woman,*  or  an  insane  person,'  no  right  can  be  acquirctl  during  the 
term,  or  while  the  disability  exists.  In  order  to  acquire  the  right,  the 
person  owning  the  estate  affected  therehy  must  be  in  a  condition  to 
resist  it.  But  where  the  adverse  use  hua  begun  before  ttiu  owner  of  tlie 
servient  estate  lets  it,  the  letting  of  the  estate  does  not  prevent  the 
acquisition  of  the  right.  He  having  been  in  n  position  to  resist 
the  adverse  use,  cannot,  bj-  voluntarily-  putting  himself  in  a  position 
where  he  cannot  resist  it,  prevent  the  perfection  of  the  riglit  while  the 
estate  is  in  tlie  possession  of  tlie  tenant.*  Neither  does  the  fact  lliut 
the  premises  are  in  the  poasesaion  of  a  tenant  prevent  the  perfection  of 
the  right,  if  the  injury  is  of  such  a  character,  and  is  known  to  the  land- 
lord, thai  he  could  maintain  an  action  for  an  injur}'  to  tlie  reversion.' 

It  is  only  as  against  such  rights  as  operate  an  injurj'  to  the  reversioQ, 
BO  that  an  action  can  be  maintained  by  the  reversioner  tlierefor,  that  a 
prescriptive  right  can  be  acquired  while  the  premises  are  in  the  posses- 
sion of  a  tenant;  and  tlieii,  lu  order  to  ac-quire  the  rigbt,  the  user  must 
lie  open,  and  of  such  a  character  tliat  the  reversioner  may  fairly  be  pre- 
sumed to  have  knowledge  of  it.  or  actual  knowledge  iiitist  be  shown. 
Indeed,  the  user  must  be  such  that  it  can  fairly  be  said  to  be  with  the 
acquiescence  of  the  reversioner,  and  an  acquiescence  by  the  tenant  does 
not  bind  him.'  The  user  must  also  be  shown  to  have  lieen  peaceable 
and  uninterrupted,  so  that  it  can  be  said  to  have  been  acquiesced  in  by 
tile  owner  of  the  estate  affected  by  it.'  The  prescription  begins  to  ma 
fVom  the  time  when  a  legal  right  is  actually  invaded  by  the  nuisances,  ao 
that  tlie  law  will  imply  damage  tlierefrom.  and  must  continue  for  the 
period  requisite  under  the  statute  for  acquiring  a  title  to  land  by  adverse 
enjoyment.'" 


'  McGregor  v.  Waite,  10  Grey  (Mass.), 
75 ;  Barker  t..  Richanlson,  4  B.  k  Aid. 
679 ;  Woo.!  v.  Veal,  5  B.  &  8.  454  ;  Har- 
per  «.  C'harlcsworth,  4  B.  &  C.  674, 

'  WooU  0.  V«al,  atUK.  Id  Bright  ... 
Walker,  1  C.  M.  &  K.  211,  it  was  h«ld 
that  the  user  must  be  such  as  to  give  a 
right  Rfto'f  Bt  ""  persons  having  estatea  in 
the  lands  sffecteil  thereby.  See  Winship 
«.  Hudspeth,  10  Exch.  8,  Alpeubon,  B. 

•  Watkiiis  V.  Peck,  13  N.  H.  3t)0 ; 
Mebane  ii.  Patrick,  1  Jonea  (N.  C),  26. 

*  McGreftor  r.  Wiiile,  anlt. 

'  Edson  v.  Hunsell,  10  Allen  (Masa.), 
657. 

'  Mebnne  v.  Patrick,  ante;  Cross  o. 
Lewis,  2  B.  ftC.  686  ;  Fiueey  w.  Atberton, 
36  Vt.  503  :  Wallacp  v.  Fletcher,  10  Fos- 
ter (N.  H.).  43*  ;  Tyler  v.  Wilkinson,  i 
Mason  (U.  S.),  402. 


I  Wallace  v.  Fletcher,  10  Foster  (N. 
H. ),  153  ;  Shadwell  v.  Hutchinson,  4  C.  & 
?,  333;  Tncker  v.  Newman,  11  Ad.  &  EI. 
40. 

'  Bradbury  v.  Grinsel,  2  Wm.    Saun- 

'  Bcaley  v.  Shaw,  aiUe ;  Stillraan  v. 
White  Kock  Co.,  3  W.  k  M.  (U.  S.  C.C.) 
549;  Nichols  v.  Aylor,  7  U^igh  (Va.), 
546;  Smith  v.  Miller,  11  Gray  (Mass.), 
148;  Tmoey  v.  AUierton,  36  Vt.  5H ; 
Fouell  V.  Bragg,  S  Gray  (Mass.),  441; 
Bailey  v.  Apfileyard,  3  N,  &  1'.  157. 

■«  roltard  V.  Bamea,  2  Cush.  (Mass.) 
191  i  Turhs  V.  Mitchell,  II  Exch.  788. 
But  as  to  nhst  is  such  a  continuous  us«r 
as  will  perfect  the  right,  ia  a  r|iiestion  to  he 
determined  from  the  circumstances  of  each 
particular  caae,  and  is  to  be  determined 
with  reference  to  the  iiature  and  cimracltr 
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Sec.  183.  Trover.  —  The  statute  begins  to  run  in  an  action  of  trover 
from  the  time  of  conversion.^    Thus,  in  the  Pennsjivania  case  cited  in 

of  the  right  claimed  It  is  not  to  be  under-  requisite  elements  to  acquire  a  prescriptive 
stood  that  the  right  must  be  exercised  right  are  concisely  stated  ;  and  whether  or 
continuously,  iu  the  strict  sense  of  the  not  they  exist  in  a  given  case  is  a  question 
word,  without  cessation  or  interruption,  of  fact  to  be  determined  by  the  jury,  in 
but  that  it  is  to  be  exercised  as  contiuu-  view  of  the  right  claimed,  the  manner  in 
ously  and  uninterruptedly  as  the  nature  of  which  it  has  been  used,  and  the  purpose 
the  right  claimed  requires,  in  order  to  of  its  use.  The  burden  of  establishing 
satisfy  a  jury  that  the  right  claimed  is  the  existence  of  all  these  elements,  and 
commensurate  with  the  user.  Thus,  iu  consequently  of  establishing  the  right,  is 
order  to  acc^uire  a  right  of  way  across  always  upon  him  who  asserts  it.  Pollard 
another's  laud,  it  is  not  essential  that  the  v.  Barnes,  2  Cush.  (Mass.)  191  ;  Watt  v. 
person  asserting  the  right  should  have  Trapp,  2  Kich.  (S.  C.)  136;  Geranger  v, 
-passed  over  the  way  every  day  in  the  year.  Summers,  2  Ired.  (N.  C.)  229  ;  Winnepi- 
or  even  every  month  in  the  year.  It  is  sogee  Co.  v.  Young,  40  N.  H.  436. 
sufficient  if  he  has  used  the  way  as  his  con-  ^  Horseheld  v.  Cast,  Add.  (Penn.)  162; 
venieu'-e  and  necessity  reciuired,  and  that  Outhouse  v.  Outhouse,  13  Hun  (N.  Y.), 
his  user  be  such  as  to  leave  no  room  to  130;  Montague  v.  Sandwich,  7  Mod.  99; 
doubt  his  intention  to  maintain  his  use  of  Fishwick  v.  Sewall,  4  H.  &  J.  (Md.)  893. 
the  way  as  of  right.  Pollard  v.  Barnes,  In  this  view  it  becomes  important  to  ascer- 
2  Cush.  (Muss.)  191;  Bodfish  v.  Bod-  tain  what  amounts  to  a  conversion;  and  it 
fish,  105  Mass.  317  ;  Lowe  v.  Carpenter,  may  be  said  that  any  illegal  act  of  domiu- 
6  Exch.  630,  Parke,  B.  ;  Parks  v.  ion  over  the  property  of  another  which 
Mitchell,  11  Exch.  788;  Hogg  v.  Gill,  1  amounts  to  the  assertion  of  a  title  therein, 
McMuUen  (S.  C),  859  ;  Nash  v.  Peders,  and  iu  defiance  of  the  real  owner's  title,  is 
1  Sp(?ers  (S.  C),  17.  But  he  must  not  a  conversion,  Beckley  v.  Howard,  2  Brev. 
suffer  unreasonable  periods  to  elapse  be-  (S.  C.)  94;  Webber  r.  Davis,  44  Me.  147; 
tween  his  acts  of  user.  Thus  it  has  been  whether  the  person  knew  of  the  plaintiff's 
held,  that  where  a  party  claiming  a  right  title  thereto  or  not,  Harris  v.  Saunders, 
of  way  over  another's  land  to  get  the  hay  2  Strobh.  (S.  C.)  370 ;  and  even  though  a 
from  an  a<ljoining  lot  once  each  year,  the  person  does  not  claim  title  in  the  goods, 
exercise  of  this  right  once  a  year,  as  of  yet  if  he  exercises  dominion  over  them,  as 
right,  will  sustain  a  prescriptive  right  for  if  he  threatens  to  sue  the  owner  if  he  en- 
such  a  use.  Carr  v.  Fost<»r,  3  Q.  B.  581.  ters  upon  his  premises  to  take  them  away. 
But  such  a  user  would  not  confer  a  right  of  he  is  chargeable  with  their  conversion, 
way  for  any  purpose  and  at  any  time  that  Hare  v.  Pearson,  4  Ired.  (N".  C.)  76. 
the  party  might  see  fit  to  exercise  it  The  Where  the  original  taking  is  iivTongful,  a 
continuity  must  not  be  broken,  and  whether  right  of  action  accrues  immediately  with- 
er not  it  has  been  depends  u\K>n  the  nature  out  a  demand,  and  of  course  the  statute 
of  the  easem«!nt  claimed,  and  non-user  in  begins  to  run  from  that  time,  Farrington 
reference  thereto.  In  Coke's  Litt.  1136,  the  r.  Payne,  15  Johns.  (N.  Y.)  481;  Wood- 
doctrine  as  borrowed  from  Bracton  is  laid  bury  v.  Long,  8  Pick.  (Mass.)  548;  Davis 
down  as  follows  :  "The  possession  must  v.  Webb,  1  McConl  (S.  C),  213  ;  nor  is  a 
belong,  continuous,  and  peaceable.  Long,  demand  necessary  where  there  has  been 
that  is,  during  the  time  required  by  law  ;  an  actual  conversion,  Darrell  v.  Mosher, 
continuous,  that  is,  uninterrupted  by  any  8  Johns.  (N".  Y.)  445;  Tompkins  v.  Hale, 
lawful  impediment ;  and  peaceable,  be-  8  Wend.  (N.  Y.)  406  ;  Hines  v.  McKin- 
eause  if  it  be  (lontentious,  and  the  opposi-  ney,  8  Mo.  382  ;  Jewett  v.  Partridge,  12 
tion  be  on  good  grounds,  the  party  will  be  Me.  243.  But  when  goods  are  rightfully 
in  the  same  condition  as  at  the  beginning  obtained,  and  there  has  been  no  actual 
of  his  enjoyment.  There  must  l)e  long  use,  conversion,  a  demand  is  nece-ssary  before 
without  force,  without  secrecy,  as  of  right,  an  action  can  be  brought,  and  in  such  a 
and  without  interruption."     Here  all  the  case  the  statute  begins  to  run  from  the 
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the  last  note,  an  action  ot  trover  was  brought  for  a  United  States  cprti- 
ficat«  levied  upon  and  sold  on  an  execution,  and  it  was  lield  tlint  the 
statute  began  tf>  run  from  the  diite  of  sale.  But,  if  there  Lad  been  a 
demand  upon  the  olBcer  for  the  certificate  before  the  sale,  the  etatnte 
would  have  run  from  the  time  of  demand  and  veftiaal,  because  a  refusal 
to  deliver  up  propertj'  which  the  defendant  has  no  right  to  keep  on 
demand  amounts  to  a  conversion  of  itself.'  Where  an  actual  conver- 
sion is  shown  to  have  been  made,  although  not  known  to  the  owner,  the 
Statute  runs  troni  the  date  of  the  conversion,  unless  the  dcfendaut  has 
fraudalently  concealed  the  fact,  or  been  guilty  of  fraud  to  prevent  the 
owner  from  obtaining  knowledge  of  it  within  the  statutory  period."     So 

tiine  of  demanit.  MoDtagne  v.  Sandwich,  person  «utit1cd  to  Uis  poBst^sion  of  tlicm, 
wUt;  Tborogoud  v.  fioljinsoo,  S  Q.  B.  722;  Gbould  go  himeelf,  or  sand  nonir  aue  wilh 
BBldwin  V.  CoU,  6  Mod.  212.  a  proper  authority  to  dDmaad  ssd  tHxivs 
1  BeadB  n.  Markle,  a  John*.  (N.  T.)  them;  and  if  the  holder  of  the  goods  then 
623!  Montsgoe  o.  Smith,  onto.  In  Conip-  refuses  to  deliver  them  up,  or  iiennil  them 
1  n.  ChandU'w,  4  Esp.  20,  Lord  Eek-  to  1>e  removed,  them  irill  bo  evideim  of 
N  said,  BH  to  the  plea  of  the  atatnte  of  a  convereion.  Thoingood  v.  Bobtnson,  8 
liuutotioDR,  tlmt  the  inclinntiou  of  his  mind  Q.  B.  772;  for  "whoever,"  observes  Koi.r, 
was  that  the  plea  wan  insuBicieDt  That  C.  J,,  "takea  upon  himnelf  to  detain  an- 
in  tho  cose  of  an  action  for  trovw,  if  the  oth*r  man's  goods  From  hira  without  cauoe, 
goods  are  left  with  another  the  Btatute  of  takes  upon  liitiiself  tho  right  of  diijwsing 
Umitations  <taes  not  begin  to  run  from  the  of  them,"  and  U  guilty  of  a  conveisiou. 
'time  of  delivery,  hut  from  tho  time  of  Baldwin  -e.  Cole,  6  Mod.  212.  The  de- 
demand  and  refusal.  Aceording  to  Loiiu  mand  and  refusal  do  not  in  theniaelvM 
Holt,  the  very  assuming  to  one's  self  the  constitute  tlio  cunversion.  They  are  evi- 
property  and  right  of  disposing  of  another  dence  of  a  conversion  at  some  previona 
man's  goods  is  a  conversion  of  them.  "And  period.  Willon  c.  Oinilestone,  6  B.  ft 
certainly," ohaervfls  l/inn  Ellenbohol-ri^,  AM.  fil7. 

"  a  man  is  guilty  of  a  conversion  nho  takes  >  Granger  r.  George,  5  B.  &  C.  149; 
my  property  by  assignment  from  another,  Johnson  v.  White,  21  Misi.  581 ;  Smith 
who  has  no  authority  to  dispose  of  it;  for  v.  Newby,  13  id.  159;  Short  v.  McCarthy, 
what  is  that  but  assisting  that  other  in  3  B.  &  C.  620  ;  KkWills  i>.  Browne,  15 
carrying  his  wrongful  act  into  effect!"  Moss.  82;  Word  v.  Dulniicy,  23  Miss,  410; 
M'Combie  B.  Pavies,  6  East,  510.  And  if  Clark  v.  Marriott,  9  Gill  (Md.),  331; 
BUch  person  acts  as  agent  for  another  who  Brown  v.  Howard,  2  R.  &  B.  73;  Jordan 
Bubeequently,  although  without  knowl-  n.  Thornton,  7  Ca  517  Deueh  »  Walker, 
edge  that  the  sale  was  illegal,  adopts  it,  14  Mass.  499  Hams  i  Saunders,  2 
tho  latter  will  also  be  liable,  Hilbery  fitrohb.  (3.  C.)  370  Ashmead  b  Kello^ 
V.  Hatton,  33  Law  J.  Exch,  190;  Fowler  23  Conn.  70.  That  a  fraudulent  conceal- 
V.  HoUins,  1,.  R.  7  Q.  B.  616.  ment  of  the  fa<  t  of  conversion  h  ill  defeat 
When  the  chattels  of  the  plaintiff  have  the  operation  of  the  atatiite  cvcepf  from 
not  been  wrongfully  taken  possession  of  the  time  when  the  fa  la  »ere  or  ought  to 
by  tho  defendant,  but  have  come  into  his  have  been  discovered  has  been  hrlil  in 
hands  in  a  lawful  manzier,  he  cannot  be  South  Carolina  and  Mississiipi  and  doubt- 
made  responsible  for  a  conversion  of  them  less  would  be  hel  1  m  ill  the  States  where 
until  they  have  been  demanded  of  him  by  fraud  is  regarded  as  suffici  ut  to '■ispend  the 
tho  owner  or  the  person  entitled  to  the  operation  of  the  statute  in  any  cose.  Fears 
possession  of  them,  anil  he  has  refused  to  v.  Sykes,  35  Miss.  633;  Clarke  v.  Reeder, 
deliver  them  up.  Whenever,  therefore,  1  Spcers  (S.  C),  398;  Simons  v.  Foi,  12 
the  goods  of  one  man  have  lawfully  come  Hick  (3.  C.)  L.  392. 
into  the  hands  of  another,  the  owner,  or 


1 
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where  the  original  taking  is  unlawful,  as  no  demand  is  necessary,  or 
proof  of  actual  conversion,  a  right  of  action  accrues  from  the  time  of 
the  taking.^  The  question  as  to  how  far  the  title  to  personal  property 
is  affected  by  its  retention  by  a  person  until  the  statute  has  barred  an 
action  for  its  recovery  is  one  of  considerable  importance ;  and  it  may  be 
said  that,  within  the  jurisdiction  where  the  statute  has  run  upon  tlie 
claim,  there  seems  to  be  no  question  but  that  the  effect  of  the  statute 
is  to  transfer  the  legal  title  to  the  person  in  possession,  so  that  he  may 
maintain  an  action  even  against  the  former  owner  for  any  interference 
therewith.^  Thus,  where  a  tenant  erects  buildings  upon  leased  premises 
and  permits  them  to  remain  there  for  more  than  six  j'ears  after  his 
time  has  expired,  the  statute  of  limitations  bars  all  claim  for  their  re- 
covery by  him,  and  transfers  the  title  thereto  to  the  owner  of  the  land.' 
But,  in  ortler  to  defeat  the  title  of  the  true  owner  to  the  property,  the 
possession  must  be  adverse,  the  same  rule  obtaining  in  this  respect  as 
obtains  relative  to  lands ;  ^  but  the  possession  must  be  continuous  in 
the  person  seeking  to  avail  himself  thereof,  and  he  cannot  tack  it  to  the 
possession  of  another,  and  thus  acquire  title  under  the  statute.*  If 
the  propcrt}^  is  held  as  bailee  under  a  contract,  or  in  recognition  of  the 
owner^s  title,  the  statute  does  not  run  against  the  owner  until  the  per- 
son so  holding  it  has  done  some  decisive  act  evincing  a  determination 
to  deny  the  owner's  title.  Thus,  where  bonds  were  pledged  to  a  per- 
son as  security  for  a  loan,  and  held  b}'  him  for  several  3'ears,  it  was 
held  that  the  statute  did  not  begin  to  run  against  the  owner  until  he 
had  repaid  the  loan  and  demanded  the  bonds ;  and  then,  upon  the  re- 
fusal or  neglect  of  the  pledgee  to  return  them,  the  statute  began  to  run, 
and  not  before.*  In  such  a  case,  the  owner  has  his  choice  of  remedies, 
either  in  trover  for  the  conversion,  or  in  assumpsit  for  the  value,  of  the 
propert}',  upon  the  implied  contract  to  return  the  propert}'  on  pa^nnent 
of  the  loan  ;  consequently,  although  an  action  of  trover  may  be  barred, 
a  remedy  may  still  remain  upon  the  implied  contract.^ 

Sec.  184.  TrespaBs,  Assault,  Sec.  —  In  an  action  for  seizing  personal 
propert}'  under  an  execution  against  a  stranger,  the  statute  begins  to 
run  from  the  date  of  seizure,  and  the  fact  that  a  claim  to  the  property 
is  interposed  and  litigated  in  the  same  case  will  not  suspend  the  opera- 


1  Davis  V.  Webb,  1  McCord  (S.  C), 
213  ;  Woodbury  v.  Long,  8  Pick.  (Mass.) 
543. 

*  Mercein  v.  Burton,  17  Tex.  206  ; 
Winburn  v.  Cochran,  9  id.  123,  also  143; 
CockfieLl  V.  Hudson,  1  Brev.  (S.  C.)  311; 
McArthur  v.  Carver,  32  Ala.  75  ;  Howell 
v.  Hair,  15  id.  194;  Bohanan  v.  Chapman, 
17  id.  69G;  Ewell  v.  Tedwell,  20  Ark.  136; 
Vandcver  v.  Vandever,  3  Met.  (Ky.)  137; 
Clarke  v.  Slaughter,  34  Miss.  65;  Devine 
V.  Bullock,  3  Met.  (Ky.)  418. 


8 
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6 


Preston  v,  Briggs,  16  Vt  124. 
Baker  r.  Chase,  65  N.  H.  61. 
Beadle  v.  Hunter,  3  Strobh.  (8.  0.) 
31 ;  Hobbs  v.  Bullard,  5  Sneed  (Tenn.), 
395  ;  Mofiatt  v.  Buchanan,  11  Humph. 
(Tenn.)  361  ;  Wells  v.  Ragland,  1  Swan 
(Tenn.),  501. 

«  Roberts  v.  Berdell,  61  Barb.  (N.  Y.) 
37;  Jones  v.  Jones,  18  Ala.  248. 

7  Kirkman  v.  Phillips,  7  Heisk.  (Tenn.) 
222. 
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tion  of  the  statute  ; '  and  in  all  cases  of  trespass,  either  to  tlto  person  or 
property,  the  statute  runs  from  the  time  il  was  coitiiiiitt^'d,'  and  not 
from  the  time  when  tlie  full  extent  of  the  injury  was  aswrtaioed. 
This  is  also  tbe  rule  as  to  trespass  qiuzre  elavmtn  fitgit  for  inesna 
profits,'  In  equity  as  well  as  at  law,  in  the  absence  of  ony  special 
'circumstances  to  the  contrary,  a  trespasser  in  possession  of  the  estate 
of  another  must  account  for  the  mesne  profits  for  tlie  whole  time  he  has 
been  in  poseession,  so  for  as  tlie  account  is  not  barred  hy  any  express 
statute.  But  such  circumstances  ai'c  readily  assnmed  ;  and  where  the 
defendants  have  l>een  in  justiHable  ignorance  of  plaintilT's  title,  the 
account  will  usually  be  taken  only  fhini  the  date  of  the  filing  of  the  bill.* 
In  an  adverse  suit  in  the  nature  of  an  ejectment  bill,  the  account  is 
directed  only  from  the  filing  of  the  bill ;  but  iu  a  suit  against  a  person 
in  a  fiduciary  character  the  account  ia  talcen  cither  from  the  original 
period,  or  if  tbe  court  thinks  so  fit,  on  atvount  of  tbe  plaintiflTs  lachea, 
for  the  six  years  only  previous  to  the  filing  of  the  bill.'  But  this  is  so 
only  in  cases  where  Uierc  is.  to  qnote  the  words  of  Tckneu,  L,  J., 
"No  fraud,  no  suppression,  no  infanij-."* 

Sec.  1S5.  Criminal  Converaatloa.  —  An  action  for  erim.  eon,  ia 
treated  as  an  action  on  the  case  rather  than  in  the  nature  of  trespass, 
aa  the  injury  is  consequential  rather  than  direct,  and  consequently  the 
life  of  the  remedy  depends  upon  the  statutory  i>criod  pro>-idod  for 
actions  on  the  case.'  Of  course  the  statute  begins  to  run  from  the  time 
when  the  offence  was  committed.' 

Sec.  186.  Beduotion.  —  In  an  action  for  seduction,  the  statute 
bepins  to  run  fiom  the  (bte  of  the  fcdiu'tion  ;  but  in  an  n<>lion  by  a 
parent  for  the  loss  of  ser\-ice  resulting  from  such  seduction,  the  statute 
does  not  begin  to  run  until  tbe  birth  of  the  child  and  the  mother's 
recovery  therefrom,'  or  in  other  words,  until  the  loss  of  service  has 
accrued. 

Sec.  187.  Failure  to  perform  Duty  imposed  bjr  Btatate.  —  Where 
the  statute  imposes  a  duty,  and  specifies  a  time  within  which  it  shall  be 
performed,  and  gives  to  certain  parties  a  remedy  if  it  is  not  performed, 
the  statute  begins  to  run  immediately  upon  the  failure  to  perform  within 
the  time  specified.  Thus,  where  the  statute  requires  the  oflflcers  of  a 
corporation  to  file  an  annual  report  in  a   certain  office,  on  or  before 

'  Baker  f.  Booiw.  58  Ga.  195.  '  Psr    Wood,   T.   C.   in  Thonins  v. 

*  Keras  V.  Schuomaker,  i  Ohio,  331.  Thomng,  2V..  ki.  79. 

*  Hill  v.  Mvera,  46  PeoD.  St.  15  ;  •  Hicks  o.  SaUitt,  3  De  G.  M.  k  G. 
Lynch  r.  Coi,  28  id.  265.  782. 

*  Dormer  c.  Fortcaoue,  3  Atk.  12*  ;  '  Cook  v.  Snyer,  2  Wils.  S5;  Sanbom 
PettiwHfd  K.  Prescott,  7  Ves.  511;  Bowea  v.  Neilaon,  5  N.  H.  314;  Macfadden  v. 
V.   Eaat   London   Wal.Tworks,    3    Madil.  Olivant,  6  East,  S88. 

375-383;  AttoiTiej-Geiitml  v.  Corporation  '  Tidd'a  Prnetice,  5. 

of  EirtPT,  2  Ruas.  45  ;  Clarke  v.  Yonge,  »  Wilboit  v.  Hancock,  5  Biiah  (Ky.), 

6  Bear.  623.  687. 


§  1S7.}  TOUTS  QUASI  E  CONTBAOTU.  38o^ 

a  certain  day,  and  provides  certain  remedies  upon  a  failure  to  make 
such  report,  the  statute  begins  to  run  immediately  upon  a  failure  to 
perform  by  the  day  named.^  In  all  such  cases,  the  decisive  question 
is.  When  did  the  plaintiff's  right  of  action  first  accrue?  and  from  that 
date  the  statute  runs. 

1  Duckworth  v.  Boacb,  8  Daly  (N.  Y.  a  P.),  169. 
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Sbc.  181,  When  Statute  has  bpgnn  to  ran 
duriug  the  Life  ot  tbe  Tegtstor. 
195.   Ezecuton  <je  Hm  Tcri. 

198.  Statutory  Prorisions  relstivo  to 
Tavur  of  l)Bc«lBnt»' 

£»tat«s. 
187.  When  Partien  iu   Interest  ni«y 

set  u|i  Ehi:  SututeL 
ISS.  Right  of   Executor  to  set  off 

rtebt  batral. 

199.  Rule   in   Equity  as  to   Chima 

Bgoiost  Decedfnt'B  Estate. 


.  188.  Executor  ma;  ps;  Baired  Debt*  ot  not,  in  Ma  Dis- 
cietioo.  —  When  the  remed}-  lor  a  debt  is  barred  by  lupse  of  time,  au 
executor  or  administrntor  ia  nevertheless  not  obliged  to  take  advantage 
of  the  statute,  bnt  may  at  his  discretion  satisfy  tbe  debt.  "No  execu- 
tor," said  LoRU  Hardwicke.  •'  is  compellable  either  in  law  or  equity  to 
take  advantage  of  the  statute  of  limitations  against  a  daim  otherwise 
well  founded."  *  In  fact,  it  has  been  treated  as  almost  a  duty  in  some 
cases  for  an  executor  to  satiBfy  in  that  way,  in  his  representative  cLar- 


>  Norton  V.  Frecker.  1  Atk.  624;  Fair- 
fax t>.  Fairfax,  2  Cranch  <U.  8.  C.  C),  25; 
Walter  v.  Radclitfe,  2  Desau.  (S.  C.)  577  i 
Jackson,  J.,  in  Scott  v.  Hancock,  13 
Uasa.  162;  Woods  v.  Elliott,  19  Mtss.  168; 
Bitter's  Appeal,  23  Penn.  St.  95  ;  Riddle 
V.  Moore,  3  id.  173;  McFarUnd's  Eatate, 
4  id.  149;  Fritz  f.  Tliomaa,  1  Whart. 
(Penn.)  68;  Hmlgdon  t..  White,  11  N.  H. 
203  ;  Pollurd  v.  Seara,  28  Alu.  484  ;  Am- 
oskeag  Mfp.  Co.  C.  Harnea,  48  N.  H.  25; 
Emetsoa  p.  Thompson,  18  Mass.  431;  Tun- 
Btftll  0.  Pollard,  11  Leigh  (Va.),  1;  Ken- 
nedy's Appeal,  4  Penn.  St.  149  ;  Smith's 
Eatate,  1  Aahm,(Penn.)352;  Steel  «.  Steol, 
12  Penn.  St.  B7;  Miller  v.  Dorsey,  9  Md. 
317;  Bat«ont>.  Mnrrell,  10  Humph. (Tenn. ) 
801  ;  Sinims  v.  Magnider,  10  Md.  242  ; 
Thayer  v.  HolIU,  3  Met.  (Mass.)  389; 
Chambers  v.  Fennemore.  4  Harr.  (Md.) 
388;  Pajne  r.  Puaey,  8   Bush  (Ky.),  664; 


Bamvall  d.  Smith,  5  Jones  (N.  C.)  Eq. 
168.  While,  aa  stated,  an  administrator 
may  pay  a  debt  barred  by  the  statute  of 
limitations,  yet  be  cannot  pay  a  debt  that 
accrued  under  a  contract  that  is  void  bf - 
cause  with  in  tbe  statute  of  frauds;  end  if 
he  doe.s  so,  he  is  chargeable  with  deviviiairii. 
Baker  v.  Fuller,  69  Me.  152.  Tbe  reason 
for  this  distinction  is  that  in  the  one  case 
a  legal  liability  at  some  time  eiisted  oil 
the  part  of  the  deceased  to  pay  the  debt, 
while  in  the  latter  case  no  legal  liability 
to  pay  ever  existed,  and  tbe  executor  has 
DO  power  to  render  a  void  contract  made 
by  his  testator  valid.  Under  the  statute 
in  Florida,  in  a  suit  against  an  adminis- 
trator or  executor  on  an  open  account,  the 
court  should  expunge  thrtvrroni  every  item 
which  shall  apiiear  to  havn  been  due  five 
years  before  the  death  of  a  testator  or 
intestate.      Patterson  v.  Cuhli,  4  Fla.  451. 
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acter,  the  conscience  of  his  testator.^  And  Lord  Hatherlet,  in  over- 
ruling a  case,^  remarks  as  follows :  ^^  It  certainly  cannot  be  con* 
sidered  to  be  law  at  the  present  day,  that  executors  pa3ing  a  debt 
against  the  recovery  of  which  the  statute  of  limitations  might  be 
pleaded  as  a  legal  bar,  render  themselves  liable  to  those  who  are  inter- 
ested in  the  testator's  propAty."  • 

1  Williamson  v.  Naylor,  8  Y.  &  C.  211,  cretion,  pay  debta  due  to  others,  the  rem- 

ttpte  (a);  Stahlsmidt  v.  Lett,  1  Sm.  &  O.  edy  for  which  is  barred  by  lapse  of  time. 

415;  Byrd o.  Wells,  40  Miss.  711.   Parkbb,  Norton  v.  Frecker,  1  Atk.  538;  Stahlsmidt 

C.  J.,  in  H«d^on  v.  White,  11  N.  H.  208;  v.  Lett,  1  Sm.  &  O.  415;  ExparU  Dewd- 

Scott  V.  Hancod^  18  Mass.  164.     In  Mis-  ney,  15  Yes.  498;  Williamson  v.  Naylor, 

sissippi,  Byrd  v.  Wella»  anU;  Trotter  v.  8  Y.  &  C.  211,  note  (a);  Hill  v.  Walker, 

Trotter,   40  Miss.  704;   aiui  in  Florida,  4K.  &J.  166;  Williams  on  Executors  (6th 

Patterson  v.  Cobb,  4  Fia.  481,  it  is  held  ed.),  1664.   And  further,  he  may,  as  might 

that  he  cannot  pay  debts  that  were  barred  be  expected,  retain  assets  of  the  testator 

anterior  to  the  granting  of  administration^  sufficient  to  pay  such  debts  when  due  to 

but  that  he  may  pay  those  which  became  himself.     Stahlsmidt  v,  Lett,  1  Sm.  &  O. 

barred  after  he  has  qualified.     Byrd  v.  41S  i   Coates  v,   Coates,   88  Beav.    249  ; 

Wells,  ante.    In  Kennedy's  Appeal,  4  Penn.  Courtenay  v.  Williams,  8  Hare,  589.   And 

St  149,  the  court  held  that  an  executor  according  to  the  cases  cited  this  is  so  even 

may  pay  a  just  debt,  though  barred  by  the  when  the  deHs  were  barred  in  the  lifetime 

statute,  and  that  net  payment  is  valid  as  of  the  testator.    Hill  v.  Walker,  4  K.  &  O. 

against  the  distributees.  166.     And  his  right  to  payment  will  not  be 

3  McCuIlough  V,  Dames,  9  D.  &  Ry.  affected  by  payment  of  the  testator's  effects 

48.  into  court.     In  Woodyajd  v.  PoUley,  14 

s  Hill  V.  Walker,  4  K.  &  J.  166.     See  W.  Ya.  211,  it  was  held  that  when,  in  a 

also  Lewis  v.  Rumney,  L.  R.  4  Eq.  451.  creditor's  suit  in  equity  against  an  admin- 

The  rule  may  be  said  to  be  that  an  executor  istrator  and  the  heirs,  the  court  takes  into 

may,  in  the  exercise  of  his  discretion,  pay  its  own  hands  the  administration  of  the 

a  debt  barred  by  the  statute  of  limitations,  assets  by  referring  the  cause  to  a  commia- 

notwithstanding  that  the  personal  estate  sioner  to  take  an  account  of  the  debts  of 

of  the  testator  is  insufficient,  and  that  the  the  intestate,   the  statute  of  limitations 

effect  of  such  payment  by  him  is  to  throw  ceases  to  run  against  the  creditor,  not  a 

the  burden  thei*eof  upon  devisees  of  real  formal  party  to  the  bill,  the  bill  not  being 

estate,  upon  which  the  other  debts  are  in  in  form  a  creditor's  bill  from  the  date  of 

consequence  thrown.     Lewis  v.  Rumney,  such  decree  in  the  case;  and  that  if  in  such 

L.  R.  4  £q.  451.     In  the  case  last  cited  a  case  the  statute  of  limitations  has  not 

Lord  Rom  illy,  Master  of  the  Rolls,  re-  been  specially  pleaded  nor  relied  on  before 

marks:  **  I  think  it  is  much  to  be  regret-  the  commissioner,  and  he  failed  to  recog- 

ted  that  the  statute  did  not  destroy  the  nize  the  statute,  and  therefore  indorsed  no 

debt,  instead  of  merely  taking  away  the  exception  upon  the  report,  the  appellate 

remedy  for  it.  The  result  is  that  questions  court  will  consider  the  statute  of  limits- 

constantly    arise,    and    amongst    others,  tions  as  out  of  the  case,  although  the  re- 

whether  an  executor  may  not  pay  a  debt  port  upon  its  face  shows  that  some  of  the 

barred  by  lapse  of  time.     I  am  of  opinion  claims  allowed  by  the  commissioner  were 

that  in  the  exercise  of  his  discretion  he  barred  by  the  statute.    Where  the  testator 

may  do  so,  and  that  it  does  not  make  the  in  his  will  expressly  directs  the  executor 

slightest  difference  whether  the  personal  to  disregard  the  statute  of  limitations* 

estate  is  sufficient  or  insufficient.     If  it  be  there  can,  of  course,  be  no  question  as  to  his 

insufficient,  the  statute  gives  the  creditor  right  to  pay  all  just  debts  without  refer- 

a  remedy  against  the  real  estate,  but  that  ence  to    the  question  whether  they  are 

does  not  interfere  with  the  discretion  of  Itarred  or  not,  even  though  the  statute  re- 

the  executor. "  quires  him  to  plead  the  statute  of  limita- 

An  executor  may,  therefore,  at  his  dis-  Uons.   Campbell  v,  Shoatwell,  51  Tex.  27. 
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Anil  be  may  pny  a  debt  due  to  himself  upon  wliioli  the  stAtnte  haa 
ran  with  the  same  propriety  that  he  may  pay  oue  so  barrtd,  due  to  any 
other  persoD ;  and  neither  the  Ucirs  or  other  distributees  of  the  eelate 
have  any  remedy  against  him  therefor.'  It  has  been  held  tliat  if  tbo 
surplus  of  the  personal  estate,  after  pa3-inent  of  the  debts  and  legacies, 
is  bequeathed  to  a  residuary  legatee,  and  several  creditors,  although 
barred  by  the  statute  of  limitations,  oommeuoe  actions  therefor  against 
the  executor,  a  court  of  equity  will  not.  on  his  refusal  to  plead  the  stat- 
ute, compel  him  to  plead  it  in  favor  of  tlie  residuary'  legatee ; '  nor  can  a 
residuary  legatee  set  up  the  statute,  if  tJie  executor  refuses  to  do  so,  in 
an  action  by  a  creditor  to  recover  bis  debt.*  But  this  rule  is  subject  to 
exception  tbat,  nlien  it  is  sought  to  charge  the  real  estate  of  the 
deceased  with  tlie  payment  of  debts  due  fVom  the  estate,  either  the  heir, 

1  Pajtie  V.  Ptisey,  S  Bush  (E^.)'  ^^*-  ^  contrai;  rul«  prpvaiU  iu  France  under 

But  it  wiu  sltki  held  Id  this  casf,  and  such  tiie  Code  NaiKiltmi,  g  J223:  "  Las  creau- 

la  the  general  rule,  tlist,  if  he  ii  unable  to  uifrs  ou  touts  lutre  peraonno  ayaut  iuttrSt 

realize  his  d«bt  out  of  the  pemunal  e«tat^  a  oe  que  pr^9cn|itioii  suit  ac(|uiae  [lOUTeat 

and  seeks  to  malie  the  heirs  liable  therrfor,  I'opposer  encore  que  le  deliiteur  ou  le  |itq- 

the  heirs  may  net  up  any  derwice  lo  the  prieUirey  raiiDUi;e;"and  Chii  rule  certainly 

cMra  wbii-'h  thfl  LotEatate  uiuld  hsve  set  is  more   remionablu    thno   that  guusrelly 

incliiiliijg  the  statute  at  limitatiuns.  uJopted  b^  our  caurt&. 
When  ho  g«3  into  «  court  of  equity,  the  '  Briggsii,  Wilson,  B  DeO.  M.  4G.  12j 
■dmtiiiiitnitor  Btaads  like  nnjr  other  credilcr  Fuller  u.  Reiloian,  26  Btav.  UM  ;  AUtoii 
for  tho  purpuee  of  rnsking  his  debt  out  oC  v.  TroUope,  L.  It.  i  E^.  '205.  but  nndet 
the  heini,  as  he  has  no  light  or  title  in  that  the  eomniau  pmcticc  and  decn-e  iu  Fug- 
part  of  the  estate  any  tnore  than  any  other  land  by  adniimstmtlon  soit  it  hoa  been 
creditor  of  the  estate.  In  Massaehnsotts,  held,  that,  where  the  bill  has  been  filed 
inacasr  previou^tly  citnl.  Si'Ott  n.  Hanuook,  and  the  d('i?ree  obtiineil  by  a  lesiilunry 
anU,  ffhore  the  period  within  which  an  legatee,  if  a  creditor  applies  to  prom  hja 
administrator  was,  under  the  statnte,  liable  debt  which  is  banvd  by  Inpse  of  time, 
to  a  suit,  uo  acUou  having  been  brought  and  tho  executor  i-erosva  to  pleud  the  stat- 
Bgainat  him,  the  court  refused  a  license  to  ute,  and  the  plaintiff  insisted  upon  doing 
llim  toaelltbereal  estate  to  pay  debts;  nnd,  so,  it  ia  compeb^nt  for  the  ptaintiS' 
genfiially,  if  nil  the  debts  are  barred  by  the  or  any  other  parson  interested  in  the 
ttatuta  applicable  to  adutinistrBtom,  a  li.  fuud  to  take  advantage  of  the  statute 
cense  to  sell  will  be  denied.  Wellniun  before  the  master,  iiotwitlistanilLng  the 
V.  Lawrence,  15  Mosa.  336 ;  Ex  parte  refusal  of  the  executor  to  interpose  it. 
Allen,  id.  58.  And,  if  granted,  it  will  be  Sliewen  v.  Vanilerhorst.  I  Kiias.  &  My. 
void,  as,  by  permitting  the  statutory  period  347;  Pbillips  v.  lieal,  32  Bosv.  26;  Moodie 
to  elapse  without  bringing  their  action,  v.  Bannister,  4  Drew.  432;  Fuller  «.  Red* 
they  lose  all  lien  upon  the  real  estate  for  man,  26  Beav,  614.  And  in  New  York  it 
the  payment  of  their  debL  Heath  v.  Wells,  is  held  thst,  in  taking  an  account  in  the 
G  Pick.  (Mass.)  139;  Thompson  v.  Broun,  master's  office,  any  |iarty  in  interest  may 
162  Mass.  172.  And  the  levy  of  on  eie-  interpose  the  btutute  in  Imr  of  any  claim 
cation  uuder  a  judgment  obtained  in  an  preaented.  Partridge  v.  Mitchell,  3  Edw. 
action  brought  after  tho  statutory  gieriod  (X.  Y.)  Ch.  ISO.  And  in  Warren  r.  Pofl^ 
baielapseil,  is  void  as  against  the  heirs  or  4  Bnutf.  (N.  Y.)  260.  it  was  held  that 
devisees.  Thayer  e.  Hollis,  3  Met.  (Mass.)  heirs  ami  devisees  mitilit  interpose  the  atat- 
369.  uta  when  it  is  sought  to  charge  the  real 
*  Caatleton  v.  Fanshaw,  Prec.  Chan.  lOD.  estate  with  the  psyment  of  debts  of  the 
See  also  Ex  parte  Dewdney,  IS  Ves.  ISB.  estate. 
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or  a  devisee,  residuary  legatee,  or  any  person  interested  therein,  ma}^ 
interpose  the  statute.^  In  Arkansas  *  and  in  Florida  *  it  is  held  to  be 
the  dut}'  of  the  administrator  or  execator  of  an  estate  to  plead  the  stat- 
ute where  the  debt  or  claim  was  barred  during  the  lifetime  of  the 
intestate,  or  even  where  it  is  so  stale  as  to  raise  the  presumption  of 
payment  from  lapse  of  time.^ 

But  while  it  is  generally  held  that  an  executor  is  not,  unless  other- 
wise provided  b}'  statute,  obliged  to  plead  the  general  statute  of  limi- 
tations, 3*et  he  is  in  all  cases  bound  to  set  up,  in  opposition  to  a  claim,  a 
statute  which  limits  the  time  within  which  a  claim  may  be  presented  for 
payment,  or  within  which  an  action  shall  be  commenced  against  him  in 
his  official  capacity  to  enforce  a  claim.*    But  while  the  executor  at  hiw 

^  Partridge  v.  Mitchell,  ante ;  Warren  my's  Appeal,  48  Pa.  St.  155 ;  Atwood  v. 

V.  Paff,  i  Bradf.  (N.  Y.  Surrogate)  260 ;  R.  L  Agricultural  Bank,  2  R.  1. 191  ;  New 

Bond  V.  Smith,  2  Ala.  660.  England  Bank  v,  Newport,  &c.  Co.,  6  R.  I. 

•  Rector  v,  Conway,  20  Ark.  79;  Rogers  154  ;  Hooper  r.  Bryant,  3  Yei^g.  (Tenn.)  1 ; 
V.  Wilson,  18  id.  507.  Kelly  v.  Hooper,  id.  895 ;  Crawbaugh  v, 

s  Patterson  o.  Cobb,  4  Fla.  481.  Hart,  id.  431  ;  Hawkins  v.  Walker,  4  id. 

*  See  alAo  Briggs  v,  Wilson,  5  De  G.  188  ;  Foster  v.  Maxey,  6  id.  224  ;  Trott  v. 
M.  &G.  12;  Beechingv.  Morphew,  8  Hare,  West,  9  id.  438  ;  1  Meigs  (Tenn.),  168  ; 
129  ;  Hunter  v.  Baxter,  3  Giff.  214  ;  for  State  Bank  v.  Vance,  9  Yerg.  471 ;  Green- 
instance,  when  a  legatee,  heir,  &c.,  may  way  v.  Hunter,  1  Meigs  (Tenn.),  74; 
interpose  the  statute.  Rogers  v,  Winton,  2  Humph.  (Tenn.)  178  ; 

^  Sugar  River  Bank  v.  Fairbanks,  49  F.  &  M.  Bank  v.  Leath,  11  id.  515  ;  State 

N.  H.  140  ;  Scott  v.  Hancock,  18  Mass.  v.  Crutcher,  2  Swan  (Tenn.),  504  ;  Allen  v. 

162;   Wiggins  v.   Levering,  9  Mo.  262;  Farrington,  2  Sneed  (Tenn.),  526;  May- 

Hodgdon  v.  White,  11  N.  H.  208  ;  Hall  v.  nard  v.  May,  2  Coldw.  (Tenn.)  44 ;  Hall 

Woodman,  49  id.  295  ;  Walker  v,  Cheever,  v.  McCormick,  7  Tex.  269  ;  Perry  v.  Mun- 

39  id.  428  ;  Amoskeag  Mfg.  Co.  v.  Barnes,  ger,  id.  589;  Crosby  v.  McWillie,  11  id. 

48  id.  25  ;  Heath  v.  Wells,  5  Pick.  (Mass.)  94  ;    0)bb  v.   Norwood,   id.   556  ;   Coles 

140 ;  Lamson  v,  Schutt,  4  Allen  (Mass.),  v.  Portis,  18  id.  155 ;  Jennings  v.  Brow- 

359  ;  Waltharo  Bank  v.  Wright,  8  id.  122  ;  der,  24  id.  192  ;  Peyton  v,  Carr,  1  Rand. 

Emerson  v.  Thompson,  16  Mass.  432.     In  (Va.)436;  Mann  v.  Flinn,  10  licigh  (Va.), 

most  of  the  States,  provision  is  made  that  93  ;  Ready  v.  Thompson,  4  S.  &  P.  (Ala.) 

claims  against  an  estate  shall  be  presented  52  ;  Jones  v.  Pharr,  3  Ala.  288  ;  Starke  v. 

within  a  certain  time  after  the  death  of  the  Keenan,  5  id.  590  ;  King  v,  Mosely,   id. 

creditor,  or  the  appointment  of  an  execu-  610  ;  Cawthome  v.  Weisinger,  6  id.  714; 

tor  or  administrator,  or  be  forever  barred;  State  Bank   r.  Gibson,   id.  814 ;  Badger 

and  these  statutes  must  be  strictly  com-  v,  Kelfy,   10  id.   944.     See  McHenry  v, 

plied  with.     Ticknor  v,  Harris,  14  N.  H.  Welbs  28  id.  451 ;  McDougald  v,  Daw- 

272;  Badger  v,  Kelly,  10  Ala.  944;  Pickett  son,  30  id.  553  ;  Bank  of  Montgomery  v, 

V.  Ford,  5  Miss.  (4  How.)  246  ;  French  r.  Plannett,   87  id.  222 ;  Walker  v,  Byert, 

Davis,  38  Miss.  218 ;  Thrash  v,  Sumwalt,  14  Ark.  246  ;  Stote  Bank  v.  Walker,  id. 

5  Mo.  13  ;  Walker  v.  Cheever,  39  N.  H.  234 ;  Biscoev.  Sandefur,  id.  568;  Bennett 

420  ;  Whitmore  r.  Foose,  1  Den.  (N.  Y.)  v.  Dawson,  15  id.  412 ;  HUl  v.  State,  23 

159  ;  Scovil  v,  Scovil,  45  Barb.  (N.  Y.)  id.   604 ;  Danglada  v,  De  la  Gnerra,   10 

f*n  ;  Barsalou  «.  Wright,  4  Bradf.  (N.  Y.)  (3al.  386  ;  Fanning  v.  0)it,  Kirby  (Conn.), 

164;  Williams  v.  Chaffin,  2  Dev.  (N.  C.)  423;  Rowan  v.   Kirkpatrick,  14  111.  1; 

L.   333  ;  Goodman  v.  Smith,  4  id.  450  ;  Ryan  v.  Jones,  15  id.  1 ;  Stillmanv.  Young, 

Hubbard  v.  Marsh,  7  Iretl.  (N.  C.)  L.  204  ;  16  id.  318  ;  Peacock  v.  Haven,  22  id.  88  ; 

Harterv.  Taggart,  14  Ohio  St.  122;  Es-  Wingate  ».   Pool,  25  id.   118;  Mason  v. 

tate  of  Smith,  1  Ashm.  (Pa.)  352  ;  Dem-  Tiffany,  45  id.  892 ;  Beard  v.  Presbyteikn 
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must  interpose  this  statutory  dereoce,  it  was  beld  io  the  case  firttt  cited 
II  the  preceding  Dote  thut  where  the  preseiitatioa  of  &  claim  ag&inst 
an  insolvent  estate  within  the  time  limited  is  prevented  hy  the  fraudu- 
lent concealment  of  the  claim  by  the  deceased,  a  court  of  equity  may 
decree  aatiafaetion  thereof  out  of  the  surplus,  if  any,  in  the  hands  of 
heirs  and  distrihuteea,  if  tlie  bill  praying  for  such  relief  is  filled  promptly 
after  the  discovery  of  the  claim.'  But  a  general  request  by  the  esecu- 
tor  to  the  creditors  of  the  estate  for  delay,  from  time  to  time,  or  bis 
assurauce  to  them  that  the  debt  is  good,  will  not,  unless  otherwise  pro- 
vided in  the  statute,  save  the  operation  of  the  statute  limiting  tbe  pres- 
entation or  enforcement  of  claims ;  and  if  be  pays  such  claims  after  they 
s  barred  under  such  statute,  he  is  guilty  of  dtvattavit.^  If  the  execu- 
tor neglects  to  plead  the  statute  liuiitiug  the  time  within  which  claims 
may  be  presented  or  sued,  the  judgment  will  not  be  binding  upon  the 
estate,  and  an  execution  issuing  tbereon,  levied  upon  the  real  estate  of 
the  deceased,  ia  void  as  to  all  persons  except  the  executor  or  administra- 
tor who  pei-mitted  it  to  issue  ; '  and  money  paid  by  him  in  satisfaction  of 
such  a  judgment  will  not  be  allowed  to  him  in  Ills  final  account.'  Thus 
ill  be  seen  that  the  executor  or  administrator  is  absolutely  bound  to 
take  advantage  of  the  statutes  referred  to  specially  intended  for  the 


Churcli.  IB  Ind.  490 ;  Proton  ».  Day,  19 
Iowa,  127  1  Goodricli  «.  Conrad,  34  id.  2ht; 
UcPlmtrra  v.  IIkIIu;,  32  He.  72  ;  Petten- 
1  V.  Pnttewon,  39  id.  iS8;  Thnrstoo  «. 
LowditT,  47  id.  72;  Rawlinga  v.  Adams,  7 
Hil.aS:  Eteminc.  Bemis,  13  Gtoj  (Mass.), 
65D.  And,  iinieaa  the  statute  givi'a  tliecourt 
power  to  exciiee  delay,  no  remedy  eiiaCs 
where  the  porty  haa  neglectad  to  present 
hii  claim,  whati^VPr  may  have  heen  the 
reason  for  delay.  Sandford  c.  Wicks,  3  Ala. 
3«9;  Bigger  v.  Hutohins,  2  Stew.  (Ala.) 
44S.  Tliese  statutes,  however,  do  not  ap- 
ply to  strictly  equitable  claims,  as  mort- 
gagps.  Bmdley  v.  Nonia,  3  Vt.  389 ; 
Auatin  v.  Jaclcson,  tO  id.  207  ;  Locke  f. 
Palmer,  26  Ala.  312;  Me  Murrey  n.  Hop- 
per, 43  Pi'nn-  St  468  ;  Allen  tF.  Moer,  tS 
Iowa,  307  :  Fisher  v.  Mossman,  11  Ohio 
St.  42  ;  Menanl  v.  Marks,  2  III.  25;  or  to 
compel  the  application  of  trust  funds, 
Page  c.  Itoyd,  22  Ark.  635  ;  SUrk  •.  Hun- 
ton,  3  N.  J.  l':q.  300;  or  t«  eUims  which 
originate  after  tlie  period  named,  Griawold 
p.  Bingliam,  6  t'onn-  258  ;  Hawley  v.  Bots- 
ford,  27  id.  SO  ;  Chambers  v.  Smith,  23 
Ho.  1 74;  nor  to  a  claim  for  the  recovery  of 
B[iecific  property,  Andrews  e.  Huckabee, 
30  AhL  143  ;  Sims  v.  Canfield,  2  id.  555; 
nor  nbere  administratioQ  is  suipended  be- 


cause the  odministrntor  fails  la  qnalifv, 
Morgan  v.  Dodge,  44  N.  H.  255;  Abe'r- 
crombie  t>.  Sheldon,  8  Allen  (Masfl.),  532; 
nor  to  a  claim  in  the  Orjihans'  Court, 
Yinglingv.  Hasson,  16  Md.  112;  Glean 
V.  Hehb,  17  id.  260.  Kor  do  tliose  stat- 
uti-s  attaiih  until  a  tinim  is  due;  therp- 
fore,  where  the  statute  proviilea  that  all 
claims  must  be  presented  or  sued  within 
one  year  after  they  accrue,  and  a  claim 
does  not  become  due  until  two  years  after 
an  administrator  ia  ap]x>i]iteil,  the  cred- 
itor has  a  year  after  the  claim  becomes  due 
in  which  to  present  it.  Keil  v.  C'limiiug- 
ham.  2  Port.  (Ala.)  271. 

'  See  Sugar  River  Bank  v.  Fairbanks, 
anU,  where  this  question  is  fully  consid- 

"  Ungham  v.  Baiter,  5  Baxter  (Tenn.), 
701.  But  it  seems  that  a  requpst  made  by 
an  administrator  to  creditors  of  the  estate, 
to  forbear  until  he  can  collect  money  enough 
to  pay,  ia  a  special  request,  sufficiently  defi- 
nite to  suspend  the  opemtion  of  the  gen- 
eral statute  of  limitations,  KIcKizzack  v. 
Smith,  1  Siieed  (Tenn.),  470. 

»  Thayer  v.  Mollis,  anic;  Amoskea*,' 
Mfg.  Co.  «.  Barnes,  ante. 

<  Stillman  v.  Young,  IS  lU.  318 ;  Uodg- 
don  D.  White,  anU, 
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quieting  of  claims  against  estates,  althougti  he  is  invested  with  an 
unqualified  discretion  as  to  whether  he  will  or  not  interpose  the  bar  of 
the  general  statute  of  limitations ;  and  while  he  may  obtain  a  license  to 
sell  real  estate  to  pa}'  debts  barred  by  the  general  statute,^  unless  it 
appears  that  they  are  so  stale  as  to  raise  a  presumption  of  payment,* 
r  yet  a  license  will  not  be  granted  to  sell  real  estate,  when  no  claims 
have  been  presented  against  the  estate,  or  sued  within  the  time  pre- 
scribed by  law,  because  in  that  case  there  are  no  debts  to  be  paid/  and 
a  license,  if  granted,  would  be  void,  upon  the  ground  that  the  order  is 
issued  by  the  court  without  any  actual  Jurisdiction  over  the  subject- 
matter  to  which  it  I'elates,  because  there  are  no  debts,  and  therefore 
there  is  no  authority  on  the  part  of  the  court  under  the  statute  to  issue 
the  order.^  These  special  statutes  of  limitation  do  not  apply  to  an 
offset  set  up  b}*  a  person  who  is  sued  by  an  administrator  to  recover 
a  debt  due  from  him  to  the  estate.  Thus,  where  an  administrator 
sued  a  bank  for  money  deposited  b}'  his  testator,  and  for  dividends  on 
stock  of  the  bank  owned  by  him,  and  the  bank  set  up  an  ofiset  thereto, 
to  which  the  administrator  objected  on  the  ground  that  the  claim  was 
not  presented  to  the  probate  court  for  allowance  within  the  time  pre- 
scribed by  statute,  and  consequently  was  barred,  the  court  held  that 
the  objection  was  not  well  grounded,  because  the  statute  only  contem- 
plated cases  where  the  creditor  in  the  first  instance  brought  his  claim 
against  the  estate,  and  had  no  application  to  suits  by  the  administrator 
against  a  creditor,  where  the  demand  of  the  latter  was  set  up  as  a 
counterclaim,  and  that  in  such  a  case  the  only  statute  that  could  be 
set  up  against  the  counterclaim  or  set-ofi*  was  the  general  statute  of 
limitations.^ 

Sec.  189.  Effect  of  Statute  when  Creditor  is  Executor  or  Adminis- 
trator; when  Debtor  is  Executor,  &c.  —  The  question  of  the  statute 
does  not  arise  where  a  legatee  is  also  an  executor  of  the  testator,  so 
that  the  same  hand  gives  and  receives.*  Thus,  in  the  case  first  cited  in 
the  last  note,  where  such  a  condition  existed.  Lord  Hatherlet,  V.  C, 
said  :  ^^  Having  the  whole  of  the  testator's  assets  in  his  hands,  he  could 
not  sue  himself,  the  legacy  was,  therefore,  either  at  home,  that  is  to  say, 
it  would  have  been  satisfied  if  there  had  been  assets,  or  it  was  kept 
alive,  because  in  ordinary  circumstances  a  bill  might  have  been  filed  to 
keep  it  alive ;  but  this  gentleman  [the  administrator]  could  not  have 


1  Hodgdon  v.  White,  10  N.  H.  208. 

>  Scott  V.  Hancock,  18  Mass.  162 ; 
Moere  V.  White.  6  Johns.  (N.  Y.)  Ch.  369  ; 
Hodgdon  v.  White,  ante. 

»  Tarbell  v.  Parker,  106  Mass.  847 ; 
Hall  V,  Woodman,  49  N.  H.  304  ;  lAmson 
V.  Schutt,  4  Allen  (Mass.)  359  ;  Ferguson 
V.  Scott,  49  Miss.  500  ;  Eobinson  v.  Hodge, 
117  Mass.  222 ;  Nowell  v.  Nowell,  8  Me. 
220. 


*  Tarbell  v.  Parker,  ante;  Hudson  v, 
Hulbert,  15  Pick.  (Mass.)  425  ;  Thayer  «. 
HoUis,  ante;  Lamson  v.  Schutt,  aiUe; 
Heath  v.  Wells,  5  Pick.  (Mass.)  140. 

^  Lay  V.  Mechanics*  Bank,  61  Mo. 
72. 

*  Binn  v.  Nichols,  2  £q.  256  ;  Priori. 
Homiblow,  2  Y.  &  C.  Ezch.  200 ;  Adams 
V.  Barry,  2  Coll.  290. 
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taken  ao  absnrd  a  step  as  to  file  a  bill  against  himself  for  the  pgrpogc  of 
making  himself  paj'  his  own  legacj-."  This  reasoning  dots  not  in 
terms,  but  in  effect  wonld  aeem  to,  apply  to  a  case  where  the  executor 
is  an  ordinary  cretlitor  of  his  testator,  and,  as  such  is  the  rule  where  the 
debtor  is  administrator  to  tlie  creditor,  it  would  seem  to  hold  good  in 
the  converse  case.  Notwithstanding  the  almost  universal  rule,  that 
when  time  has  once  commenced  to  run  in  these  cases  no  alteration  of 
circumstances  in  the  way  of  any  disability  on  the  part  of  plaintiff  or 
defendant  will  prevent  it  continuing  to  nin,  yet  in  cases  where  the 
debtor  takes  out  administration  to  the  creditor,  time  will  not  run  in  the 
debtor's  favor,  even  though  it  has  commenced  to  run  previously  to  his 
administration.  And  it  appears  that  where  administration  of  the  goods 
of  a  creditor  is  given  to  a  debtor,  this,  Ix-ing  done  by  act  of  law,  m  n^l 
an  txlinction  of  llit  debl,  but  a  fwpenWon  of  the  remrdy}  And  where 
a  debtor  was  appointed  one  of  several  executors  of  his  creditor's  will, 
hwt  did  not  prove  his  debt  until  it  was  already  barred  by  lapse  of  time, 
yet  it  was  held  that  the  debt  was  revived  by  his  eubsequently  proving 
the  will,  inasmuch  as  that  proof  related  back  to  tlie  testator's  death, 
and  he  was  ordered  to  nceount  for  the  sum  owing  with  interest'  It 
must,  however,  be  carefully  rememberwl  that  an  executor  or  adminii- 
trator  will  have  no  right,  under  ung  circum$tances,  to  pay  a  debt  or  charge 
which  has  abioluteig  become  exlinguithed  4y  ttatuCe.* 

Sec.  1 00.  Aoknowladgment  by  an  Bxecntor.  —  In  England  *  and  in 
some  of  the  States  in  this  country  *  it  is  held  that  an  acknowledgment 
of  nn  executor  takes  a  debt  due  from  the  estate  ont  of  the  statute.  But 
generally  i»  this  country  the  mie  is  that  an  acknowledgment  by  an 
executor  does  not  remove  the  statute  bar  after  it  has  once  attached  to 
the  debt,  although  it  may  be  sufficient  to  suspend  the  operation  of  the 
statute  if  mode  before  the  bar  is  complete  ; '  and  this  doctrine  is  certainly 


"  SeaRram  o.  Knight.  L.  R.  2  Ch.  833 ; 
Nfedhnm'a  Cbm,  S  Coke,  135  a  ;  Wank- 
foM  «.  Wankford,  1  Salk.  299. 

«  Ingle  •.  Richards  (No.  2),  28  Be«T. 

see. 

*  Lewis  V.  Ramnoy,  L.  R.  4  Eq.  4S1. 

*  Browning  v.  Paris,  5  M.  ft  W.  120  ; 
Tatt  V.  Stephenson,  1  D*  O.  M.  t  G.  «; 
Foitlham  o.  Wallb,  10  Hare,  217;  Briggs 
V.  Wiltwn,  6  De  C.  M.  k  0.  12. 

*  Semmen  v.  Magruder,  10  Md.  213; 
Morthoiit  V.  Wilkins,  12  B.  Mon.  (Ky.) 
idS;  Walker  c.  Cniikshank.  28  La.  Ad. 
252;  Hall  r.  Dsrrington,  9  Ala.  B02 ;  Grif- 
fin e.  The  Joslicea,  17  Ga.  0«;  Tazewell  r. 
WhittiCT,  13  Qratt.  (Va.)  329;  Qnyn  v. 
CawoU,  10  Md.  197;  Brewster*.  Brewster, 
62  K.  H.  B2;  Hodgdon  b.  White,  11  id. 
211;   Townes  v.   FergusoD,   20  Ala.   147; 


Farmera'  &  Mechanics'  Bank  v.  Lenth.  11 
Humph.  (Tenn.)  615;  Biiswell  v.  Rohy. 
3  N.  H.  «7;  McWhorter  v.  Johnson.  10 
Humph.  (Tenn.)  209;  Deyo  v.  Jones,  19 
Wend.  (S.Y.)  491;  Buchanan  v.  Buchan- 
an. 4  Strobh.  (3.  C.)  63;  Chamlvra  v. 
Fennemore.  4  Harr.  (Del.)  383;  Slirerc  e. 
Joyce,  Sa  N.  J.  L.  44;  Cann  v.  Sloan,  25 
Md.  575;  Head  v.  Mannin,  G  J.  J.  Mar. 
(Ey.)  255;  Hnrd  n.  Lee,  2  Monr.  (Ky.) 
131 ;  Johnson  o.  IWrdilee,  15  Ji>hns.(N.  V.) 
S;  Emeraon  b.  Thompson.  16  Mnss.  429. 

'  Foniey  v.  Iknedict,  5  Ponii.  St.  225; 
Sandem  v.  Bohertson,  23  Miss,  389;  Moore 
V.  Hardiaon,  10  Tex.  467;  Haileton  v. 
Whitesides,  2  Strobh.  (S.  ('.)  353;  Miller 
B.  Dnrsey,  9  Md.  317:  Clark  v.  Mi-Guire, 
85  Penn,  SI.  257;  Heath  v.  Grennell,  ei 
Barb.   (N.  Y.)   190;   Biaer  «.  Snoddy,  7 
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consistent  with  the  present  theory  of  acknowledgment,  as,  npm  priii- 

Ind.  442;  Moore  v.  Hillebmiit,  14  Tex.  cause  of  action  that  was  not  created  by  the 
812;  Peck  V.  Botftford,  7  Conn.  172;  Cran-  act  of  the  decedent  himself;  and  it  is, 
dall  V.  Gallup,  12  id.  865;  Thomson  r.  therefore,  singular  that  the  principle,  In 
Peters,  12  Wheat.  (U.  S.)  565;  Richmond,  its  application  to  these  couTeigent  propo- 
Petitioner,  2  Pick.  (Mass.)  567;  Manson  v.  sitions,  was  not  carried  out  In  actions 
Felton,  18  id.  206;  Foster  v,  Starkey,  12  against  the  personal  representatiye,  on  his 
Cnsh.  (Mass.)  824;  McLaren  V.  McMartin,  own  contracts  and  engagements,  thongli 
89  N.  Y.  88;  Huntington  v.  Babbitt,  46  made  for  the  benefit  of  the  estate,  1^'e 
Miss.  528;  Seig  v.  Accord,  21  Gratt  (Ya.)  judgment  is  de  bonis  propriis;  and  he  is, 
865.  In  an  early  case  in  Pennsylvania,  by  eycry  principle  of  legal  analogy,  to 
Fritz  V,  Thomas,  1  Whart  (Penn.)  66,  answer  it  with  his  person  and  property. 
Gibson,  J.,  laid  down  the  doctrine  as  The  pleadings,  it  is  true,  have  not  hitherto 
stated  in  the  text,  and  gave  the  reasons  been  moulded  to  the  new  principle ;  nor 
therefor  as  follows:  "The  concession  that  could  they  be  in  the  case  of  an  acknowl- 
the  plalntilTs  claim  is  just,  and  the  edgment  by  a  personal  representative, 
promise  to  see  what  could  be  done  for  whose  promise  gives  no  action  against  him, 
him,  would  doubtless  be  sufficient  to  unless  it  be  sustained  by  some  other  con- 
maintain  an  action,  if  the  consideration  sideration  than  the  previous  debt,  which 
were  the  defendant's  own  debt  But  can  imposes  no  moral  obligation  to  pay  it  out 
any  acknowledgment  by  an  executor  or  of  his  own  pocket,  especially  since  he  has 
administrator  preclude  him  from  pleading  been  deprived  of  all  color  of  title  to  the 
the  statute  of  limitations  to  a  count  on  the  residue.  Had  the  judges,  when  they  de- 
original  cause  of  action?  In  Jones  v,  termined  that  a  promise  to  the  represent- 
Moore,  5  Binn.  (Penn.)  573,  and  subse-  ative  of  a  decedent  must  be  declared  on 
quently  in  Bailey  v.  Bailey,  14  S.  &  R.  as  snch,  also  determined  that  it  ninst  be 
(Penn.)  195,  and  Scull  v.  Wallace,  15  id.  declared  on  as  such,  when  made  by  him, 
231,  it  was  doubtless  taken  for  granted  they  would  have  restored  the  law  to  its 
that  a  recovery  may  be  had  against  a  {)lea  primitive  symmetry,  and  suggested  a  prin- 
of  the  statute,  on  proof  of  an  acknowledg-  ciple  that  would  have  entirely  extinguished 
ment  by  the  personal  representative.  But  the  notion  of  revival,  which,  for  want  of 
it  is  to  be  remarked  that  the  point  has  not  it,  seems  to  have  lingered  in  its  embers 
been  adjudged,  and  that  no  recovery  has  through  the  succeeding  cases ;  for  the 
in  fact  been  had  ;  and  the  inquiry  is  con-  forms  of  the  law  are  the  indices  and  con- 
sequently not  clogged  by  the  authority  of  servatories  of  its  principles.  It  would  not 
a  precedent.  In  respect  to  the  first  of  only  have  indicated  the  necessity  of  a  spe- 
those  cases,  it  is  fair,  too,  to  say  it  was  the  cial  consideration,  to  support  the  promise 
first  step  taken  by  this  or  perhaps  any  of  a  representative,  but  it  would  have  dis- 
other  court,  in  returning  to  the  spirit  and  closed  a  bar  to  an  action  against  two  or 
letter  of  the  statute.  But  when  it  was  more,  on  a  promise  by  one.  And  as  he 
determined  that  a  recognition  of  the  old  cannot  charge  himself  personally  without 
debt  is  no  more  than  evidence  of  a  new  a  new  consideration,  he  cannot  charge  the 
promise,  which,  when  made  to  the  repre-  estate,  on  the  foundation  of  the  old  one, 
sentative  of  a  decedent,  can  be  sued  by  to  the  prejudice  of  the  creditors,  whose 
him  but  in  a  personal  character,  it  was  fund  might  be  materially  lessened  by  it. 
virtually  determined  that  the  same  recog-  He  is  not  bound  to  plead  the  statute,  be- 
nition  by  a  personal  representative  is  but  cause  he  may  know  the  debt  to  be  a  just 
evidence  of  a  new  promise,  on  which  he  one  ;  and  for  that  reason  only,  the  matter 
may  not  be  sued,  otherwise  than  in  his  is  left  to  his  discretion  ;  but  it  follows  not 
personal  character,  without  overturning  that  he  may  tie  up  his  hands  from  using  it 
some  of  the  most  firmly  fixed  principles  of  when  the  time  has  come,  by  a  mistaken 
the  law ;  for  nothing  is  better  settled  than  concession,  or  an  engagement  which  has 
that  an  executor  or  administrator  is  an-  no  consideration  to  bind  him  personally  or 
swerable,  in  his  official  character,  for  no  officially.     Besides,  it  would  be  hazardous 
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ciple,  a  new  promiae  by  an  executor  is  invalid  because  it  lacks  even  a 


A  expose  the  estate  to  the  coDsciuenceu  of 
hU  mexperieace  or  ignarance  of  the  ds- 
mandn  msile  upon  him.  We  know  how 
periloos  n  tiang  it  is  for  the  debtor  biio- 
wlf,  though  u-med  vitb  knowlitdj^  and 
rigiUnt  to  gunrd  against  aui-prise,  to  con- 
verse about  a  debt  barred  by  the  Htatute  ; 
bat  tlie  peril  wonld  be  OTcrvrhBlming,  if 
the  estate  were  bo  be  jeopRrded  by  the  mis- 
takn  of  one  wlio  is  bonnd  to  parley,  and 
haa  not  only  everything  to  leam,  bat  to 
learn  it  from  those  whose  interest  it  it  to 
mislead  him.  Why,  then,  ibould  we  not 
fioiab  what  was  80  well  began  in  Jonea  v. 
Uoore,  by  mnjcing  the  law  of  the  subject 
ill  its  parts,  and  giving  to 
tatute  entire  elTect,  both  in  auhatance 
n  form!  To  do  »o -would  invoke  no 
violation  of  that  ease  as  a  precedent,  for, 

la  I  have  said,  the  point  was  not  adjudged; 
and  the  step  remaining  to  be  taken  in  the 
progresB  of  departuffi  from  the  doctrine  of 
revival  is  no  greater  than  what  was  taken 
there.  Indeed,  then;  is  no  counie  open  to 
na  but  to  follow  the  principle  out,  or  abao- 
Aaa  it  altogether ;  for,  to  be  conaistant, 
mnst  either  return  to  the  doctrine  of 
ival  without  qiiaJlG ration,  or  maintain 
it  an  action  on  his  own  promine  lies  not 
against  an  executor  or  adniinistrator  in  his 
official  character.  And  for  saying  it  does 
not.  we  have  the  authority  of  TliomjHoii 
c.  Peters,  12  Wheat.  (U.S.)  565,  and  Peek 
B.  Botsfotd,  7Conn.l78,  in  both  of  which 
the  point  was  directly  ruled." 

In  a  subsequent  case  in  that  State  it 
was  held  that  an  eneculor's  promise  to  pay 
H  debt  of  the  tcsUlor  will  not  take  it  out 
of  the  statute,  and  the  court  rely  upon 
Fritz  V.  Thoniaa,  ante,  to  support  the 
ground,  thai,  as  the  old  promise  was  not 
revived,  but  superseded  by  the  new  one, 
the  consideration  of  a  moral  obligation 
would  be  wanting  to  make  the  executor 
personally  liable.  Reynolds  v.  Hamilton, 
7  WatU(Penn.),  *20.  An  admission  by 
one  cO'exccutor  of  a  debt  dne  from  his  tes- 
tator is  nowhiTe  receivable  as  evidence  in 
a  suit  for  the  debt,  against  another  co- 
executor,  to  esloblish  the  origin  of  the 
demand,  as  to  make  the  other  personally 
liable  :  though  otherwise  to  lake  it  out  of 
the  statute,  if  the  original  demand  against 


the  testator  is  alivTtde  established.  Ham- 
mono.  HunUey,  *Cow.  (N.Y.)lB8:Deyo 
t-.  Jones,  20  Wend.  (N.  Y.)  IMI.  In 
Williams  on  Execntara,  188H  (7th  ed.X 
that  learned  author  says:  "Where,  in 
Bssampsit  by  an  exeentor,  in  which  all  the 
promises  were  bud  to  be  made  to  the  tea- 
tator  in  his  lifetime,  the  delendout  pleaded 
that  he  did  not  promise  within  six  yo»r« 
next  before  the  obtaining  of  the  original 
writ  of  the  plaiatiiT,  and  the  plsinliir  re- 
plied that  the  original  was  sued  on  suell 
a  day,  and  that  within  six  years  before  the 
day  of  oblsinLng  thereof,  that  is  to  say, 
on  such  a  day,  letters  testamentary  were 
granted  to  him,  by  which  the  plaintiff's 
action  accrued  to  him  within  six  ymnii 
this  replication  was  held  bad  ;  because  the 
time  of  limitation  must  be  computed  from 
the  time  when  the  action  lirst  accrued  to 
the  testator,  and  not  from  the  time  of 
proving  the  will ;  for  that  gave  no  new 
cause  of  action,  and  therefore  the  lime  of 
proving  the  will  is  perfectly  immaterial. 
Hickman  v.  Walker,  WUles,  27;  note  to 
Ho>lsJeu  V.  Harridge,  3  Sauitd.  63  k  ;  Hap- 
guoil  V.  Southgate,  SI  Vt  5B1 ;  Warren  v. 
PafF,  I  Bnidf.  Surr.  (N,  Y.)  BfiO ;  Conant 
V.  Hitt.  12  Vt.  235;  Boyce  v.  Foote,  19 
Wi=.  mil. 

"  But  where  to  an  action  by  an  admin- 
istrator for  money  had  and  received  to  his 
use  by  the  defendant,  who  had  received 
the  iiilestate's  money  after  his  denth,  six 
yenrs  and  upwards  befoi'c  the  comiuence- 
ment  of  the  action,  but  within  six  years 
after  letters  of  administration  granted  Ui 
the  plaintiir,  the  defendant  pleaded  the 
statute  of  limitations,  and  the  plaintiS'  rC' 
plieil  the  special  matter  above  mentioned  ; 
it  was  held,  upon  demurrer,  that  the  stat' 
uts  was  no  bar.  because  this  was  not  a 
cause  of  action  in  the  intestat<',  the  money 
having  been  received  after  his  death,  and 
the  plaintiff's  title  nommenced  by  taking 
out  letters  of  administration,  before  which 
time  no  cause  of  action  accrued  to  him. 
Cary  v.  Stephenson,  2  Salk.  421.  [?ef 
Stanford's  Case,  cited  Cro.  Jac.  61;  Hans- 
ford V.  Elliott,  9  Leigh  |  Va. }.  792.  In  Dun. 
ning  V.  Ocean  Rank,  6  Uus.  (X.  Y.)  206, 
the  court  sny,  '  Iftbere  was  no  person  or 
party  in  being  at  the  time  the  money  hi 


§  190.]                EXECUTORS  AND   ADMINISTBATOBS.  895 

moral  consideration  to  support  it  But,  while  an  acknowledgment  by 

qnestion  came  to  the  possession  of  the  statate  of  limitations.  Hickman  v.  Walker, 
defendant,  who  could  kwfully  demand  and  Willes,  29  ;  Dean  v.  Ciane,  6  Mod.  809  ; 
receive  the  same,  and  in  whom  a  right  for  Executors  of  the  Duke  of  Marlhorongh  «. 
the  recovery  thereof  vested,  or  since,  .  .  .  Widmore,  2  Stra.  890;  2  Saund.  68  2. 
the  action  is  not  barred.  This  is  well  However,  in  Heylin  v.  Hastings,  Carth. 
settled,  until  there  is  some  one  entitled  to  471,  it  is  said  to  have  been  admitted,  that 
demand  and  take,  there  is  no  obligation  to  a  promise  made  to  an  executor  is  sufficient 
pay,  and  no  promise  can  be  implied.  The  to  prove  the  issue  of  assumpsit  to  the  tea- 
statute  does  not  begin  to  operate  until  tator  within  six  years ;  because  the  prom- 
then.'  Davis  V.  Gaw,  6  N.  Y.  124  ;  Buck-  ise  does  not  give  any  new  cause  of  action, 
lin  V.  Ford,  5  Barb.  (N.  Y. )  395  ;  Vaughn  but  only  revives  the  old  cause,  and  is  of  no 
e.  Mohawk  Ins.  Co.,  13  Wend.  (N.  Y.)  other  use  but  to  prevent  the  bar  by  the 
267 ;  Richards  v.  Richards,  2  B.  &  Aid.  447 ;  statute  of  limitations.  But  this  seems  not 
Piggott  V.  Rush,  4  Ad.  &  El.  912  ;  Webb  to  be  well  founded  ;  and  it  has  since  been 


V,  Elmore,  2  Bailey  (S.  C),  695  ;  Fei^ 
son  V.  Fyffe,  8  CI.  &  F.  121 ;  Johnston  v 
Humphries,  12  S.  &  R.  (Penn.)  395 
Gieger  v.  Brown,  4  McCord  (S.  C),  423 


determined,  that  evidence  of  an  acknowl- 
edgment by  the  defendant  within  six  years 
of  an  old  existing  debt,  of  above  six  years' 
standing,  due  to  the  plaintiff's  intestate. 


Fishwick  v.  Sewall,  4  H.  &  J.  (Md.)  393 ;  but  which  acknowledgment  was  made 
Jones  V.  Brodie,  3  Mon.  (Ky.)  354 ;  Grubb  after  the  intestate's  death,  will  not  support 
V.  Clayton,  2  Hayw.  (2^.  C.)  378.]  So  a  count  by  the  administrator,  laying  the 
where  an  action  was  brought  by  an  admin-  promise  to  be  made  to  his  intestate.  Saiell 
istrator  sgainst  the  acceptors  of  bills  of  v.  Wine,  3  East,  409 ;  8.  p.  Ward  v,  Hun- 
exchange  payaltle  to  the  intestate,  and  ter,  6  Taunt.  210 ;  8.  p.  by  Bayley,  J.,  in 
accepted  after  his  death,  but  before  the  Short  v.  McCarthy,  8  B.  &  Aid.  631 .  [This 
grant  of  letters  of  administration,  it  was  rule  has  been  adopted  in  Pennsylvania^ 
held  that  the  statute  ran  only  from  the  Jones  v.  Moore,  5  Binn.  (Penn.)  578;  but 
grant  of  the  letters.  Murray  v.  E.  I.  not  in  New  Hampshire,  Buswell  v,  Roby^ 
Company,  5  B.  &  A.  204  ;  Pratt «.  Swaine,  3  N.  H.  467;  nor  Massachusetts,  Baxter  v, 
8  B.  &  C.  285;  8.  c.  1  M.  &  Ry.  351;  Penniman,  8  Mass.  134.]  Therefore,  where 
Perry  v.  Jenkins,  1  My.  &  Cr.  118.  [In  it  was  necessary  to  rely  on  an  acknowledg- 
many  of  the  States,  express  provision  is  ment,  made  since  the  death  of  the  testator, 
now  mnde  by  statute  as  to  the  time  when  to  bar  the  statute,  counts  were  required  in 
the  statute  nhall  attacli  to  a  claim  in  favor  the  declaration  laying  promises  to  the 
of  a  deceased  creditor,  and  in  some  in-  plaintiff  as  executor.  As  to  what  is  suffi- 
stances  the  statute  is  saved  where  it  had  cient  evidence  of  an  account  stated  with 
run  only  thirty  or  a  certain  other  specified  the  plaintiff  as  executor,  see  Purdon  v, 
number  of  days  before  the  creditor's  death,  Purdon,  10  M.  &  W.  662. 
and  in  such  instances  but  little  difficulty  "Accordingly,  if  an  executor  brought 
can  arise  in  determining  the  rights  of  the  an  action  on  a  bill  or  note,  and  intended 
})arties.  ]  to  rely  on  an  acknowledgment  or  promise 
**It  must  be  observed,  that  where,  in  made  to  himself  in  order  to  bar  the  stat- 
assumpsit  by  an  executor,  on  a  contract  ute,  he' had  to  state  in  his  declaration  the 
made  with  his  testator,  all  the  promises  in  making  of  the  bill  or  note,  and  must  then 
the  declara^on  were  laid  to  be  made  to  the  have  proceeded  to  aver  that,  after  the  death 
testator,  and  the  defendant  pleaded  the  of  his  testator  or  intestate,  the  defendant 
statute  of  limitations,  the  plaintiff  could  promised  him  (the  plaintiff)  as  executor  or 
not  in  his  replication  set  forth  a  promise  administrator,  to  pay  him.  And  where 
made  to  himself  within  six  years,  without  the  declaration  was  so  framed,  such  prom- 
being  guilty  of  a  departure,  any  more  than  ise  might  have  been  denie<l  by  a  plea  of 
he  could  in  such  case  ^ave  evidence  of  a  iwn  assumpsit.  For  the  mere  production 
promise  made  to  himself  within  six  years  and  proof  of  the  note  would  not  prove  the 
upon  an  issue  joined  on  the  plea  of  the  promise  as  made  to  the  executors,  as  it 
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an  executor  will  not  take  a  debt  against  the  estate  out  of  the  statnte. 


wDoId  if  the  promise  were  laid  as  nraile  to 
the  tratatnra.  The  right  of  action  indeed 
U  transferred  to  the  executor,  but  no  prom- 
iae  is  implJHl  by  law  to  pa;  bim  ;  other- 
iWise  the  statute  of  liultatiuns  would  nin 
from  the  death  of  the  payee,  and  not  fram 
the  time  of  the  note  becomioR  due.  In 
order,   therefore,  to  sapport  the    action, 

ro  nost  h«  an  express  promise  to  Chu 

;Qtar,  that  is  to  iuj,  an  express  prom- 

IS  omtradistlnguishrd  from  a  protnise 

Uined  in  thci  note  itself,  or  anything 
implied  out  of  it;  and  (he  cause  of  action  is 

existence  of  the  note,  with  the  expms 
promise  to  the  executor  to  pny  the  amount 
of  it;  whereas  the  mje  is  confined  to  cases 
wheni  the  action  is  only  on  the  note. 
Timmu  V.  Piatt,  S  H.  &  Vf.  720;  Gilbert 
I.  Piatt,  6  Dow).  74B;  Rolleston  t>.  Dixon, 
2  Dowl.  S  L.  892.     The  effect  of  the  plea 

j>it  ai*ump*ii  is  in  sueh  a  case  Eo  admit 
that  the  bill  or  note  was  signed  by  the 
defeodont,  hut  to  deny  that  he  made  any 
promlie  to  the  executor. 

■'  In  Clarlc  v.  Hooper,  10  Bing.  S40,  i 
M.  &  Sc.  3S3.  payment  of  interrst  on  a 

nissory  note  to  an  administrator  vho 
had  omitted  to  take  ont  adtnitiistrstion  in 
the  dioccsD  in  which  thp  note  «■»■;  n  timiini 
•natoMlt,  Iras  held  a  safficient  acknowledg- 
ment of  the  debt  to  bar  the  statute. 

"  If  an  executor  sues  in  assumpsit, 
within  a  year  after  the  death  of  hia  testa- 
tor, the  sii  years  not  being  elapsed  before, 
thongh  they  expire  within  tbnt  period,  yet 
it  is  held  to  be  sufficient  to  take  the  case 
out  of  the  statute.  Tidd,  28  (9th  ed.),  cit- 
ing Cttwer  V.  .Tames,  Bull.  N.  P.  150.  Bat 
Bee  B.  c.  reported  in  Willea,  2Sfl,  nomine 
Karver  v.  James.  But  the  contrary  was 
held  in  Penny  tr.  Brice,  18  C.  B.  n.  s. 
393. 

"  Where  a  party  brings  an  action  befon: 
the  expiration  of  six^jears,  and  dies  before 
judgment,  the  six  years  being  then  ex- 
pired, it  has  been  held  that  his  executor  or 
administrator  may,  within  the  eqnity  of 
the  fourth  section  of  the  atatute  of  timita- 
tions(21  Jac.  I.  c,  10),  bring  a  nev  action, 
Matthews  n.  Phillips,  2  Salk.  425;  Kinsey 
o,  Heywanl,  1  Lutw.  260;  provided  he 
does  it  recently,  or  within  a  reasonable 
time.     No  precise  time  is  fixed  as  to  what 


shall  be  deemed  a  rea-sonabti'  time;  bnt  it 
should  seem  that  the  sIHtute  is  the  best 
guide  upon  tiie  anbject,  and  ns  tliut  pro- 
vider that  a  new  action,  in  the  cusps  btid- 
merated  in  it,  must  lie  commenced  within 
a  year,  so  an  executor  ought  nlso  to  bring 
s  new  action  within  that  iieriod.  2  Ssund. 
04  a,  not«  to  Hodsden  n.  Ilarridge.  (In 
many  of  the  States  of  this  country  express 
proriaion  is  made  to  save  the  statute  to  a 
party  who  has  brought  hie  action  in  season, 
but  which  has  failnl  [ly  renMin  of  Dome 
technical  or  other  ground  Other  than  the 
voloDtary  set  of  the  party,  and  the  prrioil 
within  whiuh  a  fresh  action  may  he  brought 
is  generally  fixed.  See  Aptwndix,]  In 
Kinsey  n.  lleywarl,  1  Ld.  Kaym.  484,  « 
year  is  said  to  be  a  reasonable  time,  snd 
the  Court  of  King's  Beni-h  iijipeani  to  be  of 
this  opinion  in  Wileoi  v.  Haggins.  2  3tr. 
207,  Fiisg.  170,  289,  where  it  is  said  that 
the  most  thut  had  ever  been  allowed  was  a 
year,  and  that  within  the  ecjuity  of  the 
proviso  in  the  stntnte,  which  gives  the 
pUintitr  H  year  to  commence  a  new  action, 
where  the  judgment  i»  arrested  or  reversed; 
and  that  they  would  not  go  a  moment 
fnKhcr,  for  It  would  let  in  all  the  incon- 
vi..nienc,-  whi.-h  tli.'  xM»U-  was  mm!.'  lo 
avoid.  Indeed,  if  the  executor  had  l>een 
retarded  by  suits  about  the  will  or  odiiiin- 
istration,  and  had  ahown  that  in  plemliiig 
it  would  have  been  otherwise,  because  the 
neglect  would  then  have  been  accounted 
for.     And  Lke,  J.,  said:  'I  think  what  is 

this  nature  is  to  be  detemnned  by  the  dis- 
cretion of  the  court  from  thecircumstjinecs 
of  the  case;  but,  generally,  the  year  in  the 
statnte  is  a  good  direction.'  However,  in 
I,ethbridge  u.  Chapman,  15  Vin.  103,  in 
■mnriii-ne,  the  action  was  allowed  to  W 
brought  within  fourteen  tnonths  after  the 
testator's  death,  thongh  no  renson  was 
assigned  for  it.  Upon  the  whole,  there- 
fore, it  was  deemed  prudent  for  the  exccu- 

possibly  could  alter  the  death  of  his  tes- 
tator, and  at  all  events  not  to  delay  it  be- 
yond a  year.  2  Ssund.  64  b,  note.  But  in 
Cnrlewis  f.  I,orU  Mominglon,  7  E.  &  B. 
283,  it  was  expte,*!ly  hrld  that  the  execu- 
tor was  not  bound  to  the  year,  if  under  the 
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an  acknowledgment  made  to  him  by  a  debtor  to  the  estate  will  remove 

circumstances  he  can  fairly  be  said  to  have  case  of  an  executor  whoae  testator  has  died 

used  due  diligence.  pending  an  action  brought  by  him ;  which, 

"The  form  of  the  replication  by  an  though  not  within  the  words  of  it,  was 

executor  to  a  plea  of  the  statute,  where  he  evidently  within  the  mischief.     2  Ad.  & 

recently  brought  a  new  action  after  the  £1.  408,  404.    In  Adam  v.  The  Inhabitants 

death  of  a  testator,  was  to  state  that  the  of  the  City  of  Bristol,  2  Ad.  &  EL  889,  the 

testator,  on  such  a  day  sued  out  a  writ  of  premises  of  A,   a  tennor,   having  been 

summons  against  the  defendant^  whereby  burnt  by  a  riotous  assembly,  A  complied 

he  was  commanded,  &c.  (and  then  con-  with  all  the  requisites  of  the  statute  7  &  8 

tinning  the  writ  down  to  the  time  of  the  Gea  lY.  c.  81,  and  commenced  an  action 

testator's  death);  that  he  appointed  the  against  the  inhabitants  of  the  city  and 

plaintiff  as    executor,   recently  after  his  county  within    three   months   from  the 

death,  to  wit,  on  such  a  day,  &c.,  the  plain-  offence.     Before  veniict  or  judgment,  and 

tiff  sued  out  the  writ  upon  which  the  after  the  expiration  of  the  three  months, 

action  is  founded;  that  the  several  writs  so  A.   died.     His  executrix   conunenced  an 

prosecuted  by  the  testator  against  the  de-  action  against  the  inhabitants  on  the  sev- 

fendant  were  with  an  intent  to  have  im-  enth  day  from  A*s  death.    And  the  Court 

pleaded  the  defendant  upon  the  several  of  King's  Bench  held,  that,  supposing  an 

promises  in  the  declaration  specified;  and  executrix  entitled  to  sue  in  any  such  case 

that  the  writ  sued  out  by  the  plaintiff  (as  to  which  the  court  gave  no  opinion), 

against    the    defendant    was    prosecuted  the  action,  having  been  commenced  more 

against  him  with  an  intent  to  implead  him  than  three  months  from  the  offence,  was 

for  the  causes  of  action  in  the  declaration  too  late  under  the  provision  of  section  8  of 

specified,  and  upon  his  appearance  to  de-  the  statute,  and  that  there  y^&»  no  analogy 

clare    against  him    for  the   said  several  between  this  case  and  the  above  decisions 

causes  of  action,  and  that  he  afterwards,  on,  on  the  general  statute  of  limitations.    But 

kc,  declared  against  the  defendant,  &c.,  the  same  equitable  construction  that  has 

with  an  averment  that  the  several  causes  been  applied  to  the  fourth  section  of  the 

of  action  accrued  within  six  years  next  be-  statute  of  James  has  been  followed  as  .to 

fore  the  suing  out  of  the  writ  first  above  the  limitation  of  actions  on  bonds^  &e.« 

specified  by  the  testator.     2  Saund.  64  c,  imposed  by  the  Stat  8  &  4  Wm.  IV.  c  42; 

note.  §  3;  Sturgis  v.  Darrell,  4  H.  &  N.  622;  6 

"  Again,  if  an  executor  brought  assump-  id.  120. 

sit,  but  died  before  judgment  and  the  six  **  Where  the  right  of  action  accrued  to 

years  run,  his  executor  might,  notwith-  the  testatorduring  his  residence  abroad,  and 

standing,  bring  a  fresh  action,  so  as  he  he  died  abroad,  never  having  returned  after 

brought  it  in  a  reasonable  time,  which  is  to  the  accrual  thereof,  the  statute  is  no  bar  to 

be  decided  at  the  discretion  of  the  justices  an  action  by  his  executors,  although  it  ac- 

upon  the  circumstances  of  the  case.     Bull,  crued  more  than  six  years  before  action 

2^ .  P.  1 50  a.  brought ;  at  all  events  if  it  is  brought  within 

"The  principle  of  these  cases,  accord-  six  years  after  his  death.  Townsendt?.  Dea- 

ing  to  the  judgment  of  Lord  Chief  Justice  con,  3  Exch.  706.   Seealso  Forbes  v.  Smith, 

Treby,  in  the  case  of  Kinsey  v.  Heyward,  11   Exch.   161."     Hammon  v.  Huntley, 

is,  that  when  once  the  proviso  in  the  stat-  4  C-ow.  (N.  Y.)  498  ;  Cayuga  Bank    v. 

ute  of  limitations  is  complied  with  by  the  Bennett,  5  Hill  (N.  Y.),  236  ;   Forsyth 

commencement  of  an   action  within   due  v.  Ganson,  6  Wend.  (N.  Y.)  658 ;  Oakes 

time,  the  party  is  out  of  the  purview  of  v.    Mitchell,    15   Me.    860  ;    Mclntire  «. 

the  act,  and  set  at  liberty  out  of  the  re-  Morris,  14  Wend.  (N.  Y.)  90;  Patterson 

straint  of  the  said  statute.    But  the  true  v.  Cobb,  4  Fla.  481 ;  Moore  n.  Parker,  1 

ground  of  these  decisions  appears  to  be  Bailey  (S.   C. )  £q.  195  ;  Reigne  v.  Des- 

tbat  they  proceed  upon  the  equity  of  the  portes,   Dudley  (S.  C),  118  ;  McTeer  v. 

fourth  section  of  the  statute,  and  that  the  Ferguson,   Riley  (S.  C),  159  ;   Pearce  v, 

courts  have  extended  that  section  to  the  Zimmerman,  Harp.  (S.  C.)  806;  Render- 
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ths  bar aBtoMii^  debt;'  and  it  has  even  been  held  that  payments  madv 
by  a  debtor  to  the  estate,  to  a  ijerson  wbo  liad  not  then  been,  hut  waa 
aitbseqiieutly  appointed  admin  is  tralor,  was  sulBeient  ta  revive  the 
debt  and  remove  the  statute  bar.*  In  any  event,  if  nn  aeknow!ef)|^ 
menl  of  au  executor  or  administrator  is  relied  on  to  take  a  debt  out  uf 
the  statute,  it  must  be  sbona  to  bare  been  made  by  him  in  liis  repre- 
BGnt&Uve  capacity  .*  And  the  declaration  should  eontaiii  a  count  upon  & 
prumiae  by  the  executor  or  admin istra tor  as  sueh.*  although  in  New 
Hampshire  this  is  held  to  be  unnecessary.*  In  acconlanee  with  this 
rule  it  has  been  held  by  the  English  courts  that,  if  an  action  is  hmugbt 
against  an  executor  or  administrator  on  a  bill  or  note  given  by  the  tes- 
tator or  intestate,  and  the  declaration  alleges  a  promise  by  the  derend* 
ant  to  pay  the  bill  or  note,  such  promise  may  bo  denied  by  a  plea  of 
nun  tutumptit,  notwithstanding  the  rule  abolishing  the  plea  of  iion 
aiiumpiit  to  a  declaration  on  a  bill  or  note.'  However,  it  is  suid 
to  have  been  held '  that  if  the  declaration  charges  the  executor,  on  a 
promise  made  by  liia  testator,  and  the  defendant  pleads  the  statute 
of  limitations,  to  which  the  plaintiff  replies,  that  the  testator  did  prom- 
ise within  six  years  ;  proof  on  the  part  of  the  plaintiff,  that  the  execu- 
tor promised  within  sis  yeara,  and  that  the  testator's  deatli  was  within 
this  period,  will  support  tlie  count  in  the  declaration  ;  for  tliat  the 
executor's  promise  shows  a  liability  to  pay,  existing  before  the  time  of 
the  testator's  death,  and  the  law  will  imply  a  promise  by  the  testator  to 
pay  what  he  was  liable  to  pay. 

But  the  mere  existence  of  a  debt  owing  by  the  testator  or  intestate  in 
not  evidence  of  a  promise  to  pay  by  tliC  executor  or  administrator,  as 

trator,  an  acknowledgment  merelj'  by  him  of  the  debt's  existence  is  not 
suRlcient  to  take  the  case  out  of  the  statute ;  there  must  be  an  express 
promise.*  And  in  accordance  with  this  rule  in  the  case  last  cited, 
which  was  an  action  of  assumpsit  against  several  executors,  who  pleaded 
the  general  issue  and  the  statute  of  limitations,  Abbott,  C.  J.,  hehl. 
that  neither  an  acknowledgment  of  the  debt  by  all  the  executors,  nor  an 
express  promise  by  one  of  them,  took  the  case  out  of  the  statute  ;  there 
ought  to  have  been  an  express  promise  by  all.'°     In  New  Jersey  it  has 

BDU  e.  Ilslflj,  IB  MUa.  9;  Fialier  o.  Dun-  •  RolleBton   v.    Dixon,  2  Dowl.  &.  I.. 

(■»n,    1    H.   ft   M.    (Va.)    683;   Oakes  b.  892. 

Mitchell.  15  Me.  360;  Bunker  «.  Atheam,  '  Poila  v. ,   Exor,   Sitt.   after  Tr. 

35  id.  864.  T.  1823,  coram  Abbott,  C.  J.,  2  Pliil.  Ef. 

»  lUrUns.  Williams,  17  Johns.  (N.  Y.)  351,  Bth  ed.     But  thU  case  ia  omitted  in 

380 ;  Townsenil  v.  in);er»oll,  12  Abb,  Pr.  the  sevanlli  edition. 
(N.    Y.)   N.   B.   354  ;  Jonea  v.   Moore,   6         ■  Atkina  tp.  TredgolJ,   2  B.   4  C.  28, 

Binn.  (Penn.)  673.  by  Abl»tt,  C.  J. 

«  Townnend  o.  Ingereoll,  ante.  »  Tnllink  o.  Dunn,  Ry.  4  M.  117. 

•  Scholey  v.  Walton,  12  M.  A  W.  610.         »  Scholey   u.   Walton,   12    M.   &    W. 

•  Broniiinic  f.  Paris,  5  M.  &  W.  120.  G14. 

•  BasweW  t.  Boby,  3  N.  H.  *87. 
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been  held  that  a  sole  executor  has  the  power,  by  a  new  promise^  ta 
remove  the  bar  of  the  statute,  and  that  all  of  several,  or  one  of  two, 
executors  or  administrators  may  bind  the  estate  by  a  new  promise  with- 
out making  the  representsttves  personally  liable.^ 

Sec.  191.  What  AoknoiRrledgment  by  an  Ezocutor  is  sufBciont.  — 
It  was  formerly  held  in  England  *  that  an  acknowledgment  or  promise 
b}'  an  executor,  in  order  to  be  operative  to  remove  the  statute  bar,  must 
be  express,  or  at  least  of  a  more  definite  character  than  one  which  would 
be  sufficient  to  bind  the  original  debtor  if  it  had  been  made  bj*  him.  But 
under  the  present  theory  as  to  acknowledgments  it  would  undoubtedly 
be  held  in  England,  as  well  as  in  the  States  where  the  English  doctrine 
as  to  the  effect  of  an  acknowledgment  made  b}*  an  executor  preVails, 
that  an  acknowledgment  which  would  be  binding  on  the  original  debtor, 
would  also  be  sufficient  if  made  b}'  his  executor.* 

Sec.  192.  "Wliero  Ezocutor  is  also  Dovisoo  in  Tmst.  —  It  has  been 
held  in  England  that,  where  an  executor  acts  in  a  double  capacity,  as 
where  he  is  both  executor  and  trustee  of  real  estate,  and  in  that  capacity 
makes  a  payment  which  amounts  to  an  acknowledgment  of  a  debt  in 
his  character  of  executor,  it  does  not  revive  a  debt  against  the  realty, 
as  in  such  a  case  no  principle  of  marshalling  exists ;  ^  and  such  would 
doubtless  be  the  rule  in  all  those  States  where  the  acknowledgment  of  an 
executor  is  regarded  as  sufficient  to  revive  a  debt,  except  where  real  es- 
tate and  personal  property  are  put  upon  the  same  footing  in  the  hands 
of  an  executor. 

Sec.  193.  "Whero  Statuto  has  run  against  Dobt  boforo  Tostator's 
Death.  —  Where  the  statute  has  run  against  a  debt  due  the  estate,  before 
the  death  of  the  testator,  although  upon  the  very  daj'  of  his  death,  it 
will  be  barred,  although  the  executor  brings  an  action  within  a  reason- 
able  time  after  his  death,^  unless  it  is  saved  by  the  expi'ess  provisions  of 
the  statute,  as  is  the  case  in  several  of  the  States. 

Sec.  194.  "When  Statute  has  begun  to  run  daring  the  Life  of  the 
Testator.  —  Except  in  those  States  where  the  statute  otherwise  pro- 
vides, when  the  statute  has  begun  to  run  upon  a  claim  during  the  life 
of  a  creditor  it  is  not  suspended  by  his  death,  although  no  personal 
representative  has  been  appointed ;  *  but,  when  the  statute  has  not  begun 


^  Shreve  v.  Joyce,  86  N.  J.  L.  44. 
2  Tullock  V,  Dunn,  Ry.  &  Moo.  416. 
'  Banning  on  Limitations,  228;  Briggs 
V.  Wilson,  5  De  G.  M.  &  0.  12. 

*  Fordham  ».  Wallis,  10  Hare,  217. 

*  Penny  v.  Brice,  18  C.  B.  n.  s.  393. 

*  Nicks  V.  Martindale,  Harp.  (S.  C.) 
135  ;  Abbott  v.  McElroy,  18  Miss.  100; 
Davis  V.  Garr,  6  N.  Y.  124;  Burnett  v. 
Brian,  6  N.  J.  L.  377;  Hall  v.  Deatly,  7 
Bush  (Ky.),  687;  Baker  r.  Brown,  18  111. 
91;  Byrd  v.  Byrd,  28  Miss.  144;  Tynan  v. 


Walker,  35  Cal.  684;  Brown  v.  Merrick,  16 
Ark.  612;  DeKay  v.  Darrah,  14  N.  J.  L. 
288;  Jackson  v,  Hitt,  12  Yt.  285;  Stew- 
art V.  Spedden,  5  Md.  438;  Hayman  v. 
Keally,  3  Cranch  (U.  S.  C.  C),  325.  In 
Young  V.  Mackall,  4  Md.  362,  a  right  of 
action  accrued  on  one  of  two  bonds  in  1834, 
and  on  the  other  in  1835,  and  the  obligee 
dieil  in  1837,  in  which  year  his  executor 
filed  a  bill  against  the  obligor,  which  suit 
abated  by  the  death  of  the  complainant  in 
1841.    The  obligor  died  in  1846.    An  ad- 
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to  niii  duiing  bb  lifo,  it  will  nol  begiD  to  run  againet  bis  estate  until  an 
executor  or  administrator  has  been  duly  appointed  and  qualified,  upon 
the  principle  tbat  the  statute  eunnot  begin  to  run  uutJI  there  is  a  person 
in  existence  (capable  of  suing  or  being  sued  upon  the  elaim.* 

Thus,  where  property  was  acquired  after  the  death  of  the  intestate, 
it  has  been  hold  that  the  statute  does  not  commence  to  run  against  an 
action  of  trover  therefor  until  administration  is  granted  ; '  and  where  the 
statute  gives  a  remedy  to  the  executor  or  administrator  of  an  estate  of 
a  person  killed  by  the  negligence  of  another,  and  also  provides  that  the 
action  shall  l>e  brought  within  one  year  from  the  lime  when  the  right  of 
action  accrued,  the  action  is  not  treated  as  having  accrued  until  tlie 
appointment  of  an  administrator;*  but  the  rule  would  be  otherwise  if  the 
statute  provided  that  an  action  therefor  should  be  brought  within  one 
year  from  the  time  of  such  intestitte's  death,  because  in  that  case  the 
statute  attaches  immediately,  and  the  bar  Ijcconiea  complete  at  the  end 
of  ft  ftill  year  fi-om  that  time.  There  is  also  another  element  that  enters 
inl«  eases  of  this  character,  and  that  ia,  that  as  the  statute  gives  the 
right  to  sue,  and  no  such  rigbt  exists  independent  thereof,  it  only 
exists  in  the  manner  and  for  the  period  pi-ovided  by  the  statute;  and, 
strictly  speaking,  tlie  provision  as  to  tlie  period  within  which  action 
must  be  brought  is  a  condition  imposed  ujioH  the  rigbt,  rather  than  & 
limitation,  and  unless  the  statute  is  complied  with,  the  rigbt  is  defeated, 
and  can  never  be  revived  either  by  an  acknowledgment  or  promise. 
In  a  Connecticut  case,*  before  cited,  an  action  was  bi-ougbt  against  the 
dofcndaut  to  recover  under  a  statute  of  the  Slate,  for  injuries  inflict^ 
by  the  negligence  of  the  defendant,  u|)on  the  plaintiff's  intestat«,  of 
which  be  subsequently  died.  Tlic  sLiitiite  [inividud  a  rtmcdj  in  such 
oases,  but  limited  the  right  of  action  to  one  year  after  the  cause  of 
action  arose.  The  injury  was  inflicted  Dec.  29, 1864,  and  death  ensued 
a  few  days  afterwards.  The  action  was  not  commenced  uoti!  June  14, 
1866,  considerably  more  than  one  year  after  the  plaintiff's  intestate 
died,  but  within  one  year  after  letters  of  administration  were  taken  out 
upon  his  estate.    The  defendants  insisted  that,  as  the  action  was  not 

Btiniitntor  de  bonit  mm  on  the  oblig^'i  Webster.  10  Ves.  S3.  The  statute  ia  Eiig. 
e8t«t«  vaa  aiipointed  in  October,  1849,  and  prniitTl  until  the  appointment  of  an  wi- 
the cl«im  an  tbe  bond  ma  "led  the  same  niinistrntar.  Brigga  v.  Thomas,  32  Vt. 
month.  It  was  held  that  ■■  the  Uaryland  176;  Toby  i>.  All<-u,  3  Kan.  399;  Etter  v. 
atatuteof  limitatianafniDDingtwelveyeara  Finn,  12  Ark.  632;  MeKrnzie  v.  Hill,  El 
aabonds)badbegunton)ninthehfetimeof  Mo.  303;  Hall  n.  Deatly,  anit. 
the  oMigt^  none  of  the  tkuta  above  Mated  '  Johnson  v.  Wren,  3  Stew.  (Ala.)  172; 
■topped  iu  opention.  It  a  suit  is  abated  Clark  c.  Uanlman,  S  Leigh  (Va.),  317 ; 
and  not  revived,  it  take*  no  time  oat  of  Biicklin  v.  Fonl,  G  Barb.  (N.  Y.)  303. 
the  statute.  Bostwright  v.  Boatwright,  *  Anilrews  v.  Hartford,  Ilc.  R.  R.  Co., 
L.  B.  17  Eq.  71;  Bhodea  o.  Brailhuist,  4  3t  Conn.  57  ;  Shamian  v.  Western,  4c 
H.  t  W.  12.  Co.,  21  lows,  51S. 

1  JolilTe  V.  Pitt,  2  Vera.  801;  Burdick  *  Aodrews  v.  Hartford,  &c.  R.  R.  Co., 

V.  Garrick,  U  'B.  i  Ch.  233;  Welitter  v,  anU. 
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oomm^Bced  within  one  year  after  the  intestate's  deaUi«  tkd  mmed j  wm 
lost.  The  court  held  that  the  remedy'  was  not  lost,  because  the  cause 
of  action  did  not  arise  until  an  executor  or  administrator  was  appointed 
upon  the  estate.  ''The  cause  of  action/'  said  Butler,  J., ''  would  have 
been  perfect  on  the  happening  of  the  death,  and  would  have  been  barre4 
at  the  end  of  one  year  from  the  happening  of  the  event,  if  an  on^i^ 
nary  case,  or  there  had  been  an  executor.  But  it  is  a  role  of  law«  recog» 
sized  by  the  cooft,^  that  a  cause  of  action  accruing  to  an  administrator 
after  the  death  of  the  intestate  is  not  complete,  and  does  not  arise  and 
exist  so  that  the  statute  can  begin  to  run  upon  it  until  an  adminis^ 
trator  is  appointed  who  can  bring  suit^  And  the  legislature  seeon  t9 
have  had  that  rule  in  view  when  they  enacted  the  etatate ;  for  they  did 
not  say  that  the  action  should  be  barred  unless  commenced  within  on« 
year  iVom  Hie  death,  or  the  happening  of  the  events  for  which  it  is 
given,  but '  unless  commenced  within  one  year  after  the  cause  of  actioQ 
shall  have  arisen/  Inasmuch,  then,  as  under  a  ireU*settled  rule  no 
cause  of  acUoa  can  arise  and  exist  in  favor  of  an  administrator  until 
he  comes  into  existence  as  such,  and  this  suit  was  brought  within  one 
year  after  the  plaintiff  received  his  appointment,  H  was  not  barred.**  * 
The  rule  is  well  settled,  that  where  a  cause  of  action  does  pot  accroi3 
until  after  the  death  of  the  creditor  or  claimant  the  statute  doas  not 
begin  to  run  until  administration  is  granted ;  *  but  if  it  accrues  befbve 
his  death,  the  running  of  t^e  statute  is  not  suspended,^  unless  express 
provision  to  that  effect  is  made  in  the  statute.  In  the  case  of  an  infant, 
or  indeed  any  person  under  a  statutory  disability  at  the  time  of  their 
death,  the  statute  does  not  begin  to  run  until  /adounistration  is  granted,* 
The  circumstance  that  an  executor  is  named  in  the  will  does  not  change 
the  rule,  as  tilie  statute  does  not  attach  until  he  has  been  duly  qualified 
to  act  as  such  by  proof  of  the  will ;  *  and  it  seems  ttiat  when  an  execq- 

^  Hobart  v.  Conn.  Tornpike  Co,,  ante,  ^  Goodhue  «.  Bamwdl,  amte, 

<  In  Shermaa  v. Western,  fcc  B.  B.  Co.,  *  Forrwt  ir.  DonglM,  4  Bing.  764;  Qtatr 

amifi,  the  same  rale  was  adopted  in  a  case  land  v.  liillmg,  6  Ga.  SIO;  Ellison  •.  Al* 

arising  under  a  similar  statute,  where  the  len,  8  Fla.  20S;  Uohart  •.  Conn.  Turapika 

plaintiff's  intestate  was  thrown  from  a  Co.,  Ii6  Conn.  146.    The  view  adopted  ia 

boat  and  capsized  by  reason  of  the  nogli-  the  text,  that  vrhftm  a  statute  gives  a  rights 

genoe  of  the  employ^  of  the  defendant  and  provides  a  period  within  whidi  it  shall 

stage  company,  whose  passenger  ^e  was,  be  enforced,  tiie  clanae  relating  to  the  tima 

and  after  struggUug  ten  minutes,  more  or  of  its  enforoement  is  to  ht  tiered  rather  as 

less,  to  save  her  life,  was  drowned,    fiee  a  oondiiion  than  a  limttatioa,  is  fully  ana- 

also  Wood  V.  Ford,  29  Miss.  S7,  where  a  tainod  ia  Ptttsbniii^,  Cin.,  k  fit  Look 

similar  rule  was  applied.  R.  B.  Co.  t,  Hiae,  25  Ohio  Bt.  629.    This 


*  Hobart  v.  Conn.  Turnpilbe  Co.,  0mU;  view  i»  forciUy  ilhytmted  in  a  late 

Beaochamp  v.  Mudd,  2  Bibb  (Ey. ),  537;  before  the  United  States  District  Court  for 

Abbott  V.  McElroy,  18  Miss.  100;  Fish-  the  Eastern  District  of  Michigan.     Boyd 

wick  V.  Sewell,  4  H.  &  J.  (Md.)  S98.  v.  Clark,  reported  in  24  Albany  Law  Joof- 


*  Kicks  V.  Martindale,  Harp.  (S.  C.)  nal,  p.  508.  In  that  case  an 
1S5;  Burnett  v.  Bryan,  6  N.  J.  L.  877;  brooght  in  Michigan  by  an  admioistrator 
Davis  V.  Garr,  6  N,  Y.  124;  Goodhne  «.  against  the  owners  of  a  ntjeamhoat  for  tha 
BamweU,  Bice  (S.  C.)  Ch.  198.  daatk  4>f  plaintifi'a  intantnti^  oanaad  hf  iha 
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tor  accepts  tbe  trust  under  the  will  the  statute  tK'gins  to  run  from  the 


■xploflion  of  the  boiler  of  aucli  steamboat, 
irhieh  woa  claimed  to  be  due  to  tlie  negli- 
genoa  of  ilefenduits.  The  explosion  took 
plaue  vithlD  the  timita  of  thn  province  of 
Ontario.  By  a  afatntc  of  ihnt  proriuoe  an 
ution  fur  damages  may  l«  brought  in  the 
Dtmv  of  the  sdiLiiuistratoT  or  executor  of  a 
penoti  whose  death  wa*  camted  b;  the  neg- 
ligeuoc  of  another  againat  such  other,  i( 
thara  irould  have  been  liability  at  eammon 
Uv  il  death  had  not  o<?curred.  The  itat- 
ote  ^80  providea  that  "  every  rach  action 
Bhall  be  comcui^Dced  within  twelve  months 
after  the  death  of  the  deceased  person." 

The  dedaratioD  was  demurred  to  on  the 
ground  thnt  the  action  wu  not  brought 
within  twelve  months  after  lie  death  oo- 
enircd  and  the  demurrer  waa  tuttainerl. 
Browk,  D.  J.,  laying:  "It  is  a  veil- 
Ntablished  principle  of  law  that  whore  a 
right  of  action  b  given  b;  a  Stale  statute 
inch  rigbt  may  be  enforced  in  another 
State,  and  also  that  such  right  will  be  en- 
forced acconling  to  the  form*  and  modes 
of  pnuedura  in  use  in  the  latter  State.  Or, 
to  put  it  briefly,  the  Itx  lixi  amtraetui  gov- 
enia  the  righU  of  parties,  but  the  Ux  fori 
detcntiines  the  remedy.  Thia  principle 
hM  beeil  applied  in  a  \aTffe  number  of  uaaes 
ariaiiiy  ujuii  contracts;  but  in  the  recent 
cue  of  Uennicli  o.  Railroad  Co.,  103  U.  S. 
II,  it  was  applied  to  a  statute  of  this  de- 
scription, where  the  ndniinistrator  brought 
his  action  in  another  State.  An  almost 
unbroken  series  of  adjudications  hu  also 
eitablisheil  the  further  proposition  that 
the  time  within  which  an  action  may  be 
brought  relates  genemlly  to  the  remedy, 
and  muKt  be  determineil  by  the  law  of  the 
forum.  Hence,  it  would  follow  that  if  this 
statute  contained  no  limitation  of  time 
within  which  an  action  must  be  brought, 
and  the  time  had  been  left  to  depend  Upon 
the  general  statutes  of  limitations  in  the 
Province  of  Ontario,  it  is  clear  that  we 
should  have  disregarded  such  statute,  and 
permitted  the  plaintllT  to  bring  thia  action 
at  any  time  before  actiona  of  this  descrip- 
tion would  bo  barred  by  the  statutes  of 
this  State. 

"  An  exception  to  this  general  rule, 
however,  is  Hnggested  by  Mr.  JiiaricK 
Storv,  in  his  Conflict  of  L^wa,  .lec.  E>82,  of 


cases  where  the  statutca  of  limitation  or 
pj-eivriiitiun  of  a  particular  country  do  not 
only  Bxtinguiah  the  light  of  action,  but 
the  claim  or  title  itself,  ipaofaOo,  and  de- 
clare it  a  nullity  after  the  lapse  of  the  pre- 
scribed |>erio(I ;  and  the  paitiea  are  within 
the  jnrisdiction  during  the  whole  of  thai 
period,  BO  that  it  has  actually  and  fully 
operated  upon  the  case. 

"  '  Suppose,  lor  instauce,  personal  prop- 
erty is  adversely  held  in  a  State  for  a  [lerioJ 
beyoud  that  presorilied  by  the  laws  ol  that 
State,  and  after  that  jieriod  has  eU|«ed  the 
possessor  should  tflniove  into  another  St»t«, 
which  has  a  longer  perioil  of  prescription, 
or  is  witliout  any  preacriptioji,  could  the 
original  owner  assert  a  title  there  ngninst 
the  jmawasor,  whose  title,  by  the  local  law 
and  the  lapse  of  time,  had  become  final 
and  conclusive  before  the  removal  T ' 

"The  casesof  Shelby  0.  Guy,  11  Wheat. 
(P.  S. )  381  ;  Ooodman  p.  Munks,  8  Port 
(Ala.)  84  (overruled  by  Jones  v.  Jciies,  18 
Ala.  248) :  Brown  v.  Brown,  5  Ala.  SOS  ; 
and  Fears  c.  Sykes,  35  Mits.  633,  do  in 
fact  lend  support  to  this  distinction  ;  the 
general  tenor  of  these  cases  being  to  the 
elTect  that  where  the  statute  of  one  State 
declares  that  the  posswwion  of  penmnal 
ptojierty  for  n  certain  period  ve-lta  an  all- 
solute  title,  such  prescription  will  lie  en- 
forced in  eveiy  other  State  to  which  the 
|iro|ierty  may  bo  removed  or  wherein  the 
question  may  arisi'. 

"In  the  Pitlsbiirgh,  Cin.,  ft  St.  I..  R. 
Co.  V.  Hine,  250hioSt.629,itwashHd  that 
under  an  act  requiring  conipi'iisation  for 
causing  death  by  wroiifrful  act,  ncfflect,  or 
default,  which  gave  a  right  of  action,  pro- 
vided such  action  should  lie  couinienccil 
within  two  years  aftiT  the  death  of  such 
deceased  person,  the  proviso  was  a  condi- 
tion i|ualifying  Ihe  right  of  action,  and  not 
a  mere  limitation  on  the  I'eiiiedy.  The 
a  lent  oc  nrrcl  on  he  24  h  f  Sep- 
te  nber  18  0  The  su  t  as  begun  on 
the  23d  of  Tan  a  1873  In  March 
18  "  the  »  t  was  an  ndeil  by  n  reaa  ng 
the  amount  fo  I  h  re  o  ry  n  gl  t 
be  had  anl  bv  om  tt  j.  the  I  n  tnt  o 
onta  ed  n  the  prov  o  and  slno  1  j 
repeal  ng  the  se  on  as  t  st  lod  In  Fore. 
The    ourt  held  that    n    re  t  ni,  o   g     ng 
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time  of  acceptance,  and  not  from  the  time  of  giving  public  notice  thereof.^ 
But  it  has  been  held  in  North  Carolina  that  as  the  executor's  right  to 
the  personal  propert}'  of  his  testator  commences  at  the  death  of  the  tes- 
tator, the  statute  begins  to  run  against  him  from  that  time.'    But  such 

the  right  it  was  within  the  power  of  the  same  subject-matter,  and  that  every 
the  legislature  to  impose  upon  it  such  such  action  shall  be  commenced  within 
restrictions  as  were  thought  fit;  and  if  twelve  months  after  the  death  of  a  de- 
restrictions  were  im{x>sed  they  must  be  ceased  person. 

referred  to  the  newly  created  right  itself,  **  To  permit  an  action  to  be  brought 
if  the  restricted  language  used  would  war-  upon  it  here  after  the  twelve  months  would 
rant  it;  for  the  act  being  in  derogation  of  be  givingplaintiff  aright  which  the  statute 
the  common  law,  any  restrictive  language  he  invokes  does  not  authorize,  and  to  that 
used  in  it  must  be  construed  against  the  extent  nullifying  the  statute.  In  the  Den* 
right  created  by  it.  And  it  was  also  sug-  nick  case  the  Supreme  Court  held  that  the 
gested  that  it  would  have  been  different  if  method  of  distribution  provided  by  the 
the  act  were  merely  remedial  as  to  existing  local  act,  although  a  part  of  the  remedy, 
rights.  It  was  further  held  that  the  plain-  should  be  pursued  by  the  court  in  which 
tiff's  right  must  be  determined  as  the  act  the  action  is  brought  It  would  seem  from 
originally  stood,  and  was  therefore  subject  this  that  even  so  far  as  the  remedy  is  con- 
to  the  restrictions  contained  in  the  proviso,  cemed  the  court  will  not  universally  adopt 
and  the  action,  not  having  been  brought  the  law  of  the  former.  The  true  rule  I 
within  the  two  years,  could  not  be  sus-  conceive  to  be  this:  that  where  a  statute 
tained.  The  case  differs  from  the  one  gives  a  right  of  action  unknown  to  the 
under  consideration  only  in  the  fact  that  common  law,  and  either  in  a  proviso  to 
the  limitation  was  contained  in  a  proviso  the  section  conferring  the  right  or  in  a 
to  the  section  directing  in  whose  name  the  separate  section  limits  the  time  within 
action  should  be  brought.  which  an  action  shall  be  brought,  such 

"In  the  case  of  £astwood  v.  Kennedy,  limitation  is  operative  in  any  other  juris- 

44  Md.  563,  it  was  held  that  where  a  statute  diction  in  which  action  may  be  brought." 

of  the  United  States  for  the  District  of  ^  Sewall  v.  Valentine,  6  Pick.  (Mass.) 

Columbia  gave  a  claim  for  the  recovery  of  276. 

usurious  interest,  provided  suit  to  recover  *  Arnold  v.  Arnold,  18  Ired.  (N.  C.)  L. 

the  same  be  brought  within  one  year  after  174.  The  statute  is  a  good  defence  in  cases 

the  pajrment  of  such  interest,  it  would  not  where  time  has  once  begun  to  run  in  favor 

be  competent  *  for  a  party  to  recover  in  of  a  debtor  to  an  estate  in  the  lifetime  of 

Maryland  after  the  lapse  of  a  year,  and  the  intestate,  the  absence  of  a  personal 

that  the  courts  of  that  State  were  bound  representative  in  such  a  case  not  being 

to  respect  and  apply  the  limitations  con-  sufficient  to  make  an  exception  to  the  well- 

tained  in  the  act.     The  cases  of  Baker  v,  known  and  almost  universal  rule  in  these 

Stonebraker,  36  Mo.  349,  and  Huber  v.  matters,   that  when  time  has  one*  com- 

Stiener,  2  Bing.  N.  C.  202,  are  somewhat  menced  to  run  it  will  never  cease.    Rhodes 

analogous,  but  throw  little  additional  light  v.  Smethurst,  4  M.  &  W.  42  ;   Freake  r. 

upon  the  question.  Cranefeldt,   8   My.  &  Cr.   499  ;   2  Wms. 

••To  this  extent  go  the  authorities,  and  Saund.  63  k;  Stuigis  v,  Darell,  4  H.  & 

no  further.     None  of  them  are  controlling  N.  622.     This  rule,  however,  as  we  shall 

here.     None  are  precisely  upon  all-fours  see,  is  not  absolutely  without  exception, 

with  the  case  under  consideration.     We  And  where  an  action  abated  by  the  death 

are  compelled  then  to  deal  with  it  to  a  cer-  of  a  defendant  debtor,  it  was  allowed  to  be 

tain  extent  as  an  original  question.     The  continued  within  a  reasonable  time,  though 

legislature  of  Ontario  has  given  a  right  the  statutory  period  had  elapsed  in  the 

unknown  to  the  common  law,  but  it  has  interval.     Curlewis  v,  Momington,  7  El. 

seen  fit  to  qualify  this  right  by  jiroviding  k  Bl.  288.  In  England,  the  rule  as  adopted 

that  no  more  than  one  action  shall  lie  for  in  the  North  Carolina  case  is  adopted  where 
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U  oot  the  rule  generally  adopted,'  The  appointment  of  an  adminiBtrator 
in  one  State  docs  not  put  tfa«  statute  in  mutton  either  Tor  or  againBt  tbe 
estate  !d  another  State ;  but,  as  to  all  properly  or  ckims  existing  iq 
such  other  jurisiliction,  the  slAtute  remains  susiiended  until  proof  of  the 
will,  or  the  appointment  of  an  administrator  there. ^ 

Sec.  195.  Bxeontora  de  aon  Tort.  —  An  inipoi-tant  exception  to  the 
rule  previously  stated  exists  where  the  defendant  has  taken  posBeesion 
of  the  property  of  the  deceased  debtor  as  executor  dt  vm  ton,,  and  snb- 
Kcquentjy  obtains  letters  of  adtniniatrntion.     In  such  case  time  begins 


>t  died  it 


the  creditor  hai 
■ppoiDlt^  >n  eiKutor,  uid  thnt  eieoutor 
■imply  neglects  to  prove  tlie  will.  In  aueh 
imtuicea  tlie  case  is  held  to  bit  different, 
and  tben  does  not  exist  kny  saTiog;  nntil 
proof.  The  icnson  uF  t)iii  distioutiait  U 
that  while  BD  Rdmiaisliator  derives  hi* 
title  whollir  froiB  the  Court  oF  PrsInU,  and 
hss  no  title  to  tbe  prapmtyuT  the  de«eued 
till  the  grsnt  oT  leUurs  of  adoiintsCnitiaD 
is  made  out,  an  eiecutor  has  a  title  initne- 
ilUtel;  bj  virtue  of  the  will.  Woolley  b. 
Clarke,  S  R  &  Aid.  711.  \i.  however, 
«lich  eiecutor  eveutmilly  renoances  pro- 
tute,  insmnich  u  Hucb  ronuncii^n  relates 
back  to  the  deadi  of  tlie  Ceatator,  it  seemi 
doabtfal  Uow  far  the  testator's  estate  coald 
tc  held  to  have  bten  represented  Kt  all,  or 
time  to  have  cbminenced  tJ>  mn  agaiast  it. 
In  fact,  it  mny  bi-  argued  Ui!it  lhi>ii;;li, 
when  an  executor  delays  to  prove  a  teata- 
tor's  will,  time  runs  against  him  from  the 
testator's  death,  jet  tliat  if  he  eventually 
fails  to  prove  at  all,  and  an  administrBtor  is 
appointed,  time  does  not  run  against  the 
latter  untQ  his  appoiutment.  Bat  upon 
lius  point  there  is  no  direct  authority. 

1  Garland  v.  UiLling,  (inl«;  Forrest  «. 
Douglas,  oaU. 

»  Lee  D.  Gaose,  t  Ired.  (N.  C.)  L.  440. 
In  Hobart  tp.  Cobb.  Turaiake  C».,  viU, 
the  testatrix  died  in  Hew  York  owni^ 
stock  in  tiie  defendaDt  company,  upon 
which  certain  diridenda  had  been  declared. 
The  testatrix  died  in  New  York  in  1822, 
and  her  will  was  duly  proved  there.  In 
Set>tember,  lBll,adBinistration  cuta  taia- 
•Kteulo  rmaiexD  was  gnuited  in  Canoecticut. 
and  an  action  institnt«d  against  the  de- 
fendant for  such  dividends.  The  ataUite 
of  limitationn  was  interpoaed  a*  a  bar  t«  tlie 
claim,  but  t^e  court  held  that  the  statute 
did  not  begin  Is  run  until  administration 


had  beeo  granted  in  Connecticut,  luid  tlut 
the  proving  of  the  will  aivd  qiislilkatiou  of 
the  executor  iu  Now  York  did  not  affect 
tlte  cjUBatuin.  "  We  do  uot  rcuugiiize  the 
existence  of  adniiaiatrators  or  exocutor* 
appointed  or  apjaroved  in  a  foreign  Juris- 
diction,"  said  HiMHiN,  J,  "Tiiote  exccU' 
tors,  therefore,  luve  no  power  hrre,  having 
never  proved  the  will  here,  nor  given  baud 
in  oMi  Probate  Court.  The  Jivkletids  for 
which  this  suit  was  brougliE.  it  will  be  ol>. 
ai'rved,  occnied  to  Mis.  Sisrin's  estate  after 
lier  death  and  bpfon!  her  will  hod  bees 
|irovad,  or  ailninistratioo  taken  on  her 
twt&te,  and  ukore  than  six  years  befon>  tli« 
£4mn)eiicement  of  thil  suit.  But  odnunin- 
trution  wns  not  granted  on  her  estate  uutij 
1410,  niur'h  leas  than  six  yearn  inrvious  to 
the  commencement  of  the  suit.  And  Utf 
Hiiestioii  Lfl,  whrtlier  tbi-  pliuiiti(r»  duim  ifl 
hnroed  by  tlie  statute  of  limitation.  And 
this  depends  upon  the  answer  to  another 
qneKtion,  namely.  When  did  tlie  statute 
be^  to  run  against  this  claim  ?  Was  it 
when  the  di^'idenrla  accrutKl,  or  when  ad- 
mijiiatrftlion  was  granted  on  her  estate  > 
And  this  precise  question  was  decided  in 
the  case  of  Murray  v.  Gaat  India  iro.,  S 
B.  *  Aid.  204,  in  which  Abbott,  C.  .1..  piv- 
ine  tlie  unanimous  opinion  of  the  Court  of 
King's  Bencli,  after  refprring  to  the  au- 
thoritiee.  and  eoniing  to  the  concluiiian  that 
they  BU,?taiH«(l  the  claim  of  Ihe  plaintiff 
that  the  statute  did  not  begin  to  ran  until 
the  granting  of  administration,  Hsys:  "  Kow, 
independently  of  authority,  we  tliiuk  it 
cannot  be  wid  that  •  cauu^  of  action  exists 
unless  there  be  also  a  persoo  in  existence 
capsble  of  suing."  See  also  Perry  «.  Jea- 
kinK,  1  Mv.  &.  Ct.  IIS  ;  <'ary  v.  Stefdien- 
son,  2  .Salk.  121.  Burdick  o.  aarrick, 
U  R.  S  Ch.  App.  241. 
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to  ran  in  faror  of  the  estate  from  the  time  when  the  defendant  became 
sneh  execotor  de  son  iort,  because  such  an  executor  can  be  sued  either 
at  law  or  in  equity  as  soon  as  be  assumes  to  act  as  such,'  and  his  pre- 
lious  acts  are  legaliaeed  by  his  taking  out  letters  of  administration.' 

^  In  Wetnter  v,  Webster,  10  Yea.  9S,  sme  (L.  R.  17  £q.  23.    And  see  Penny 

Hm  plea  of  the  statute  of  limitationa  was  v.   Watts,    2    Ph.    149;    Beardroore    v. 

allowed  by  an  executor  whose  testator  died  Gregory,  2  H.  &  M.  491 ;  Coote  v.  Whit- 

in  1788,  bat  of  whom  will  no  probate  had  tington,  L.  R.  16  fiq.  584.      See  also  lit 

been  taken  oat  till  1802,  and  within  six  re  Lorett,  L.  R.  8  Ch.  D.  198),  and  held 

years  of  the  filing  of  the  bill,  hiasmuch  as  that  the  law  of  the  coort  was  that  a  suit 

llie  defendant^  the  executor^  had  possessed  for  administration  is  defective  when  tbtf 

himself  of  the  testator's  personal  estate,  legal  personal  representative  was  not  before 

sad  therefore  night  have  been  sued  as  it.     This  may  possibly  diminish  the  au- 

execator  de  aon  tort  previoasly  to  1802.  thority  of  cases  where  a  plaintiff  has  beetf 

In  a  later  case,  Boatwright  v.  Boat-  denied  a  fresh  right  on  the  appointment  off 
Wright,  L.  R.  17  £q.  71,  the  cass  of  Web-  a  legal  personal  representative  of  his  debtor^ 
star  V,  Webster  has  been  quoted  as  an  an-  on  the  ground  that  he  could  have  pro- 
thority,  and  as  applicable  to  a  case  where  ceeded  in  the  absence  of  such  legal  per- 
the  executor  (29  semtor^  and  the  person  who  sonal  representative  to  recover  his  debt 
subsequently  proved  the  will  of  a  deceased  against  the  executor  de  mm  tori  /  a  conrstf 
debtor  were  different  persons.  In  Boat-  which,  in  equity  at  all  events,  will  bs  no 
Wright  V.  Boatwright,  a  testator  being  at  the  longer  open  to  him. 
time  of  his  death,  in  1857,  indebted  to  B.  A  carious  question  is  raised  in  Boat- 
on  simple  contract,  gave  by  his  will  his  wright  v.  Boatwright,  ante.  In  that  case 
real  and  personal  estate  to  his  wife  for  life,  it  was  contended  that  the  debt  in  question 
and  appointed  J.  and  C  executors.  The  had  been  revived  as  to  the  deceased  debt* 
will  was  not  proved  for  many  years,  but  or^s  realty  by  payments  ftom  time  to  tim« 
the  widow  took  possession  of  all  the  prop-  of  interest  on  aocoant  thereof  by  the  ten* 
srty,  and  paid  interest  on  the  debt  up  to  ant  for  life  of  the  real  estate.  And  ths 
February,  1804.  In  September,  1870,  the  question  was  raised  (though  it  was  not 
will  was  proved,  and  then  B.  filed  his  bill  necessary  to  be  decided),  whether,  inasmuch 
on  behalf  of  himself  and  other  creditors  as  the  plaintiff  had  lost  the  remedy  against 
against  the  widow  and  the  executors.  It  the  peisonal  estate,  and  oonM  not  thsrs* 
was  held  thst  the  claim  was  barred  by  the  fore  properly  make  the  deceased's  personal 
statute  of  limitations,  and  the  bill  was  representative  a  party',  he  could,  in  the  ab- 
dismissed.  It  is  to  be  noticed,  however,  sence  of  such  legal  personal  representative, 
that  this  case  was  mainly  decided  on  the  enforce  his  claim  on  the  real  estate.  On 
ground  that  the  cause  of  action  had  al-  this  point  the  Master  of  the  Rolls  fe« 
ready  accrued  in  the  testator's  lifetime.  marked,  "I  think  it  must  be  held,  when 

In  considering  the  question  involved  in  the  point  comes  to  be  decided,  that  if 

eases  like  Webster  p.  Webster,  anU^  it  is  the  remeily  against  the  personal  estate  is 

not  perhaps  foreign  to  the  subject  to  notice  barred,  and  the  remedy  against  the  real 

the  conflict  of  opinion  as  to  how  far  an  estate  has  been  kept  alive  by  reason  of 

executor  de  aon  tort  may  be  sued  alone,  payment,  that  the  oonrt  will  find  sooie 

without  the  appointment  of  a  legal  per-  means  of  making  the  real  estate  liable,  al- 

aonat  representative  to  his  testator     In  though  the  creditor  cannot  make  ths  legal 

Hayner  v.  Koehler,  L.  R.  14  Eq.  263,  a  personal  representative    a    party  to    the 

•Mil  was  thus  sustained  against  an  exocittrix  suit."     Banning  on  Limitations,  281-288. 
de  9fm  tort.     In  Gary  v.  Hills,  Lb  R.  15  *  Magner  v.  Ryan,  19  Mo.  196;  Priest 

R].  79.  however.  Lord  Romillt,  M.  R.,  v.  Watkina,  2  HiH  (N.  Y.),  225;  Shillabsr 

declined  to  follow  Rajrner  v.  Koehler,  and  v.   Wyman,    15   Mass.    822  :   Rattoon  v. 

in  the  most  recent  case  of  Rowsell  s.  Mor-  Overbacker,  8  Johns.  (N.  Y.)  126;  Alvord 

ris,  Sir  O.  Jesskl,  M.  R.,  has  done  the  v.  Marsh,  12  Allen  (Mass.),  603. 
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Bat  it  seems  that  an  express  pi-omise  to  paj  a  debt  due  f^om  the 
eetate,  made  bj'  an  executor  d^  sou  lod,  is  Dot  hiodiiig  so  as  to  suspend 
or  remove  tbe  statute  bar,  altboogh  be  ia  subsequently  appointed  admin- 
istrator ; '  for.  although  a  person  wlio  undertakes  to  diseliargc  and  settle 
aeeounta  of  tbe  estate  of  a  deceased  iwraoii  before  he  is  ap|)oiuted  ad- 
ministrator will,  after  hia  appointment  as  such,  be  resironsible  for  his 
acts,  upon  the  ground  that  his  appointment  retroaets  to  the  time  of  the 
intestate's  death.^  jet  this  rule  is  not  carried  to  such  an  extent  that  the 
estate  can  be  prejudieed  by  bis  acts.  Such  executors  are  liable  only  to 
the  extent  of  the  assets  which  come  into  their  hands  ; '  and  wbilo  he  is 
liable  as  executor,  and  may  use  proper  means  to  protect  tbe  assets  in 
bis  hands,  yet  be  possesses  none  of  tlic  rights  or  powers  which  an  ex- 
ecutor derives  on  account  of  his  office.*  They  are  liable  to  account  to 
distributees  or  legatees  like  other  executors,  and  cannot  rely  on  the 
statute  of  limitations  to  protect  them  from  sucb  liability.*  An  executor 
de  ton  tort  of  an  executor  de  ton  tort  represents  the  first  testator,  so  that, 
where  property  was  held  in  trust  by  him,  tbe  statute  of  limitations  does 
not  begin  to  run  in  his  favor  until  the  Relationship  is  ended.' 

Sec.  19G.    Statutory  Provisions  relative  to  Suits  In  favor  of  Deco- 
'  dantB'  Estates.  —  In  Maine,  provision  is  made  that,  in  case  of  the  death 
of  a  party  entitled  to  bring  an  action  before  or  witliin  thirty  days  after 
the  statute  has  run,  and  the  cause  of  action  survives,  an  action  may  be 
,  commenced  therefor  against  the  executor  or  administrator  within  two 
years  after  his  appointment,  and  not  afterwards ; '  and  practically  the 
same  provision  exists  in  Vermont,  Massachusetts,  and  Michigan.'     In 
Rhode  lalfttid,'  where  a  por>*on  entitled  to  bring  an  action  dies  before 
tbe  statute  has  run  or  witbin  sixty  days  thereafter,  and  the  cause  of 
action  survives,  an  action  may  be  brought  by  his  executor  or  adminis- 
trator within  one  year  after  the  granting  of  letters  testamentary  or 
1  administration.     In  New  York,^  where  a  pei'son  entitled  to  bring  an 
i  action  dies  before  tlie  statute  has  run  upon  the  claim,  an  action  may  be 
I  commenced  by  bis  representatives  any  time  witbin  the  statutory  period, 
I  or  within  one  year  aft«r  tlic  death  of  sucb  person ;  and  practically  the 
same  provision  exists  in  the  States  of  Mississippi,  Missomi,  Connecticut, 
South  Carolina.  Illinois,  Arkansas,  Colorado,  California,  Oregon.  Florida, 
Iowa,  Kentucky,  Nevada,  Dakota,  Idaho,  New  Mexico,  and  Minne- 
sota, except  that  in  the  latter  State  six  months  between  the  deatli  of  the 
party  and  granting  administration  and  six  months  thereafter  are  not  to 

»  Haselden   v.   Whitesides,   2   Strobh.  G44  ;   Mipgan   v.   M'Donoush,   10   Watt* 

(S,  C.)  L.  353.  <Penn.).  287. 

s  AlvoTd  V.  Mareh,  ante.  '  Hansronl  v.  Elliott,  9  Uigb  (Vn.),  79. 

»  Coolt  It.  Sandnra,  15  Rich.  (S.  C)  63;         •  Dawson  o.  Calloway.  18  Ga.  573. 
Hillf,  Hsnilerson,  21  Miss.  088;  Mitchell  '  Appetitlii,  Maine,  §  88. 

V.  Lunt,  4  Mass.  fiSl.  '  Sw  Apj«>naix. 

•  M'latira  V.  Carson,  2  Uawka  (N.  C),  ■  A[ip»n>lii,  Rhwlc  I^laml.  S  7. 

W  Ai>peiiJix,  h'«w  York,  §  402. 
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be  included  in  computing  the  statutory  period.^  In  New  Jersey,'  six 
months  from  the  time  of  death  is  given  where  the  statute  has  not  already 
run,  in  all  actions  of  trespass,  trover,  replevin,  debt  on  simple  contract,  for 
arrearages  of  rent,  on  a  parol  demise,  account,  upon  the  case,  except  for 
slander,  and  such  actions  as  concern  the  trade  or  merchandise  between 
merchants,  their  factors,  agents,  and  servants.  This  provision  embraces, 
also,  all  actions  upon  sealed  instruments,  sheriffs'  and  constables'  bonds, 
and  judgments.  In  Tennessee  and  Arizona  the  same  period,  under  the 
same  cu'cumstances,  is  allowed  in  reference  to  all  claims.  In  Indiana,* 
eighteen  months  after  the  expiration  of  the  time  is  given  in  all  cases 
where  the  person  in  whose  favor  a  claim  existed  dies  before  the  statute 
has  mn.  In  Texas,^  twelve  months  after  the  expiration  of  the  stat- 
utory period  are  given,  in  all  cases  where  the  claimant  dies  before  the 
statute  runs,  unless  an  executor  or  administrator  is  sooner  appointed ; 
but  in  the  latter  case,  twelve  months  from  the  date  of  such  appointment 
constitutes  the  limit.  In  Montana,^  if  the  plaintiff  in  an  action  dies, 
and  judgment  in  his  favor  is  subsequently  reversed,  his  heirs  or  repre- 
sentatives may  commence  a  new  action  within  one  year  after  such 
reversal.  In  Georgia,  a  period  not  exceeding  five  years  after  the  death 
of  a  party  is  given  within  which  an  action  maj'  be  brought,  if  the  stat- 
ute has  not  already  run  at  the  time  of  his  death ;  and  practically  the 
same  provision  exists  in  Vii-ginia  and  West  Virginia.  In  Wisconsin,* 
the  fact  that  there  is  no  person  to  sue  does  not  extend  the  time  to 
more  than  double  the  period  otherwise  prescribed  by  law.  In  North 
Carolina,^  the  time  during  which  any  contest  is  pending  relative  to  the 
probate  of  a  will  or  the  granting  of  administration  is  excluded,  unless 
an  administration  is  sooner  appointed,  and  even  in  the  latter  case  such 
time  is  excluded,  unless  by  law  a  claimant  is  required  to  sue  him  within 
a  shorter  period.  Except  in  these  States,  no  statutory  provision  exists 
relative  to  actions  in  favor  of  deceased  claimants,  and  the  common-law 
rule  prevails. 

Sec.  197.  "When  Parties  in  Interest  may  set  up  the  Statute.  — 
While,  as  previously  stated,  an  executor  or  administrator  is  not  bound  to 
set  up  the  statute,  and  cannot  be  compelled  to  do  so,  and  no  person  can 
set  it  up  without  his  assent,  yet,  after  a  decree  has  been  obtained,  any  per- 
son interested,  who  takes  advantage  of  the  decree,  may  set  up  the  statute 
whether  the  executor  assents  thereto  or  not.'  Befoi'e  a  decree  is  made 
the  statute  applies,  and  the  plaintiff  will  be  barred  on  lapse  of  the  appro- 
priate length  of  time  after  administration.*    .There  is  a  question  as  to 

'  Appendix,  Minnesota,  §  18.  •  Briggs  v.  Wilson,   ante;    Fuller  v. 

^  Appendix,  New  Jersey,  §  9.  Redman,  26  Beav.  214. 
>  Appendix,  Indiana,  §  2536.  *  Higgins  v.  Shaw,  2  Dr.  &  War.  866; 

4  Appendix,  Texas,  §  3218.  Alsop  v.  Bell,  24  Beav.  451,  464  ;  Hoi- 

^  Appendix,  Montana,  §51.  lingshead'a  Caae,  1    P.  Wms.   742,    744.; 

^  Appendix,  Wisconsin,  §  4251.  Hayward  v.  Rinsey,  12  Mod.  578 ;  East 

7  Appendix,  North  Carolina^  {  47.  v.  Eiut,  5  Hare,  848. 
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bcnr  for  gn  necutor  or  ftdnrinistrntor  is  liable  as  for  ft  dfvattavit  if 
bo  allows  time  to  ran  in  Tavor  of  a  Ll«)1>U>r.  aud  against  the  estate  hfl 
r^reaents  ;  and  it  may  be  said  to  lie  prolrtihlt!,  thai  witere  aucli  a  cae* 
results  from  undue  delay  ou  the  parlor  tti«  ^socator  or  udniiniBlrator, 
he  is  liable ;  >  but  this  point,  amt  tbe  (jnestkiD  which  may  Hriac  an  to 
how  far  an  executor  or  adminiatratuT  la  at  liberty  to  revire  debt«  han«d 
b}'  acknowledgment  or  part  payment,  and  also  what  is  the  position  as 
to  the  right  to  f»ntribiition  of  a  co-executor  wlio  has  acknowlwlg<Hl  and 
thus  re^-ivpd  a  debt  against  bia  ci>eseciitor»  and  the  estate.  If  Jud^^ment 
ia  xecoi-ered  against  him  singly,  doea  not  ^pear  to  be  ^eltU'd  lij'  tb« 
aottioritieB.* 

8ec.  198.  Right  of  Bxoootor  to  att  off  Debt  barTsd.  —  An  ex- 
ecutor may  retain  wrt  of  a  legaej-  a  debt  due  from  the  legatee  to  tb« 
oatate,  althongh  the  stalnte  has  run  upon  it,  and  an  administrator  may 
H«t  otr  such  a  debt  against  the  debtor's  share,  upon  the  gronod  that  one 
of  the  next  of  kiu  of  an  intestate  t^an  take  no  share  of  the  estate  until 
he  has  discharged  Ida  obligations  to  it  in  full.' 

tllec.  199.  Rula  In  Bqulty  aa  to  ClalaiB  agalnat  Deoed«nt'B  Eatats. — 
Tlie  rule  seems  to  be  the  same  in  e<|uity  as  at  law.  that,  where  time  has 
onoe  l>egun  to  run  against  u  debt  in  the  testatot^s  lifetinK-,  it  does  not 
oeasc  to  run  between  the  date  of  bis  deatlk  ami  the  at>iiointnient  of  ae 
executor  or  administrator.*  But  in  eases  of  fraud  and  mistake,  c-onrta 
of  equity  bokl  that  the  Statute  runs  from  the  discovery,  because  Mm 
laches  of  the  plaintilf  commence  from  tliU  date.*  An  executor  cannot 
protect  himself  by  the  statote  fk^m  payment  of  a  debt  due  from  himself 
to  his  testator  by  deferring  proof  of  the  will.  In  mtfh  cases  tlie  probate 
wilt  be  considered  to  bate  retstios  to  the  testator's  death,  and  the  debt 
Will  be  treated  as  assets  In  the  executor's  hands  at  that  time.'  In  n 
English  case,'  it  was  beM  in  equity  that  a  notice  published  by  an 
executor  in  a  newspaper  that  be  will  pay  all  debts  Jtistly  due  from  his  tes- 
tator, will  prevent  a  debt  from  being  haned  by  the  statute  ;  but  this  dots 
trine  is  entirely  inconsistent  with  the  rule  laid  down  in  Tanuer  v.  Smart,* 
and  is  not  bellered  to  be  tenable.  But  in  tb«  same  case  it  was  held 
that  a  notice  poblished  by  an  execntor  requesting  all  persons  having 
dalms  against  the  estate  to  hand  them  in  before  they  arc  submitted  to 
It  person  before  whom  persons  claiming  to  be  purchasers  are  to  be 
examined  relative  to  the  validity  of  their  claims,  will  not  i-emove  the 

'  Harvard*.  Kifner,  anU i  Williamt,  *  fMrtmaj  v.  WillfunB,  S  Ham,  EM; 

EiecQlnra  (8th  ed. ),  p.  1S05.  In  re  Conlweirs  Eatate,   L.   R.    20   Eq. 

»  In  Pemlw  v.  Breed.  10  N.  H.  *8«,  it  61*. 
WM  held  thatB  joialmolictofaaotsirbo         <  Fr«ake  v.   CoinreMt,    3   Hf.  &  Cr. 

baa  kept  tlte  debt  afpiintt  himself  revired  496. 

\ff  pm-tia]  pajBienta  maj,  on  the  psyiDcat         *  Brnokj<1>an)[  *.  Smith.  2  Y.  It  C.  5S. 
of  the  not«,  obtato  contribution  frora  the         *  Ingle  ■.  HirharilB.  28  Bent.  360. 
Mber  maker,   nntwithitMding    that   the  '  Suott  *.  Jnnrg.  1  RoF^a.  ft  Mjr.  255. 

payee's  claim  against  tha  latlir  «u  Umd.  '  TaauT  >.  Smart,  S  13.  i.  C.  SOS. 
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Btatate  bar.  Bot  the  testator  may  rerive  a  debt  barred  by  the  statate, 
by  the  provisioiis  of  his  will ;  but  in  socfh  case  it  is  only  rerivod  to  th« 
extent  and  in  the  manner  ertated  in  the  will.  Thns,  in  an  English  oasef' 
the  testator  provided  that  one-fifth  of  his  estate  should  be  divided 
among  certain  of  his  creditors  named  in  a  schedule  to  his  willf  and  it 
was  held  that  the  direction  so  given  fyrevented  the  of)»eration  of  the 
irtatute,  and  that,  as  a  specific  fund  was  appropriated  for  that  porpoae. 
If  the  fund  proved  insuflRcient  to  pay  the  debts  in  fbU,  the  ereditors 
must  take  ratably.'  In  another  case,'  it  was  held  that,  where  a  de- 
ceased person  before  bis  death  had  tal^en  the  benefit  of  the  insolvent 
acts,  the  rights  of  creditors  sehednled  under  the  insolvency  were  not 
affected  by  the  statute,  on  the  ground  that  the  liability  arose  in  respect 
of  a  lien  created  by  those  acts,  rather  than  by  virtue  of  any  promise  to 
be  implied  ft-om  the  scheduling  of  the  debtcf.^  Generally  speaking,  the 
Statute  does  not  run  against  a  trust,*  and  executors  and  administratora 
are  treated  as  express  trusteee,  in  whose  favor  the  statute  does  not  nm 
to  bar  the  claims  of  legatees  or  distributees  of  the  estate.*  Therefore, 
a  charge  created  by  will  upon  the  real  estate  for  the  payment  of  the 
testator's  debts  prevents  the  running  of  the  statute  upon  siieb  debts  as 
Were  not  barred  in  his  lifetime,^  but  it  does  not  revive  a  debt  which 
was  barred  at  the  time  of  his  decease ;  *  nor  does  a  chatge  upon  the  p«r« 
sonal  estate  prevent  the  running  of  the  statute,  becausef  as  the  law 
vests  the  personal  property  in  the  executor  or  administrator  Ibr  UmI 
payment  of  the  decedent's  debts,  the  will  creates  no  special  trust  tot 
that  purpose.*  But  if  a  charge  is  created  Upon  both  the  real  and  per^ 
sonal  estate  for  the  payment  of  debts,  as  if  the  testator  directs  tliat 
his  debts  shall  be  paid  out  of  his  real  and  personal  estate,  and  also 
provides  that,  if  his  personal  estate  shall  be  insufficient  to  pay  his  debts, 
then  his  executors  may  enter  into  the  receipt  of  the  rents  of  his  freehold 

>  WilliamBon  v.  Kaylor,  8  Y.  ft  C.  208.  v.  SKantHmhonse,  1  Dtff,  (N.  C.)  Eq.  410; 

'  See  also  to  the  same  effect  Roee  tf,  HoUia's  Case,  2  VeBt«  S45;  Woodhooae  v* 

Ooald,  15  Beav.  189.  Woodhooae,  L.  R.  8  Eq.  Cas.  514;  Wed* 

*  Barton  v.  Tattersall,  1  Rust,  ft  My  derbnrn  v.  Wedderbttm,  2  Keen,  722 ; 
287.  See  also  Ward  v.  Painter,  6  My.  k  Obee  v.  Bishop,  1  De  G.  F.  ft  J.  187  ; 
Cr.  298.  BrittlebeBk  v.  Ooodwhi,  L.  R.  I  Eq.  Cm!# 

«  In  Sirdftcld  «.  f»rice.  2  Y.  ft  J.  73,  645. 
<m  a  bill  by  a  creditor  against  an  execator         *  Lafferty  v.  Tnrley,  ante/   Pieot  C 

for  payment  of  a  demand  and  an  acconnt  Bates,   89  Mo.  292;  Kaight  v.  Bnywaer^ 

of  the  testator's  estate,  the  coort,  enter*  14  Md.  1;  Amas  v.  Campbell,  9  flOk  187; 

taining  some  doubt  as  to  the  talidity  of  Smith  v.  Smithy  7  Md.  55. 
the  debt,  retained  the  bill  for  one  year,  *  Pettiagill  •«  Pettingill,  SO  Me.  428^ 

With  liberty  to  the  plaintiff  to  bring  his         *  Bnrke  i^.  Joneo,  2  V.  ft  B.  275;  Bmy 

action;  and  the  statntci  baring  taken  effect  greaves  v.  Michen,  6  Modd.  820;  Hoghsa 

between  the  filing  of  the  bill  and  the  v.  Wynne,  1  T.  ft  R.  807. 
decree,  the  conrt  restrained  the  defendant         *  Evans  v,  Teneedy,  1  Bear.  55;  Soott 

from  insisdng  on  the  statute.  v.  Jones,  4  CI.  ft  F.  882;  Frealw  v.  Cnui- 

•  Wren  v.  Oayden,  2  Miss.  805;  Lof-  feldt,  8  My.  ft  C.  499. 
ferty  v.  Torley,  8  Sneed  (Tenn.)  157;  Bailey 
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until  the  same  ure  wholly  paid,  it  has  been  held  that,  even  though  the 
personal  estate  is  aulHcieut  to  pay  the  debts  in  full,  yet  a  trust  is  treated 
by  the  will  for  the  payment  of  the  debts,  so  as  to  prevent  the  statute 
ftom  running  upon  them.' 

Legacies,  unless  expressly  so  provided  therein,  are  not  barred  by  the 
statute ; '  but  a  presumption  that  the  legacy  is  paid  arises  from  permit- 
ting the  assets  to  be  distributed  without  elairaing  the  legacy,  and  ia  a 
good  ground  of  defence  by  way  of  answer.'  But  this  presumption,  like 
all  other  presumptions  relating  to  payment,  is  liable  to  be  rebutted  by 
proof  that  payment  has  not  in  fact  been  made.  Courts  of  equity  are 
never  active  in  extending  relief  to  stale  demands,  except  upon  veiy 
s[>eeial  grounds.  Althouj^h  the  statutes  generally  do  not  bind  those 
'  courts  by  express  terms,  so  as  to  enable  a  defeudant  to  plead  them  ia 
bar  to  a  suit  for  a  legacy,  yet,  for  the  sake  of  convenience,  they  have 
adopted  their  provisions  by  anel(^\',  in  many  iostanees  iu  which  tVaud 
makes  no  ingredient.  Upon  this  principle  it  has  been  determined  that 
a  legacy  not  demanded  for  forty  years  should  be  considered  as  prima 
facif  satisfied  ;  but  this  presumption  is  not  so  absolute  as  to  su]jport  u 
ilemurrer  to  a  bill  for  such  a  legacy  ;  for  the  point  of  satisfaction  is  an 
inference,  only  arising  from  the  length  of  time  which  lias  elapsed  &om 
the  period  the  legacy  became  payable,  and  which  maj'  be  repelled  by 
clear,  strong,  and  relevant  evidence.  If,  then,  the  merits  of  the  ques- 
tion were  allowed  to  be  decided  in  a  summary  way  upon  a  demurrer, 
the  legatee  would  be  precluded  from  the  opportunity  of  produciug  such 
testimony.'     In  England,  mider  the  statute  of  it  &  4  Wm.  IV.,  it  is 

'  Crallsn  D.  Oultoti,  3  Beay.  1;  Moore  (Va.),  164;  Sager  v.  Warley,  Rice  (S.  C.) 

tr.  P.'tchell.  22  Benv.  172.  Ch.  26;   Hayes  v.  Goocfe,  7   Leigli   (V«.>, 

»  Siiarhawk  v.  Bunll.  9  Vt.  41 ;  Thomp-  452;  Pinkering  v.  Stamfotd,  2  Vcs,  Jr.  582; 

■on   V.    M'Gan,    5   Watts   (P«uii.),   Itll ;  Gtenfell  v.  G milestone,  2  Y.  &  C.   eS2; 

Cartwrightn.  Cnrtwiighl,  4  Hnyw,  (Tonn.)  Prior  v.   Hoinililow,  2  iJ.   200;  .loiics  v, 

134;  Perkins  t.  CarHiell.   4  Harr.  jDrl.)  Turbervill^   2  Vea.  Jr.   11;   Bal.iwin   v. 

270  ;    Irby  v.   MeCrae,  4  Deaau.  (a.  C.)  PcmIi,  1  Y.  4  C.  4S3:  Brown  v.  Clajiton. 

422;  Doebler  d.  Siiavely,  5  Watts  (Penn.)  3  Sim.  225;  Camplwll  v.  GrHUni,  1  fiuhs. 

226;   Souier  v.    De  Meyer,   2  Paige  (S.  k  My.  453. 

Y.)  Ch.   674;  Norri»"8  ApiM^I,  71  Penn.  •  In  Jones  c.Turberville.  2  Vea.  Jr.  11, 

St.  lOS;  Kent  v.  Dunham,  106  Mass.  BBS;  A.  hy  Ills  nill  charged  all  his  ealnte  K<'iier- 

Woodr.  Kicker.  1  P»i-B(N.Y,)  Ch.  flIS;  allywith  the  paymeiitof  debts  and  Itgneiea. 

Smith  V.  Kensington,  i'i  Barb.  (N.  Y.)  75;  The  bill  was  brought  by  the  secoDJ  hus- 

Brooks  V.    Lynde,   7  Allen  (Mass.),  64;  band  of  a  legatee,  after  her  Ui-uth,  against 

HcCarter  V.  Camel,  1   Barb.  (N.  Y.)  Ch.  those  iu  poasessiou  of  the  estate.     It  was 

465;  Anon..  2  Freem.  22,  |>1.  20;  Parker  v.  resisted  an  the  f^und  of  presumptive  jiaj- 

Ash,  1  Vem.  267.     But  now  in  England,  ment,   arising  from   the  teiigtli   of   tims 

under  Slat.  3  4  4  Wm.  IV.  o.  27,  legacies  nhiih  haJ  elapscJ  without  any  deniani^ 

■re  barred  in  tu  enty  years.  wliieh  was  above  forty  years,  and  because 

■  Higgiiis  V.  CruHford.  2  Ves.  Jr.  672;  the  re|<reseDtnUv.-s,  both  n'al  and  gH^rsunal, 

Andrews  v.  Sparhawk,  13  Pick.  (Mass.)  and  all  the  persnn^  who  could  throw  an j 

3B3  ;   Kingman    v.    Kingman,    121    Mass.  ligiiC  upon  the  ijuestioii,  were  dead.     The 

^49;   Skinner  v.  Si>inni-r,  1  J.  J.  Marsh.  plaintilT,  to  rebut  the  presumption,  provi'd 

(Kv.)    594  ;    Can-  e.  Chapman,  6  Leigh  that    one  legacy  of  ten  {;uitiea!i  ua-s  not 
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held  that,  i\*hcn  an  executor  is  called  to  account  for  moneys  which  were 
bequeathed  to  him  upon  ceitain  trusts,  and  which  have  l)een  severed 

paid,  and  also  offered  to  read  the  evidence  various  mesne  assignments,  came  to  Wigan^ 
of  some  bond  creditors,  that  the  debts  due  who  obtained  a  further  term  of  fourteen 
to  them  were  not  paid.  All  the  other  evi-  years  from  Duval,  aud  then  assigned  the 
dence  was  hearsay.  They  excused  the  underlease  to  the  defendant,  who  con* 
length  of  time,  by  alleging  several  infancies  tracted  with  General  Montresor,  the  plain- 
in  those  who  had  possession  of  the  estate,  tiff,  for  the  sale  of  the  leasehold  premises 
Lord  Commissioner  Eyrb  remarked,  that  and  the  furniture.  Among  other  objections 
it  was  a  presumption  of  fact  in  legal  pro-  to  the  title  referred  to  the  blaster,  it  was 
ceedings  before  juries  that  claims  the  most  insisted  that  the  lease  being  charged  with 
solemnly  established  ujK)n  the  face  of  them,  the  legacies,  demands  in  respect  of  these 
would  be  presumed  to  be  satisfied  after  a  might  be  made  upon  the  purchaser.  Re- 
certain  length  of  time.  He  doubted  as  to  leases  were  subsequently  procured.  When 
the  relevancy  of  the  evidence,  and  con-  the  cause  came  on  upon  the  exceptions  to 
curred  with  Lord  Commissioner  Ash-  the  Master's  report,  his  Honor  said : 
HURST  in  thinking  that  the  court  could  "These  releases  are  unnecessary.  The 
not  entertain  their  suit,  which  was  brought  vendor  has  no  right  to  them.  Even  with- 
forty  years  after  the  right  had  accrued  ;  out  them,  I  should  have  held  that,  where 
but  that  since  the  original  demand  was  an  executor,  twenty  years  after  the  death 
})lain,  and  there  was  no  positive  evidence  of  the  testator,  sells  a  leasehold  charged 
that  it  was  paid,  though  the  presumption  by  the  will  with  legacies,  and  no  demand 
was  that  way,  yet  there  was  such  foun-  has  during  all  that  time  been  made  upon 
dation  for  the  bill  as  to  make  it  not  a  case  it,  there  was  evidence  that  the  chaiges  had 
for  costs.  been  paid." 

In  the  case  of  Pickering  v.  Stamford,  In  Campbell  v.  Graham,  1  Russ.  k  MyL 
2  Yes.  Jr.  272,  decided  by  Lord  Alvan-  458,  aff'd  on  appeal,  2  CL  &  Fin.  429, 
LET,  M.  R.,  upon  a  claim  made  by  the  lQgaciesof£500  were  given  to  two  legatees, 
representative  of  one  of  the  testator's  next  who  do  not  appear  to  have  claimed  their 
of  kin,  after  a  lajtse  of  thirty-five  years,  legacies  during  the  ))priod  between  the  tee- 
to  such  parts  of  the  testator's  residuary  tator's  death  in  1790  and  1818,  when  they 
estate  as  were  secured  uiK>n  real  property,  assigned  their  legacies  to  their  nephew 
upon  the  ground  that  the  dispoKition  was  John  Graham  Campbell,  who  in  1821  filed 
void  >>y  the  statutes  of  mortmain,  his  his  bill  against  the  personal  representative 
Lordship  acknowledged  the  propriety  of  of  the  testator.  One  of  the  questions  in 
the  decision  of  the  Lords  Commissioners,  the  cauKe  was,  whether  these  legacies  were 
in  the  case  last  stated,  and  said,  if  the  case  not  to  be  presumed  satisfied.  The  Master 
before  him  had  been  that  of  a  legacy,  he  reported  that  he  did  not  find  they  were  sat- 
would  have  been  of  opinion  that  a  bar  had  isfied,  and  objections  being  taken  to  his 
arisen  from  the  leugth  of  time  which  had  report.  Sir  John  Leach,  M..  R.,  under 
ela|»8ed,  upon  the  ground  of  presumptive  the  circumstances  of  the  case,  considered 
satisfaction.  that  the  Master  in  that  report  had  ailopted 

In  the  case  of  Montresor  v,  Williams,  the  safer  course,  and  overruled  the  excep- 

MSS.  1823,  March  3,  April  16,  and  May  7,  tion.     The  circumstances  alluded  to  were* 

which  came  before  Sir  John  LRACH,y.  C,  that  the  legatees  had  left  Jamaica  pre- 

upon  exceptions  to  the  Master's  report,  one  viously  to  the  testator's  death,  where  the 

Duval    a   lessee   under  a  lease  from  the  assets  were  to  be  administered,  and  never 

Portland  family  for  ninety-nine  years  from  returned  there,  and  that  there  were  not 

1765,  by  his  M-ill  dated  December,  1789,  assets    forthcoming,   part    of    the    assets 

proved  3d  May,  1794,  chargmi  his  general  being  a  bond  due  to  the  testator  by  John 

estate  with  legacies,  subject  to  which  the  Campbell,  a  brother  of  the  legatees,  and 

lease  passed  to  his  son  as  executor  and  out  of  which  their  legacies  were  directed  to 

residuary  legatee.      Duval,    the    son,    in  be  paid.     From  this  judgment  an  appeal 

1808,  granted  an  underlease,  which,  after  was  made,  and  Lord  Brougham,  C,  de« 
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tij  the  executor  from  the  testntor'a  personal  estate,  aod  the  int«reat  of 
which  has  been  for  a  time  applied  vpoa  the  trusts  of  the  will,  so  th«t 
the  fund  has  ceased  to  bear  the  character  of  a.  legacy,  and  has  assumed 
that  of  a  trust  fund,  the  action  to  compel  an  account  is  treated  ss  a 
suit  for  a  breach  of  trust,  and  not  as  a  suit  for  a  legacj,  and  conse- 
quently ia  not  within  the  statute,'  as  it  is  held  that  that  statute  does 
not  upply  to  cases  of  express  trust.* 


oidnl  thai  the  Ipgnt^m  vvte  btrrtA,  In  tha 
Mntluitlon  nf  hi*  judKRient,  ofm  discas»- 
iDg  the  ■atfaorHiw  bearing  npon  th*  qa«S' 
tion,  he  oWrved,  "  A  [isrtj  baying  ■ 
legacy  of  £500  for  £2i,  atUrt  Kfea  and 
Iwmty  years  hare  elapseil.  and  tltcn  allow- 
ing tnai  yesn  more  to  paas  brfore  filing 
bi*  bill,  rnaking  altognther  a  Iflchea  of  mors 
ttun  tbirty  yean.  La  mj  upprehenskm  bos 
blmaelf  tn  bUuir,  if  h*  Hnds,  wheu  het^oniF^ 
Into  tht»  Rotirt,  that  hi*  remedy  la  gbiM. 
i  Butt.  1962;  Oswald  p.  Lei^,  I  T.  K. 
370',  FlBdoTig  ».  WiDt«r.  19  Vm.  1S9; 
Wynne  e.  Waring,  cited  in  previotw  huw; 
Hof cy  p.  Dinwoodj,  i  Bf o.  C,  C.  287 1  Smitli 
t.  Clay,  3  id.  039,  n. )  Jones  t,  TarlwTlllv, 
and  Piclcpring  c.  Stamford,  ante.  Upon 
the  prineiplB  of  aome  of  those  eaaea,  tbere- 
fnre,  and  upon  thi^  aathoril;  of  otbm, 
odmitlinfC  nerertbelem  thM  no  one  hse 
gooB  SO  far  aa  to  xsy  that  Inera  lapse  of 

also  thnt  1  can  find  no  ,-i\fe.  in  which  th* 
Wediw  period  of  aerea  md  twenty  yaus 
baa  been  held  sufficient  to  shot  the  doon 
•f  a  court  of  eqnity  agiinat  snch  a  demand 
M  too  atale  to  he  enforeed,  —  upon  the 
Masoning  sod  piinriple  of  sonle  of  these 
esHB,  and  the  actaat  decisioD  in  others,  I 
MO  dlsfiosed  to  bold  that  the  plaintiff  bas 
eons  too  late,  and  that  the  doors  of  this 
court  ought  Dot  now  to  be  thrown  open  to 
kim,  inasmacb  as,  to  iise  Loitn  Cahdes's 
exprusrion,  the  court  canBot  be  called  into 
aetlvity  to  aid  a  demand,  be  it  for  a  legacy 
«r  for  n  debt,  unless  with  good  faith  Mid 
'a  TetMonable  dt^^M 


ofdillgeDce  shall  have  been  used."  Pre- 
smnptioDB  of  payment  of  kegacies  will  not 
be  made  fron  mere  lapse  of  time,  wbers 
payment  by  the  executor  wmld  bo  oat  of 
tlis  ordinary  conme,  !..««  d.  Brown,  4  Vea. 
Ma:  Prior  r,  Horniblow,  8Y.  *  C.  200. 

>  Estate  of  Brown,  8  I'hila.  |Peni).> 
197:  Mnrahlield  ■.  ClieeTet,  3  Dans  Abr. 
COS;  Sawyer  t.  Sieith,  6  id.  40:^1  Pedriek 
V.  Sannderson,  S  id,  403;  Boas  *.  Baas,  S 
rich.  (Hass.f  187;  Denny  «.  Eddy,  22  id. 
S33  ;  RBVin>e<'rofl  v.  Frfshy,  I  ColL  IS ; 
PhillipH  V.  Munoings,  2  My.  Il  Ci.  300, 

1  Watson  c  Sanl,  1  Giff.  18S;  King  •. 
DennisoD,  1  V.  4  B.  260;  Pix  ».  Burfird, 
le  Bmv.  40a ;  Butler  v.  Carter,  U  R. 
G  E(|.  Cas.  27ti:  Edmunds  v.  Waugb.  L.  R, 
1  Eq,  Cas.  413;  Diosdale  «.  Duddin^ 
1  y,  hC.  3flS;  BrOHgha*  •.  Paulett,  i» 
Beav.  119;  Colamisatoners  *.  Wybiants,  3 
Jones  k  L.  183;  Jscqnrt  v.  Jacqnet,  27 
lioav.  a83;  Plajrair  v.  Cooper,  17  id.  187; 
Mason  p.  Broftdlx-nt.  33  id.  2U6;  Tyoon  •: 
Jackson,  30  ill.  334;  Hoilgwa  v.  BibI:?, 
83  id.  221;  Di<:kinson  v.  Teasdnle,  SI  kl, 
en  ;  Roosd  e.  Bell,  30  id.  121 ;  Davenport 
*.  Stafford,  14  id.  31B;  Downese.  Bullock, 
2fi  id.  54;  Smith  v.  Aaon,  26  id.  210; 
Provids.  Prond,  32  id.  234;Goughi'.  Butt, 
Ifl  Sim.  823;  Francis  v.  GroTer,  i  Hare,  39; 
Koch  V.  Callen,  8  id.  531;  Lawis  v.  DqD' 
combe.  28  Bea».  175;  Hunter  i.  Nickolda, 
1  Mac.  A  G.  883;  Snow  v.  Bocrth,  2  K.  A 
J.  133;  Coi  V.  Dolman,  2  De  G,  H.  fc  O. 
682;  Burrows  d.  Gore.  6  H.  L.  Caa.  »07j 
Young  V.  Waterpark,  13  aim.  1S9, 
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Sec.  200.  Oenend  Rnle.  —  It  is  weB  settled  that  a  sabsfstio^,  recog- 
nized, and  acknowledged  trust,  as  between  the  trustee  and  eeUui  gus 
inuty  is  not  withm  the  operation  of  the  statute  of  limitations.^    But  tbM 


1  Bridgmau  v.  Gill,  24  Beav.  302  ; 
Attorney-General  v.  Fishmongers'  Co.,  6 
lly.  k  Cr.  16;  Wedderbum  v,  Wedderbum« 
4  id.  41 ;  Coate's  Estate,  2  Pars.  Sel.  Gas. 
(Penn.)  258  ;  Maury  r.  Mason,  8  Port 
(Ala.)  211;  Shibla  v,  Ely,  7  N.  J.  Eq.  181; 
Lyon  V.  Marclay,  1  Wa-tts  (Penn.)  271 ; 
Bertine  r.  Varian,  1  Edw.  ( N.  Y. )  Oh.  843; 
Kedwood  V,  Beddick,  4  Munf.  (Va.)  222; 
Erarts  v.  Nason,  11  Yt  122 ;  Lexington 
V.  Lindsey,  2  A.  K.  Mar.  (Ky.)  448;  Chap- 
lin  ».  Givens,  1  Rice  (S.  C.)  Ch.  132; 
Pinson  ♦.  Ivey,  1  Yerg.  (Tenn.)  296; 
Pinkerton  v.  Walker,  3  Hayw.  (Tenn.)  221; 
KuU's  Appeal,  40  Penn.  St.  90  ;  West  v. 
Sloan,  3  Jones  (N.  C.)  Eq.  102;  Willard 
V.  Willard,  56  Penn.  St  119;  Bryant  v. 
Puckett  8  Hayw.  (Tenn.)  252;  Jones  v. 
Person,  2  Hawks  (X.  C.).  269  ;  State 
V.  McGowen,  2  Ired.  (N.  C.)  Eq.  9;  Ann- 
strong  V.  Campbell,  3  Yerg.  (Tenn.)  201; 
Cook  V.  Williams,  2  N.  J.  Eq.  209;  Pogh 


V.  Bell.  1  J.  J.  Mar.  (Ky.)  899;  OUver  «. 
Piatt^  8  How.  (U.  &)  883 ;  Thomaa  v. 
Floyd*  8  Utt  (Ry.)  177;  Prevoat  v,  Orvti, 
6  Wheat  (U.  fi.)  481 ;  Hayne  v.  Hall,  6 
Humph.  (Tenn.)  290;  Boone  v.  Chiles,  10 
Pet  (U.  S.)  177;  Simms  v.  Smith,  11  Ga. 
195;  Decanoher  «.  Lavetier,  8  Johns.(N.Y.) 
Ch.  190 ;  Wilmending  v.  Boss,  88  Cowi. 
67;  Piatt  v.  Oliver,  2  Mcljean  (U.  €L 
C.  C),  267 ;  Coster  «.  Murray,  €  Johns. 
(N.  Y.)  Ch.  522;  Wood  v.  Wood,  8  Ik. 
756.  The  statute  cannot  be  pleaded  to  a 
remedy  ^ven  by  the  le^lature  to  enforce 
a  tru«t  Bethune  v.  Dougherty,  8#  Ga. 
770. 

It  is  equally  true  that  fraud  as  well  #• 
trust  is  not  within  the  ttafcnte.  Kane  «. 
Bloodgood,  7  Johns.  (K.  Y.)  Ch.  1» ; 
Hunter  ir.  Spotswood,  1  Waah.  (Va.)  145. 

A  purdiaser  for  a  valuaUe  considera- 
tion, if  affected  with  notice,  beeomes  a 
trustee  for  the  true  owner,  and  wfll  not  ha 
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rule  muBt  be  iinderstoocT  as  applj'ing  only  to  those  technical  and  t 


prolscted  by  the  slntutt.  Wninbunec  v. 
Kennedj,  i  Desau.  {S.  C.)  i79;  Thayer  r, 
Cnuner,  1  McConl  (S.  C),  395,  398. 

As  n  rate,  the'  Mstule  doM  not  oprmto  in 
11  nun  of  fraail  und  of  trusla  ;  hut  u  aooa  aa 
the  fraud  is  diacoverej  it  tommencds  to 
run.  WambunM  o.  Kennedy,  i  Dcsau. 
(3.  C.)  tra  i  Puj-na  «,  Hathaway,  3  VL 
212;  Sweat  it.  Arlington,  2  Hoyw.  (Tenn.) 
139.  The  statute  dues  not  inch  ta  mat- 
ten  of  direct  trust,  ai  between  truntfe  and 
ettlui  gue  Irait,  CasUr  t>.  Murray,  6  Johns, 
(y,  Y.)  Cli.  BSl;  Turner  t.  Dtbell,  2 
UbcbIi.  (Ky.)  3S1  ;  nar  to  putiea  stanil- 
ing  in  thn  relation  of  jiriQCipal  and  agent, 
'  or  factor,  Murray  v.  Coster,  atite.  It  may 
he  said  to  be  a  well-aeltled  rule  tliat  the 
*l«lttte  cannot,  either  in  a  court  of  law  or 
equity,  protect  a  triuti:e  sgainst  the  de- 
milids  of  his  cestui  que  Iriut,  Thomas  v. 
While,  3  Utt  (Ky.)  177  ;  Lexington  r, 
Lindany,  2  Marsh.  (Ky.)  4tB;  or  of  persona 
clainiiug  under  him,  Kedwood  v.  Kiddick, 
t  MaaL  (Va.)  222.  So  long  as  the  trust 
•ubtists,  so  long  it  is  impoBsible  that  the 
outut'i  que  'riuf  esn  be  barred.  The  cofuu 
qut  trujf  can  only  be  barred  by  bnrring  and 
excluding  tht-  eetato  of  the  trustee.  Chol- 
moadtlcy  v.  Clinton,  2  Meriv.  sao.  Land 
Wa.t  devised  to  A.,  in  tmst  to  apply  Iho 
rents  and  profits  to  the  sup|)ort  of  B.  during 
his  life;  and  in  an  sction  by  the  caiui  que 
Inilt  ai^inat  the  triisteo,  Ut  recover  tlie 
rents  and  prolits  it  «as  held  that  thi.  gen 
eral  statute  of  hmitations  does  not  apply 
to  trusts.  Hemenway  t  Gates  S  Pn-k 
(Mass.)  321. 

"Lfn0h  nf  time  la  nn  lisr  to  a  ImEt 
clearly  eat ablished  and  in  a  case  whtr 
fraud  13  imputed  and  proved  length  of  lime 
ought  no',  upon  principles  of  eternal  jus- 
tice, to  he  admitted  to  repel  relief.  On 
the  contmry,  it  would  s«>m  that  the 
length  of  time,  during  which  the  fraud  has 
been  successfully  concealed  and  practised, 
is  rather  an  ngj^iivation  of  the  offence,  and 
calls  more  loudly  upon  a  court  of  equity 
to  grant  ample  and  decisive  relief.  Bnt 
length    of   time  necessarily  obscures  all 

from  the  parties  all  the  immediate  means 
to  verify  the  nature  of  the  original  trans- 
actions, it  operatic  by  way  of  presumption 


in  faror  of  innocence,  and  against  imputa- 
tion of  fnind."  PerSTonv,  J.,  in  Prevost  r. 
Gmtii,  6  Wheat.  (U.  S.)  m.  A  legncy  or 
trust  is  not  within  the  aUtule,  but  after  a 
length  of  time  payment  will  be  presumed; 
yet  such  presumption  may  be  rebutted  hy 
other  circunistancFS  ;  and  what  operation 
aiich  preanmption  should  bare  is  for  the 
consideration  of  the  jury.  Durdon  v.  Oos- 
kill,  2  Votes  (Penn.),  2S8.  In  the  case  of 
Van  Rhyn  v.  Viucrat.  I  McConl  (S.  C.) 
Ch.  310,  the  court,  [ler  Norr,  J.,  uid: 
"For  although  it  is  a  rule  in  the  court 
of  ei^uity  that  lapse  of  time  will  be  nn  fanr 
between  a  trustee  ind  a  cestui  giu  Inut, 
yi't  that  doctrtnc  applies  only  to  teclmical 
equitable  trusta,  and  not  to  those  eonstruc- 
tive  tniBta  of  which  a  court  of  law  at.  null 
as  a  court  uf  equity  have  jurisdiction." 

If  a  boiutjide  purcbaaer  without  noTiec, 
but  who  is  a  trustee  by  implication,  is  to 
be  alTected  by  an  equity,  that  equity  must 
be  pursued  within  a  teaaonable  time. 
Shaver  v.  Kadley,  1  Johns.  (N.  Y.)  Ch. 
310;  Thompson  v.  Blair,  3  Murph.  (N.C.) 
5S3. 

A  trustee  cannot  avail  himself  of  the 
statute  without  plain,  atroug,  and  unequir- 
otal  proof  of  his  renunciation  of  the  tniat 
to  divest  himself  of  it  fur  the  purpose  of 
benefiting  liimai-lf  by  the  act  of  limitations, 
to  <lestro"y  the  rights  and  interi-sts  ot  the 
asliii  que  intft,  and  a  pi-rson  who  has 
taken  a  conveyance  from  the  trustee  can- 
not shelter  litmself  under  a  plea  of  that 
statute.  Botclcr  v.  Allington,  3  Atk,  <59. 
The  pnssi'.sion  of  the  reslui  que  trust  is 
not  adverse  to  the  title  of  the  tiustee, 
nor  is  the  possession  of  the  tniati-e  adverse 
to  bis  efMui),  Smith  v.  King,  16  East, 
283:  Kccne  v.  Deanlon,  8  id.  218  ;  Smith 
V.  Wheeler,  1  Ventr.  129. 

A  cestui  que  trust  is  "  tenant  at  will "  to 
the  tristee,  and  the  jiossessiun  of  the  reslui 
que  tmst  is  "  the  very  pos-^ession  in  cou- 
aiderntion  of  law  of  the  trnste.i."  Karl  of 
Pomfret  v.  Lord  Windsor,  2  Ve<.  481  ; 
Leuthiellier  r.  Trary.  3  Atk.  729;  Digh- 
ton  V.  Greenvil,  2  Ventr.  329.  And  it  is  a 
raaiim  that  no  conveyance  by  cestui  jik 
trust  can  work  a  forfeiture  of  the  legal 
esMe  nf  the  truslw;  it  lins  been  held  that 
a   fine  or  other   alicn.-ition    by   rvMdti  que 
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tinning  trusts  which  are  alone  cognizable  in  a  court  of  equity ;  ^  and 


trust  for  life  does  not  work  a  forfeiture 
of  his  life  estate.     Sanders  on  Uses,  201. 

In  the  case  of  Letheuillier  v.  Tracy,  3 
Atk.  729,  Hardwicke,  Lord  Chancel- 
lor, said:  "I  will  suppose,  for  argument's 
sake,  that  Mrs.  Tracy  had  levied  a  fine  sur 
concessit  of  her  estate  for  life;  yet  as  it  is 
a  trust  estate,  and  there  are  limitations  to 
trustees  to  preserve  contingent  remainders, 
I  am  of  opinion  that  it  does  not  work  a 
forfeiture  of  her  estate  for  life,  because  it 
cannot  at  all  hurt  or  affect  the  subsequent 
remainders,  as  there  are  trustees  under  the 
will  to  ])re8erve  them,  and  therefore  such 
ft  fine  would  in  equity  operate  at  most  as  a 
grant  only  of  such  interest  as  she  had  a 
power  to  grant."  "  A  court  of  equity  will 
never  construe  such  a  fine  to  work  a  wrong, 
but  it  operates  only  on  the  trust  to  preserve 
the  contingent  remainders,  and  not  on  the 
legal  estate;  for  Lord  Talbot,  in  the  case 
of  Hoskins  and  Hoskins,  and  myself,  in  a 
cause  that  came  before  me  afterwards,  were 
of  opinion  that  a  person  so  intrusted  levy- 
ing a  fine  creates  no  wrong,  but  operates 
so  as  to  grant  all  the  conusor  had  a  power 
to  grant."  The  rule  that  trust  and  fraud 
are  not  within  the  statute  of  limitations  is 
subject  to  this  moditication,  that  if  the 
trust  is  constituted  by  the  act  of  the  par- 
ties, the  possession  of  the  trustee  is  the 
possession  of  the  cestui  que  trust,  and  no 
length  of  such  possession  will  bar ;  but  if 
a  trust  is  constituted  by  the  fraud  of  one 
of  the  parties,  or  arises  from  a  decree  of  a 
court  of  equity,  or  the  like,  the  possession 
of  the  tnistee  becomes  adverse,  and  the 
statute  will  run  from  the  time  the  fraud  is 
discovered.  Thompson  v,  Blair,  8  Murph. 
(N.  C.)  583;  Van  Rhyn  v.  Vincent,  1 
McCordCS.  C.)  Ch.  314. 

An  executor  entering  on  lands  of  the 
estate  of  his  testator,  and  occupying  them, 
is  to  be  considered  as  holding  them  in  trust 
for  the  heirs  or  devisees,  unless  he  proves 
that  he  held  adversely  with  notice  to  the 
heirs  or  devisees;  in  which  case  the  proof 
lies  on  him  to  establish  the  claim  at  law, 
on  an  issue  directed.  Ramsay  v.  Deas,  2 
Desau.  (S.  C.)  233.  The  statute  is  not 
allowed  to  run  in  favor  of  a  man  who 
was  employed  to  act  as  agent,  but  pur- 
chased for  himself.     He  is  considered  as  a 


trustee,  and  his  employer  shall  be  entitled 
to  the  benefit  of  the  purchase.  Hutchin- 
son V,  Hutchinson,  4  Desau.  (S.  C.)  77. 

In  the  case  of  Bell  v.  Levers,  3  Yeates 
(Penn.),  26,  Shipprn,  C.  J.,  in  his  charge 
to  the  jury,  said  :  **  As  to  the  survey 
said  to  have  been  made  by  John  Sheely 
for  his  own  use  in  1772,  there  is  abundant 
ground  to  believe  that  it  was  not  then 
made,  and  that  it  was  improperly  foisted 
into  the  oflSce.  He  knew  that  he  had 
made  the  survey  for  Levers,  and  at  his  ex- 
pense; and  as  he  could  gain  no  title  by  his 
villany  and  breach  of  trust,  so  neither 
could  he  communicate  any  to  Towers,  by 
his  conveyance  of  the  19th  May,  1776." 
In  the  case  of  Starr  p.  Starr,  2  Ohio,  321, 
the  court  said:  '*That  this  trust  was  not 
formerly  declared  or  expressed  between  the 
parties,  is  no  rea.son  why  it  cannot  exist. 
The  law  is  not  to  be  evaded  by  contrivances 
of  this  nature.  A  trust  tacitly  created 
is  more  difficult  to  reach  than  one  that  is 
expressed;  but  where  it  is  ascertained  the 
same  consequence  is  attached  to  it."  The 
general  rule  is,  that  after  a  sale  of  land, 
and  before  a  conveyance  of  the  legal  title, 
the  vendor  is  the  trustee  of  the  vendee, 
and  the  statute  will  have  no  operation. 
But  where  the  vendor  disavows  the  trust, 
and  after  having  delivered  possession  to 
the  vendee  makes  a  lease  to  a  third  person 
in  opposition  to  the  title  of  the  vendee, 
and  the  l&ssee  entera  and  holds  possession, 
the  jury  may  presume  a  disseisin;  and  if 
the  vendee  suffera  twenty-one  years  to 
elapse  without  prosecuting  his  claim,  it 
will  be  barred  by  the  act  of  limitations. 
Pipher  v.  Lodge,  4  S.  &  R.  (Penn.)  310. 
But  to  prevent  length  of  time  from  bur- 
ring a  claim,  on  the  ground  that  the  pos- 
session of  the  defendant  was  fiduciary, 
such  possession  must  have  been  fiduciary 
as  to  the  plaintiff  or  those  under  whom  he 
claims;  its  being  fiduciary  as  to  any  other 
person  is  not  suflScient.  Spotswood  v, 
Dandridge,  4  Hen.  k  M.  (Va.)  139. 

1  Hayward  v.  Gunn,  82  111.  385  ;  Par- 
tridge V.  Wall,  30  N.  J.  Eq.  176;  Prewett 
V.  Buckingham,  28  Miss.  92 ;  Tinnen  v. 
Mebane,  10  Tex.  246;  Puff  p,  Kinney,  1 
Bradf.  (N.  Y.  Surr.)  1 ;  Cooke  v.  iicGinniss, 
M.  &  Y.  (Teun.)  361;  Carter  v.  Bennett, 
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C  FU.  Hi;  Pmlcf  d.  Dari^  7  Rich.  (3.  C.)  demand  HpiaBt  him  fmm  Ibt^  statute  tif 

Eq.  IDS;  Mmutj  d.  Maeon,  8  I'ort.  (Ale.)  liioiMtioaa.     Bui  in  McDonnld  «.   May, 

211;  Zachariea  v.  Zacharino,  23  Pcnu.  St.  1  Eich.   (S.  L'.f  Ch.  01.  vhtie  >  i>etiu)a 

46S;  Kulz'a  Appeal,  «0  Peno.  St.  i>0;  Fux  ptin;lieiie<l  land  nt  a  slienlTa  mk  under  an 

e.  Caah,  11  id.  207;  Heckerfs  Apixsl,  H  agneauiBt   lo  bold   the  pro|"wty  for  the 

id.   432  ;   Kmuv  e.    filooclgoud,    T   Johni,  besetlt  of  Che  dubtor,  it  was  held  that  B 

(N.  Y.)  Ch.  SO  ;   Thorns  v.  tlrinafii'ld,  7  technicnl  truiit  waa  Clifreby  created  upon 

G«.  15i;  nantj  r.  Cochrwi,  1   W.  &  S.  which  the  itatiile  did  not  run.     But  U 

(PcDQ.)   112;    Raymend   r.   Sinumaon,   4  aeemi  tbat  h  purchase  under  tuch  nn  agreo- 

Blackf.  (Ind.)  77;  White  r.  White,  1  McL  went,  the  debtor  to  nuiuiu  in  jwsaessiaa 

C'li.  53;  JohriHon  v.  Smith,  27  Mu.  Ml;  alid  refund  the  money  at  an   ludefinit* 

Laiington,  ic.  E.  H.  Co.  o.  Bridges,  7  B.  time,  does  not  create  a  continuing  trust 

Moo.   (Ey.)  5SS  ;   McDonald  r.  Siuu,  3  which  bars  the  statute.   Hughes  i.  Hiighe^ 

Oi.  3S3.     The  prineiplfi  that  the  aUtut*  Cherca  {S.  C,|,  33.     In  Snjlca  v.  Tiblictts, 

will  not  protect  tnwtJwa  applLra  only  to  S  E.  1.  79,  an  accomiauJalioD  indoreer  for 

express   or  ttchujcal   truhts.     Farnuin  v.  8  firm  in  failing  circumstances  nx'eived » 

Brooks,   V  Pick.   (Mass.)   212;   Hsyuai  mortgntC^  with  poirer  of  mle  of  certain  of 

v.   Keajly,  3  Cranch  (U.  S.  C.  C),  32:'l  their  property,  to  secure  liitu  <ta  auch  in. 

Bank  v.  Beverley,  1  How.   (U.  S.)  136;  dorwr,  and  a  day  or  two  aftemarda  ac. 

Pugh  V.  Bcl[,   1  J.  J.   Uar.  (Kj.)  ZM;  fepted.  with  othetv,  as  trustee,  au  ssiigu- 

Barris  v.  Eiug,  ]6  Ark.  122.     ]u  Kuui'i  ment  by  the  firm  of  uU  their  tiro|>rrty. 

Appeal,  40  Pena.  St.  BO,  it  Was  held  that  including  tliat  martgaf^  to  htm.  for  the 

irhen!  money  ii  held  in  trust,  and  tliere-  beueliC  of  tbsir  creditors,  and  two  year* 

fore  not  recovenble  at  Uw  but  only  in  afterwards  aold    the  mortgaged   projierty 

eqwty,  the  itAtute  will  not  run.     In  Mui-  under  his  power,  but  rumlered  or  exiiibilad 

ray  v.  Coster,  5  Johns.  (N.  Y.J  Ch.  fi22,  to  lii*  co-uwignees  no  account  of  the  pro- 

Uw  defendant  received  goods  consigned  to  ceods  of  uie,  or  of  hia  application  o[  the 

him  on  his  own  account  and  the  acoouut  aauie.    It  was  lielil,  upon  a  bill  filed  fur  nn 

of  the  plaintiff,  who  [mid  oiie-tliint  of  the  aoJ^ount  of  \hr    balance  of  »uch  prm^eeiia 

price,  and  waa  to  receive  one-thlrj  of  the  .ngainat  his  ailninistmtor,  by  one  entitled 

proceeds;  and  the  defendant,  haviug  sold  thereto,  under  an  aasignment  of  aiich  bat- 

the  goods,  refuged  to  accouut  to  the  jilain-  ance  eiccuted  by  hia  surriviug  co-nsaign- 

tiff  for  hia  share,  aud  set  up  the  statute  to  ees,  Ihnt,  as  the  mortgagee  nud  trustee  waa 

bar  the  claim.     The  court  held  that  this  a  purely  equitalile  tnietee  of  sucli  balance 

<raa  not  •  dealing  between  mcrc)iant  and  by  virtue  of  an  expreas  trust,  the  ftaliite 

merchant,   within   the  exception    in   the  of  limitations  did  not  run  against  hia  bc- 

statute,  but  that  the  defendant  was  the  rouutability, thus  fully  suatainiug  Ihe  rule 

factor  of  the  plaintiff,  and  his  liability  a  slated  in  tlie  text. 

trust  within  the  statute.    See  also  Whil«  Where  a  sale  of  an  infant's  property  was 

tr.  l>eavitt,  20   Tex.  703.     In  Hutchinson  made  by  a  master  under  a  decree  by  iihich 

V.  Hutchinson,  i  Desau.  (S.  C.)  Ch.  77,  he  was  directed  to  sell,  and  apply  the  in- 

where  an  agent  Cor  the  purchase  of  land  terest,  and  as  much  as  might  be  ueciavry 

took  a  title  in  Ms  own  name  for  the  beneSt  of  the  principal,  of  the  proceeds,  to  llie 

of  the  principal,  it  was  held  that  the  slat-  support  of  the  infanta,  it  waa  held  lluit  lie 

ule  of  limitations  did  not  run  agairaat  the  woa  a  trustee,  and  that  the  statute  did  not 

principal's  chiim   to  the  land.     In   Van  run  against  a  suit,  by  the  infante,  tor  nn 

Bhyn  v.  Vincent,  i  McCord  (S.  C),  310,  account,  until  he  had  denied  his  liabUity. 

A.  aent  abroiul  goods  by  B,,  who  havjtig  Houseal  v.  Gibbes,   1   Bailey  (8.  C.|  CL 

died,  the  goods  were  diaposed  of  by  an  4S2.    So  where  a  peraon  gave  to  his  cliU- 

Bgent,  and  the  proceeds  were  tranamitted  dren,  by  dted,  property,  real  and  personal, 

to  C,  who,  it  seems,  hod  no  previous  coo-  to  be  en,>oyed   by  them  after   his  desib, 

iieclion  with  A.,  and  it  was  held  that  C.  himself  retaining  a  life  estate,  it  was  held 

was  out  trustee  hi  A.,  so  as  to  reUeve  A. 'a  that  he  WM  a  tmatae  for  the  childien,  and 
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are  not  within  the  rule,  but  are  subject  to  the  operation  of  the  statute.^ 

could  not  set  up  the  statute  of  limitations     Campbell,  8  Yei^.  (Tenn.)  201 ;  Harlow 


against  them,  in  consequence  of  his  pos- 
session. Dawson  v,  Dawson,  Bice  (S.  C.) 
Ch.  248. 

In  Armstrong  v,   Campbell,   8  Yerg. 
(Tenn.)  201,  A.  being  the  owner  of  land  war- 


V.  Dehon,  111  Mass.  195;  Manson  v, 
Titsworth,  18  B.  Mon.  (Ky.)  582;  Haynie 
V.  Hall,  5  Humph.  (Tenn.)  296;  Sheppards 
V.  Turpin,  8  Gratt.  (Va.)  878  ;  CJuyler  v. 
Brodt,  2  Cai.  Gas.  (N.  Y.)  826.     In  Laf- 


rants,  he  and  B.  entered  into  an  agreement  ferty  v.  Tumley,  8  Sneed  (Tenn.),  157,  it 
and  covenants  with  each  other,  by  which  was  held  that  where  there  is  a  concurrent 
B.  was  to  find  the  land,  and  was  authorized  remedy  at  law  the  equitable  bar  from  lapse 
to  sell  and  convey  the  same,  and  to  receive  of  time  is  generally  applied  by  analogy  to 
to  his  own  use  one-third  of  the  purchase-  the  statute  of  limitations,  but  where,  as  in 
money,  or  other  consideration  received  for  cases  of  express  trust,  the  matter  is  alone 
the  same,  and  he  covenanted  to  pay,  do-  cognizable  in  et^uity,  the  bar  may  be  ap- 
liver,  and  transfer  the  other  two-thirds  to  plied  according  to  the  merits  of  the  case. 
A.,  and  it  was  held  that  this  transaction  The  time  generally  fixed  for  enforcement 
constituted  B.  a  trustee  in  relation  to  the  of  trust  claims  has  been  twenty  years,  but 
interest  of  A.  by  express  contract,  and  in  some  cases  a  shorter  period  is  sufficient, 
that,  though  there  were  concurrent  reme-     and  in  others  a  longer  one  will  not  protect 

the  trustee.  In  Phillips  v.  Holman,  26  Tex. 
276,  it  was  held  tliat  a  contract  wherein  P. 
assigned  and  transferred  to  H.  certain  stock 
certificates,  in  trust  to  be  disposed  of  ac- 
cording to  H.'s  best  judgment,  P.  to  re- 
ceive thereupon  the  original  cost  and  half 
the  profits  realized,  with  no  stated  time  for 
performance  and  account,  did  not  create 
that  kind  of  "technical  and  continuing" 
trust  which  cannot  be  afiected  by  the  stat« 
ute  of  limitations,  and  it  devolved  on  H. 
to  perform  the  obligation  and  account 
within  a  reasonable  time.  Lapse  of  time 
doe^  not  operate  as  a  bar  of  express  trusts; 
especially  where  the  trustee  and  those 
claiming  under  him  have  not  asserted  an 
adverse  claim  above  two  years,  although 
the  cestui  que  trust  has  neglected  to  claim 
the  benefit  of  the  trust  for  nearly  forty 
years  before.  Rnson  v.  Ivey,  1  Yerg. 
(Tenn.)  296.  In  Alabama,  it  is  held  that 
the  lapse  of  twenty  years  without  any  ac- 
knowledgment of  the  existence  of  the  tmst 
will  constitute  a  presumptive  bar  to  a  pro- 
ceeding of  a  legatee  or  distributee  for  a 
settlement  of  the  estate;  but  that  time  is 
to  be  computed  from  the  time  when  a  set- 
tlement could  first  have  been  compelled, 
and  not  from  the  date  of  the  trust,  and 
that  the  circumstance  that  the  statute  of 
limitations  runs  in  favor  of  the  sureties  of 
an  executor  or  administrator  does  not  bring 
him  within  the  statute,  as  there  is  no  stat- 
utory limitation  to  a  trust  Greenlees  ». 
Greenlees,  62  Ala.  886.     But  where  there 


dies  upon   the  contract  at    law  and    in 
equity,  it  was  not  within  the  statute. 

*  Edwards  v.  University,  1  D.  &  B. 
(N.  C.)  Eq.  325 ;  Walker  v.  Walker,  16 
S.  &  R.  (Penn.)  379  ;  Buchan  v.  James, 
Speers  (S.  C.)  Ch.  375.  "  By  the  whole 
current  of  modem  authorities,"  says  Hin- 
MAN,  C.  J.,  in  Wilmerding  v,  Russ,  83 
Conn.  77,  '*  implied  trusts  are  within  the 
statute,  and  the  statute  begins  to  run  from 
the  time  the  wrong  was  committed,  by 
which  the  person  becomes  chargeable  as 
trustee  by  implication."  Kane  v.  Blood- 
good,  ani^ ;  Robinson  v.  Hook,  4  Mas. 
(U.  8.)  152.  In  Swindersine  V.  Miscally, 
1  Bailey  (S.  C.)  Ch.  304,  this  rule  was 
applied  in  a  case  where  an  administrator 
became  a  purchaser  at  his  own  sale  as  ad- 
ministrator, for  a  fair  price,  and  afterwards 
mortgaged  the  property  to  secure  his  pri- 
vate debts.  The  court  held  that  the  mort- 
gagee, being  a  trustee  by  implication  only, 
might  avail  himself  of  the  statute.  So  in 
Haynie  v.  Hall,  5  Humph.  (Tenn.)  290, 
where  a  father  received  a  legacy  for  his 
minor  child,  it  was  held  that  by  operation 
of  law  he  became  a  trustee  in  respect 
thereto,  and  might  avail  himself  of  the 
statute.  In  Baubien  v.  Baubien,  23  How. 
(U.  S.)  190,  the  court  says  :  "  In  cases  of 
an  iTn  plied  trust  to  be  raised  by  evidence, 
equity  obeys  the  statute."  McDowell  v. 
Goldsmith,  6  Md.  319;  Lloyd  v.  Currin, 
3  Humph.  (Tenn.)  462  ;  Murdock  v, 
Hughes,    15    Miss.    219 ;    Armstrong   v. 
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J  Therefore  it  may  be  said  that  a  trust,  in  order  to  be  exempt  Tnaa  the 
I  operation  of  the  statute,  must  be  direct  or  express,  aud  of  a  nature  not 
cognizable  at  law,  but  solely  in  equitj-.'     If  this  limitation  was  not  im- 
posed, and  the  statute  was  not  pcrniitled  to  operate  where  an  implied 
,  trust  exists,  Uie  exceptions  would  be  endless,  as,  in  fatt,  evorj-  case  of 
I  deposit  or  bailment  iu  a  eertaiu  sense  creates  a  trust,  and  tlie  instances 
lin  which  an  implied  trust  may  be  raised  are  almost  innumerable ;  and 
,  there  is  much  wisdom  in  the  i-ule  that  restricts  the  saving  operation  of 
I    the  statuto  to  those  e.Npress  aud  continuing  trusts  which  are  not  eog- 
I   nlzable  at  law,  and  where  the  plaintiff  has  no  legal  title.  Uie  estate 
L  being  vested  in    the   trustee.'     StrieUy   speaking,   in    Uieir  leehnicai 
sense,  trusts  are  known  only  in  equity,  and  fall  within  iU  peculiar  and 
exclusive  Jurisdiutiou  ;  aud  this  class  of  trusts,  so  long  iks  thcv  continue, 
aa  b<;tween  trustee  and  ceitui  que  Iruit  cannot  be  reached  by  "the  statute 
of  limitalioua.*     This  doctrine  ri-sts  upon  the  case  of  Cliolmondeiey  i: 
Clinton,  before  cited,  and  has  Iwcn  universally  adopted  in  the  courts  of 
thw  country,  as  well  as  in  England,  ever  since.     Lord  Rkdesdale,  in 
on  English  case,*  ii-eiy  aptly  states  the  reason  for  this  rule  as  follows  : 

UBrioIitioiiirfthBUrmirf«tnj8l,«right  no  »ction  of  law  will  \ie,  «id  a  coart  of 

of  action  n^Bnie*  at  once,  and  the  stalute  i^nitj  alone  has  jurisdiction,  the  HUtute 

Vgiin  to   ran   thBTBon   from   tliiit   time,  of  limitations  wilt  not  conatitntB  a  lar." 
Wii«jn  ».  Gcwn,  16  Iowa,  S5i.  '  Lockey   r.    Lockey,  Prec.   Ch.   618; 

'  Clay  V.  Clay,  J  Biuh  (Ky.  i.  9S;  Hay-  Lawly  ■>,  Uwly.  »  Mod.  83;  Choln»ndel.y 

«nrdv.GuiiQ,an&;UaClauev,6beppe[^  v.   Clinton,  ]  Jac.  k  W.  171;  Blount  v. 

81  N,  J.  Eq.  70;  Partridge  v.  Wall,  anie.  Kabeaon,  3  Jon«  (N.  C.)  Eq,  11;  Tuckat 

In   Harlow  r.   DpIiuq,   111    Mesa.    195,  an  v.    Tucksr,    1    M.-Conl   <S.    C.)   Ch.    178; 

iMtrumcnt  nnder  seal,  sign«d  by  P.  and  Burham  «.  James,  1  8[iei;n(S.  C.)  Eq.  376; 

W.,  reciting  tbnt  P.  baa  nceired  from  the  Fambam  v.  Brooks,  9  Pii^lc  (Maas.)  313; 

eXBCiitora    of  the    eatata    of  W.'s    falher  Finney  f.  Cochran,  1  W.  &  S.  (i'enn.)  118; 

|S,000,  and  coTpnanting  that  until  P.  in-  Johnston  ».  Huni|>briea,  H  S.  &  li.  (Pcnn.) 

Tests  the  aiim  as  a  spfcial  trust  fund  bo  381;  Wslkpr  v.  Walker,  18  id.  379;  Cul- 

will  pay  interest  thereon  to  W.;  and  when  bert  v.  Fleming,  5  Leg.  k  Ins.  Rep.  IB; 

theanmisBoinVBat«l,payW.  the  income  Foi  e.  Lyon,  33  Penn.  SL  «74;  Clark  .. 

tbem>r,  and,  on  tbedeathorW.,  pay  orer  Trindle,  62  id.    4»2;   Best  v.   Caniptiell, 

tbe  Mmo,  or  the  proceeds  thereof,  to  W.'s  S3   id.   476;    Muiiary  v.  Muasoy,   3   Hill 

administrator:  and,  in  oase  of  P.'s  death  (S.  C.)  Eij.  496;  WtDowell  o.  (ioldsniith, 

beTolvW.,  F.'scTecUtora  in  to  execute  tbe  6  Md.  316;  Sayles  D.  TibU-tta,  G  R.  1.  79; 

nme  tniit,  —  was  constnied  to  constitute.  Mnrah  v.  Oliver.  1  N.  J.  Eq.  309;  Martin 

if  a  tntst  at  all,  at  moat  a  constructive  v.  Bonk,  31  Ala.  115. 
tmst,  and  to  be  barred  by  the  lapH«  of  lix  '  Stort,  J.,  in   Baker  u.   Whilinf^  3 

yearsfrum  theappointmeDtorW.'sadmin-  Sum.  (U.S.  C.  C.)  4S6;  Kane  v.  Blood- 

istnitnr.    Calvin's  EsUte,  Hyrick's  E>rob.  good,  anle. 

(Cal.)  82.     InMaine,  nnder  the  stAtale,  it         *  Hurenden    v.    Annealey,   2   Sch.    & 

has  been  held  that  a  bill  against  heirs  for  Lef.  807.     Thisdoctrine  is  in  obiKlience  lo 

a  apecilie  performance  of  a  contract  to  con-  the  rule  that  ei^nity  will  give  effect  to  the 

T«y  land   does  nnt  apply  to  a  tmst  evi-  statute  of  liniitatioiis  in  all  cases  where 

denced  in  writing.     Frost  e.  Frort,  63  Me.  there  is  a  concurrent  jurisdiction  at  law 

S99.     InClay  I.  Clay,  ii>i(«.  thecourtsays:  and  in   equity.     Roosevelt   r.    HsrkR,   6 

"Inacaseo'f  expreas  trust,  when  tbere  is  Johns.  (S.  Y.)  Ch.   286;  Mann  v.   Fair- 

•octi  a  confidence  bMwevQ  the  parties  that  child,  3  Keyes  (N.  Y.),  106;  McCrea  *. 
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^'  If  a  trtn(feee  is  in  possession,  and  does  not  execnte  his  trust,  the  pod- 
session  of  the  trustee  is  the  possession  of  the  cestui  que  trutt ;  and  if 
the  only  circumstance  is  that  he  does  not  perform  his  trust,  his  pos- 
session operates  nothing  as  a  bar,  because  his  possession  is  according 
to  his  title.** 

Sec.  201.  Batprsas  Trusts.  —  An  express  trust  must  be  actually  ex- 
pressed in  terms  by  deed,  will,  or  some  writing,  or  in  some  manner  so 
as  to  vest  the  legal  estate  in  the  trustee.  In  an  English  case,^  Lord 
Westburt  said  that  ^^  to  create  an  express  trust  two  things  must  com- 
bine, —  there  must  be  a  trustee  with  an  express  trust,  and  an  estate 
or  interest  vested  in  the  trustee."  1V>  create  an  express  trust  in  lands, 
under  the  statute  of  ft-auds,  it  must  be  created,  or  mdenced  in  writing ; ' 
and  if  it  is  not  created  in  writing,  it  must  be  proved  by  a  writing  under 
the  hands  of  the  party  to  be  charged.'  In  Vermont,  it  is  held  that  an 
express  trust,  except  in  lands,  may  be  created  without  writing ;  ^  and 
generally  it  may  be  said  that  trusts  in  personal  property  may  be  created 
and  proved  by  parol ;  *  and  so,  also,  a  mere  resulting  or  constructive 
trust  may  be  established  by  parol,*  as  the  statute  of  frauds  has  no 
application  to  it,^  even  though  it  relates  to  real  estate;  and  where 
land  is  purchased  in  the  name  of  one  person,  and  the  consideration  is 
paid  by  another,  the  person  in  whose  name  the  deed  is  taken  holds  the 
land  in  trust  for  the  person  who  furnished  the  money,  and  the  trust 
may  be  established  by  parol ;  *  but  not  where  the  person  taking  the 


Pamiont,  5  Paige  (N.  Y.)  Ch.  620;  Clark 
«.  Ford,  3  Keyea  (N.Y.),  170;  Stafford  «. 
Bfjan,  1  Paige  (N.  Y.)  Ck  239;  Spoor  «. 
Wells,  3  Barb.  (N.  Y.)  Ch.  199;  Lindsay 
».  Hyatt,  4  Edw.  (N.  Y.)  Ck  97;  Froet  ». 
Frost,  4  id.  783. 

^  Dickinson  9.  Teasdale,  1  De  G.  J.  & 
Sn.  52. 

s  Hovey  v,  Holcomb»  11  IlL  660;  £1- 
bridge  V,  See  Yup  Co.,  17  Cal.  44. 

•  Unitarian  Society  ».  Woodbury,  14 
Me.  281;  Brown  v.  Brown,  1  Strobh. 
(Sw  C.)  £q.  363;  Kaocabbin  v.  Crom- 
well, 7  G.  &  J.  (Md.)  157;  Hertle  o. 
McDonald,  2  Md.  Ch.  128;  Rutledge  v. 
Smith,  1  McCord  (S.  C.)  Ch.  119;  Wright 
V.  King,  Harr.  (Mich.)  Ch.  12;  Riggs  v. 
Swan,  6  Jones  (N.  C.)  £q.  118;  Steere  v, 
Steere,  6  Johns.  (N.  Y.)  Ch.  1;  James 
«.  Fulcrod,  5  Tex.  512;  Peaslee  v.  Bar- 
ney, 1  D.  Chip.  ( Vt.)  331 ;  Lane  v.  Ewing, 
31  Miss.  73. 

«  Porter  v.  Bank  of  Rutland,  19  Vt 
410. 

*  Kirkpatrick  v.  Davidson,  2  Ga.  297; 
Sannders  V.  Harris,  1  Head  (Tenn.),  185; 
Gordon  v.  Gordon,  10  Ga.  534;  Kimball  v. 


Morton,  5  N.  J.  Eti.  26;  Hooper  v.  Holmes, 
11  id.  122;  Higgenbottom  v.  Peyton,  8 
Rich.  (S.  C.)  £q.  398;  Day  v.  Roth,  IS 
N.  Y.  448. 

*  Hovey  v,  Holcomb,  11  IlL  660;  Enos 
V.  Hunter,  0  id.  211;  Farringer  v.  Ram- 
say, 4  Md.  Ch.  33;  Slaymaker  v.  St.  John, 
5  WatU  (Penn.).  27;  Kelly  v.  Mills,  41 
Mo.  267;  Farrington  v.  Barr,  36  N.  H.  86; 
Cloud  V,  Ivie,  28  Mo.  578. 

7  Peabody  v.  Tarbell,  2  Cush.  (Mass.) 
226;  Leakey  V.  Guater,  25  Tex.  400;  Dean 
V.  Dean«  6  Conn.  285;  Caplev.  McCallum, 
27  Ala.  461 ;  McGuire  v,  Ramsey,  9  Ark. 
518;  Haufi'  v.  Howard,  8  Jones  (N.  C.) 
Eq.  440;  Jackson  v,  Matsdor^  11  Johns. 
(N,  Y.)  91. 

•  Barron  v.  Barron,  24  Vt.  375;  Osborne 
V.  Eodicott,  6  Cal.  149;  Bayles  v.  Baxter, 
22  id.  575;  Millard  v,  Hathaway,  27  id. 
119;  Smith  v.  Strahan,  16  Tex.  8l4; 
Neill  V.  Keith,  5  id.  23;  Lang  v,  Steiger, 
8  id.  460  ;  Strimpfler  v,  Roberts,  18  Penn. 
St.  283;  Lynch  V.  Cox,  23  id.  265;  Lyford 
V.  Thurston,  16  N.  H.  399;  Bruce  v. 
Roney,  18  IIL  67;  Smith  «.  Sackett,  10 
id.   534;  Page  v.    Page,   8  N.   H.   187; 
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eonvpjance  alao  flirDtshes  the  money  to  pa}-  for  tbe  sarae,'  nor  where  a 
{lersoii  touveys  land  to  another  absolutely,  under  an  agreement  that  be 
sbail  reconvey  npon  request.^  "  A  trust,"  says  the  court  in  a  Massa- 
chusetts case,'  •'  mnat  result,  if  at  all,  at  the  instant  the  deed  [lasaes," 
and  tliia  is  the  general  nile.'  Where  it  is  attempted  to  avoid  the  bar 
of  the  statute  on  the  groimd  tliat  tlio  poaeeasion  of  tbe  defendant  is 
fiduciary,  it  must  be  show^  that  it  ia  fidnuiarj"  in  respect  to  the  plaintiff, 
or  those  nnder  tvbom  he  claima ;  it  is  not  snfBcieDt  that  it  ia  fiduciary 
as  to  a  third  person-' 

Sec.  '202.  AasleneB*  Id  Bankinptcy,  ZuBolvency,  &o.  —  It  is  held 
that  an  aaaignee  in  bankmpttj',  after  the  pro|icrty  of  the  bankrupt  ia 
veated  in  him,  becomes  a  trustee  for  the  creditors,  and  from  that  time 
the  statute  ceases  to  run  against  tbem.°  In  the  case  last  cited,  upon 
apiM-al,'  the  Lord  Chaneellor  said:  "The  effect  of  the  c-omtniission  is 
clearly  to  vest  the  property  in  the  assignees  for  the  benefit  of  the  cred- 


1 


Johniwii  V.  Donglierty,  18  N.  J.  Eq.  40S; 
^miiams  V.  HoUingKworth,  1  Slrabh. 
(8.  C.)  E.).  103;  Tlioiuaa  i>.  Walker,  6 
Hnniph.  (Teun.)  03;  Talmfero  o.  Tdin- 
bro,  S  Ala.  tat;  Dam«y ».  CUrkc.  iH.k 
I.  (Md.)  SSI;  Cluuuen  c.  Ia  Fraju,  2 
Iowa,  437;  Uardock  v.  Hnghes,  16  M<w. 
ZIP:  Pnul  u.  Choloiu,  14  Ho.  SSD;  Hollia 
V.  Hayes.  1  McL  Ch.  479;  Bvikv.  Carriiig- 
ton.  7  Uigh  (Vs.),  699;  Creed  b.  Lan- 
fMtpr  Bdiik.  1  Ohio  St  1;  Kapnn  v. 
■W«.\k-T.  1  Wis.  627;  Pinney  v.  Fellows, 
IE  Vt.  612. 

I  Dorsey  v.  Clark*.  *  H.  &  J.  (Md.) 
551 ;  Fawfcr  v.  Slaughter,  3  A  K.  Mar.  (Kv.) 
B6.  In  Sample  t..  O.iilson,  9  W.  .&  S. 
(PeniJ.)  63,  it  ia  helil  that  A  trust  tn 
lands  cinnot  ba  established  liy  the  pmof 
of  [inrol  dc-olarationa  maile  hy  the  pur- 
cbnsiTS  of  Intid,  at  or  al^er  the  sale;  there 
beEng  no  alli'gation  of  the  paymiint  of 
monpy  by  thi'  cutiii  que  Irint,  or  fraud, 
nhen^by  n  resulting  tmst  would  be  estab- 
lished. *  The  rule  is  that  a  tnist  can  only 
nHsi-  in  fsTor  of  a  party  «ho  pays  the 
whole  or  some  part  of  the  purchase -money 
at  the  time  the  purchase  is  made,  and. 
after  the  title  has  once  pHSsed,  withont 
fmud.  a  trust  cannot  be  raised  by  implica- 
tion,  so  as  to  divert  the  legal  title  by  the 
aiibsequent  applieation  of  tbe  funds  of  a 
third  jierson  to  pay  the  whole  or  a  part 
of  Ihe  piirrbasr-nmiiey.  Gee  o.  (!ee,  32 
Misa.  190;  Francestown  o,  Deerinc.  41 
N.  H.   438;  Pinnock   r.   Clough,  16  Vt. 


BOO;  Alexander  c.  Tunis,  13  111.  221;  Cot- 
ter V.  Tuttle,  19  y.  J.  K<i.  649;  Bamat  n. 
Dougherty,  32  Tvun.  St.  371;  Bamatil 
i>,  Jewetl,  97  Mass.  87;  Sleere  T-.  Steere, 
B  Johns.  (S.  Y.)  Ch.  1;  Barnard  v. 
Bouganl,  Harr.  (Mich.)  12;  Fonyth  v. 
Clark.  S  Wend.  (N.  Y.)  837;  Mabomw 
V.  Harrison,  21  Min  SS;  Rogers  «.  Mui^ 
ray,  3  Paige  (N.  Y-)  Ch.  SHO;  Perry  e. 
McHeary,  18  111.  227;  Botafoid  e.  Barr, 
2  Johns.  (N.  Y.)  Ch.  205;  Foslif  o,  Tma- 
tees.  3  Ala.  3(i2.  ]f  wvenvl  j^-rsons  fur- 
nish each  a  pert  of  the  purchase- money,  a 


nfai. 


ofea 


of  the 


nished  bv  him.  Tilil*tts  v.  Pillon,  37 
N,  H.  134  ;  HaumgartiLT  v.  Giiwislield, 
33  Mo.  3B;  Pinney  r.  Fellows.  13  Vt.  .'i25; 
Chadwiek  «.  Felt.'ss  Penn.  St.  305:  Buck 
«.  Swa/ey,  3S  Me.  41;  Shoemaker  r.  Smith. 
11  Humpb.  (Tenn.)  81.  Hut  it  is  held 
that  the  ]>art  payment  inust  be  a  definite 
part  of  tbe  I'lirL'luuse.muney,  ns  ouc-lialf. 
fine-tb1rd,  orthclike.  Snvr.>n.  Town.'ieiid, 
13  Weml.  (N.  Y.)flJ7. 

'  Dean  v.  Dean,  6  Conn.  284;  Titconib 
V.  Morrill.  10  Allen  {>[a.s 


'  Could  B.  I.v 


'  Mi 


le,  in 


«.  36fi. 


Midiner,  26N.  J.  Eq-S 
Mcl#ati,   29  Ark.   612;   Pavne 
n,  77  I'enn,  St.  121. 
Lswood  r.  Dandridge.  4   H.  t 
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itors,  and  therefore  they  are  in  fact  trustees ;  and  it  is  an  admitted  ruIcT 
that  unless  debts  are  alread}'  barred  b}*  the  statute  of  limitations  when 
the  trust  is  created,  it  is  not  afterwards  affected  by  lapse  of  time.'*  ^ 
The  same  inile  also  applies  to  insolvent  debtors  who  avail  themselves  of 
insolvency  statutes,  or  who  are  forced  into  insolvenc}'  by  their  cred- 
itors, and  the  statute  is  suspended  from  the  time  when  notice  of  the 
proceedings  is  given  in  the  manner  provided  by  law.*    So,  too,  this 

^  Tnre  Eldridge,  12  Nat.  B.  R.  No.  12,  braces  legal  actions,  vet,  in  all  cases  of  con- 

1875.  current  jurisdiction,  where  a  party  has  a 

*  Minot  V.  Thacher,   7  Met.   (Mass.)  legal  and  equitable  remedy  in  regard  to  the 

848.    In  the  Matter  of  Leiman,  32  Md.  225,  same  subject-matter,  courts  of  equity  obey 

8  Am.  Rep.  182,  this  question  came  before  the  law,  and  give  to  the  statute  the  same 

the  Supreme  Court  of  Maryland,  and  the  effect  and  operation  in  the  one  court  as 

authorities    were    carefully   reviewed    by  in  the  other.     Dugan  v,  Gittings,  3  Gill 

Robinson,  J.,  who  said:  " The  main  ques-  (Md.)  138;  Hertle  v,  Schwantze,  3  Md. 

tion  in  these  appeals  is,  whether  the  stat-  383;  Kane  v.  Bloodgood,  7  Johns.  (N.  Y.) 

ute  of  limitations  continues  to  run  against  Ch.  90.     The  question,  therefore,  as  to 

the  creditors  of  an  insolvent  debtor,  after  whether  the  statute  operates  as  a  bar  in 

his  application,  and  before  an  audit  and  these  appeals,  must  depend  upon  the  na- 

order  of  the  court  distributing  the  insol-  ture  and  character  of  the  trust  created  by 

vent  estate.     Important  as  this  question  is,  the  operation  of  the  insolvent  laws  of  this 

it  comes  now  before  this  court  for  the  first  State,  for  it  is  clear,  by  all  the  authorities, 

time  for  decision.     In  the  absence,  how-  that  if  it  be  an  express  trust,  the  plea  of 

ever,  of  direct  authority  to  guide  us,  we  the  statute  cannot  avail  as  against  the 

think  there  can  be  but  little  difficulty  in  ceMui  que  trust. 

its  determination  upon  principle.  **  Now,  by  the  insolvent  laws  of  this 

'*It  is  unnecessary  to  cite  authorities  to  State,  the  debtor,  in  consideration  of  his 
support  the  long-established  doctrine  that,  discharge  from  the  pajrment  of  his  debts, 
as  between  the  cestui  que  trust  and  the  is  required  to  convey  and  deliver  to  a  trus- 
trustee,  in  the  case  of  an  express  subsisting  tee,  appointed  by  the  court,  all  of  his 
trust,  length  of  time  constitutes  no  bar  to  property  of  every  kind  and  description,  in 
relief.  Such  is  the  privity  existing  be-  trust  for  the  benefit  of  creditors,  being  such 
tween  them,  the  possession  of  the  one  is  at  the  time  of  application  in  insolvency, 
the  possession  of  the  other,  and  if  the  and,  for  the  faithful  {»erformance  of  his 
trustee  fails  to  perform  the  trust,  his  pos-  trust,  the  trustee  is  obliged  to  give  his 
session  is  not  adverse,  but  according  to  his  bond,  with  approved  security.  The  prop- 
title.  Lewin  on  Trusts  and  Trustees,  612;  erty,  thus  being  vested  in  the  trustee,  is  no 
Hovenden  v.  Lord  Annesley,  2  Sch.  &  longer  within  the  reach  of  process  by  the 
Lef.  683.  creditors,  and  the  insolvent,  being  dis- 
**  In  regard,  however,  to  implied  or  charged  from  the  payment  of  his  debts,  is 
constructive  trusts,  arising  by  operation  of  no  longer  liable  to  suit,  and  the  trustee 
law,  the  rule  is  different,  because  it  rarely  being  answerable  only  for  a  breach  of  trust, 
happens  that  such  trusts  are  admitted  or  no  proceedings  can  be  instituted  against 
recognized  by  the  parties;  and,  moreover,  him  until  the  ratification  of  the  audit,  be* 
the  facts  out  of  which  they  spring,  neces-  cause,  until  then,  and  notice  thereof,  he  is 
sarily,  from  their  very  nature,  presuppose  not  guilty  of  a  breach  of  trust.  Williams 
an  adverse  claim  of  right  on  the  part  of  v.  Williams,  3  Md.  163;  Buckey  v.  Culler, 
the  tnistee.  Hill  on  Trusts,  264.  The  18  id.  418.  It  is  clear,  therefore,  that  the 
temedy,  therefore,  of  the  ce^ui  que  trust  in  rights  of  creditors  must  be  worked  out 
such  cases  is  put  upon  the  same  footing  of  through  the  medium  of  a  trust,  the  pro|>- 
bther  equitable  rights,  and  although  the  erty  affeotal  by  which,  the  code  provides, 
statute  of  limitations  in  terms  only  em-  shall  be  distributed  according  to  the  prin- 
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nile  applies  when  an  iDsolveot  debtor  makes  aa  assigDmcnt  under  Uie 
statute  for  the  benefit  of  his  creditois,  and  it  b  bcld  in  such  cases  XiuA 

ciplcs  of  equity,  and  the  truatra  thereof  wouIU  be  of  nu  uviit,  ns  tliH  pruperty  u  all 

aubJKCt  to  tile  same  couiro!  of  tlie  court  u  tnuisfeircd  to  the  aaaga«e,  kdiI  tha  badj 

ttuitets  uppoittlcd  by  a  ilecne  in  »tiiity.  of  th«  tkbtor  is   lo   be  dtschugiNl  fnM 

"  Here,  thea,  is  an  expiv»!i  subiiiiiUsg  axnat  on  execution.     TLe  dubtH  preneDtat) 

tnut,  created  b;  statutory  enactment,  tha  for  allowuicu  agunit  the  iDHolrvnt  are  to 

,uiieK,  tenii»,  and  conJiliona  of  which  are  be  considered  with  reference  to  their  ralid- 

declared,  the  prujvrty  alfHuteJ  by  thi!  trust  ity  at  the  date  of  the  publii^alion  by  tha 

OKertuiwd  tod  defiiMil,  and  theoaluuftti  lueuenger.  asd  onlan  han<4  at  tliat  tima 

trust,  uiiinely,  the  creditors  of  the  insol-  they  niuat  be  alloweil.'      Any  other  tuh 

Tent  at  the  time  of  hta  aiipUcstUin,  desig.  would  be  obviously  unjuiit     Take  the  eiuw 

nUed  with  as  much  eertaiuty  and  ]itci:i.  of  a  creditor,  whoaD  debt  will  not  be  barred 

■ion  oa  ir  tlie;  were  sevvially  >aiiied  in  the  Cor  at  least  a  year;  he  knows  tlmt,  undel 

deed  of  trust.     The  aeta  of  the  tiiutes  ia  IIm  tUtut*.  he  bos  until  within  the  lajt 

Gonvtrtint;  the  properly  into  a  fuDd  r«i  day   of  the  year  within  whith   to  bring 

ilisCrii)Utioa,  ajid  in  [>rH|iariDg  the  eulyect-  suit;  but,  before  that  lini^  the  debtor  b» 

matter  of  the  tniat  fur  the  octiun  of  tha  cooies  iiiaulvetit,  and  his  right  of  u^tion  it 

Murt.  are  to  bt  cooaidared  as  the  aotiva  gooe.     Niw,  if  tlwprinvipla  coBteBded  fra 

aMertiau  of  tlie  rights  of  the  credit^m,  the  by  the  appetteo  be  correct,  uid  more  thas 

ataCuu  qui  trail  as  agaiust  tbe  property,  *  year  sliuuld  elapse  twforo  Uie  ineoLvenl 

and  it  cannot  be  that  the  delay  incidvnt  to  estate  is  leudy  Cor  an  audit,  the  ioaolveik^ 

the  execution  of  the  trust  Khali  work  to  or  his  asaignw,  could  interpose  the  plea  el 

their  prvjudiue  oi  injury.     And  h«iicc,  in  the  atatuto,  ami  thus  defeat  the  ckiwa  al 

Et  piK-tt   RoAs,  2  Glyn  &  Jam.  te,  the  creditors.     In  this  view  we  do  not  concur, 

Viee-ChanceUor  said,  'that  after  a  com-  butareofDiiiiiian  that  after  (he  applicatio* 

mission  issued,  the  statute  of  litgitatioDs  iu  iosolrency,  and  duriug  the  excciitioa  gl 

dhl  not  run  against  a  ereditar;  that  the  tlie   trust,  tlis  atstule  docs  not  openta 

comniiasioa  was  a  tnul  for  the  benefit  of  l^ilisl  the  tbeo  eiistiog  creditora. 

all  the  creditors,  and  it  WAS  a  knowu  prin-  "This  coiistructioti   (.'vitniulj'   acoorda 

a  trust.'    This  decrat  was,  upoD  appeal,  these  apjieals.     Here  was  attenipt,  OD  tha 

affinned  by  the  Lord  Chancellor,  who  held  part  of  the  insolvent  debtor,  to  cheat  and 

that,  '  whatever  may  be  the  technical  ob-  defraud   hia    crsiiitora.      Having    fraud, 

jection,   the  effect  of  the  cummisaiou   is  ulcntly  conveyed  hia  pro]>etty  for  that  pur- 

clearly  to  vest  the  property  in  the  aasifinee*  pose,  he  applies  for  the  tieneGt  of  ttie  in- 

for  the  beneOt  of  the  eieditora;  they  are,  solvent  laws  ""i  declares,  in  the  si'hedul* 

therefore,  in  fact,  trustees;  and  it  ia  an  ad-  annexed  to  his  petition,  he  hna  no  property 

mitted  rule,  that,  unless  debts  are  abeady  liable  for  bis  debts.     After  his  finid  dia- 

barrad  by  the  statute  of  liniitationa  when  charge, Schsfenoan,  tliefrsudulentgntiitecv 

the  trust  ia  createil.  they  are  not  afterward  reconvrys  the  properly  to  l^iniaii,  the  in- 

aHecled  by  lapse  of  time. '    Also,  in  Hinotc.  solvent  debtor,  and  ha  in  his  turn,  in  eon- 

Tbalaher,  7  MeL  ( Mass. )  348,  it  was  held,  sideration  of  eiw  ilinie,  conveys  it  to  hia 

niular  the  insolvent  lawsot  Massachssetta,  sou.     The  trustee  in   iusolv«Di:y  refuse*, 

thatthettatutedid  notnmagainstthecrod-  u|>ou  the  appLicHtion  of  the  creilitors,  ta 

itors  of  the  insolvent  after  the  pubhcation  file  a  bill  in  equity  assailing  the  Fraudulent 

of  the  messenger.     Justice  Dewet,  inde-  conveyance,  and  the  creditors  are  olilijfed 

Uvering  the  opinion  of  the  court,  said:  '  By  theniselves  to  institute  pcocee-lings.    Aflu 

forcaandeffectof  the  appointment  of  a  mea-  a  long  and  protracted  titigation.  extending 

tenger.  and  the  publication  thereof  cod-  from  tbe  court  below  to  the  court  of  laat 

fiwinibly  to  the  statute,  the  proiwrty  of  the  resort,   the  eouveyance  ia   eomleriined  a* 

insolvent  debtor  is  aaquestered  for  the  ben-  being  franduleet.  and  the  pnijirrty  dirsetad 

efit  of  all  the  then  e listing  crmliton.    After  to  be  solil;  and,  when  the  procn-ds  of  sala 

Buch  a  puhlicatiwi,  a  suit  by  a  creditor  are  hruught  into  court  tui  the  purpose  .. 
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the  statute  ceases  to  ran  fW>m  the  date  of  the  assignment.^  The  dia- 
charge  of  a  debtor  ander  inaoWent  laws  doee  not  suspend  the  running 
of  the  statute  in  his  favor.' 

S£C.  203.  Caatni  qna  Tmat  in  Poasasston.  ^—  Where  a  trntui  gu$  inmt 
under  an  express  trust  is  in  possession  of  the  tmst  estate,  he  is  held  to 
occupy  the  reUtion  of  tenant  at  will  to  the  trustee,*  and  consequently 
no  lapse  of  time  will  give  him  a  title  as  sgsinst  the  trustee.^  But  this 
rule  only  holds  as  between  the  trustee  and  e§§tm  qtm  trusiy  and  does  not 
apply  where  an  assignee  of  the  cetttd  fue  iruttj  or  other  person  ciaiming 
under  him,  is  in  possession,  as  such  persons  are  not  prechidad  by  the 
fact  that  the  property  is  subject  to  a  trust  from  availing  themselves  of 
the  benefit  of  the  statute ;  *  nof  does  it  apply  to  a  oonstruotive  trustee  in 
possession,  as  a  purchaser  holding  under  an  agreement  to  purchase. 
This  latter  doctrine  was  afltoned  in  a  oase  before  the  United  States 
Supreme  Court,*  and  the  court  say :  ^^  Equity  makea  the  vendor  without 
deed  a  trustee  for  the  vendee  for  the  conveyance  of  the  title ;  the  vendee 

being  distributed  among  the  creditoo^  the  "In  Strike's  Case,  1  Bland.  (Va.)  57, 
plea  of  limitationa  is  interposed  by  the  the  proceeding  was  to  set  aside  certam 
assignee  of  the  insolvent  debtor  on  the  one  frandulent  oonTejranees,  aad  for  a  sale  of 
hand,  and  by  the  assignee  of  the  fraud-  the  property  for  the  bentlit  of  creditoia, 
ulent  grantee,  Schaferman,  on  the  other,  and  altkou^  in  the  disposition  of  some  of 
If  the  plea  of  the  statute  could  avail  under  the  questions  which  arose^  the  Chancellor 
such  circumstances,  if  the  delay  incident  likened  it  to  a  case  of  insolvency,  the  dis- 
to  the  execution  of  the  insolvent  trust,  and  tinct  question  in  regard  to  the  statute  of 
occasioned  by  the  fraudulent  acts  of  the  limitations  raised  by  these  appeals  did  not 
very  parties  under  which  these  assignees  arise,  and  eannot  be  said  to  have  been 
now  claim,  could  operate  to  defeat  the  pay«  directly  passed  upon.  Ko  sneh  qaestioa 
roent  of  honest  creditors,  it  would  indeed  was  decided  by  this  oourt  in  Strike  v.  Mo- 
be  a  just  reproach  to  the  administration  of  Donald  A  Son,  2  H.  &  O.  (Md.)  191.** 
the  law.  While  it  is  true  that  a  court  of  ^  WilUrd  «.  Chut,  7  Met  (Mass.) 
equity  extends  a  reluctant  hand  of  relief  485.  In  Hecksrt's  Appeal,  24  Ptonn.  St 
in  case  of  stale  denuinda,  where  a  party  has  482,  the  court  held  that  an  assignment  fat 
slept  upon  his  rights,  and  where  time  and  the  benefit  of  erediton  is  a  trust  exclusively 
long  acquiescence  have  obscured  the  true  cognizable  in  equity,  and  that  the  truate^ 
nature  and  character  of  the  trust,  it  will  could  not  interpose  the  statute  of  limita- 
never  visit  upon  a  party  the  consequences  Uons  to  t£e  olahn  of  a  ciaditor. 
of  a  delay  for  which  he  is  in  nowise  respon^  >  Shoenberger  «.  Adams,  4  Watti 
Bible,  nor  hold  him  guilty  of  laches  in  not  (Penn.)*  486;  Gest  «,  HeiskeU,  5  Bawls 
prosecuting  his  demands  when  there  was  (Penn.),  186;  Westv.  Ci^ton,  1  La.  Alb 
no  process  by  which  they  could  be  en*  865. 
forced.  <  Freeman  «.  Baniss,  1  Vent  86. 

**The  case  is  widely  different  from  a  «  Reade  v,  Reade,  8  T.  R.  118;  Keeatl 
creditor's  bill,  because  there  the  creditor  Deardon,  8  East,  248;  Pomfret  9,  WiB4r 
has  no  one  to  represent  him  until  his  claim  sor,  2  Yes.  272;  Smitii  v.  King,  16  Bast^ 
is  filed.  Moreover,  the  death  of  the  debtor  288;  Garrard  v.  Tuck,  8  C.  B.  281;  Bar- 
does  not  suspend  the  right  of  action  on  the  rell  v.  Egremont,  7  Bsav.  205;  Jaoobi  fk 
part  of  the  creditor,  he  nay  still  sue  the  Phillips,  10  Q.  B.  180. 
administrator  or  executor,  and,  if  there  *  Melling  «.  Lsaka,  16  C.  B.  661; 
should  be  an  insufficiency  of  the  perasnal  Stanway  «.  Bock,  4  M.  4  Q.  80. 
estiite,  he  may  file  his  bill  for  the  tak  of  •  Blight  v.  Bochester,  7  Whset  (U.  8L) 
the  real  estate.  585;  Stanway  «,  Booky  aa4ft» 
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is  a  tni8t«e  for  tbe  pajinent  of  the  purchase- money,  and  tho  perform- 
ance of  the  terms  of  the  purcfaaso.  But  the  vendee  is  in  no  senso  the 
trustee  of  the  vendor  as  to  the  possession  of  the  property  sold.  Tlje 
Tendee  claims  and  holds  it  of  his  own  right,  for  his  own  benefit,  sub- 
ject to  no  right  of  the  vendor,  save  the  tenus  which  the  (»ntraet 
expresses ;  his  possession  is  therefore  adverse  us  to  tbe  property-,  but 
friendly  as  to  the  performance  of  the  conditions  of  tbe  purchase."  ' 
The  vendor  of  lands  under  an  execritory  contract,  having  performed, 
holds  tbe  land  in  trust  for  the  vendee,  and  continues  to  do  so  until  he 
manifests  an  intention  to  bold  them  as  his  own  ; '  and  the  same  rule  pre- 
vails as  to  one  who  enters  into  possession  under  a  eontraet  to  purchase' 
until  after  the  purehase -money  is  due,  and  from  that  period  the  stat^ 
ute  begins  to  lun  in  his  favor,*  If  a  jwrtion  of  trust  funds,  tbe  income 
of  which  is  to  be  paid  to  a  married  woman  for  her  life,  and  after  her 
death  to  har  husband  for  his  life,  with  remainder  over  of  tlie  principal 
fund,  is  lent  to  the  husband  upon  his  note,  payable  with  interest 
semi-uu Dually,  and  it  is  agreed  by  all  the  parties  that  the  trust^'C  shall 
not  collect  tbe  interest,  in  order  to  avoid  the  trouble  of  i-eceiving  the 
same  IVom  tbe  husband  and  paying  it  over  to  ihd  wife,  and  in  pursuance 
of  this  agreement  the  trustee  omits  for  more  tlian  six  yeai-s  to  collect 
the  interest,  the  note  is  not  thereby  barred  by  tbe  statute  of  limitations  ; 
but  the  trustee  may  set  off  the  same  in  equity,  after  the  wife's  death, 
against  a  claim  of  the  husband  foi-  the  inoome.' 

Sec.  204.  auardianB.  —  While  the  relation  of  guardian  and  ward 
sabsists,  the  guardian  stands  in  the  relation  of  trustee  to  the  ward,  and 
the  statute  is  not  applicable  to  his  account ;  •  and  even  after  the  rela- 
tion in  t«riuiuaU:d,  it  has  been  held  tliat  the  statute  will  not  bur  a  guar- 
dian's claim  against  his  ward  if  the  delay  is  sufficiently'  explained  ;  ^  but 
there  would  seem  to  be  no  good  ground  for  such  a  doctrine,  and  tbe 
better  rule  seems  to  be  that  the  statute  begins  to  run  from  the  termina- 
tion of  the  guai-diansbip,"  except  in  cases  where  the  cause  of  action 
arises  from  matters  occurring  after  the  guardianship  has  ceased.' 

1  Ih  Gitrrard  v.  Tuck,  8  C.  B.  231,  iin-  statute   of  limitot  ons       11        t     j   r^itc. 

derthe  StHtute  S&  1  Wm.  IV,,  it  is.suiJ,  fimbnin   «.   Ndson     5   Hunijl      (Ten.],) 

"Tho  object  of  the  statute  ia  to  settle  the  605- 

i%hts  of  iK-rsons  adversely  litigating,  not         '  Hicliardson  v   Bro  gi  ton       %    &  M. 

to  dPHl  with  coses  of  triistre  and  ecffMi  ?M«  (S.  T.)  417;  Kichnrds  »    SI  K      1   Hnrii. 

trust,  where  there  is  but  oiie  aimple  inter-  (S.  C. )  Ch.  184. 

est,  Til.    that  of  the  parson   benefidally  *  Kny  v.  Goodman    1  Snc  1   (Tenn.), 

interestoil. "  68fl. 

'  Hemming  e.  Zimmerscliilfe,  4   Tex.  »  ITpham  v.  Wiman    7  Allen  (Mass  ). 

]59.      The  rule  mav  he  saiil   to  he  that  499. 


eudee;  and  the  vendor'n  [h)!i- 
it  Clin  he  rensonahly  supposed 
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Sec.  205.  Bxeoaton  as  Tmstees.  —  Executors  are  technically  tms- 
t«es  of  the  property  of  their  testator,  and  consequently  cannot,  as 
against  the  beneficiaries  under  the  will,  set  up  the  statute  of  limitations 
to  bar  their  claims,  so  long  as  the  relation  exists.^  A  legacy  may  be  so 
held  as  to  be  a  trust,  and  where  the  executor  has  become  a  trustee  of  a 
legacy  for  the  legatee,  the  ordinan'  rules  that  exist  between  trustee  and 
cestui  que  trust  apply,  and  the  legatee  will  not  be  barred  by  any  lapse  of 
time.^  This  happens  more  readily  in  the  case  where  the  executor  is 
also  expressly  a  trustee  than  where  he  is  simply  executor.  Where  an 
executor  upon  trust,  who  has  therefore  the  double  character  of  executor 
and  trustee,  has  set  apart  and  appropriated  a  sum  to  satisfy  a  certain 
legac3%  he  is  considered  to  have  changed  the  character  of  executor  for 
that  of  trustee,*  as  much  as  if  he  had  been  trustee  onl}-,  and  a  different 
person  as  executor  had  transferred  to  him  the  mone}'.  In  a  case  before 
cited, ^  an  executor  upon  trust  had  assented  to  a  specific  legacy,  and  it 
was  held  that  the  legacy  became  thereby  clothed  with*  a  trust.  An  ex- 
ecutor in  trust  becomes  a  trustee  of  a  residue  as  soon  as  it  is  ascer- 
tained,^ and  he  may  be  a  trustee  either  b}*  virtue  of  the  wording  of  the 
will,  or  by  implication  arising  from  his  acts.  In  the  latter  ease,  if  the 
legacy  is  bequeathed  simply,  yet  the  executor  may  make  himself  a 
trustee  b}*  implication,  by  appointing  assets  for  a  particular  legacy, 
although,  as  a  fact,  in  most  of  the  cases  the  executor  had  been  made 
a  trustee  by  the  terms  of  the  will.  In  an  English  case,*  Romillt, 
M.  R.,  makes  the  following  remarks  on  the  subject:  ''It  is  clear, 
when  an  executor  retains  the  money  for  payment  of  the  legacy,  that  he 
becomes,  as  in  the  case  of  Phillipo  v,  Munnings,  a  trustee  of  the  par- 
ticular fund  or  sum  of  money  retained  distinctly  from  his  character  of 
executor.  It  is  as  distinct  as  if  the  t.estator  had  directed  his  executor 
to  pa}-  the  legacy  over  to  A.  B.  in  trust  for  the  legatee,  and  it  had  ac- 
tually been  paid  over.  A.  B.  would  then  be  a  trustee  for  the  legatee. 
So,  too,  the  executor,  when  he  has  retained  that  sum  of  money,  is  in 
exactl}'  the  same  situation." 

The  reason  why  an  executor  should  not  be  permitted  to  set  up  the 
statute  to  bar  a  legacy  is  because  his  retention  of  the  money  is  consist- 
ent with  the  capacity  in  which  he  holds  it,  and  indicates  no  intention 
on  his  part  to  claim  it  as  his  own.^    But  if  an  executor  should  give 


/ 


1  Norris's  Appeal,  71  Penn.  St.  106  ; 
Arden  v.  Arden,  1  Johns.  (N.  Y.)  Ch.  814; 
Dillenbaugh's  Estate,  i  Whart.  (Penn.) 
177;  Decoucher.  Savartier,  3  id.  316;  Ward 
V.  Ruder,  2  H.  &  M.  (Md.)  154;  Dunden 
V.  Gaskell,  2  Yeates  (Penn.),  271. 

*  PhUlipo  r.  Mannings,  2  My.  &  Cr. 
809. 

»  Byrchall  v.  Bradford,  Madd.  k  Geld. 
13,  235 ;  Dix  v,  Burford,  19  Beav.  409; 
Brongham  v.  Poulett,  19  Bear.  133. 


*  Dix  V.  Burford,  ante, 

*  Willmott  V.  Jenkins,  1  Beav.  401 ; 
Ex  parte  Dover,  5  Sim.  500 ;  Davenport 
V.  Stafford,  14  Beav.  319,  831 ;  Dinsdale 
V,  Dudding,  1  Y.  &  C.  C.  C.  265;  Free- 
man V.  Dowding,  2  Jtir.  N.  8.  1014 ; 
Downes  v.  Bullock,  25  Beav.  64;  Bollock 
V,  Downes,  9  H.  L.  C.  1. 

"  Tyson  v.  Jackson,  30  Beav.  804,  886. 
See  Ex  parte  Dover,  5  Sim.  500. 
7  Kane  v.  Bloodgood,  arUe. 
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notice  to  &  legatee  that  unless  &  logftcy  was  olaimcd  within  a  certain 
period  he  would  not  p&y  it,  after  the  lAi>ae  of  that  period  the  statute 
would  UDdonbtully  nm  in  his  favor,  because  from  that  IJtne  be  is  treated 
«a  having  disavowed  his  truat,'  as  such  notice  would  be  equivalent  to  a 

iBotice  that  from  that  time  be  ehould  hold  tije  funds  ad\'eraelj-.'     Long 
delay  in  ma)<iDg  a  deoiand  for  a  legacy,  when  tUe  party  entitled  knowa 
of  bis  rights  thereto,  raises  a  presoinptiou,  either  that   it   has  been 
paid  to  bim.  or  that  be  intended  to  relinqnish  hie  c-laiu  tu  it.*    Thus, 
vhere  a  bill  to  recover  a  legacy  to  a  married  woman  was  fileil  thirty-ona 
years  after  the  death  of  the  testator,  twenty-four  years  afl^r  the  settle- 
nent  of  the  entale,  and  seventeen  years  after  the  death  of  the  executor, 
fend  no  cause  for  the  delay  was  shown,  the  bill  was  dismissed  on  Lba 
fround  of  a  i)resuniption  that  the  demand  had  beeo  pai<l,  arising  from 
thfi  lapse  of  time.'    But  each  case  depends  upon  its  peculiar  circura- 
I  stances ;  *  and  where  a  party  is  ignorant  of  bis  rights,  an  account  wiU 
j  be  allowed  after  "a.  verj-  considerable  time  has  elapsed.'    An  executor 
does  not  cease  bo  be  a  trustee  upon  a  settlement  of  his  accounts  in  the 
propel'  court,  but  be  still  holds  the  assets  remaining  in  his  hands  for  tbo 
pur|K)ses  of  the  will,  and  not  adversely  to  it,'  unless  at  the  time  of 
the  settlement  of  his  accounts,  and  afterwords,  he  denied  that  it  waa 
dne,  in  which  ease  the  statute  begins  to  run  from  the  dat«  of  the  settle* 
.  ment ; '  and  in  some  eases  such  denial  may  be  presumed."   A  bequest  of 
1  personal  property  to  an  executor  *'  iu  ti-ust"  to  pay  debts  docs  not  in 
I  viy  respect  change  his  relation  to  the  creditora,  or  in  any  manner  changfi 
I  tbe  operation  of  the  statute,  because  iu  law  executors  are  regarded  as 
:  tnistees  for  the  creditors  of  his  testator,  and  there  is  nothing  added  to 
I  his  l^al  liabilitj'  from  the  mei-c  circumstance  of  the  testator  having 
I  declare<l  in  express  terms  that  tlie  estate  bhall  Iw  sulijcct  to  llie  [ja\- 
ment  of  his  debts.'"    But  nbere  the  testator  creates  a  trust  for  the  pay* 
ment  of  certain  creditors,  naming  tbem,  the  I'ule  would  doubtless  ItQ 
otherwise."    But  a  bequest  of  real  estate  in  trust  to  pay  debts  stands 
upon  a  ditferent  footing,  Iwcause  it  imposes  upon  the  devisee  a  duty  in 
«xcese  of  his  l^al  liability,  uiiksa  the  statute  uf  a  State  make  both  the 

>  RobMn  f>.  Jooes,  37  G>.  366.  ■  Xpf.  *.  Dricebach.  2  Rawie  (Penn.), 

*  Robson   V.   Joaes.   anU  ;    Uwii   v.     287;  Uabler  v.  SoaTsly,  5  Watt»  (I'tNiu.}, 
Cutleman,  27  Tei.  407;  Coleman  v.  Davis,     225. 

aStrohh.  (8.  C.)  3S4.  »  Welater  v.   Webster,   10   Vei.   03  ; 

*  Tbompaon<'.MrGaw,2Watt»(Penn.),  State  v.  Blackwell.  20  Ho.  S7;  Fisher  «. 
181;  HiBfin*  ».  Crawford.  2  Yea.  Jr.  672;  TucUr,  1  McCord  (S.  C.t,  176. 
PaAerv.  Aih,  1  Vera.  25d.  k  Scott  d.  Jones,  4  CI.  It  F.  S82;  Proud 

*  Peacock  v.  Kewbold,  4  N.  J.  Eq,  61,  tr.  Proud,  32  rtea».  324 ;  Ougbtarkmy  v. 

*  Dean   v.    Dean,   a   N.  J.   Eq.   i2fi  j  Poaia,  Amb,  231  ;  Auoo.,   1  Salk.   154; 
Ftckering  V.  Stafford,  2  Ves.  Jr.  G84.  BUkewa;  c  Strafford,  2   P.  &  W.  373  ; 

*  Pickering  n.  Stafford,  2  Vea.  Jr.  684;  Andrews  ».  Brown,  Prec,  Ch,  385  ;  liurko 
JoBCfl  V.  TuebervUle,  4  Bro.  C.  C.  114.  «.  iwen.  2  V.  &  B.  275. 

^  Thompaonr.  M'Gaw,  2Watta(Peim0i         "  WilliamioD   v.   Naylor,    2   Y.  &   C. 
161.  210,  notft 
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real  and  penonal  estate  assets  ui  the  hands  of  an  execntDr  or  adminis* 
trator  for  the  paj'saent  of  the  debts  of  the  testator,  and  soeh  a  devise 
will  suspend  the  operation  of  the  statute  as  to  all  debts  not  barred  at 
the  time  of  the  testator^s  decease.^  As  we  have  already  seen,  in  ovder 
to  create  an  express  trust,  there  most  be  an  estate  or  interest  vested 
in  the  trustee,  UiercfOTe  a  mere  power  in  gross  to  sell  the  realty,  eoii* 
ferred  upon  the  executor  by  the  terms  of  the  will,  does  not  eonstitiite 
him  a  trustee,  even  though  it  is  finr  the  purpose  of  paying  the  testator's 
debts.'  But  an  executor  under  such  a  provision  in  the  will  may  by  his 
conduct,  which  operates  to  put  creditors  and  claimants  off  their  guard 
relative  to  the  collection  of  their  claims,  suspend  the  operation  of  the 
statute  thereon.  Thus,  where  an  executor  to  whom  the  testator  had  given 
full  power  to  sell,  dispose  of,  lease,  or  mortgage  any  or  all  of  his  real 
estate,  for  the  paj^ment  of  his  debts  and  legacies,  and  for  the  distribib 
tion  of  the  balance  amoi^  the  devisees  named  in  the  will,  by  his  aeta 
held  himself  out  to  the  devisees  as  engaged  in  wimfing  np  the  estate* 
and  discharging  claims  prior  to  theirs,  it  was  held  that  while  he  was 
doing  this,  or  professing  to  do  it,  the  statute  of  limitations  could  no4 
run  against  those  who  liad  no  rights  against  him  until  tliose  prior  claims 
were  paid.* 

The  fact  that  a  testator  hi  his  will  directs  that  aU  his  Just  debts  shall 
be  paid,  does  not  create  a  trust  for  the  payment  of  his  debts  which  will 
prevent  the  statute  of  limitations  fh>m  applying  to  a  demand  agaiasfe 
the  estate.*  But  the  rule  is  otherwise  nhere  the  debts  are  scheduled^ 
and  the  schedule  is  referred  to  and  made  a  part  of  the  will.* 

Sec.  206.  XhEsontor  or  Administrator  of  a  Timstaa.  *^ The  exeentot 
or  administrator  oi  a  person  who  was  trustee  for  another  cannot  set  up 
the  statute  to  defeat  the  claim  of  the  cntui  que  trust  for  the  settlement 
of  the  trust.*  Trust  property*  held  b}'  the  decedent,  which  was  kept  sep- 
arate from  his  own  property*,  is  not  assets  in  the  hands  of  his  execmtor ; 
and  if  the  trust  fbnds  were  invested  by  the  decedent  in  personal  securi- 
ties, and  kept  distinct  from  his  own  estate,  and  they  pass  into  the  bauds 
of  his  executor  with  the  express  trust  on  their  face,  they  are  in  equity, 
to  all  intents  and  purposes,  the  property  of  the  c$$tu%  qu$  truH^  and  equity 
will  compel  their  specific  delivery ;  but  if,  instead  of  subsistio^  in  the 
hands  of  the  executor,  as  executor,  it  has  become  a  mere  money  ^rans* 

1  Burke  v,  Jones,  tY.kK  275;  Sooit         *  Carroll  v.  Ctmll,  11  BwK  (N.  T.) 

V.  Jones,  Ci  &  F.  2S2.      Bnt  not  soeh  29S. 

as  are  barred,  bat  when  clear  and  explicit         *  Bloodgood  ••  Bmen,  4  Saadf.  (N.  Y.) 

and  not  merely  implied,  it  snspends  the  427;  Parker  «.  Cert«r„  S  Tex.  SIS. 
statute  on  debts  which  are  doe  at  the         *  Williamson  vl   Naylor,   2  Y.  ^  C 

death  of  the  testator.  Agnew  v,  Fitterraan,  210,  note. 
4  Penn.  St  56.  *  Johnson  v.  OtmiSB,  t  Jsaes  (N.  C.) 

3  Dickinson  v,  Teasdale,  14  De  0.  J.  I^a  Eq.  182. 
52.     But  see  Jacquet  v,  Jacqnet,  27  BesF. 
S82. 
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action,  ulthough  it  originated  in  a  trust,  it  assumes  ttie  character  of  a 
debt,  and  the  cutui  qar  trutl  becomes  a  creditor,  and  liable  to  be  barred 
IS  aucb.' 

Sec.  907.  Power  to  mII  Property.  —  A  Bimplo  power  conferred  by 
one  person  iipon  another  to  sell  property  does  not  create  an  express 
trust  which  suspends  the  operation  of  the  statute  as  to  the  avails  of  the 
sale,  because  tlie  legal  estate  still  remains  in  the  person  confening  the 
authority ; '  but  it  has  been  held  that  a  power  of  attorney  given  by  A. 
to  B.,  placing  the  whole  property  of  A.  at  the  disposal  of  B.,  wiih  fiill 
authority  to  collect  all  claims,  and  make  sale  of  ail  property,  real  or 
personal,  and  out  of  the  interest  of  the  proceeds  to  poy  for  tJie  mainten- 
ance of  A.,  with  a  provision  that  B.  shall  account  whenever  desired,  is 
a  direct  tmst,  which  lapse  of  time  or  the  statute  of  limitations  will  not 
bar.*  So  where  it  is  the  duty  of  a  trustee  to  give  a  ctttui  qne  tnitt 
notice  of  the  sale  of  trust  property,  the  statute  will  not  begin  to  too 
until  such  notice  is  given.' 

Sec.  208.  Effect  on  Cestui  qne  Trust  when  Traatae  Is  barred.  Bale 
of  TruBt  Bstate.  —  When  the  legal  title  of  property  is  vested  in  a  trustee 
who  can  sue  for  it.  and  fails  to  do  so  within  the  statutory  period,  an  infant 
entui  who  has  only  an  equitable  interest  will  also  be  baried  ;  '  but  the 
rule  is  otherwise  when  the  legal  title  la  vested  in  the  infant,  or  cast  upon 
him  by  opei-ation  of  law.*  The  rule  only  applies  in  cases  where  the 
trustee  might  have  brought  an  action,  but  neglected  to  do  so.  If  ho 
has  estopped  himself  fVom  suing  by  a  sale  of  the  property,  thus  uniting  ■ 
with  the  purchaser  in  a  breach  of  his  trust,  the  wrong  is  to  tlio  bene- 
ficiaries, not  to  him,  and,  while  he  cannot  sue,  the  heneficiaries,  if  under 
any  disability,  are  not  affected  by  the  statute.^     And  if  the  eettui  que 

'  Treeothick  o.  Attatin,  4  Mas.  (U.  S.  should  he  nMcrtiiini^l,  ami  tlic  pmprietor 

C.  C.)  16.  ol  tlio  land  altenrHrdH  fil<'<l  a  liilt  afiahist 

•  Dickinson  v.  Teasdale.  oii/e.  the  purchaser  to  rprttvLT  llie  ([roiind  rtiits, 
■  Cook  V.  WiElianis,  2  N.  J.  £(].  209.  the  Ntutiile  of  limitations  w  held  to  lie 

•  Fox  V.  Cash,  ]]  Penn.  St.  207.  iiolmrtolIiPivtoTeiy.   Mullidaye.  Mnc-liir, 
'  Wingfiild   p.   Virftin,   Bl   Ga.    139;  4  Gmtt.  (Vb.)  1. 

Brady  v.   Waltere,  55  id.  25  ;   Holton  e.  Wlierc  a  sole  of  infants'  property  was 

Henderson,  62  Ala.  420;  Williams  v.  Otey,  made  by  a  master,  under  it  dwree  by  which 

S  Humph.  (Tenn.)  S63  ;   Wuodbridge  v.  he  uos  dirt'cted  to  sell,  and  apply  the  in- 

Planters'    Bank,   1   Sneed  (Tenn.).   297;  terest,  and  as  much  ks  might  bo  reoeFsary 

Pendcrgaat  v.   Foley,   8  Ga.   1  ;   Gosi  v.  of  iha  princiiial,  of  the  plocccds,  to  the 

Singleton,  2  Head  (Tenn.),  87.  support  of  the  infants,  it  iras  held  that  hu 

•  WiiiRtield  V.  Virgin,  antf.  was  n  tnrstee,  and  that  the  statnte  did  not 
1  Parker  r.  Hall,  2  Head  (Tenn.l.  841;  run  against  ft  suit,  Ii.v  tho  infants.  For  an 

Evertsen  o.  Tappen,  6  Johns,  (N.  Y.)  Ch.  account,  until  he  had  denied  his  liability. 

487:  Fiah  v.  Wilson,  IS  Tex,  430;  Jones  Houseal  v.  GibUs,  I  Ikiiley  (3.  C)  Ch. 

f.   Goodwin,   10  Rich,   (S.  C.)   E.[,  226.  482. 

Where  trustees,  by  authority  of  an  act  of         A  person  giving  to  his  children,   by 

assembly,  sold  and  conveyed  land,  reaerv-  deed,    jiroiBTty,   real  and  |«'reonnl,   to  W 

i»g  ill  the  deeil  a  ground  rent,  to  be  jiaid  enjoyed  by  them  after  his  death,  himself 

to  the  proprietor  of  the   land,  when  he  retaining  a  life  e>t^itt,  is  u  tnislee  for  the 


1 
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trust  was  ignorant  of  the  sale,  and  the  purchaser  knew  of  the  trust,  the 
cestui  que  trust  will  not  be  barred.  In  a  South  Carolina  case^  it  was 
held  that  if  one  having  notice  of  the  trust  purchases  of  the  husband 
and  trustee  a  negro  held  in  trust  for  the  wife,  he  will  not  acquire  a  title 
under  the  statute  of  limitations  by  a  continued  possession  of  the  negro 
for  the  statutory  period,  the  wife  being  ignorant  of  the  sale.  The  rule 
is  that  a  person  who  purchases  of  a  trustee  the  whole  or  part  of  the 
trust  propert}',  honajide^  and  without  notice  or  knowledge  of  the  trust, 
will  acquire  a  good  title  as  against  the  cestui  que  trust ;  ^  but  a  person 
who  purchases  trust  property  with  notice  of  the  trust  holds  the  title  as 
trustee,  and  stands  in  the  place  of  his  grantor,  and  is  chargeable  with  the 
trust.' 

Sec.  209.   Faotors  and  Agents.  —  A  common  and  very  important 
fiduciary  relation  is  that  of  an  agent  or  factor  to  his  principal.     If  a  / 
person  acts  as  a  general  agent  for  another,  and  ther6  is  a  current  ; 
account,  the  rule  is  said  to  be  that  the  statute  does  not  begin  to  run  I 
until  the  expiration  of  the  agency ;  *  but  in  a  Connecticut  case  •  a  doc- 
trine antagonistical  to  this  was  adopted  as  to  an  agent  for  the  collection 
of  rents,  the  sale  of  lands,  <&c.,  and  given  AiU  authority  and  control  in 
that  respect  over  the  plaintiff's  land,  and  the  recovery  in  that  case  was 
restricted  to  such  items  as  had  accrued  within  six  years  next  preceding 
the  bringing  of  the  action.     But  it  is  held  that,  where  the  ageucj*  is 

children,  and  cannot  set  up  the  statute  of  *  Jones  r.  Goodwin,  ante, 

limitations  against  them  in  consequence  >  Wyso  v,  Dandridge,  85  Mim.  672 ; 

of  his  possession.      Dawson  v.   Dawson,  Henderson  v.  Dodd,  1  Bailey  (S.  C.)  £q. 

Rice  (S.  C.)  Ch.  243.  138;  Prevo  v,  Walters,  5  III.  86;  Hadnal 

A  purchase  at  a  sheriff's  sale,  under  an  v.  Wilder,  4  McCord  (S.  C),  294;  Christ- 
agreement  to  hold  the  proi)erty  for  the  mas  v.  Mitchell,  8  Ired.  (N.  C.)  Eq.  686; 
benefit  of  the  debtor,  constitutes  a  techni-  Bracken  v.  Miller,  4  W.  &  S.  (Penn.)  102. 
cal  trust  not  within  the  statute  of  limita-  *  Stewart  v.  Chadwlck,  8  Iowa,  468  ; 
tions.  Mc'Donold  v.  May,  1  Rich.  (S.  C.)  Pinson  v.  Ivey,  1  Yerg.  (Tenn.)  296  ; 
Ch.  91.  But  the  purchase  of  one's  land  at  Jones  v.  Shattuck,  41  Ala.  262;  Murray 
a  sheriff's  sale,  with  an  agreement  that  he  v.  Ballon,  1  Johns.  (N.  Y.)  Ch.  666; 
shall  remain  in  possession  and  refund  the  Webster  r.  French,  11  111.  264. 
money  at  an  indefinite  period,  does  not  *  Hopkins  v.  Hopkins,  4  Strobh.  (S.  C.) 
create  a  **contimiing  trust"  to  bar  the  Eq.  207.  This  principle  is  well  illustrated 
stAtut4j  of  limitations  in  South  Carolina,  in  a  New  York  case,  Davy  v.  Field,  1  Abb. 
Hughes  V.  Hughes,  Cheves  (S.  C),  33.  (N.  Y.)  App.  Dec.  490,  in  which  it  was  held 
If  a  sheriff  and  a  judgment  creditor  hold  that,  where  a  sheriff  collects  money  for 
money  in  trust  to  pay  over  to  other  credit-  several  creditors  upon  successive  attach- 
ors  who  have  appealed  from  that  judg-  ments  against  a  single  debtor,  the  fund 
ment,  they  cannot  avail  themselves  of  the  will  be  treated  as  entire,  and  the  statute 
bar  of  the  statute.  Gay  v.  Edwards,  30  does  not  begin  to  run  against  any  creditor 
Miss.  218.  from  the  time  when  his  claim  was  col- 

Where  an  agent  for  the  purchase  of  land  lected,  but  from  the  time  when  the  whole 

took  a  title  in  his  own  name  for  the  bene-  is  called.     See  also,  holding  doctrine  stated 

fit  of  the  principal,  it  was  held  that  the  in  the  text,  Parris  v.  Cobb,  6  Rich.  (S.  C.) 

statute  did  not  run  against  the  principal's  Eq.  450;  Estes  v.  Stokes,  2  Rich.  (S.  C.) 

claim  to  the  land.     Hutchinson  v.  Hutch-  133. 

inson,  4  Desau.  (S.  C.)  77.  *  Hart'a  Appeal,  82  Conn.  620. 
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apecuU,  the  st&tute  attaches  upon  the  consannnntioD  of  ent-b  traiisAC- 
tion  or  the  aocnial  of  each  item.'  Where  an  agent  recei\-es  money  for 
his  principal,  it  ii  generally  held  that  tlic  8tat«ite  docs  not  attach  until 
a  demand  has  been  made  upon  him  therefor  hy  the  principal.'  Hut  tlila 
question  tiepends  largely  upon  the  ountiact  between  the  agent  and  hi« 
principal  rylatire  to  acoountii^.  If  aperwn  is  constituted  an  agent  for 
tbe  ooilet-tion  of  rents,  the  sale  of  proi)erty,  Ac,  and  agivos  to  receii-a 
the  money  aad  aouonnt  for  the  same,  he  is  treated  as  ngtveing  to 
account  immediately  upon  the  receipt  of  the  money  and  tritboat  de- 
mand ; '  but  if  money  is  deposited  with  him  to  be  in%-ested,  and  he 
agrees  to  account  tlierefor  on  demand,  a  right  of  action  does  not  accrue 
against  bim  until  a  demand  has  been  made  upon  him  for  an  account,  and 
consequently,  whether  tbe  money  has  Ijeen  loaned  by  him,  or  converted 
to  bis  own  use  in  violation  of  bia  trust,  the  8tatuto  does  not  attach  antil 
demand  has  bt^en  made*  As  between  a  factor  and  consignor  of  goods, 
KDt  to  the  former  to  be  sold,  in  the  abaence  of  any  spcHal  «»ntract 
relative  to  an  accounting  for  the  same,  he  is  treated  as  contracrting  to 
account  therefor  on  demand,  consciiuently  the  statute  does  not  run 
against  the  oonstgnor  until  demand  for  an  accounting  is  made  by  him,* 
or  an  account  is  i«n<Iered  by  Uie  factor  to  the  consignor,  in  which  case 
the  statute  l>egins  to  run  ftom  tbe  time  of  the  rendition  of  the  account,* 
or  dii-ections  from  the  consignor  to  remit  tbe  proceeds.' 

Sec.  210.  Partnar*.  —  The  statute  does  not  run  Iwlwccn  partners 
so  long  as  tbe  partnership  continues,  and  each  partner  is  in  tJie  exer- 
cise of  his  right,  nor  necessarily  after  its  dissolution,  where  there 
are  debts  due  to  or  from  it.'    There  is  no  definite  rule  of  law  that 


I  Hopkins  •.  Hopkins,  ante. 

>  Taylor  v.  Spears,  6  Ark.  429;  Hymao 
».  Cray,  4  Jones  (N,  C.)  L.  166;  Ganlner 
•.  Peyton,  6  Cranch  (tl.  S.  C.  C).  660; 
Uver  V.  LeTer,  1  Hill  (8.  C.)  Ch.  62; 
Herle  v.  Andrews.  4  Tei.  200;  Jadah  v. 
Dyott,  3  Blackr.  (l>id.)3Sl. 

■  Hart's  Appeal,  anU. 

•  Baker  «.  Joseph,  16  Cal.  ITS;  8.  r. 
Sadowsky  n.  H'Farland,  3  Dana  <Ky.), 
t04.  For  a  aiore  extended  review  of  the 
mles  and  aathorittrs  bearing  upon  thU 
qaeitioD,  eer  anU,  tliap.  XI. 

•  Baird  V.  Walker.  13  Barb.  (N.  Y.) 
teS;  Topham  v.  Braddick,  1  TnanC  571; 
Otms  t>.  Jotinson.  S  G.  k  J.  (Md.)  SSO; 
ColUnB  ».  Benning.  12  Mod.  444;  Hyman 
V.  Grav,  1  .Tones  (N.  C.)  1.  1&6;  Kane  v. 
Cook,  8  Cal.  449. 

•  Murray  v.  Costsr,  20  Johns.  (N.  Y.) 
676;  Fnnum'  &  MMinuios'  Rank  c. 
Planters'  Bank,   10  G.  4  J.  (Ud.)  422; 


Clark  V.  Moody,  17  Mass.  146.  It  is  a 
factor's  duty  to  account  fn  a  r«sonBble 
time,  B-ithout  di-mand.  E«(on  v.  Walton, 
32  N.  H.  362;  Lyie  v.  Murray,  4  Sandf. 
(N.  Y.)6eO. 

I  Fonia  V.  Parris,  10  Johns.  (N.  Y.) 
285;  Bums  o.  PilUbary.  17  N.  II.  66; 
HQlden  V.  Crafts,  4  E.  D.  Sm.  (N.  Y.  C.  P.) 
4&0;  Cooley  «.    Betts.  2*  Wend.  <K.  V.) 
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the  statate  begins  to  ruD  immediately  upon  tbe  disttolotion  of  the 
partnership,  and  the  question  as  to  whether  it  does  or  not  ma^ 
depend  upon  the  peculiar  drcnmstanoes  of  each  case.^  Bat  nnless 
there  is  some  covenant  or  agreement,  express  or  implied,  fixing  a 
period  for  accounting  beyond  the  time  of  dissolution,  or  circumstances 
that  render  an  accounting  impossible,  the  statute  begins  to  run  from 
the  time  when  the  partnership  is  in  fact  disserved.*  If  at  the  dale 
of  dissolution  there  are  debts  due  to  or  fh>m  the  firm,  the  partnership 
liability  continues  until  such  matters  are  liquidated^  or  until  they  are 
barred  by  the  statute ;  and,  if  otie  of  the  partners  is  appointed  to  Kqui- 
date  the  affairs  of  the  firm,  he  may  bind  the  late  firm  by  a  note  given 
for  money  borrowed  by  him  to  pay  the  firm  debts ;  *  and  if  no  one  of  the 
partners  is  clothed  with  special  authority  to  liquidate  the  afiRnirs  of  the 
firm,  any  one  of  the  partners  may  bind  the  others  by  notes  given  in 
satisfaction  of  a  debt  of  the  firm ;  ^  but  none  of  the  partners  have  anth<»^ 
ity  to  bind  the  others  by  any  promise  to  pay  a  de\k  of  the  firm  whidi  is 
barred  by  the  statute ;  *  and  except  where  provision  is  otherwise  made  by 
statute,  one  partner  may  bind  another  by  a  promise  to  pay  a  debt  upon 
which  the  statute  has  not  run/  Upon  the  death  of  a  paitner,  the  firm 
is  ipso  facto  dissolved,  and  the  statute  begins  to  run  for  and  against  his 
personal  representatives  at  once.*  This  question  was  considered  in  an 
English  case,*  on  an  appeal  to  the  House  of  Lords,  and  the  result  of 
the  decision  was  that  a  court  of  equity  will  not  decree  an  account 
between  a  surviving  partner  and  a  deceased  partner's  estate  after  the 
lapse  of  six  years,  whether  tbe  surviving  partner  be  plaintiff  or  defend- 
ant, and  that  the  punelvm  temporis  fW>m  which  time  commences  to  run 
is  the  date  at  which  the  partnership  estate  is  %'ested  in  the  surviving 
partner. 

In  the  case  last  referred  to  Lord  Westburt  says  that  the  decision 
is  in  accordance  with  well-settled  law.*  In  an  earlier  English  case,^* 
WiGRAM,  V.  C,  says:  ^^In  this  court  there  is  direct  and  very  high 
authority  for  the  proposition  that  a  court  of  equity  will  not>  alter  six 
years' acquiescenoe,  .  •  *  decree  an  account  between  a  surviving  partus 
and  the  estate  of  a  deceased  partner.*' 

There  is  one  serious  difiSculty  in  the  application  of  this  doctrine,  and 
that  is,  where,  atler  the  lapse  of  six  years,  valuaUe  partnership  assets 


1  Massey  v.  Tingle,  29  Mo.  487. 

*  Taylor  v.  Morrison,  7  Dana  (Ky.), 
241;  Massey  v.  Tingle,  atUe ;  Hammond 
V.  Hammond,  ante. 

*  McCowin  0.  Cubbison,  72  Penn.  St. 
S53;  Davis's  Estate,  5  Whart.  (Penn.)  530; 
Bobinson  r.  Taylor,  4  Penn.  St.  242. 

*  Ward  V,  Tyler,  62  Penn.  St  893. 

*  Bash  V.  Stowell,  71  Penn.  St  208; 
Levy  V.  Cadet,  17  S.  &  R.  (Penn.)  126; 
Reppert  v.  Calvin,  48  Penn.  St  248. 


•  McCoon  V.  Gftlbndth,  29  Penn.  St 
298. 

f  Weisman  v.  Smith,  6  Jones  (S.  C.) 
£q.  124. 

>  Knox  V.  Gye,  L.  R.  6  H.  L.  671. 

*  As  early  as  Lackey  v.  Lackey,  Fnc^ 
in  Ch.  618.  It  is  proper  to  say  that  Lobd 
Hatherlet  dissented  from  the  judgment 
in  Knox  t.  Oye,  ante, 

10  Tatam  v.  Williams,  8  Hare,  847. 
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ootne  into  the  bands  of  the  surviving  partner,  inwliich  the  estate  or  the 
deceased  partner  Diigbt  to  participate.    This  difficulty  was  anticipated  io 
the  case  first  referred  to  »«;»■«,'  bj- Lord  Coi.onsay,  mho  said:  "  1  do  not 
eay  that  if  a  sum  is  unexpectedly  recovered  after  tlie  lapse  of  six  years, 
the  executor  of  the  deceased  partner,  though  he  has  lost  the  right  to 
sue  for  an  account  of  the  partnersbip  coocerna,  maj-  not  in  another  kind 
of  suit  demand  a  share  of  the  particular  fund  eo  recovered."     The 
observations  of  Lord  Cbislusfobi)  on  the  subject  in  the  same  case  are 
as  follows:    "There   may  be  a  difficulty  in   determining  what  is  the 
right  of  an  executor  of  a  deceased  partner  when  he  has  allowed  the  , 
statute  of  limitations  to  run  against  his  claim  to  an  account,  and  a  debt  I 
has  been  received  by  the  surviving  partner  after  the  six  years  lias.'  I 
elapsed.     But  tbis  is  a  difflcultj'  occasioned  by  his  own  laches,  and  X  I 
see  no  reason  why,  if  be  thinks  that  bis  interest  in  the  sum  receive^  I 
has  not  been  absorbed  by  its  application  to  pay  debts  due  from  tlw  1 
partnersliip,  he  should  not  have  a.  right  to  sue  for  his  share  in  this  sum  | 
(a  very  difierent  thing  from  a  suit  for  an  account  of  all  the  partnershi|ti| 
transactions),  the  euniving  partner  being  at  liberty  to  defend  himself i  | 
by  alleging  and  proving  that  the  whole  sum  received  has  been  appliedf  J 
or  was  applicable,  to  the  payment  of  partnership  liabilities." 

It  may  be  remarked,  however,  that  acconling  to  the  dictum  of  LokqiI 
Westburt  in  the  same  case,*  the  representative  of  a  deceased  partutf '1 
has  no  specific  interest  in  or  claim  upon  any  part  of  the  pailuei-ship'tl 
estate,  »o  that  it  seems  doubtful  how  far  he  would  Ik  able,  as  suggestedi' 
by  Lord  Colonsat.  to  sue  for  the  share  of  any  newly  acquired  asset  a 
prima  facie  due  to  him.  and  in  that  way.  in  fact,  obtain  an  account  from 
the  defendant  by  throwing  the  onus  of  proof  (which  would,  in  fact, 
require  an  account  of  the  [jartncrsbip  transactions)  upon  tlie  defendant, 
to  show  tliat  the  whole  or  part  of  such  plaintilf's  prima  facie  share  was 
applicable  to  satLsf\'  partnership  liabilities.  So,  too,  it  is  dilficult  to 
see  how  laches  could  be  imputed  on  the  part  of  the  representatives  of 
a  deceased  partner,  at  al!  events  in  respect  of  unexpected  assets  which 
fall  in  after  the  lapse  of  six  years,  in  respect  that  he  has  not  kept  alive 
bis  right  to  have  an  account  by  filing  a  bill,  or  even,  as  suggested  by 
Lord  Hatherley,  bj-  filing  continuous  bills  at  sexennial  interi-als.  It 
was  contended  that  a  surviving  partner  was  a  trustee  of  the  partnership 
assets,  and  as  such  not  within  the  statute;  but  this  contention  was 
overruled,  Loan  Wrstbcrt  expressing  a  clear  opinion  that  there  waa 
no  fiduciary  relation  lietween  a  sun-iving  partner  and  the  representa- 
tives of  one  deceased,  and  that  the  foi'iner  was  not  a  trustee  in  the 
strict  and  fiill  sense  of  the  term,  the  terra  being  so  used  oidy  by  a  con- 
venient but  deceptive  metaphor,  and  the  rights  of  the  parties  being 
strictly  legal  rights. 

AVhero  partnership  affairs  are  unsettled  at  the  time  the  flnn  is  dis- 

'  Knox  I.  Gje,  anU.  '  KiiM  v.  Gje,  ante. 
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solved,  and  by  a  written  agreement  one  of  the  partners  is  designated  to 
keep  and  dispose  of  the  firm  assets  at  such  prioes  and  upon  such  terms 
as  he  can,  a  continuing  trust  is  thereby  created,  and  the  statute  does 
not  begin  to  run  in  favor  of  the  liquidating  partner  so  long  as  he  acts 
under  the  trust  or  admits  its  continuance.^ 

Sec.  211.  Acknowledgment  by  one  Partner. — As  long  as  a  part* 
nership  continues,  each  partner  is  an  agent  for  the  purpose  of  m^if^'ng 
an  acknowledgment  under  the  statute  of  limitations.' 

Under  the  oki  theory  of  acknowledgment,  an  acknowledgment  made 
by  a  liquidating  partner  after  a  dissolution  of  partnership  might  revive 
a  debt ; '  but  under  the  new  theor}',  and  since  the  essential  changes  in 
these  statutes  both  in  this  country  and  England,  such  agency  will  ter* 
minate  at  dissolution,  and  after  a  partnership  is  dissolved  one  of  the 
late  firm  cannot  by  his  act  or  admission  involve  his  copartner  in  anyz'^^/^  K^^'^i 
new  legal  liability.^  It  is  possible,  however,  that  it  might  be  otherwise  ^Si^^^<Mf/r^> J 
if  the  admission  consisted  of  a  part  payment  out  of  assets  belonging  to 
the  Ute  firm.* 

If  a  partner  dies  during  the  partnership,  it  seems  that  the  maxim 
contra  non  volentem  agere  turn  eurrii  lex  prevails,  and  that  time  will  not 
run  against  his  estate,  and  in  favor  of  the  surviving  partner,  till  there 
is  administration  to  the  estate  of  the  dead  partner,  unless  there  have 
been  disputes  so  as  to  give  a  cause  oi  action  before  the  death  of  the 
dead  partner.* 

Sec.  212.  How  Trustee  may  pat  Statute  in  Operation  in  his  Favor. 
^- It  is,  as  previously  stated,  a  well-established  rule  in  regard  to  direct, 
technical  trusts,  that,  so  long  as  the  trust  subsists,  the  rights  of  the 
cestui  que  trust  will  not  be  barred  by  the  possession  of  the  trustee, 
however  long  continued,  as  the  possession  of  the  trustee  is  treated  as 
the  possession  of  the  cestui  que  trusty  and  although  he  does  not  execute 
his  trust,  his  mere  possession  and  inactivity  as  to  the  trust,  of  them- 
selves, afford  no  indicia  of  an  adverse  claim  by  him.'    But  if  the  trustee 

»  Causlcr  v,  Wharton,  62  AUu  S6S.  street  «.  Bates,  1  J.  J.  Manh.  (Ky.)  870; 

•  Watson  i;.  Woodman,  L.  B.  20  Bq.  Thompwn  ♦.  Blair,  8  Muiph.  (N.C.)  588-, 
^3^'  Wamburzee  v,  Kimnedy,  4  Desao.  (8.  C.) 

»  Wood  V.  Braddick,   1    Taunt   104;  gq.  479.  Annstrong  «.  Campbell,  8  Yerg. 

Pritchard  V.  Draper,  1  E.  k  My.  191.  (Tenn.)  201;  Martin  r.  Jackson,  27  Penn. 

•  Watson  V,  Woodman,  L.  R.  20  Eq.  gt.  504;  Jones  r.  Persons,  2  Hawks  (N.  C), 
721;  Thompson  v,  Waithman,  8  Drew.  269;  Goodhne  r.  Barnwell,  1  Bice  (8.  C.) 
628;  Bristow  v,  MiUer,  11  Ir.  L.  R.  461;  g^  193 .  Bowman  v.  Watben,  2  McLewi 
Kilgour  r.  Finlyson,  1  H.  BL  166.  ju.  8.  C.  C),  876;  Alexander  v.  McMur- 

•  Watson  V.  Woodman,  L.  R.  20  Eq.  „y^  g  Watts  (Pemi.),  604;  Harenden  v. 
^^'  Annesley,  2  8cb.  h  Lef.  688;  Hemenwsy 

•  Spann  v.  Fox,  1  Ga.  Dec.  1;  Gardner  v.  Gates,  6  Pick.  (Mass.)  421;  Steel  tr. 
».  Cnmmings,  1  Ga.  Dec  Part  1;  Banning  Henry,  9  Watts  (Penn.),  628;  Fishwick 
on  Limitations.  204-208.  «.  Sewell,  4  H.  &  J.  (Md.)  898;  Lawson  «. 

7  Redwood  9.  Riddick,  4  Mnnf.  (Vs.)  Blodgett,  20  Ark.  196;  Toang  v.  Maeksll, 
222;  Howard  v.  Aiken,  8  McCord  (S.  C),  8  Md.  Ch.  896;  McDonsld  v,  Sbns,  8  Cku 
467;  North  v.  Bamum,  12  Vt.  206;  Oyer-     888. 
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denies  the  trust,  aod  assumea  absolute  ownership  of  the  trust  prop- 
erty, Id  such  a  manner  that  the  ceMtui  qtie  irua  has  actual  or  cod- 
Btractive  notice  of  the  repudiation  of  the  trust  by  the  trustoe,  the 
statute  BttaoUeB  auii  begins  to  run  from  that  time  against  the  r-Mtui 
gue  trail,*  unless  Uie  latt«r  b  at  the  time  under  some  one  of  the  stat- 
utory disabilities,  or  ia  under  undue  influence  proceeding  from  the 
tovstee.'  Such  denial  of  tiie  trust,  and  assertion  of  an  adrei'sary  claim 
in  himself,  is  an  abandonment  of  the  fiduciary  character  in  whiob 
he  has  stood  to  the  property,  and  from  that  time  the  claim  of  the 
cetiiii  gut  tnitt  is  sul)Jcct  to  the  operation  of  the  statute.'  But  in 
order  to  put  the  statute  in  motion,  it  must  appear  Hint  the  calui  gw 
frtul  had,  br  ought  to  have  had,  knowledge  of  the  trustee's  denial,  repu- 
diation, or  adverse  claim,  and  that  the  tnii^tee  has  been  gtiilty  of  no 
fVaud  in  that  regard.* 

Sec.  213-  Bxceptlona  to  tbe  Rule  relative  to  Express  Troats. — 
The  rule  that  a  direct  and  technical  trust  is  not  nithin  the  operation 
of  the  statute  is  subject  to  two  exceptions ;  Qrst,  that  no  open  denial 
or  repudiation  of  the  trust  is  biougbt  home  to  tbc  knowledge  of  the 
eettui  tpie  trmt,  which  requires  him  to  act  aa  upon  an  asserted  adverse 
title ;  and,  second,  that  no  circumstances  exist  to  raise  a  presumption 
tiom  lajjse  of  time  that  ttie  trust  has  been  extinguished.*  There  is,  as 
we  have  seen  in  a  former  chapter,*  a  defence  |>eculiar  to  courts  of  equity 
founded  on  lapse  of  time  and  the  staleness  of  the  claim,  where  no  stat- 
ute of  limitations  applies  to  it.  In  such  cases,  courts  of  equity  oFlcn 
act  upon  their  own  inherent  doctrine  of  discouraging  antiquated  claims. 


'  KobsOQ  V.  Jones,  27  Ob.  2SS.     Where 

an  act  is  ilonc  by  the  tnutm  purpoKing  to 
■fae  so  execMtion  of  the  tniBt,  he  ia  from 
that  time  rcgnnlfd  aa  standing  at  ami's 
length  from  the  erstui  qut  trail,  who  ia 
thea  put  to  the  assertion  of  hia  claim  at 
the  hoiitnl  of  being  barred  by  the  stslutp. 
Thus,  where  an  infant  executed  a  receipt 
IS  a  tlin-hnrge  in  full  nt  a  legacy  to  which 
he  was  entitled  in  right  of  his  wife,  and 
foar  yenrn  after  Hli'd  a  bill  against  the 
executors  for  the  recovery  of  her  legacy,  it 
wca  held  that  he  was  barred.  Coleman  v. 
Davis,  2  Strohh.  (3.  C.)  Eq.  334;  Moore  v. 
Pareher,  1  Bailey  (8,  f.)  Ch.  195;  Britton 
e.  Lewis,  8  Rich.  (S,  C.)  Eq,  271. 

*  Keaton  tp.  McGnier,  21  Ga.  217; 
■Wheeler  v.  Piper,  3  Jones  (N.  C.)  &|.  2«; 
Wellborn  v.  Eogem,  24  Ga,  558, 

*  Murdock  V.  Hughes.  15  Hiss.  219; 
Eane  r.  Bloodgood,  ante;  Smith  r.  Ricordo, 
E2  Mo.  SSI ;  FaniiUD  v.  Brooki,  9  Tick. 
(Masa. )  212;  Decouche  v.  Savatier,  SJohna. 
(N.  Y.)  Ch.  216;   Whit«  v.  Leaiitt,  20 


Tex.  703;  Andrews  tP.  Smithwick,  20  id. 
Ill;  Lucas  r.  Daniels.  34  Ala.  ISS;  Boone 
n.  CliLK  10  Pcu  (U.S.)  223;  Tipher  v. 
Lodge,  4  S.  &  R.  (I'eiii].)  310;  liolKwn  c. 
Jones,  27  Ga.  266;  Willson  t.  Watkins.  3 
Pet.  (U.  S.)  62;  Cunninghsm  v.  McKind- 
ley.  22  Ind.  149;  Green  v.  .luliTimn,  3  G. 
&'j.  (Md.)  3S9:  Starke  v.  Stnrke,  3  Rii'h, 
[S.  C.)  438;  Ijdler  v.  Crof,  7  id.  34;  Per- 
kins  V.  (Wtnell,  4  linrr.  (Del,)  270;  Shel- 
don  ».  Sheldon,  3  Wis.  699;  Tiniien  e, 
Mebane,  10  Tex.  246. 

•  Keaton  v.  Greenwood,  8  Ga.  87;  Fox 
o.  Cash,  II  Penn,  St.  207;  Roberts  i.  Ber- 
dell.  61  Barb,  (N.  Y.)  37  :  Molfat  v.  Bu- 
chanan,  II  Humph.  (Tcnn.)  369;  Gram- 
bles  P.  Gnimblea,  17  Tex.  472;  Honseal  r. 
Gibbs,  1  Bailey  (S.  C.)  Kr|.  311;  Robinsoo 
V.  Hook,  4  Mas.  (U.  S.  C.  C.)  152. 

•  Stobv,  J.,  in  Baker  v.  Wliiting,  3 
Siimn.  (U.  S.  C.  (',)  466;  Edniands  v. 
University,  I  D.  4  B.  (X,  C.)  325. 

•  "  Equitable  Ai;lions,"  fhap.  Tl. 
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for  the  peace  of  society,  by  reflising  to  interfere  where  there  has  been 
gross  laches  in  prosecuting  the  right,  or  acquiescence  in  the  assertion 
of  an  adverse  right.  ^ 

Sec.  214.  Stale  TmstB  not  favored  in  Bqnity. —  ^^A  court  of 
equity,"  says  Lord  Camden,  ^^  which  is  never  active  in  relief  against 
conscience  or  public  convenience,  has  always  reflised  its  aid  to  stale 
'  demands,  where  the  party  has  slept  upon  his  rights.  Nothing  can  call 
forth  this  court  into  activity  but  good  conscience,  good  faith,  and 
reasonable  diligence.  Where  these  are  wanting,  the  court  is  passive 
and  does  nothing.  Laches  and  neglect  are  always  discountenanced, 
and  therefore  from  the  beginning  of  this  jurisdiction  there  was  alwaj's 
a  limitation  to  suits.  But  as  the  court  has  no  legislative  authority,  it 
could  not  properly  define  the  time  of  bar  by  positive  rule ;  it  was  gov- 
erned by  circumstances.  But  as  often  as  Parliament  had  limited  the 
time  of  action  and  remedies  to  a  certain  period  in  l^al  proceedings, 
the  Court  of  Chancery  adopted  that  rule,  and  applied  it  to  similar  cases 
in  equity ;  for  when  the  legislature  had  fixed  the  time  at  law,  it  would 
have  been  preposterous  for  equity,  which  by  its  own  proper  authority 
always  maintained  a  limitation  to  countenance  laches  beyond  the  period 
that  the  law  has  been  confined  to  by  Parliament,  and  therefore  in  all 
cases  where  the  legal  right  has  been  barred  by  Parliament,  the  equitable 
right  to  the  same  thing  has  been  concluded  by  the  same  bar."  *  But 
courts  of  equity  do  not  apply  the  statute  to  matters  peculiarl}*  and 
exclusively  within  their  own  jurisdiction,  and  for  this  reason  no  lapse 
of  time  will  preclude  a  court  of  equity  from  investigating  transactions 
and  accounts  between  parties  standing  in  the  relative  situation  of  trus- 
tee and  cestui  que  trusty  where  the  transactions  between  them  are  not 
closed,  and  the  delay  of  the  claim  is  attributable  to  the  trustee  not  hav- 
ing given  that  information  to  his  cestui  que  trtist  to  which  he  was  entitled, 
and  accounted  with  him  in  such  manner  as  he  ought  to  have  done,*  or 
where  the  circumstances  are  such  as  to  operate  as  a  reasonable  excuse 
for  the  delay ;  ^  and  where  fraud  is  imputed  and  proved,  the  length  of 

1  Wagner  r.  Baird,  7  How.  (U.  S.)  234;  the  statute  of  HmitationB.     Campbell  «. 

Kennedy  v.  Georgia  State  Bank,  8  id.  686;  Long,  20  Iowa,  882;  Bossard  v.  White,  9 

Stearnsr.  Page,  7id.819;  Piatt  t>.  Vattier,  Rich.  (S.  C.)  Eq.  483;  Martin  v.  Bank, 

9  Pet  (U.  S.)  405;  Feuson  v.  Sanger,   5  31   Ala.   116;  Davis  v.    Cotton,  2  Jones 

N.  Y.  Leg.  Obs.  43.  (N.  C.)  Eq.  480;  Abell  «.  Harris,  11  O.  & 

*  Smith  V.  Clay,  3  Bro.  C.  C.  640,  note.  J.  (Md.)  367.  And  this  is  so  even  though 
In  Mellish's  Estate,  1  Para.  (Penn.)  482,  the  action  is  founded  on  a  breach  of  trust, 
the  court  refused  to  compel  a  trustee  to  ac-  Cole  v,  McGlathry,  9  Me.  131.  But  io 
count  after  an  unexplained  delay  of  thirty  equity  it  would  operate  as  an  excuse  for 
years.  delay,  esiiecially  if  the  trustee  had  failed 

•  Wedderbum  v.  Wedderbum,  2  Keen,  to  inform  the  cestui  que  trust  of  the  foots. 
749;  Sheldon  v,  Weldman,  1  Ch.  Cas.  26;  Pugh  v.  Bell,  1  J.  J.  Marsh.  (Ky.)  899; 
Phillips  V.  Munnings,  2  My.  &  Cr.  316;  Halsey  v,  Tate,  62  Penn.  St.  811. 
Hollis's  Case,  2  Vent.  346;  Smith r.Pocock,  <  Prevost  v,  Gratz,  6  Wheat  (U.  B,) 
28  L.  J.  Ch.  696.  Ignorance  of  one's  rights,  481. 

at  law,  does  not  prevent  the  operation  of 
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time  dnring  which  the  fVaud  has  been  concealed  and  practised  is  mther 
tin  aggravation  of  the  oOence  than  tt  circumstance  to  excuse  delay.'  In 
a  Pennsjlvania  case,"  where  after  a  debiy  of  seventy  yeara,  upon  a  bill 
broaglit  for  an  acconntiug  for  certain  stocks  which  had  been  sold  in 
truBt  for  a  person  who  was  then  dead,  who  Icnew  the  beta,  but  never 
set  np  any  claim  under  the  trust,  the  court  refused  to  interfere.'  In  a 
New  Hampshire  case*  it  was  held  tliat  lapse  of  time  without  any  claim 
or  admission  of  an  existing  trust,  coupled  with  circumstances  tending  to 
show  that  the  trust  bas  been  executed,  raises  a  presumption  of  its  exe- 
cution, and,  in  the  cane  of  a  guardian,  may  authorize  the  court  to  require 
a  less  specific  statement  of  the  items  of  the  account,  and  raise  a  pre- 
sumption of  payment  to  and  for  the  ward  to  the  amount.  Equity  will 
decline  to  interfere  to  relieve  against  a  trustee  after  a  long  lapse  of  time 
«nd  the  character  of  the  trust  has  become  obscure,  or  the  acts  of  tiie 
parties  or  other  circumstances  raise  a  presumption  against  it.'  So,  also, 
equity  will  reflise  to  interfere  where  there  has  been  a  dear  breach  of 
trust,  and  the  cului  que  trutt  has  for  a  long  time  acquiesced  in  the  mis- 
conduct of  the  trustee,  with  ftill  knowledge  of  the  breach.' 

Sec.  215.  ConatmotlTe  or  Reaoltlitg  Tnuta.  —  The  rule  relative  to 
express  trusts  has  no  application  to  that  si>ccies  of  trusts  which  arise 
troXD  implication  or  operation  of  law,  and  consequentlj'  are  the  ground 
of  an  action  at  law.'  One  who  is  not  actually  a  trustee,  but  upon 
whom  that  character  is  forced  by  a  court  of  equity,  only  for  the  purpose 

'  Bank  of  the  nnitcii  States  v.  Sever-  •  Broadhnrst  d.  Balgsny,  1  Y.  4  C.  28. 

ley,    1    How.    (U.   8.)   13t;    Michnud  v.  '  Wisnor  ».   Baniel,   t   Wash.   (U.  B. 

Girod.  4  id,  503.  C.  C.)  831 ;  Hnymmi  n.  KmIIv.  3  Cnuieli 

•  Halsey  r.  Tate,  b2  Penn.  St.  311.  (U.  8.  C.  C),  S2e;  Boone e.  chilu,  10  Pet. 

•  See  Boberwon  v.  Maclin,  S  H«jw.  (U.  8.)  177;  Lexinpon  v.  Ohio  R.  B,  Co., 
(Tenn.)  78,  whore  great  delay  in  Keeking  7B.  Moa.(Ky.)556|  Walkerr.  Walki-r,  16 
relief  under  ■  traat  was  held  to  have  great  8.  &.  R.  (Peiiu, )  379;  Smith  v.  Calloway,  7 
weight  figainst  the  application.  Blackf.   (Ind.)   86;    Singleton   e.   Moore, 

•  Gregg  o.Orrgg,  15  N.  H.  190.  Lapw  Bice  (S.  C.)  Eq.  110;  Ramsey  v.  Dens, 
«f  time  does  not  operate  as  a  bar  of  express  2  Desau.  (S.  C, }  S3S  ;  Mussey  v.  Mussej, 
trusts,  especially  where  the  trustee  and  2  Hill  |S.  C.)  Ch.  496;  S|iot8n'ood  v.  Dan- 
thoseclaimingunder  himhaveDot  BS)terted  dridge,  4  H.  Ii  M.  (Va.|  139;  Stephen  v. 
an  adverse  claim  for  more  than  two  years.  Yandle,  3  Hayw.  (N.  C)  231;  Talbot  ». 
and  the  nghts  of  tbx  eatui  que  trust  will  Todd,  S  Dana  (Ky.),  199;  Conke  v.  Wil- 
not  be  borreii,  though  he  has  neglected  to  liains,  2  N.  J.  £q.  200;  Ituah  v.  Burr,  1 
claim  the  benelit  of  the  trust  for  nearly  Wstts  (Penn.),  120;  I'nige  v.  Hughes.  2 
forty  years  before.  In  order  that  lapse  of  B.  Mon.  (Ky.)  138  ;  Kane  b.  Bloodgood, 
time  shall  operate  to  raise  a  presamptire  atUf;  Shej^rds  v.  Turpin,  3  Gratt.  (Va.) 
bar,  the  tntstee  must  hare  so  conducted  373;  WagstoO'  v.  Smith,  4  IreJ.  (K.  C.) 
with  reference  to  the  estate,  as  to  lead  to  Eq.  1;  Rrwtn  p.  Johnson,  3G.  4  J.  (Imi.l 
the  conclusion  that  ho  claimed  and  n-  389  ;  Hawtey  v.  Cmnier,  4  Cok.  (N.  Y.) 
garded  it  as  hU  own.  If  he  holds  it  in  717;  Wylly  v.  Collins,  9  Ga.  252;  Ball  t. 
recognition  of  the  trust,  no  length  of  time  Lawson,  4  W.  &  8.  (Penn.)  557;  Finney 
will  bar  the  eaiui.  Pinson  v.  Ivey,  1  v.  Cochran,  1  kl.  112;  Julinaou  «.  Smith, 
Yerg.  (Tenn.)  296.  27  Ho.  5H1;  Alston  n.  AUton,  81  Aim.  15; 

'  Tayloro.  BUir,  14  Mo.  437;'WTiedbefl  Buchan  v.  Jones,  1  Speen  (8.  C.)  Eq. 
V.  Whedbee,  5  Jones  (S.  C. )  Eq.  SM.  875. 
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pf  a  remedy,  may  avail  hiniBelf  of  the  statute.^  Thus,  where  a  bill  in 
chancery  was  filed  by  persons  residing  in  Canada,  claiming  title  to 
propert}'  in  Detroit,  which  had  been  in  the  possession  of  the  defendants 
and  those  claiming  under  them  since  1793,  without,  as  far  as  appeared, 
any  right  being  set  up  by  the  complainants,  or  by  those  claiming  under 
them,  to  the  title  or  the  possession  of  the  premises,  until  the  filing  of 
the  bill,  or  any  claim  to  tlie  rents  or  profits,  or  to  an  account  as  tenants 
in  common,  or  for  partition,  or  to  be  admitted  to  the  enjoj'meut  of  any 
rights  as  co-heirs,  it  was  held  that  the  case  rested  upon  the  enforcement 
of  an  implied  trust,  and  that  a  court  of  equity  must  follow  the  courts  of 
law  in  applying  the  statute  of  limitations.'  Within  what  time  a  con- 
structive trust  will  be  barred  must  depend  on  the  circumstances  of  each 
case.  There  are  few  cases  where  a  constructive  trust  can  be  enforced 
against  a  person  who  has  held  peaceable  possession  for  twenty  years, 
claiming  in  his  own  right,  but  whose  acts  have  made  him  a  trustee  by 
implication.*  And  the  same  rule  prevails  where  a  person  is  converted 
Into  a  trustee  on  the  ground  of  Araud,^  and  the  statute  begins  to  run 
from  the  discovery  of  the  fVaud.* 

Sbc.  216.  Ifistake  of  Trustee  in  PoMSMion.  —  We  have  already 
seen  that  the  possession  of  the  trustee  is  treated  as  the  possession  of 
the  cestui  que  truely  consequently  a  mistake  by  a  trustee  in  the  posses* 
sion  of  land,  who  treats  a  wrong  person  as  equitably  entitled  will  not 
affect  the  rights  of  the  real  dainuint ;  *  but  when  the  trust  is  merelj' 
implied,  the  rule  is  otherwise.  Thus,  if  a  person  receives  money  or 
goods  ftom  a  person  believing  that  they  belonged  to  him,  when  in  fact 
they  belonged  to  a  stranger,  an  implied  trust  is  raised,  and  the  stranger 
is  entitled  to  sue  at  once,  and  he  is  barred  by  the  statute  unless  suit  is 
brought  in  time.^ 

Sbc.  217.  Funds  of  Bocietias  Tasted  In  Tmsteea.  —  Where  the 
funds  of  an  association  in  the  nature  of  a  benefit  society  were  vested  in 
trustees,  it  was  held  that  neither  the  association  nor  the  trustees  were 
trustees  for  the  purposes  of  the  statute ;  and  a  claim  to  a  pension  due 
to  the  widow  of  a  member  of  such  a  society  was  held  barred  as  to  the 
chief  part  thereof  after  the  lapse  of  more  than  twenty  years ;  in  the 
particular  case,  the  daim  being  to  a  sum  of  money  payable  de  anno 
tn  onntim,  the  plaintiff  was  allowed  so  much  thereof  as  bad  become  due 
within  six  years  before  filing  the  bill,  with  interest  from  the  filing  of 
the  bill.'  Persons,  however,  appointed  tnistees  of  the  assets  of  a  cer- 
tain benefit  society,  called  the  Rational  Society,  which  was  insolvent, 

»  Elmendorfw.  Taylor,  10  Wheiit (U.S.)         »  Moon  v.  OrMDe,  19  How.   (U.  a) 

152.  69. 

>  Beaubien  V.  Beaubien,  23  How.  (U.  8.)         «  Lester  «.  Piekford«  84  Bear.  67S. 
liK).  T  Buohan  «.  Jamet,  1  Speen  (8.  (X) 

*  Micha«l  v.Oht>ad,  i  How.  (U.  8. )  508.  £q.  875. 

«  Wheeler  v.   Piper,  8  Jones  (N.  C)         '  Edwards  v.  Warden,  9  Gh.  496. 
Eq.  249. 
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were  considt'red  to  be  trustees  for  the  creditors  within  the  Btatute^  ] 
There  is  no  fiduciarj"  rchilion  between  a  mutual  assurance  societj"  or  Ua 
trustees  and  &  policy -bolder  or  giantcc  of  an  annuity.' 

Sec.  218.  The  LlabiUty  of  Trnatee  (or  Breaoh  of  Trust  create* 
Trust  Debt.  —  The  liability  of  a  trustee  for  a  breach  of  trust  creates 
only  a  simple  debt,  except  when  the  trust  is  created  by  specialty.  Bat 
when  the  trust  is  creiited  by  specialty,  it  is  a  trust  debt  to  wbieli  neither 
the  trustee  nor  his  executor  can  plead  the  statute.'  In  several  Iriah 
cases '  it  has  been  held  that,  while  the  statute  will  not  nui  in  favor  of 
the  trustee  in  his  hfetime,  it  will  run  in  favor  of  his  executor;  but 
according  to  the  doctrine  of  the  English  case '  cited,  the  tiiist^'e  and 
bia  executor  are  put  upon  the  same  footing  as  regai-ds  the  statute  la 
cases  of  breach  of  trust,  aud  this  is  in  accordance  with  the  dicta  of 
several  previous  caeca.* 

Sbc.  219.  Vendor  and  Vendee  of  Land.  ^  Upon  the  execution  of  a 
contract  to  convoy,  the  vendee  in  equity  becomes  the  owner  of  the  land, 
subject,  however,  to  have  his  title  defeated  if  he  fiiils  to  perform  hia 
agreement.  But  upon  ftill  perrormancc  by  him,  equity  treats  him  as 
absolute  owner  of  nn  indefeasible  estate,  and  the  vendor  is  a  naked 
trustee,  having  no  estate  and  charged  with  the  simple  duty  to  convey  to 
the  vendee  upon  demand,  and  the  statute  does  not  begin  to  run  upon 
liis  right  to  a  specific  performance  of  the  contract  by  a  conveyance  of 
the  land  by  the  vendor,  until  the  vendor  lias  given  him  notice  of  his 
intention  not  to  convey,  or  done  some  other  unequivocal  act  indii:ating 
that  he  claims  and  holds  the  land  adveiscly.*  Kquity  regards  the  ven- 
dee as  owner  upon  the  principle  that  it  regards  tliat  as  done  which 
ought  to  be  done,  and  will  comi>el  the  couve^'ance  of  the  legal  title  to 
Lim,  because  at  law  his  equitable  title  is  not  recognized,  and  so  loug  as 
the  vendee  is  in  possession  under  his  contract,  the  statute  cannot  run 
upon  his  right  to  a  conveyance.'' 

The  trust  which  arises  upon  the  sale  of  land,  where  the  purchase- 
money  has  been  paid,  is  a  resulting  trust.  It  is  excepted  out  of  the 
statute  of  frauds,  and  in  coses  which  admit  of  doubt,  parol  evidence  is 
admissible  to  rebut  the  presumption  that  a  trust  was  intended,  as  in  the 
case  where  lands  are  purchased  in  the  name  of  one,  and  the  purchase- 
money  paid  by  another.  Although  from  the  circumstances  a  trust 
would  bo  implied,  it  may  be  shown  that  it  was  intended  as  a  loan  or  an 

1  Para  V.  Clegg,  29  Beav.  688;  Banning  Bisliop,  1  D.  F.  t  J.  137;  Story  v.  Gtf^ 

on  Urn.  198.  2Jur.  n.  s.  706. 

*  Brettlebenk  «.  Ooodttin,  L  R  6  Eq.  •  Love  v.  W»tkin»,  *0  C»l.  547,  6  Am. 
SiS.  R'T'  ^^*- 

'  Donne  «.  Doran,  13  Ir.  Erj.  Rep.  645;  '  TEypLE,  J.,  in  Bodloy  v.  Ffrgn»on, 

Adair  fl.  Shaw,  I  Sch.  *  I,ef.  243;  Brinton  30  Cnl.  511;  Morrison  v.  tt'Gson,  13  id. 

V.  Hutchinson,  3  Ir.  CIi.  Rep.  361.  498;     Biitlmrdwin    v.     Knhn.     6     W«tt« 

*  BraUt.^Ut>k  •.  GixHiBin,  ib/«.  {Penn.).  29B;  Martin  v.WUlink,  7  S.  k  R. 
'  Bakrr  c.  Martin   G  Sim.  380;  Obce  v.  (Pvtin.)  297. 
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advance.  Like  express  trusts,  these  trusts  arise  fix>m  a  oonfidenoe 
reposed  in  the  trustee,  and  are  in  accordance  with  the  intention  of  the 
parties.  In  this  respect  thej  differ  widely  from  those  constructive 
trusts  which  are  established  by  evidence  and  forced  upon  the  conscience 
of  the  trustee  against  his  will,  and  generaUy  to  prevent  the  consumma* 
tion  of  a  fhiud.  In  the  latter  case  the  relation  of  the  parties  is  hostile 
fh>m  the  beginning,  and  the  possession  of  the  trustee  adverse ;  and 
there  being  no  actual  confidence  reposed  in  the  trustee,  there  can  be  no 
pretence  that,  according  to  the  intent  and  contract  of  the  parties,  the 
relation  was  to  be  a  continuous  one.  As  to  the  former,  the  relation 
being  friendly,  and  a  real  confidence  reposed  in  the  trustee,  which  may 
?be  intended  as  a  continuous  one,  so  long  as  the  relation  is  recognized 
and  acted  upon  by  the  parties,  the  same  reason  that  induced  eom*ts  of 
equity  to  recognize  the  trust  at  all  would  compel  them  to  recognize  its 
continued  existence.  The  purpose  of  the  trust  may  have  been  that  the 
trustee  should  continue  to  hold  the  title,  and  the  same  confidence  that 
14d  to  the  trust  in  the  beginning  would  prevent  the  beneficiary  ttom 
tx>taipelling  a  conveyance  of  the  legal  estate  to  him.  The  only  respect 
\^  which  this  trust  differs  fh)m  an  express  trust  is  as  to  the  mode  in 
fwhich  it  is  established  or  proven.  That  is,  there  is  no  declaration  or 
agreement  by  which  the  terms  are  stated  upon  which  the  trustee  is  to 
hold  the  trust  property.  When  established,  they  are  recognized  and 
enforced  precisely  as  express  trusts  are  enforced ;  the  only  difference 
being  that  perhaps  a  different  presumption  might  arise  fh>m  the  posses- 
sion of  the  trustee.  The  trust,  though  implied  from  the  evidence,  is  in 
reality  an  express  trust,  and  will  be  treated  as  such  by  the  court.  That 
is,  implied  trusts  are  considered  as  really  the  expression  of  the  donor 
or  grantor  as  those  which  are  denominated  express  trusts ;  the  differ- 
ence is  onl}*  in  the  form  of  language  by  which  the  trust  is  expressed. 
They  derive  their  authority  flrom  the  will  of  the  donor,  grantor,  &c.,  as 
gathered  from  his  actions  or  expi'essions.^ 

1  TUfany  &  Bullard  on  Trusts  and  290.  In  Harris  v.  King,  IS  Ark.  122,  the 
Trustees,  19.  In  Bartlett  v.  Judd,  23  court  went  mack  farther,  and  held,  that  if 
Barb.  (N.  Y.)  263,  which  was  an  action  to  the  vendor,  having  received  the  full  pur- 
reform  a  deed,  the  vendee  having  been  in  chase-money,  executes  a  bond  to  convey, 
possession,  and  more  than  ten  years  having  and  then  remains  in  posBesaion,  he  will  be 
elapsed,  the  court  held  that  he  was  not  presumed  to  hold  as  trustee  or  agent,  and 
barred,  notwithstanding  the  provision  of  the  statute  does  not  run  in  his  favor  against 
the  statute  that  **  bills  for  reUef  shall  be  the  vendee.  This  is  held  upon  the  doo- 
filed  within  ten  years  after  the  cause  of  trine  of  trusts,  it  being  held  that  an  equi- 
action  accrued,  and  not  after."  It  was  table  title  to  real  estate  can  be  lost  only  in 
held,  that  when  the  equitable  owner  of  the  same  manner  as  a  legal  title,  by  ad- 
land  is  in  possession,  and  is  afterward  verse  possession.  The  same  doctrine  is 
evicted  by  the  owner  of  the  legal  title,  his  held  in  Scarlett «.  Hunter,  3  Jones  (N.  C.) 
cause  of  action  to  establiiih  his  equitable  £q.  84.  See  also  Boone  v.  Chiles,  10  Pet. 
right  does  not  arise  until  after  eviction.  (U.  8.)  177;  Ahl  v,  Johnson,  20  How. 
Such  was  also  the  opinion  of  the  Chancellor  (U.  S.)  511;  Barlow  «.  Whitelock,  4 
in  Varick  v,  Edwards,  11  Paige  (N.  Y.),  Hunt   (Ya.),  180;  Crofton  v.  Onnsby,  2 
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The  coDveyanee  fVom  the  trnat«e  to  the  eeitut  qvt  truit  in  such  caseg 
Is  bat  the  execution  of  the  trust ;  the  right  to  obtain  the  legal  title  ia 
bnt  an  incident  to  the  estate  of  the  cetlui  que  Iratt.  So  long,  therefore, 
as  the  estate  exists,  so  long  will  the  right  to  acquire  the  legal  title  sub- 
Bist  It  is  like  the  right  of  a  tenant  in  common  to  compel  a  partition, 
and  is  not  a  cause  of  action  which  accraes  in  the  sense  of  the  statute 
of  limitations,  and  which  may  be  lost  by  the  lapse  of  time.  The  tru9> 
tee  and  eutui  qtte  truti  have  the  same  title,  and  do  not  hoitl  adversely  so 
long  as  the  righta  of  neither  are  denied.  If  A.  purchases  land  with  bis 
own  money,  but,  for  proper  reasons,  the  deed  is  taken  in  the  name  of 
B.  with  his  consent,  and  A.  goes  into  possession  and  continues  to  lue 
the  property  as  his  own,  this  would  bo  an  implied  trust;  but  no  one 
wonid  think  the  statute  of  limitations  would  deprive  A.  of  his  estate  tor 
a  failure  to  obtain  the  legal  title  within  four  years.  lie  is  guilty  of  no 
laches  in  asserting  bis  rights.  Ilia  possession  is  the  most  effectiTe 
assertion  of  them. 

In  Tesas,  this  question  has  been  considerably  discussed,  and  the 
decisions  arc  in  accordance  with  this  view.    The  trust  created  is  held  to 
be  n  continuing  tnist;  that  the  vendee  is  clothed  with  the  equitabla 
title,  and  the  statute  does  not  run  against  his  right  to  enforce  a  spcci&e  I 
performance,  so  long  as  he  remains  in  possession  with  the  a(.^uie8cen<M  | 
of  the  vendor.' 

Sec.  220.  Pnrobaaar  of  Property  for  Benaflt  of  another.  —  It  Is  • 
irelbsettletl  rule  that  where  one  person  pun^hases  lands  or  other  prop- 
erty for  another,  and  the  purohase-money  is  paid  by  the  beneficiary  or 
out  of  his  funds,  although  the  title  is  taken  in  the  iiume  of  the  person 
making  the  purchase,  a  tmst  results,  and  the  purchaser^glds  the  land 
or  other  property  in  trust  for  the  person  whose  money^paid  for  the 
same,  whether  the  tmst  was  created  by  writing,  or  vests  merely  in 
parol.*  If  a  part  only  of  the  purchase -money  is  paid  bj-  the  person 
claiming  the  benefit  of  the  trust,  the  resulting  trust  is  limited  to  the 
amount  so  paid,  even  though  he  subsequetiU}*  pays  the  balance,  or 
offers  to  pay  it,'  unless  a  note  or  other  obligation  is  given  for  the  bal< 

Boh.  k  Lef.  008;  Burks  *.  Length,  Si.  k  titlecould  onlybe  barred  bj  adrenie  pouea- 

L.  193;  Lonffworth  r.  Tajlor,  1  McLean,  «ion,   and,   therefore,   an    WjuiUble    title 

(U.  S.  C.  C. )  396;  Miller  «.  Be«r,  S  Piige,  could  only  be  burred  in  tbe  name  iray. 
(N.   Y.)  Ch.    )6fl;  Wstere  ».    Trarts,   9  '  Hernming  v.  ZinimtrsohitM,   t  Toi. 

Johns.  (N.  T.)  460;  The  New  BarbaJoes  1S9;  Mitchell  v.    Sheppeni,    13   id.    i3*; 

Toll  Bridge  Co.  t>.  VreeUnd,  *  N.  J.  Eq.  Holman  v.  Crigwell,  16  id.  394;  VarJeman 

167.     In  ConlBon  v.  Walton,  9  Pet.  (U.  8.>  v.  Uwson,  17  id.   10;  Hvnoa  v.   Davis, 

02,  a  ipecial  performance  ma  decned  forty-  SO  id.  419. 

four  jeara  after  an  action  might  hare  been  ■  Hareni  v.  Bliu,  3S  N.  J.  Eq.  363; 

broDght  for  that  purpou  by  the  vendee.  Cntler  «.  Tuttle,  19  id.  649;  StrattOD  a. 

It  ma  held   that  the  aUtotfl  would   be  DUlogur,  16  id.  70. 

good  in  all  ours  in  equity  by  analogy,  ■  Baldwin  v.   Campbell,  S  K.   J.   £q. 

When  at  Uw  It  would  hare  been  held  good  891. 
andcr  dndlar  clrennutanGgii  that  a  l^al 
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ance ;  ^  and  if  the  ooDsideration  is  paid  bj  two  or  more  persona  Jointly,  a 
trust  results  in  favor  of  each,  to  the  extent  of  the  consideration  fur- 
nished by  each.'  The  rule  is  well-settled  that  the  tmst  must  result  at 
the  time  of  the  execution  of  the  deed,  and  cannot  be  raised  by  matters 
subsequent  thereto,'  and  it  is  under  this  latter  rule  that  the  trust  is 
restricted  to  the  amount  of  the  purchase-monej^  actually  flmiished  by 
the  person  claiming  the  benefit  of  the  purchase  at  the  time  of  or  before 
the  execution  of  the  oonvej'ance,  as  the  trust  must  result  at  the  yery 
instant  the  deed  is  ezecuted,  or  it  cannot  result  at  all.^ 

• 

1  Depeyster  v.  Oonld,  8  K.  J.  Eq.  474;         •  Tannwd  «.  LitUe,  88  N.  J.  Eq.  264. 
Baldwin  v.  Campbell,  anU.  «  DaTis  v,  Wetheiell,  11  Allen  (Man.), 

>  Cutler  V.  Tuttle,  ante.  16;  Barnard  v.  Jewett^  97  Haas.  87. 


^^^^^^^^P^Bj 

--  '-^ 

^                        CHAPTER  XVTIL                                 ^^^^H 

MOBTQAGOB  ANl 

D   MORTGAQEE.                                                            ■ 

^H  SU.  221, 

Relation  of,  to  the  Prapertj. 

Sec.  229. 

^H 

Distinction    between    Note   or 

of  Part  Payment. 

Bond,  and  tha  Mortgage  giveo 

230. 

Effect   of  Acknowledgment   or 

to  arean  itA  Psjmeut.     Pe- 

New  Promise  upon  the  Mort- 

riodi  of  Limitation  m  to,  in 

Bags- 

the  Mveral  Stales. 

281. 

Elfect    ot    Fraud    on    Part   oT 

^H       sss. 
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Mortgagee. 
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232. 
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^^1          SSI. 

When  Statute  begioB  to  rnn  in 
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gagor. 

233. 
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^H 
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when. 

^H 

When  Mortgngor  is  in  Poasea- 

the  one  and  the  other. 

aion  of  a  Put  of  the  Prem- 

234. 

Discharge   of    Mortgage  Debt, 

ises. 

Effect  ot. 

^^K           227. 

Liahilily  of  Mortgagee  in  Poa- 

236. 

session. 

236. 

Absolnte  Conveyances,   bnt  in 

^^1 

Welsli  Mortgage*. 

fact  Mortgages. 

Sec.  221.   Relation  of.  to   the  Property. - 

-  Before  proceeding  to  dls- 

cuss  tlie  application  of  the  statute  to  tUis  class  of  securities,  it  is  proper 
to  ascertain  the  relation  which  tbe  parties  occupy  to  the  proijerty 
coverod  by  the  moi-tgage.  Strictly  speaking,  by  the  conveyance  the 
mortgagee  is  invested  wilb  tbe  legal  title  U>  the  estate,  while  tbe  mort- 
gagor retains  only  the  equitable  title,  which  gives  to  him  the  right  to 
reinvest  himself  with  the  legal  title  upon  performance  of  tbe  conditions 
imposed  by  tbe  convej'ance.  In  other  words,  tbe  mortgagee  takes  the 
legal  title  subject  to  a  condition,  unless,  as  is  the  case  in  some  of  the 
States,  the  statute  regulates  tbe  character  of  the  relative  estates. 

There  is  much  confusion  in  the  cases  as  to  the  pi-ecise  relation  of  a 
mortgagor  and  mortgagee  to  the  estate  ;  but  this  confusion  results  mainly 
fVom  a  difference  in  the  form  of  the  mortgages  under  which  the  decisions 
have  arisen,  and  in  some  instances  from  the  peculiar  provisions  of  statutes 
relating  to  the  matter.  A  mortgagor  is  in  an  anomalous  position,  and 
in  the  language  of  Parke,  B.,'  "  he  can  be  described  only  by  saying  he 
is  a  mortgagor."  Loki>  Mansfield,  in  a  leading  case,' says:  "A  mort- 
gagor is  not  properly  tenant  at  will  to  tbe  mortgagee,  for  he  is  not  to 
pay  him  rent.     He  is  only  quodam  modo.     Nothing  is  more  apt  to  con- 


1  Litchfield  »,  Ready,  20  L  J.  Eich.  61. 


'  Moaa  I'.  Gallimore,  Doug.  278. 
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foand  than  a  simile.  When  the  court  or  counsel  call  a  mortgagor  a 
tenant  at  will,  it  is  barel}'  a  comparison.  He  is  like  a  tenant  at  will/' 
The  mortgagor  has  sometimes  been  treated  as  a  tenant  at  will  to.  the 
mortgagee,  or  as  a  mere  tenant  at  sufferance ;  but  at  the  present  day, 
until  condition  broken  and  foreclosure,  a  mortgagor  is  treated,  both  at^ 
law  and  in  equity,  as  the  legal  owner  of  the  estate,  the  mortgage  being 
only  a  security,  and  the  mortgagee  having  only  a  lien  upon  the  land,  as 
a  security  for  his  debt.^ 

But  in  some  of  the  States  it  is  held  that  a  mortgage  in  fee  passes 
both  the  legal  and  equitable  estate,  defeasible  by  the  performance 
of  the  condition  according  to  its  legal  effect.^  The  preponderance  of 
authority,  however,  relative  to  ordinary  mortgages,  is  in  favor  of  the 
doctrine  that  the  title  remains  in  the  mortgagor,  at  least  until  after  con- 
dition broken  (and  in  many  of  the  States  until  after  foreclosure)  ;  *  and 

1  Elfe  V.  Cole,  26  Ga.  197  ;  Casborne  &c.,  10  id.  65;  Elfe  v.  Cole,  26  id.  197; 

V.  Scarfe,  1  Atk.  608 ;  Jackson  v.  Lodge,  United  States  v.  Athens  Armory,  85  id. 

86  CaL  28;  Thayer  v.  Cramer.  1  MeOord  844;  Seals  v.  Cashier,  2  Ga.  Dec  76;  Hall 

(S.  C.)  Ch.  895  ;   McMillan  v.  Richards,  v,  Savill,  8  Iowa,  87;  Chick  v,  Willetts,  2 

9  Cal.  865 ;  United  States  v.  Athens  Ar-  Kan.  884  ;   Caruthers  v,  Humphrey,   12 

mory,  85  Ga.  344  ;  Fay  v.  Cheney,   14  Mich.    270  ;    Bryan  v.   Butts,   27   BarU. 

Pick.  (Mass.)  899;  Caruthers  v.  Humph-  (N.  Y.)  508;  Thayer  v.  Cramer,  1  McCoid 

rey,   12  Mich.  270  ;   Bryan  r.  Butt^  27  (S.  C.)  Ch.  895. 

Barb.   (N.   Y. )    508  ;    Hall    v.   Sayill,  8  In  Alahama,  a  mortgage  is  regarded  as 

Iowa,   87.      But  in  some  of  the  States  possesBing  a  dual  nature,  bearing  one  char- 

the  legal  title  is  held  to  pass  for  some  acter  in  a  court  of  law  and  another  in  a 

purposes.     Thus,   in  Glass  v.   Ellison,  9  court  of  equity,  but  the  le^^  estate  is 

N.  H.  69,  it  was  held  that,  for  the  pro*  treated  as  remaining  in  the  mortgagor  un* 
tection  of  the  interests  of  the  mortgagee,  •  til  condition  |>roken,  when  it  at  once  Tests 

and  in  order  to  give  him  the  full  benefits  in  the  mortgagee,  leaving  only  an  equity 

of  his  security,  the  legal  estate  passes,  but  of  redemption  in  the  mortgagor.     Welsh 

that  for  other  purposes  the  mortgage  is  in  v.  Phillips,  54  Ala.  309.    In  Arkansas,  the 

general  held  to  operate  only  as  a  mere  legal  estate,  as  between  the  mortgagor  and 

security  for  the  debt.     See  also,  to  same  mortgagee,  is  treated  as  being  in  the  latter, 

effect,  Clark  v.  Raybum,  1  Kan.  281.     In  but  as  to  third  persons  it  is  in  the  mort- 

many  of  the  States,  as  between  the  mort-  gagor.    Terry  v,  Rosell,  82  Ark.  478;  Col- 

gagor  and  mortgagee,  it  is  held  that  the  lins  v.  Torry,  7  Johns.  (N.  Y.)  278  ;  Blan- 

title  passes,  but  not  as  to  third  persons,  chard  v.  Brooks,  12  Pick.  (Mass.)  47.     In 

Terry  v,  Rosell,  82  Ark.  478.  Kansas,  Life  Association  v.  Cook,  20  Kan. 

s  Blaney  v.  Bearce,  2  Me.  182;  Briggs  19;  Michigan,  Wagar  v.  Stone,  86  JMich. 

V.  Fish,  2  D.  Chip.  (Vt.)   100  ;  Carter  v,  864 ;  Nebraska,  Harley  v.  Estes,  6  Neb. 

Taylor,  8  Head  (Tenn.),  80;   Erskine  t.  886;  California,  Jackson  v.  Lodge,  ante; 

Townaend,  2  Mass.  495;  Wood's  Landlord  Georgia,  Rayland  v.  Justices,  10  Ga.  65; 

&  Tenant,  183  et  acq,  Nevada,   Whitman  v.  Shiverick,  8  Not. 

*  Whitmore  v.  Shiverick,  8  Nev.  288;  288;  and,  indeed,  in  most  of  the  States,  a 

Jackson  v.  Lodge,  86  CaL  28  ;  McMillan,  mortgage  is  held  to  be  a  mere  security, 

V.   Richards,   9    id.    865  ;    Goodenow  v.  vesting  no  estate  in  the  mortgagee  until 

Ewer,    16  id.    461 ;   Boggs  v.   Hargrove,  after  foreclosure,  Myers  v.  White,  1  Rawle 

id.  559;  Fogarty  v.  Sawyer,  17  id.  589;  (Penn.)  858;  State  v.   Laval,  4  McCord 

Button  V.  Warshauer,  21  id.  609;  Blud-  (S.C),  886;  Cheeverr.  Railroad  Co.,  89  Vt. 

worth    V.   Lake,   83    id.   265  ;   Davis  v.  863;  while  in  Rhode  Island,  Connecticut, 

Anderson,  1  Ga.  176;  Rayland  v.  Justices,  New  Hampshire,  Minnesota,  Indiana,  North 
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in  England,  while  the  mortgagor  is  in  poasesaion,  or  in  rec«pt  of  the 
rents  and  profits,  be  le  treated  as  a  freeholder,  and  as  such  is  entitled 
to  vote  in  the  election  of  members  of  Parliament.'  and  is  entitled  to  re- 
tain possession  until  the  mortgagee  enters  or  brings  ejectment,'  and  iSi  I 
not  liable  to  the  mortgagee  for  the  rcnt«  or  profltfi  of  the  premisea.*:  i 
The  right  of  the  mortgagor  to  retain  posacssion  of  the  premises,  and 
oonsequently  his  right  to  lease  the  same  atler  mortgage,  is  generally'  up- 
held, but  must  depend  largely  upon  the  language  of  the  mortgage,  and 
upon  the  statutes  relating  thereto  in  the  several  States,  although  tiie 
instances  are  rei^-  rare  where  a  mortgagee  takes  possession  before  ooo- 
dition  broken,  or  even  before  foreclosure  and  final  decree.     But,  with- 
out stopping  lo  discuss  the  rehition  of  the  parties  to  the  estate  riirtber, 
it  may  be  said  tliat  the  tenant  can  accjuire  no  gi'eat«r  rights  than  ttaa 
mortgagor  himself  had,  but  may  defend  his  title  under  the  lease  to  tha^  ' 
same  extent  that  the  mortgagor  could,  and  may  even  redeem  the  estate   i 
lo  protect  bis  term.* 


Carolioa,  MisaUdiiipi,  HUsouri.  and  MubK' 
cliuMlW,  the  common-law  rule,  with  »ome 
limiUlioDs,  pnvntU.  It  U  a  men  inciilent 
of  the  debt,  and  fulls  with  iL  Morria  v. 
Boron,  123  Uus.  68;  Beaton  r.  Bsilcy, 
60  Vt.  137. 

In  New  York,  by  slatute,  *n  tetioD  of 
pjeetment  bj  a  mort^tagM  ii  abotkhed,  and, 
(ii  the  auwiii«  of  any  coDlmct  for  po«8ee- 
■ion,  tbe  mortgagor  ia  entitled  thereto,  and 
to  the  rents  and  ])ro(iU  of  the  cstute,  uii- 
leaa,  upon  a  proper  ahowing  aa  to  the  in- 
Bde<xaacy  of  the  aecarity,  and  the  irreapon- 
■ibility  of  the  tnortgsgor,  the  coarts  will 
appoint  a  receiver  of  the  rents.  Aator  v. 
Tomer,  U  Paige  (N.  Y.)Ch.  436;  Sealna. 
Co.  V.  Stebbias,  3  id.  GS5.  But  ^fiez  sale, 
B  tenant  who  went  in  under  the  mortgagor, 
and  waa  made  a  part;  to  tbe  piwfedinga, 
la  bound  to  attom  to  the  purchaser.  Lot- 
ett  V.  Church.  9  EIow.  Pr.  (N.  Y.)  229. 

■  31  4  Will  IV.  c.  16,  i  23. 

*  Rex  V.  Edington,  1  East,  293;  Eeecb 
*.  Hall,  1  Dour.  21;  Bree  «.  Kolbech,  2 
id.  A65;  Rmding  of  Judge  Trowbridge,  S 
Haaa.  651;  Clark  v.  Raybarn,  1  Kan.  381. 

*  Renard  v.  Brown,  7  Neb.  449,  The 
mortgagor'a  right  to  lease  and  take  the 
rents  continues  until  it  ia  diveated  liy 
■ome  poaitive  interference  of  the  mortga- 
gee. Dunn  V.  Tillery,  79  N.  C.  497; 
Chadboum  v.  Headeraon.  68  Tenn.  ISO; 
Gibson  v.  Farley,  16  Maas.  280. 

*  Rogers  •.  Moore,  11  Conn.  6BS.  As 
to  tenant's  right  to  radaem,  ae«  AreriU 


«.  Taylor,  8  N,  Y.  44.  In  Walker  v. 
Slag,  44  Tt.  601,  it  waa  held  that  m 
mortgagee  nho  has  neTer  taken  jioa«CB> 
giou  under  hia  mortgage,  but  haa  per- 
mitted the  aai>igne«  of  the  mortgs^r  to 
remain  la  possession,  has  no  greater 
claim  againet  him  for  rents  and  pioStt 
than  he  would  have  sgainat  tbe  nion- 
gagor;  and  it  is  wi'll  Settled  that  h»  hsM 
no  claim  upon  the  intirlga}(or  tliotofor, 
either  at  hiw  or  in  equity.  Er  parte  Wil- 
son, 2  V.  &  B.  252;  Hill  v.  Beiley,  90 
Bear.  127;  Walmsley  v.  Mitea,  7  C.  B. 
N.  8.  115;  Mosa  v.  Oallimore,  1  Doug. 
2S3  ;  Trent  v.  Hunt,  8  Kxch.  U;  Joly  tr. 
Arbuthnot,  28  L.  J.  Ch.  547  ;  Cole  on 
Ejuctment,  36,  473.  In  Georgia,  the  mort> 
gagor  is  entitled  to  all  the  rents  and  prof- 
its of  the  land,  until  he  is  sold  out  and 
diajiosscsseil  by  farce losn re  proceedings. 
Vaaon  v.  Ball,  56  Ga.  263.  I[i  Kentucky, 
uttk-sa  the  rents  and  prohta  are  specially 
|iled({ed,  the  same  rule  prctails,  and  the 
mortgagee  cannot  claim  thorn  as  a  |p.gal 
incident  of  the  eataU.  A  court  of  equity 
may,  after  the  debt  becomes  due,  if  th« 
property  is  inailciuale  to  secure  tbe  debt, 
in  an  action  lo  foreclose  the  mortgM^ 
appoint  a  receiver  of  the  rents.  But 
if  there  ia  no  deficiency,  they  go  to  tha 
mortgagor.  Douglass  v,  ClJiie,  12  Bnsh 
(K'y.),  608.  In  Mississippi,  the  mortftagor 
retaina  the  legal  title  and  right  of  posaeo- 
■ion  until  condition  broken,  and  the  mort- 
gagee cannot  intcfera  therewith,  nor  cmi 
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The  mortgagor  is  now  generally  treated,  at  least  in  eqoity,  as  retain- 
ing both  the  legal  and  the  equitable  title,  and  the  mortgagee  as  only 
holding  under  his  mortgage  a  oonditional  title  or  lien  upon  the  land  fx 
the  payment  of  the  debt  it  is  given  to  secure.^     But  whatever  may 

the  mortgagee  take  the  rents  and  profits  right  and  by  rirtne  of  bis  title»  and  not  as 

unless  so  agreed.  Myers  v.  Estell,  48  Miss,  a  tenant  at  safTennce.     Hooper  v.  WilMO» 

873 ;  Black  v.  Payne,  52  Miss.  271.     In  12  Yt  695;  Crippin  v.  Morrison,  18  Mieh. 

North  Carolina,  the  mortgagor  is  treated  as  23;  Kidd  v.  Temple,  22  Cal.  255.    And  if 

having  an  equitable  freehold.     State  v.  a  mortgagee  takes  a  lease  of  the  mortgagor 

Ragland,  75  N.  C.  12.     In  Tennessee,  the  of  the  same  lands,  he  will  be  treated  as 

mortgage  to  the  extent  of  the  mortgage  debt  holding  under  the  lease  until  he  has  made 

ia  pro  tarUo  a  sale,  giving  the  mortgagee  all  his  election  to  hold  under  the  mortgage, 

the  rights  of  a  bonajide  purchaser.   2Tenn.  Wood  tr.  Felton,  9  Pick.  (Mass.)  171.  And 

Gh.  581.    So  in  Iowa.    Hewitt  v.  Rankin,  after  condition  brokMi  he  may  hold  under 

41  Iowa,  85.    In  Vermont,  after  condition  his  mortgage  without  first  surrendering 

broken,  he  may  enter  and  take  possession  possession  under  the  lease.      Shields  «. 

without  previous  notice,  if  he  can  do  so  Lozear,  84  N.  J.  L.  498.    The  mortgagor's 

peacefully.      Fuller  v.  Eddy,  49  Vt.  11.  interest  is  an  estate  of  inheritance  in  oo 

So  in  Maine,  he  may  enter  and  harvest  the  wise  affected  by  the  mortgage  before  entiy 

crops,  unless  the  mortgagor  is  occupying  and  foreclosure.      White  «.   Rittemeyaiv 

by  agreement,  as  tenant.    Oilman  v.Willa^  80  Iowa,  268.    See  Miner  v.  Beekman,  11 

66  Me.  271.     In  Pennsylvania,  the  mort-  Abb.  Pr.  N.  a.  (N.  Y.)  147  ;  Norcrosa  n 

gagee  is  treated  as  having  the  title  and  Norcross,  105  Mass.  2(S5 ;  O'Dougherty «. 

light  of  possession  to  hold  until  payment.  Felt,  65  Barb.  (N.  Y.)  220.    And  ewn 

and  may  enter  and  hold  the  lands  and  after  the  debt  is  due  he  is  not  entitled  to 

receive  the  rents  and    profits  until  the  the  rents  and  profits,  unless  the  security  is 

mortgage  debt  is  paid.     Tiyon  v.  Musson,  insufficient      Myers  v.  Estell,   48  MissL 

77  Penn.  St.  250.     These  conflicting  doc-  878.      As  to  the  nature  of  mortgagor's 

trines   are,    however,   only  applicable  to  estate,  see  Kline  v,  McQueriun,  24  N.  J. 

ordinary  mortgages,  and  the  parties  may,  Eq.  411 ;  Hill  v.  Hewitt,  85  Iowa,  568 ; 

by  special  provision,  entirely  change  the  Trimro  tr.  Marsh,  64  N.  Y.  599;  Annap<^ 

respective  rights  of  the  parties  under  the  lis,  &c.  R.  R.  Co.  v,  Oantt,  85  Md.  115. 

mortgage.  The  mortgage  is  but  a  security,  and  the 

^  Carpenter  v.   Bowen,   42  Mias.   28;  freehold  still  remains  in  the  mortgsgor. 

Trimm  v.  Marsh,  54  N.  Y.  599;  Fletcher  Jackson  v.  Willard,  4  Johns.  (N.  Y.)  41. 

V.  Holmes,  32  Ind.  497;  Buchanan  v.  Mun-  He  is  seised  and  is  the  legal  owner.    Oir 

roe,  22  Tex.  537  ;  Williams  v.  Beard,  1  v.  Hadley,  86  N.  H.  575 ;  Hitchcock  m. 

S.  C.  809  ;  Johnston  v.  Houston,  47  Mo.  Harrington,  6  Johns.  (N.  Y. )  290 ;  Ron. 

227;  White  v.  Rittemeyer,  80  Iowa,  268;  yan  v.  Mensereau,  11  id.  584.     The  mrat- 

Fletcher  i;.  Holmes,  32  Ind.  497 ;  Elfe  ».  gagee,  before  condition  broken  at  least» 

Cole,  26  Ga.  197  ;  Mack  v.  Witzler,  39  has  no  estate  in  the  land  distinct  from  the 

Cal.  247;  Priest  r.  Wheelock,  58  IlL  114.  debt     Aymar  v.  Bill,  5  Johns.  Ch.  570» 

Although  in   form  a  conve3rance  in   fee  When  out    of  possession  he  cannot    be 

upon  condition,  yet,  in  efiect,  even  after  treated  as  the  proprietor  of  the  estate. 

condition  broken,  it  is  a  mere  security  for  Norwich  v,  Hubbard,  22  Conn.  587.    It  is 

a  debt,  and  the  title  reverts  without  a  re-  only  a  security,  and  the  mortgagor  has  the 

conveyance,  whenever  the  debt  is  paid,  ssme  rights  to  the  estate  that  he  ever  had. 

Pease  v.  Pilot  Knob  Iron  Co.,  49  Mo.  124;  except  against   tha  mortgagor.     WiUdns 

and,  before  foreclosure,  is  not  subject  to  v,  French,  20  Me.  Ill;  Orr  v,  Hadlsy,  86 

levy  and  sale,  Buckley  v.  Daley,  45  Miss.  N.  H.  575.    And  as  against  him,  until  ht 

838.     And  until  condition  broken  he  is  has  legally  entered  for  condition  broken, 

entitled    to    possession,   unless  otherwise  Kennett  v.  Plummer,  28  Ma  142;  under 

provided  in  the  mortgage,  and  is  in  by  foreclosure  proceedings,  or  as  a  judgment 


BTATOTES  OB"  LIMITATION.  [CHAP.  XVIII. 

be  the  true  relation  of  the  parties  to  the  property,  it  is  held  that, 
whichever  may  be  in  posseesioo,  be  holda  tlie  poseesaiou  for  the 
other,  until  condition  broken,  and  neither  can  set  up  an  adverse 
claim  against  tlie  other  until  that  event  has  transpired.'  The  rule  is 
that  tiie  mortgagor  and  bis  vendee  bold  In  mi Irardi nation  to  the  title  uf 
the  mortgagee,  not  adversely  to  him;  and  the  statute  of  limitatiuna 
does  not  run.  even  a^cr  the  law-day  ia  past,  as  in  favor  of  the  mort- 
gagor or  his  vendee,  without  some  overt  act,  throwing  otf  allegiance ; 
for  it  cannot  be  known  otherwise  that  ttie  mortgagor  or  his  vendee  is 
not  quietly  enjoying  the  posseasion  of  the  equity  of  redemption,  at  all 
times  acknowledging  the  rights  of  the  mortgagee ;  and  if,  In  an  action 


of  a  court  of  Inw,  or  by  the  consent  of 
tba  mortgagor.  Hooper  p.  Wilson,  12  Vt. 
fl9G;  Criiipen  v.  Morrison.  13  Mich.  23; 
Pierce  v.  Brairn,  24  VL  195;  Hill  e.  Rob- 
nUoa,  21  Mis9.  36S;  Pratt  v.  Skolfield,  tS 
Mb.  38fl.  LoBD  Mj»NaytELn,  in  The  King 
p,  St.  Slichasl'a,  2  Doug.  631,  verj-  oleotly 
defines  the  relntions  of  the  morl^agor  and 
martgngM  to  tba  Unds.  He  aa.yi:  "A 
mortgagor  in  posaeaidon  gaioB  >  eettlement 
because  tha  mortgagee,  notwithstaniling 
the  form,  hoa  bat  a  chattel,  and  the  mort- 
gage is  only  secarity.  It  is  an  alTront  to 
common  senae  to  say  that  the  m  ■ago 
is  not  thd  real  owner."    In  an  ear  mi 

Martin   s.  Weston,  2   Burr.  B78,  b       h 
detines  the  inlcreat  covered  by  a  m  rlgag 
"A  mortgjign  ia  a  ibargo  iiiioii  t 
And  whatever  would  give  the  mo 
cany  the  estate  in  the  land  alo  g        h 
it,   10  any  jiurpose.      The  estate 
land  is  the  same  thing  as  the  mo        d 
upon  it.     It  will  be  liable  to  d    ts 
will  go  to  the  executors  ;   it  will  p  ss 
will  not  made  and  executed  with  the  sol- 
emnities reqiiircd  by  the  statute  of  fmuda. 
lie  assignment  of  the  debt  or  forgiving  it 
will  draw  the  land   after  it  as  a  conse- 
quence,    fay,  it  would  do  it,  though  Ibo 
debt  was   forpiven   only   by   parol,"     In 
Eaton  B.  Jaquea,  2  Dong.  455,  a  term  for 
years  was  assigned  by  way  of  mortgage  with 
a  clause  of  redemption,  anil  it  was  held  by 
the  court  that  the  lessor  eould  not  sue  the 
mortgagee  ai  assignee  of  all   the  estate, 
right,  title,  interest,  &c.,  of  the  mortgagor 
Bven  afl«r  the  mortgage  had  Wn  forfeited, 
nnless  the  mortgagee  had  taken  actual  pos- 
session.   See  also,  to  same  elTert,  Walker  v. 
Beeves,  2  Doug.  461,  note  1.     In  The  King 
V.  Eddingtou,  1  East,  288,  it  was  held  that 


the  object  of  a  mortgage  ia  merely  to  secure 
a  debt,  and  that  the  legal  estate  still  n- 
mainii  in  the  mortgagor;  and  it  was  held 
also  that  the  husband  of  a  woman  who  bad 
an  estate  in  a  term  tor  uiuety-uine  ycara, 
but  M'hich  had  been  by  her  and  her  lintt 
hnnlnnd  mortgaged  to securea  loan, gained 
a  settlement  by  a  residence  upon  the  estate 
for  forty  days,  under  a  statute  which  eu- 
abled  a  person  owning  a  freehold  estate  ia 
a  parish,  who  resided  upon  it  for  the  period 
of  forty  days  to  ncijuire  u  settleniont  thewini 
and  the  court  adopted  the  rule  as  stated 
Lo  D  Manrcield  in  The  King  c-  St, 
M  hae  s,  fupm.  See  opinion  of  Grose,  J. 
Th  gal  estate  of  tha  mortgagor  ia  not 
d  es  by  condition  broken  or  entry 
by  the  mortgagee,  but  he  retains 
h  estate  therein  that  it  may  be  levicil 
po  d  sold  under  execution.  Triinm 
54  M.  Y.  59a  ;  Gorham  v.  Ar- 
Mieh.  2)7.  Bnt  emira,  see  Buck- 
D  ly,  45  Miss.  338.  In  Kennett  v. 
P  m  ,  SS  Mo.  142.  it  was  held  that, 
until  after  condition  broken  and  entry  by 
the  niortgagee,  the  mortgagor  continues 
owner,  and  may  lease  the  estate,  and  in 
every  respect  deal  with  it  as  owner.  Mc- 
Kircher  v.  Hawley,  18  Johns,  (S.  Y.)  2S9; 
Partington  v.  Woodcoi'k,  5  S.  &.  M.  872; 
WatU  o.  Coffin,  11  Johns.  (N.  Y.)  495; 
Rogers  V.  Hnmpbreys.  4  Ad.  k  FA.  299; 
Partington  v.  Woinlcoi-k,  5  N.  S,  M.  672  ; 
Petc^rs  «.  Elkins.  14  Ohio,  3H  ;  McKirclier 
V.  Hawley,  Ifl  .loliiis.  fN',  Y.)  289;  Rogers 
V.  Moore,  n  t'onn.  5.13. 

1  Gould  V.  Nowninn,  6  Maaa.  239; 
8weot*r  v.  Jewell,  33  Me.  446;  Colton  i:. 
Smith,  11  Pick.  (Mas.s.)  311;  McGuin-  v. 
Shelby,  20  Ala.  456. 
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by  the  second  mortgagee  against  the  mortgagor,  he  recbver  the  prdp- 
ert}',  and  purchase  subsequently  at  his  own  sale,  the  first  mortgagee  is 
not  barred,  by  limitation,  until  six  years  from  the  sale,  of  his  right  of 
foreclosure.^  ^'  One  is  much  at  a  loss,"  says  Patterson,  J.,^  ^^  as  to  the 
proper  terms  in  which  to  describe  the  relation  of  mortgagor  in  posses- 
sion to  the  mortgagee.  In  one  case '  such  mortgagor  is  held  to  be  ten- 
ant  to  the  mortgagee ;  sometimes  he  is  said  to  be  the  bailiff  of  the 
mortgagee ;  and  in  a  late  case  Lord  Tenterden  said  that  his  situation 
was  of  a  peculiar  character.  But  it  is  clear  that  his  possession  is,  at 
all  events,  not  adverse,  to  the  title  of  the  mortgagee."  *  It  has  some- 
times been  thought  that  the  mortgagee  occupies  the  position  of  a  trus- 
tee to  the  mortgagor ;  but  as  there  is  no  trust  expressed  in  the  mortgage, 
if  he  can  be  said  to  be  a  trustee  at  all,  it  is  only  by  implication,  and  in 
subordination  to  the  main  purposes  of  the  contract.  His  right  is  quali- 
fied and  limited,  yet  he  has  a  distinct  and  beneficial  interest  in  the 
estate  which  may  in  a  certain  oontingenc}*  become  absolute  and  per- 
petual, and  may  be  enforced  against  the  moitgagor.  It  is  a  general 
rule  that  a  trustee  is  not  allowed  to  deprive  his  cestui  que  trust  of  the 
possession ;  but  a  court  of  equity  never  interferes  to  prevent  the  mort- 
gagee from  assuming  the  possession.  In  this  respect,  it  will  be  per- 
ceived that  there  is  a  marked  difference  in  the  contract  between 
mortgagor  and  mortgagee,  and  trustee  and  cestui  que  trust,  A  trustee 
is  estopped  in  equity  from  dispossessing  his  cestui  que  trusty  because 
such  dispossession  would  be  a  breach  of  trust.  A  mortgagee  cannot  be 
estopped,  because  in  him  it  is  no  breach  of  trust,  but  in  conformity  to 
his  contract.  On  the  same  principle  a  mortgagee  is  not  prevented,  but 
assisted  in  equity,  when  he  has  recourse  to  a  proceeding  which  is  not 
only  to  obtain  the  possession,  but  the  absolute  title  to  the  estate,  by 
foreclosure.  There  is  no  resemblance,  in  this  respect,  to  the  character 
of  a  trustee,  but  to  a  character  directly  opposite ;  and  it  is  in  this 
opposite  character  that  the  mortgagee  accounts  for  the  rents  and  profits 
when  in  possession,  and  when  he  is  not,  receives  the  interest  of  his 
mortgage  debt.  The  ground,  therefore,  on  which  a  mortgagee  is  in 
any  case  and  for  any  purpose  considered  to  have  a  character  resembling 
that  of  a  trustee  is  the  partial  and  limited  right,  which,  in  equity,  he  is 
allowed  to  have  in  the  whole  estate,  legal  and  equitable.  And  hence, 
although  as  a  general  rule  the  statute  will  not  apply  to  a  direct  trust, 
yet  a  mortgagee  is  allowed  to  set  up  lapse  of  lime  as  a  bar  to  the 
equity  of  redemption.*  After  the  mortgage  debt  has  been  paid,  if  the 
mortgagee  is  in  possession  from  that  time,  he  holds  the  premises  as 
trustee  for  the  mortgagor,  and  he  cannot  set  up  his  possession  as 

1  Boyd  V.  Beck,  29  Ark.  703;  Jamison         «  Jones  v.  Williams,  6  Ad.  &  El.  291. 
V.  Perry,  38  Iowa,  14;  Rockwell  v.  Ser-  •  Partridge  «.  Bere,  6  a  &  Aid.  604. 

vant,    63   111.    424;  Parker  v.   Banks,  79         *  Wilkinson  v.  Flowers,  37  Miss.  579. 
N.  C.  480;  Medley  v.  Elliott,  62  111.  682;  *  Cholmondeley  ».    Clinton,    2    J.    & 

Martin  v.  Jackson,  27  Penn.  St.  604.  W.  1. 
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adverse  until  ha  has  done  some  act  which  shows  that  hia  poBseseioo  ood 
claim  is  adverse.' 

Sec.  222.  DUttnotlon  between  Note  at  Bond,  and  the  Koitgacv 
given  to  aecura  Its  Pajrment.  Periods  ol  Iitmltation  aa  to.  In  tha 
aereral  Btmtes.  —  The  fuct  that  a  note  or  otlier  sHt^rJty  is  recited  ia 
the  mortgage  which  is  given  to  secure  its  payment  docs  not  raise  the 
note  or  other  debt  from  the  character  of  a  simple  contract  to  a  sp^ 
oiolty,  or  in  anywise  affect  or  change  the  operation  of  the  statute  of 
timitatiDoa  thereon;  nor,  on  the  other  hand,  generally,  does  t^e  cir- 
cumstance that  the  Htatul«  has  ran  upon  the  note  or  debt  affect  the 
mortgage  given  to  secure  it,  or  destroy  the  lien  which  it  imposes  upon 
the  land  for  the  payment  of  such  debt.  In  some  of  the  States,  as  Call* 
forriia.'  Nevada,*  Nebraska,*  Illinois,'  Iowa,'  Texas,'  and  Kansas.* 
the  debt  ia  regarded  aa  the  principal,  and  the  mortgage  as  a  mere  iocl- 
dent,  and,  consequently,  when  the  debt  is  barred,  tlie  remedy  upOD 
the  mortgage  is  also  barred.  This  peculiar  doctrine,  however,  ia  due 
to  the  statutes  in  those  States,  rather  than  to  the  iDtroduL-tioa  of  a 
new  principle  by  the  courts.  In  most  of  the  States  the  stattite  run* 
upon  the  note  or  debt,  which  is  merely  a  simple  contract,  within  a 
shorter  period  than  it  does  upon  the  mortgi^e,  which  is  a  8|>eciatty  ;  but 
while  the  debt  itself,  because  of  the  statute  bar,  ceases  to  be  enforceable 
as  a  personal  claim,  yet  the  lien  create<l  by  the  mortgage,  as  well  aa 
the  right  to  enforce  it,  still  remains,  and,  if  enforced  before  it  is  also  j 
barred,  continues  as  a  valid  security  for  the  debt  and  for  the  interest  I 
accruing  thereon  even  after  the  debt  itself  is  barred  by  the  statute,  —  tha  I 
rule  being,  that,  where  the  security  for  a  debt  is  a  lien  on  pro|)erty,  real 
or  personal,  the  lien  is  not  impaired  in  consequence  of  the  ninning  of 
the  statute  of  limitations  upon  the  debt.*    The  debt  is  not  extinguished, 


1  Green  v.  Turner.  38  Iowa,  112;  Ham- 
moiid  D.  Hojikina,  3  Yerg.  (Tenn.)  525; 
Y»rdborough  v.  N«well,  10  id.  879- 

•  Lord  o.  Morris,  18  Cal.  482. 

•  VcnTj  B.  Confidence  Co.,  1  Nev.  618. 

•  Hurley  v.  Estea,  6  Neb.  S8fl. 

•  Harris  v.  MilU,  2S  111.  44]  Hagan  s. 
Parsons,  «7  id.  170. 

•  Cower  e.  Winchester,  33  lowTi,  303; 
CUntoD  Co.  o.  Coi.  37  id.  B70. 

'  Ross  V.  Mitchell,  28  Tex.  150;  Duty 
V.  Graham,  12  id.  427. 

«  Schumackcr  i.  Siehert,  18  Kan.  lOi. 

»  Chaml«rlin  o.  Muder,  18  N.  H.  381. 
The  genrral  rule  that  a  discharfte  of  the 
debt  diwbarifeB  the  mortgage  lien  given  to 
•ecnre  it,  does  not  applj  where  the  debt  ia 
merely  barred  by  the  statute  of  lituitationS 
or  by  a  certificate  in  bankruptcy.  Buck  v. 
Cooper,  26  Mias.  6flB.     The  rule  relative  to 


the  extinguisbment  of  the  mortgage  under 
anch  circulnstances  is,  that  the  mortpjje  ia 
not  extinguished  by  an  extinguishment  of 
the  mere  personal  liability  of  the  mort- 
gagor by  operation  of  law  or  by  agreement 
of  the  parties,  even  it  there  ia  no  intention 
to  extinguish  the  debt  itself,  Donnelly  p. 
Simonton,  13  Minn.  301;  holding  that 
the  mortgage  is  not  extinguished  by  tha 
running  of  the  statute  upon  the  note  or 
obligation  nbich  it  is  given  to  secure.  In 
Higgins  v,  Scott,  Z  B.  &  Ad.  413.  this 
principle  is  illustrated  in  the  case  of  an 
BttortKv's  lien  upon  a  judgment,  which  it 
was  held  might  be  enforced,  although  his 
remedv  for  the  d.-bt  itself  waa  \»mi. 
Potter  0.  Stranakv,  48  Wis.  2S5;  Thayer 
tr.  Mann,  19  Pick.  (Mass.)  fi3S  ;  Tonti- 
send  «.  Jennison,  0  How.  (U.  S.)  413; 
Belknap  V.  Gleason,  11  Conn.  IdO;  Hay«r 
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but  the  remedy  is  taken  away  by  the  statute.^  A  mortgage,  being  a 
specialty,  is  barred  by  the  lapse  of  the  period,  after  it  becomes  dae^ 
fixed  upon  by  statute  for  that  class  of  obligations ;  and  where  specialties 
are  not  specially  provided  for,  they  are  left  subject  to  the  operation  of 
the  common-law  presumption  of  payment  arising  fh>m  the  lapse  of 
twenty  years,  without  the  payment  of  any  part  of  the  principal  or  inter- 
est, after  it  becomes  due.^    In  some  of  the  States  the  statute  provides. 

«.  Pruyii,  7  Paige  (N.  Y.)  Ch.  465;  Mc-         »  Low  t?.  Allen,  26  Cal.  141;  Sichel  v. 

Elmoyne  i;.  Cohen,  18  Pet.  (U.  S.)  812;  Carrello,  42  id.  493;  Beckford  «.  Wade,  17 

Spears  «.  Hartley,  8  Esp.  81;  Pratt  t?.  Hug-  Ves.  87. 

gins,  29  Barb.  (N.  Y.)  277;  Crane  v.  Page,         *  The  presumption  that  a  mortgage  is 

4  Cosh.  (Mass.)  488;  Smith  v.  Washington  paid  only  arises  at  the  expiration  of  twenty 

City,  Jtc.  B.  B.  Co.,  88  Gratt  (Va.)  617;  years  from  the  last  payment  of  principal  or 

Browne  v.  Browne,  17  Fla.  607,  85  Am.  interest.     Peck«.  Mallons,  10  N.  Y.  509; 

Rep.  96;  Union  Bankr.  Stafford,  12  How-  People  p.  Wood,  12  Johns.  (N.  Y.)  242. 

(U.  S.)  840;  Eastman  v.  Forster,  8  Met.  Consequently,  if  within  that  time  payments' 

(Mass.)  19;  Sturgis  v.  Crowningshield,  4  have  been  made  by  the  mortgagor  on  ac- 

Wheat  (U.  S.)  122;  Hughes  v.  Bkl wards,  count  of  the  mortgage,  the  presumption 

9  id.  489;  Harris  ».  Vaughn,  2  Tenn.  Ch.  cannot  arise.  New  York  Life  Ins.,  &c  Co, 

488;  Elkins  r.  Edwards,  9  Ga.  826;  Wal-  v.  Covert,  8  Abb.  Dec.  (N.   Y.)  860;  or 

tennire  v.  Westover,  14  N.  Y.  20;  Myer  even  if  he  has  admitted  the  legal  existence 

r.  Beal,  6  Greg.  180;  Trotter  v,  Erwin,  of   the    mortgage,    Meyer   v.    Proyui    7 

27  Miss.  772;  Cook  v.  Culbertson,  9  Nev.  Paige  (N.  Y.)  Ch.  465.  And  an  admission 

199;  Henry  v.  Confidence  G.  h  S.  Mining  by  a  purchaser  from  the  mortgagor  and  a 

Co.,    1    Nev.   619;    Nevitt  v.  Bacon,    82  promise  to  pay  it  within  twenty  years  will 

Miss.    212;  Wilkinson  r.    Flower,  87  id.  rebut  the  presumption  of  payment  both  as 

179;  Reade  v.  Edwards,  2  Nev.  302;  Gary  against  the  purchaser  and  his  judgment 

V.  May,  16  Ohio,  66;  Fisher  v.  Mossman,  ci-editors.     Park  v.  Peck,  1  Paige  (N.  Y.) 

11  Ohio  St.  42;  Wood  v.  Augustine,  61  Ch.    477;  Belmont  v.  O'Brien,  12  N.  Y. 

Me.  46;  Longworth  v.  Taylor,  2  Cin.  (Su-  894;  People  «.  Pierce,  10  Johns.  (N.  Y.) 

perior  Ct.  Ohio)  39;  Kennedy  v.  Knight,  414;  Newcoms  v.   St.  Peter's  Church,   2 

21  Win.  340;  Kellar  v.  Sinton,  14  B.  Men.  Sandf.  (N.  Y.)  Ch.  636;  Marvin  v.  Hotch-' 

(Ky.)  317;   Richmond  v.  Aiken,  25  Vt.  kiss,  6  Cow.  (N.  Y.)  401.     But  this  pre- 

824;  Ohio  L.   AT.  Ins.  Co.  r.  Winn,  4  sumption  cannot  be  rebutted  by  mere  proof 

Md.  Ch.  253;  Cleaveland  v.  Harrison,  15  of  non-payment  in  fiBWjt     Fisher  «.  New. 

Wis.  670.     '*  It  is  weU  settled,"  says  Hin-  York,  67  N.  Y.  78.     "  It  is  perfectly  set- 

MAN,  C.  J.,  in  Hough  v.  Bailey,  32  Conn,  tied,"  says  Sir  William  Grant,  in  Barron 

288,  "that  the  mere  fact  that  a  debt  is  r.  Martin,  19  Ves.  827,  "  that  twenty  years' 

barred  at  law  by  the  statute  of  limitations  possession  by  the  mortgagee  is  prima /aei« 

does  not  constitute  a  defence  to  a  bill  for  a  bar  to  the  right  of  redemption."    Craw- 

the    foreclosure  of  a  mortgage  given  to  ford  v,  Taylor,   42  Iowa,  260;  Moore  ». 

secure  it,  or  to  an  action  of  ejectment  to  Caple,  8  Johns.  (N.  Y.)  Ch.  886;  Blake  v, 

recover  possession  of  the  mortgaged  estate.  Foster,  2  B.  &  B.  402;  Demorest  v.  Wyn- 

In  order  to  bar  the  mortgagee's  right  of  koop,  8  Johns.  (N.^  Y.)  Ch.  129;  Hall  v, 

foreclosure,  or  a  suit  at  law  to  recover  pos-  Denckla,  28  Ark.  506;  Johnson  v,  Mounsey, 

session,  the  mortgagor  must  have  been  per-  40  L.  T.  N.  s.  284;  Hoflfman  v.  Harrington, . 

mitted  to  remaiu  in  possession  of  the  prem-  88  Mich.  892;  Amory  v,  Lawrenoe,  8  CUSL 

ises    for    fifteen  years   at  least,   without  523;  Bates  r.  Conrow,  11  N.  J.  Eq.  187;- 

payment  of  any  portion  of  the  debt  or  the  Ayres  v.   Waite,   10    Cnsh.    (Mass.)  72; 

performance  of  any  act  recognizing  the  Roberts  v.  Littlefield,  48  Me.  61 ;  Howland- 

continued    existence    of   the    mortgage."  v.  Shurtliff,  2  Met  (Mass.)  26;  Bandall  v. 

Jarvis  V.  Woodruff,  22  Conn.  548;  Haskell  Bradley,   65   Me.    43;   SUcer  v.   Bank  of 

V.  Bailey,  id.  569.  Pittsburgh,  16  How.  (U.  S.)  57;  Bailey  v. 

2d 
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that  nnless  a  epecialty  U  paid,  either  wholly  or  in  part,  withiu  the 
period  of  twenty  years,  it  shall  be  presumed  to  be  paid ;  and  tbeae  stat- 
utorj-  presumptions,  although  only  a  re-enactment  of  the  coromon-Iaw 
rale  by  the  legielature,  are  nevertheless  treated  as  deriving  increased 
Tigor  by  such  enactment,  and  operate  as  an  absolute  bar  to  a  recover}- 
thereon,  after  the  lapse  of  the  period  fixed  by  statute,  unless  the  oper- 
ation of  the  statute  has  been  saved  by  some  one  of  the  modes  provided 
in  the  statute ;  and  a  court  of  equity  will  decree  the  satisfaction  of  a 
mortgage  which  has  been  permitted  to  lie  dormant  during  the  eutire 
period  fixed  by  statute  for  the  maturing  of  this  presumption  ; '  whcreaa, 
under  the  common-law  presumption,  while  a  eouil  of  equity  in  analogy 
to  the  statute  will  not  enforce  a  mortgage  which  has  been  permitted  to 
lie  dormant  for  the  period  requisite  under  tlie  statute  to  acquire  the 
title  to  land  by  adverse  possession,  neither,  on  the  other  hand,  will  it 
ordinarily  decree  its  satisfaction  unless  paymeut  in  fact  is  proved,  —  the 
mere  lapse  of  time,  of  itself,  not  being  regarded  as  a  sufficient  ground 
for  its  interference,'  and  the  presumption  raised  by  the  lapse  of  such 
period  is  liable  to  rebuttal  by  evidence  which  fairly  raises  a  contrary 
presumption.*  in  the  case  last  cited  it  was  held  that,  where  no  entrj- 
to  foreclose  a  mortgage  has  been  made  iu  compliance  with  the  statute, 
a  bill  to  redeem  may  be  brought  by  a  mortgagor  at  any  time  withia 
twenty  years,  and  that  if  the  mortgagee  has  Iwen  in  peaceable  posaea- 
n  after  condition  broken  for  that  period,  no  interest  having  been  paid, 
right  to  redeem  is  not  favored  in  equity,  and  in  analogy  to  the 
statute  the  mortgagor  will  not,  except  for  special  reasons,  be  ad- 
Qitted  to  redeem.'  It  may  be  said  that  the  special  reasons  which 
will  let  a  mortgagor  in  to  redeem  alter  the  lapse  of  such  period  must 
come  within  some  one  of  the  exceptions  named  in  the  statute ;  *  and  if 
the  mortgagor  or  those  claiming  uttder  him  is  under  any  disability  at 
the  time  when  the  mortage  debt  matures,  or  the  condition  thereof  is 
broken,  neither  the  statute  nor  the  presumption  applies  until  such  disa- 
bility is  removed.'     There  is  another  circumstance  to  be  considered  in 


Carter.  7  Irpd.  (S.  C. )  Eq,  282;  Slee  P. 
Manhaltiiii  Co.,  1  Pnige  (N.  Y.)  Ch.  4S; 
Hughi's  o.  Eilwflnls,  9  Wheat.  (U.  S.)  4S9; 
Dexter  V.  Aniold,  1  Sumn.  (U.  S.)  109; 
Knowltoii  V.  Wnlker,  13  Wis.  261;  Cook 
V.  Fitikler,  9  Mich.  131;  Boss  v.  Norvell, 
1  Wash.  (Vn.)  17;  Gunn  o.  Brantley,  21 
Ala.  633;  Montgomery  v.  Chndwiek,  7 
lana,  111;  Halscy  v.  Jobnson,  66  111.  139; 
UcNair  v.  Lot,  31  Mo.  283. 

>  Kellogg  V.  Woods,  7  Paige  (N.Y.)  Ch. 
57S. 

*  CoBt«s  V.  Roberts,  2  Phila.  (Pped.) 
241. 

'  Ayres  v.  Walte,  10  Cuah.  (Mass.)  72. 


•  Robinson  ».  Fife,  3  Ohio  St.  651. 

'  Limerick  r.Voorhis.  »  Johns.  (N.  Y.) 
129;  DemorcBt  v,  Wyukoop,  3  Johns. 
(N,  Y,)Ch.  129, 

«  Beckfor.!  v.  Wmie,  17  Ves.  09;  Price 
D.  Kopner,  1  S.&S.317;  Jennert.  Trocey, 
3  P.  Wms.  287,  note;  Whit«  v.  Kwer,  2 
Vent.  310;  Belch  v.  llairey.S  P.  Wms.  287, 
note;  Lamar  v.  .lames,  3  H.  &  M.  (Md.) 
328;  Demorcat  «. Wyukoop,  ante.  The  in- 
atan-Ts  where  a  nwrtgB(j*e  or  mortga«or  an 
uncJor  disabilities  must  be  c.nreraely  rare, 
as  usually  neither  will  be  under  a  ilisabiTity 
at  the  date  of  the  mort^n^.  Rnt  instances 
may  arise   wheru  a  disability   iuterrenoi 
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determining  the  right  of  the  mortgagor  to  redeem  after  the  mortgagee 
has  been  in  possession  for  the  requisite  statutory  period,  and  that  is, 
whether  during  the  entire  period  his  possession  has  been  adverse  to  the 
mortgagor,  because,  if  he  has  misled  the  mortgagor  by  assuming  an}* 
obligation  to  him  as  a  return  for  his  being  let  into  possession  or  other- 
wise, whereby  the  mortgagor  has  been  induced  to  lie  by  without  redeem- 
ing the  laud,  a  court  of  equity  will  not  treat  the  possession  as  adverse.^ 
In  those  States  where  special  statutory  provisions  are  made  ^  that  a 
failure  to  bring  proceedings  to  redeem  mortgaged  premises  within  a 
certain  number  of  years  after  entry  by  the  mortgagee  shall  forever  bar 
the  mortgagor,  of  course  a  court  of  equity  has  no  power  to  override  the 
statute  and  let  the  mortgagor  in  to  redeem,  where  the  time  has  run  and 
the  statute  fairly  applies ;  but  where  no  statutor}*  provision  is  made, 
courts  of  equity  adopt  the  period  prescribed  b}'  the  statute  for  the  acqui- 
sition of  a  title  by  possession  as  the  period  requisite  to  bar  a  right  of 
entry  by  a  mortgagor  or  mortgagee.' 

Sec.  223.  Btatutory  ProviBions  relative  to  Mortgages. — The  same 
rule  prevails  as  to  mortgage  debts  as  prevails  in  reference  to  other  debts, 
—  that  the  statute  simpl}*  defeats  the  remedy,  but  does  not  extinguish 
the  debt ;  but  as  there  are  distinct  remedies  upon  the  debt,  and  the  mort- 
gage given  to  secure  it,*  and  the  nature  of  the  remedies  depends  upon  the 
character  of  the  respective  instruments,  it  would  seem  to  follow  that,  in 
the  absence  of  an  express  statute  to  the  contrar}'  in  those  States  where 
a  distinction  is  made  between  simple  contracts  and  instruments  under 


between  the  date  of  the  mortgage  and  the 
accruing  of  a  right  of  action  under  it,  as 
where  either  party  becomes  insane. 

^  Deraorest  v.  Wynkoop,  ante;  Rafferty 
V.  King,  1  Keen,  601;  Hyde  v.  Dilloway, 
2  Hare,  628. 

*  As  in  California,  New  Jersey,  Ken- 
tucky, Mississippi,  and  North  Carolina. 

«  Jarvis  v.  Woodruff,  22  Conn.  648; 
Chittenden  v.  Brainard,  2  Root  (Conn.), 
485;  Skinner  v.  Smith,  1  Day  (Conn.), 
124.  In  Haskell  v.  Bailey,  22  Conn.  569, 
Waite,  J.,  says:  "It  is  said  by  Judge 
Story  in  his  Commentaries  upon  Equity 
Jurisprudcnre  that  if  Megal  title  would,  in 
ejectment,  be  barred  by  twenty  years'  ad- 
verse possession,  courts  of  equity  will  act 
upon  the  like  limitation,  and  apply  it  to 
all  cases  of  relief  sought  upon  equitable 
titles  or  claims  touching  real  estate.'  2 
Story's  Eq.  Juris.  §  1620.  Hence  in  those 
States  where  the  rigbt  of  entry  upon  lands 
is,  by  statute,  limited  to  a  period  of  twenty 
years,  a  mortgagor  who  has  suffered  the 
mortgagee  to  remain  in  possession  of  the 


mortgaged  premises  dnring  that  period 
cannot  afterwards  sustain  a  bill  to  redeem, 
without  showing  such  circumstances  as 
will  relieve  his  case  from  the  operation  of 
the  general  rule.  As  in  this  State  the 
right  of  entry  upon  lands  is  limited  to  a 
period  of  fifteen  years,  onr  courts,  proceed- 
ing upon  the  same  principle,  have  repeat- 
edly held  that  the  mortgagor  under  such 
circumstances  must  bring  his  bill  within 
fifteen  years,  and  is  not  allowed  twenty 
years  for  that  purpose.  And  they  have 
said  that  it  may  be  adopted  as  a  rule  that 
the  mortgagee  being  in  i)osse8sion,  a  mort- 
gagor shall  not  have  more  than  fifteen 
years  to  redeem  after  his  equitable  right 
has  accnied,  unless  the  delay  shall  be  ac- 
counted for  by  statute  disabilities,  or  other 
special  circumstances  that  may  be  con- 
sidered equivalent"  Skinner  v.  Smith, 
1  Day  (Conn.),  127;  Lockwood  v.  Lock- 
wood,  id.  295;  Jarvis  v.  Woodward,  ante, 
*  Lent  V.  Shear,  26  CaL  861;  Law  v. 
Allen,  id.  141. 
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seal,  the  circumstance  that  the  statute  has  run  upon  the  one  would  aot 
prevent  or  bar  the  remedy  upon  the  other,  upon  which  the  statute  has  not 
run  ; '  and,  as  we  have  before  seen,  except  where  the  statute  expressly  or 
by  fair  inference  destroys  the  remedy  upon  the  mortgage,  at  the  same 
time  that  the  remedy  is  destroyed  as  to  the  debt,  it  maj'  be  enforced 
after  the  statute  has  run  upon  the  debt,  unless  the  same  statutory  period 
is  applicable  to  both.  Thus,  in  California,  no  disliuction  exists  between 
mple  contracts  and  those  under  seat,  but  the  statute  runs  upon  all 
contracts,  oliligations,  &c.,  founded  upon  an  instrument  of  writing, 
except  a  judgment  or  decree,  &c.,  in  four  years ;  and,  as  the  courts  do 
not  regard  a  mortgage  as  a  conveyance  of  real  estate,  they  hold  that 
when  the  debt  is  barred,  the  mortgage  is  also  extinguished,  because,  being 
a  mere  incidentof  the  debt,  it  cannot  e.xist  independently  of  its  principal, 
which  ia  the  debt.  The  same  rule  prevails  in  several  of  the  new  States, 
where  the  old  theories  relative  to  real  estate  and  the  effect  of  sealed  in- 
struments are  not  adopted  to  their  full  extent,  as  in  lowa,^  Nevada,* 
Ilebraska,*  Texas,'  Illinois,*  and  Kansas ; '  and  such,  indeed,  would  seem 
to  be  the  neces3ar3~  rule  where  this  theory  relative  to  the  nature  and  effect 
of  mortgi^es  prevails.  In  some  of  the  States,  express  limitations  are 
provided  as  to  the  period  within  which  an  action  for  the  enforcement  or 
redemption  of  a  mortage  must  be  brought.  Thus,  in  New  York,'  it  is 
provided  that  an  action  for  the  redemption  of  a  mortgage,  either  with  or 
without  an  account  for  rents  and  proBts,  unless  the  mortgagee  or  thoae 
claiming  under  him  have  continuously  maintained  an  adverse  posscssioD 
of  the  premises  for  twenty  years ;  and  such  a  provision,  in  effect,  exists 
in  the  New  Jvrsey  statute.'  In  Illinois,"'  it  is  provided  that  a  mortgage 
shall  be  barred  in  ten  years  after  a  right  of  action  accrued  thereon.  In 
Kentucky,"  the  remedy  of  a  mortgagor  for  the  redemption  of  a  mort- 
gage is  barred  when  the  mortgagee,  or  any  person  claiming  under  him, 
has  been  in  the  continuous  adverse  possession  of  the  premises  for  fifteen 
years.     In  Mississippi,*"  the  right  of  redemption  is  barred  in  ten  years. 


>  Hough  w.  Bailfiy,  82  Conn.  288; 
Heyer  i:  PrujTi,  7  Paige  (N.  Y.)  Ch.  485; 
MyiTE.  BphI,  50reg.  136;  Crainu.  Paine, 
4  Cuah.  (Moss.)  483. 

'  Clinton  County  v.  Coi,  37  Iowa,  570; 
Green  v.  Turner,  38  iJ.  112;  Gower  v. 
^'inchester,  33  id.  303. 

*  Heniy  v.  Confidence,  &c.  Co. ,  1  Nev. 

eis. 

*  Hurleyn.  Estes,  fl  Neb.  386;  Kjgere. 
RyUy,  2  id.  20. 

'  Ross  r.  Mitchell,  28  Tei.  160;  Duty 
V.  Graham,  12  id,  427. 

*  Hagan  v.  Parsons,  67  III.  170.  But 
in  this  State  a  distinction  exists  between  a 
■ealed  iDBtniment  and  one  not  under  seal ; 


but  na  tlic  debt  is  treated  as  the  principal, 
and  the  mortgage  aa  an  [noidenl,  they  both 
full  together,  unless  tlie  mortgage  contains 
a  covenant  for  the  payment  of  the  deht,  in 
which  case  the  mortgage  is  not  barred  un- 
til  tbc  peiiod  for  the  limitatiou  ot  sealed 
instruments  has  expired.  Harris  t.  Mills, 
28  111.  44. 

I  Chick  V.  Willetta,  2  Kan.  384;  Scha- 
makerr.  Sibert,  18  id.  104. 
'  Appendix,  Kpw  York,  |  379. 
•  Appendix,  Kew  Jersey,  S  18. 

"  Appendix,  Illinois,  §  11. 

"  Appendix,  Kentucky,  §  16. 

"  Ap[>endix,  Mississippi,  S  2666. 
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and  the  remedy  upon  the  mortgage  is  barred  when  the  debt  is.^  In 
Minnesota,'  a  remedy  upon  a  mortgage  is  barred  in  ten  years  after  the 
cause  of  action  accrued  ;  and  such,  also,  is  the  provision  in  North  Caro- 
lina,' both  as  to  the  foreclosure  and  redemption  of  a  moitgage/  In 
California,*  an  action  to  redeem  a  mortgage  is  barred  in  five  3'ear8. 
In  the  other  States,  the  period  of  limitations  is  made  to  depend  upon 
the  penod  requisite  to  bar  an  entry  upon  lands,  or,  in  most  of  the  neir 
States  and  some  of  the  old  ones,*  upon  the  period  provided  for  the  limi- 
tation of  actions  upon  contracts  in  writing,  or  of  instruments  under 
seal.  In  New  Hampshire,  b}'  statute,^  the  note  is  kept  on  foot  as  long 
as  an  action  may  be  maintained  u[X}n  the  mortgage,  which  is  twenty 
years  from  the  time  when  the  debt  becomes  due.'  In  Pennsylvania  and 
Wyoming,  the  period  of  limitation  is  twenty-one  3'ear8,  adopting,  as  is 
generally  the  case,  the  period  requisite  to  bar  a  right  of  entry  upon 
lands,  and  treating  the  mortgage  as  a  conveyance  of  land.  In  Maine, 
Rhode  Island,  Massachusetts,  New  Jersey,  New  York,  Geoi*gia,  Indi- 
ana, Delaware,  South  Carolina,  Wisconsin,  and  Dakota,  the  mortgage 
is  barred  in  twent}'  3'ears  from  the  time  when  the  obligation  it  is  given 
to  secure  matures.  In  Vermont,  Connecticut,  Kentuckj',  Virginia,  and 
Kansas,  the  limitation,  is  fifteen  3*ears.  In  Alabama,  Iowa,  Oregon, 
North  Carolina,  West  Virginia,  Texas,  Nebraska,  Missouri,  Minnesota, 
and  New  Mexico,  ten  years ;  in  Tennessee,  Florida,  and  Utah,  seven 
years  ;  in  Colorado,  six  years  ;  in  Arkansas,  California,  and  Idaho,  five 
years ;  in  Nevada,  four  years ;  in  Montana,  three  years. 

Sec.  224.  "When  Statute  begins  to  rnn  in  Favor  of  or  against  the 
Mortgagor.  —  The  statute  begins  to  run  in  favor  of  the  mortgagor  fh>m 
the  time  when  the  mortgagee's  right  of  action  accrues  against  him, 
under  the  mortgage,*  or,  in  other  words,  from  the  time  of  condition 
broken,  so  that  the  mortgagee  may  foreclose  fully ;  *®  and,  as  the  pro- 
ceedings are  in  rem^  the  fact  that  the  defendant  is  out  of  the  State 
during  the  whole  period  does  not  save  the  mortgage  fh>m  the  operation 
of  the  statute.  ^^  When  the  mortgagee  enters  into  the  possession  of  the 
mortgaged  premises  for  condition  broken,  the  statute  begins  to  run 
against  the  moitgagor  from  the  time  of  such  entry."  But  if  the 
mortgagee  enters  under  an  agreement  expressed  in  the  mortgage,  or 
entered  into  subsequently,  that  he  shall  take  possession  and  reimburse 

1  Appendix,  Mississippi,  §  2667.  Park,  10  W.  Va.  145;  Gltdwyn  v,  Hitch- 

3  Ap{)eiidix,  Minnesota,  §  11.  man,   2  Vern.  184  ;  Gillet  v.  Baloom,  6 

«  Ap|>endix,  North  Carolina,  §  31  (8).  Barb.  (N.  Y.)  370. 

*  Id.  §  31  (4).  "  Anderson  v.  Baxter,  4  Oreg.  105. 

»  Appendix,  California,  §  10,846.  «  Railey  v.  Carter,  7  It«d.  (N.  C.)  Eq. 

*  Rhode  Island,  Oregon.  282;    Montgomery  v,  Chadwick,  7  Iowa, 

7  Appendix,  New  Hampshire,  §  5.  114;  Waldo  «.  Rice,  14  Wis.  286;  Hubbell 

8  Id.  §  1.  V.  Sibley.  60  N.  Y.  468;   Miner  v.  Beek- 

9  Nevitt  1;.  Bacon,  32  Miss.  212.  man,  id.  337;  Peabody  v.  Roberta,  47  Barb. 
10  Wilkinson  v.  Flowers,  37  Miss.  579;  (N.  Y.)  41;  Knowlton  v.  Walker,  14  Wis. 

Trayser  v.  Trustees,  39  Ind.  556;  Hale  v.     286. 
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himself  the  mortgngc  debt  &om  tho  rents  aad  profits,  the  statute  does 
not  begin  to  run  uguinst  the  mortgagor  until  the  debt  is  fully  satis- 
fied from  such  rents  and  profit*,  or  he  asscrla  title  in  himself,  and 
gives  tho  mortgagor  dietinct  notice  thereof.'  Uut  if  the  agreement  is 
that  the  mortgagee  shall  enter  and  have  the  rents  and  profits  for  r 
distinct  or  definite  period,  the  statute  will  not  l>egia  to  run  agfunst 
the  mortgagor  until  such  period  has  elapsed  ;  °  as  in  aueh  case  a  court 
of  equity  would  restrain  the  mortgagor  from  setting  «p  a  legal  titl« 
to  the  land  in  himself,  or  from  disturbing  the  mortgagee  in  his  pos- 
session until  the  debt  is  satisQed.'  When  a  mortgage  is  payable  by 
instalments,  the  statute  attaches  to  each  iu*talment  as  it  becomes  due, 
but  the  moitgagor's  iioasession  does  not  become  adverse  until  the  last 
instalment  has  matured,*  Nothing  short  of  actual  possession  by  the 
mortgagee,  continued  for  the  entire  statulorj-  period,  witliout  recc^- 
nilion  of  the  right  of  the  mortgagor  to  redeem,  will  operate  lo  convert 
bis  estate  into  an  absolute  title  in  equity,*  and  mere  coustructlve  pos- 
session is  not  sufficient ; '  nor  is  payment  of  taxes  for  the  statutory 
period,  without  actual  possession,  enough  to  cut  off  the  mortgagor's  right 
to  redeem  ;'  and  the  rule  is  not  varied  by  the  circumstance  that  the 
lands  are  wild  and  uncleared.'  Where  a  riglit  to  redeem  is  not  cut  off 
by  foreclosure  proceedings,  it  seems  that  the  statute  does  not  begin  to 
run  in  favor  of  the  purchaser  until  the  expiration  of  the  period  fiswl  in 
the  decree  for  redemption.* 

8ec.  225.  Right  of  Redemption  barred,  irben. — When  a  mort- 
gagee has  been  in  possession  of  mortgaged  premises  alter  conditioa 
broken,  fur  the  pcrioil  rcijnisile  to  acquire  a  title  to  lands  l>y  adverse 
possession,  without  the  payment  to  him  of  any  part  of  the  piincipal  or 
interest  due  upon  the  mortgage,  in  the  absence  of  any  statute  fixing  the 
period  witliin  which  the  mortgagor  may  redeem,  courts  of  equity,  acting 
in  analogy  to  the  statute,  treat  the  lapse  of  sueli  period  as  prima  facie 
a  bar  to  his  right  to  redeem, '°  unless  the  mortgagor  or  those  claiming 
under  him,  during  that  (leriod,  were  under  some  of  the  disabilities  speei- 

'  Frinkr.  U  Roy,  19  Cal.  3H;  Anding  font  v.  Taylor,   i2    Iciwn,    280;    Bobinsoo 

V.  Dadis,  3S  Mlm.  574.  i:  Fift,  3  Oliio  St.  551 ;  IMnarest  i>.  Wyn- 

a  Fiink  v.  Lb  Roy,  ajUe.  ktmp,  3  Johns,  (S.  Y, )  Ch.  129;  Blake  o. 

'  M.  Foster,  2  H.  &  B.   402  ;   Moiilgomei^  v. 

<  Parker  v.  Ranks,  79  N.  C.  460.  Clmilwjck.  7  li>»'n.  114;  IlowUiid  v.  Sliurt- 

»  Min«r  V.   B^ekman.  50   N.  Y.  337;  lelT.  2  Met.  (Mass.)  26;  JVxt^r  ».  AnmlU, 

Demor<>at  «.   Wyiikoop,   3  Johns.  (N.  Y.J  1  Sumner  (L.  S.|,  109;  Iloffniiin  ir.  Hnr- 

Ch.  12a.  rington,  33  Mi.'h.  3n2  ;  Slee  n.  Mat.liatUa 

•  Sles  V.  Manhntbin,  1  Pnige  (N'.  Y.)  Co.,  1  PaiRe  (>".  Y.)  fh.  48  ;  Hall  ». 
Ch.  48;  Moore  p.  Cable,  1  Johns.  (N.Y.)  Der.'kla,  28  .4rl(.  .'.OB;  Phillips  r.  Sin- 
Ch,  387.  clnir,  20  Me.  2a&:  Slicer  v.  Bank  of  Pitta- 

'  Bollinger  tt.  Choteaii,  20  Mo.  86.  hiirR,  16   How.  (f.  H.)   571;  Knowltoii  ». 

•  Mooiv  V.  Cable,  (iTOe.  Walker,  13  Wis.  264;  Gunn  o.  Qrantk'y, 

•  Rockwell  V.  Servant;.  S3  III.  424.  21  Ala.  633. 
"  ilarron  v.  Martin,  19  Vm.  397;  Cmw. 
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tied  in  the  statute  as  suspending  the  statute,  in  which  ease  proper  al- 
lowance is  made  therefor,^  which,  in  the  absence  of  any  provision  in  the 
statute  itself,  is  usually  ten  years  after  the  removing  of  such  disabilities 
in  analog}'  to  the  Stat.  21  James  I. ;  ^  but  if  the  statute  makes  specific 
provision  as  to  the  period  within  which  action  may  be  brought  after  the 
removal  of  such  disabilities,  such  statutory  period  would  be  adopted.  As 
we  have  already  seen  in  New  York,  New  Jersey,  Mississippi,  Minnesota, 
and  North  Carolina,  by  statute,  the  right  of  redemption  is  barred  in  ten 
years,  in  Kentucky  in  fifteen,  and  in  California  in  five  yeai*s.  In  all 
the  other  States  the  right  is  left  subject  to  the  common-law  rules  which 
have  grown  up  under  the  statutes.  But,  as  has  been  stated,  this  bar  is 
onl}'  prima  facie ^  and  in  order  to  be  operative  the  mortgagee's  posses- 
sion must  have  been  adverse  during  the  respective  periods ; '  and  if  his 
lK)ssession  is  consistent  with  the  rights  of  the  mortgagor,  this  prima 
facie  bar  does  not  attach,^  as,  if  he  recognizes  the  mortgagor's  right  to 
redeem  by  accepting  a  part  payment  of  the  principal  or  interest  upon 
the  mortgage,*  or  acknowledging  such  right,  by  recognizing  the  mort- 
gagee as  such,  and  the  commencement  of  foreclosure  proceedings,  either 
under  a  statute  or  in  equity,  is  sufficient  to  let  the  mortgagor  in  to  re- 
deem ;  ^  or,  indeed,  any  acknowledgment  in  writing  sufficient  to  take  an 
ordinar}'  debt  out  of  the  operation  of  the  statute  would  be  sufficient ;  ^ 
but  a  mere  parol  acknowledgment,  unless  possibly  in  Wyoming  Terri- 
tory, would  not  be  sufficient,  as  now  in  all  the  States  and  Territories  of 
this  country  except  the  one  named,  as  in  £ngland,  an  acknowledgment 
of  a  debt  to  be  sufficient  must  be  in  writing,  signed  by  the  person  to  be 
charged.  Where  there  are  two  or  more  mortgagees,  all  must  sign  the 
acknowledgment,  as  only  those  who  do  sign  will  be  bound  thereby  *  in 
those  States  where  provision  is  made  that  the  acknowledgment  of  one 
joint  contractor,  <&c.,  shall  not  be  binding  upon  the  others.  The  ac- 
knowledgment, to  be  operative,  must  be  made  by  and  to  the  proper 
party.  It  is  not  the  naked  possession,  but  the  nature  of  it,  which  de- 
termines his  right.*     The  possession  must  not  only  be  adverse,  but  it 


1  Prince  V.  Kopner,  1  S.  &  S.  847 ; 
Beckford  v.  Wade,  17  Ves.  99  ;  White  v. 
Ewer,  2  Vent.  840 ;  Demarest  v,  Wyn- 
koop,  ante. 

'  Lamar  v.  Jones,  3  H.  &  McH.  (Md.) 
328. 

"  Hyde  v,  Dalloway,  2  Hare,  528. 

*  Wallen  v.  Huff,  5  Humph.  (Tenn.) 
91  ;  Rockwell  v.  Servant,  66  111.  424 ; 
Waldo  V.  Rice,  14  Wis.  286  ;  Humphrey 
V.  Hurd,  26  Mich.  44;  Crawford  v.  Taylor, 
42  Iowa,  260;  Yarbrough  v.  Newell,  10 
Yerg.  (Tenn.)  376;  Quint  t>.  Little,  4  Me. 
495;  Kohlheim  V.  Harrison,  84  Miss.  457; 
Friiik   V.  Le  Roy,  49  CaL  314  ;  Teulon  v. 


Curtis,  1  Yoonge,  616 ;  Morgan  v,  Mor- 
gan, 10  Gfl.  297;  Knowlton  v.  Walker,  18 
Wis.  264. 

•  Knowlton  v.  Walker,  ante, 

•  Calkins  v.  Isbell,  20  N.  Y.  147  ; 
Jackson  r.  Slater,  6  Wend.  (N.  Y.)  295; 
Robinson  v.  Fife,  arUe;  Cutts  v,  York 
Mfg.  Co.,  18  Me.  140;  Jackson  v.  De  Lan- 
cey.  11  Johns.  (N.  Y.)  365. 

7  Stansfield  v.  Hobson,  8  De  G.  M.  & 
G.  620  ;  Price  r.  Cooper,  1  S.  &  S.  847; 
Lake  v.  Thomas,  8  Yes.  17. 

•  Richardson  v.  Young,  L.  R.  10  £q. 
Cas.  275. 

•  Reynolds  r.  Green,   10  Mich.  855  ; 
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must  also  be  actual ;  and  mere  constnicUve  posseesion  will  not  avnil,' 
nor  will  an  ocoaaional  oceupatioD  be  sufficient.  It  must  be  contimioue 
and  without  interruption,  and  advers«  to  tho  mortgagor's  riglit  to  re- 
deem. Pajtnent  of  taxes  on  wild  laud  of  itself  does  not  amount  to  n 
possessory  at-t,"  but  accompanied  with  actual  possesaorj-  acts,  such  a« 
the  premisea  are  sHsceptiblc  of,  and  which  fonstitute  a  badge  of  owner- 
ship, it  would  doubtless  be  held  sufficient. 

Sec.  S26.  VtTien  Mortgagor  Is  in  Poasession  of  a  Part  of  the  Prezn- 
laei.  —  When  the  mortgagor  is  iu  posseaaion  of  a  part  of  the  premises, 
and  the  mortgagee  is  in  possession  of  the  other  part,  it  seems  that  no 
length  of  time  will  bar  the  niortgngor's  right  to  redeem,  because,  bo 
long  as  the  right  to  redeem  anj  part  of  the  eetate  remains,  it  exists  as 
to  the  whole  under  the  rule  that,  except  in  special  instances,  there  c 
be  no  redemption  of  separate  parts  of  the  mortgaged  estate,*  and  ttasf 
same  rule  prevails  when  the  moi-lgagor  is  constructively  in  posacssioii.f 

Sec.  227.    Liability  of  MortgaBestn  Posseaaion. —  If  abill  toredeeM  I 
is  brought  by  a  mortgagor  before  the  mortgagee  has  been  in  possession  J 
for  the  period  requisite  to  bar  the  mortgagor's  right,  he  will  be  coi»-  I 
petled  to  account  for  the  rents  and  profits  of  the  estate  during  his  occt^  1 
pancy.     He  is  not  obliged  to  lay  out  money  any  further  than  to  ke^l 
the  estate  in  necessary'  repair;  but  on  a  bill  to  redeem  he  will  be  madftS 
to  account  for  all  loss  and  dam^e  occasioned  by  his  gross  negligence  I 
in  respect  of  bad  cultivation  and  non-repair.*     Ho  will  also  be  charged,  1 
not  only  for  nil  rents  received,  but  also  for  all  rents  which  but  for 
wilful  neglect  or  default  he  might  have  received.*    A  mortgagee  in  po9>  ' 
session  has  been  held  not  chargeable  as  for  wilful  default  in  dcclininf 
defend  an  action  of  replevin  brought  by  the  owner  of  goods  distrained 
on  tlie  premises  by  such  mortgagee.'     If  he  has  expended  any  sum  in 
suppoiting  the  right  of  the  mortgagor  to  the  estate,  where  his  title  has 
been  impeached,  the  mortgagee  may  certainly  add  that  to  the  principal 
of  his  debt;  and  it  shall  carry  interest.     Where  a  moi-tgagce  bus  been 
put  to  expense  in  defending  the  title  to  the  estate,  the  defence  being  for 
the  benefit  of  all  parties  interested,  he  is  entitled  to  charge  such  ex- 
penses against  the  estate ;  but  if  his  title  to  the  mortgi^e  only  is  dis- 
puted, the  costs  of  his  defence  should  not  be  Iwruc  by  the  estate  as 
against  parties    interested   in   the  equity  of  redemption,  unless   they 
can  be  shown  to  have  concurred  or  assisted  in  the  litigation.'    If  the 

Bobioson  p.  Fife,  3  Ohio  St.  551  ;  Blen-         *   AtcMwM  v.   Scully,  9  H.   L.   860 ; 

then  V.  Devinal,  S5  Mc.  556;  Hunl  o.  Cole-  Dniminond  b.  Tjint,  T,.  E,  6  Q.  B.  763. 
tnaa,  42  id.  182.  i  Wmfa;  v.   Deiihnm,  2  Y.  &  n.  117; 

'  Miner  v.  BcpJtman,  50  N.  Y.  337.  Fisher,  §§  901-909;   Wood's  Lnndlord  & 

*  BolliiiKcr  V.  Clioteau,  20  Mo.  89.  Tenn.it.  198-lOfl. 

'  Rakestraw  v.  Brewer,  Scl.  Cns.  in  f:h,  •  Fialier,  §§  873,  891,  895;  Brand-in  V. 

88;  Burke  v.  I.ynrh,  2  B.  &  B.  J28.    But  Brandon,  1(1  W.  B,  2S7. 
tee  Lako  v.  Thomas,  3  Ves.  17.  '  Torksi-.  GniT.  1  GifT.  77. 

*  Pnrker  k.  Watkins,  1  Johns.  133. 
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estate  lies  at  such  a  distance  that  the  mortgagee  must  employ  an 
agent  to  collect  the  rents,  what  he  pays  to  the  agent  shall  be  allowed ; 
but  not  where  he  does  or  may  receive  the  rents  himself.  It  is  the  set- 
tled practice  in  the  Court  of  Chancery  not  to  take  an  account  against  a 
mortgagee  in  possession  with  annual  rests,  where,  at  the  time  of  his 
entering  into  possession,  there  is  an  arrear  of  interest.^  A  mortgagee 
of  leaseholds  may  take  possession,  even  where  there  is  no  arrear  of 
interest  due,  under  circumstances  which  may  not  render  him  liable  to 
account  with  annual  rests ;  as  where  he  enters  in  order  to  prevent  a 
forfeiture  for  non-payment  of  ground-rent  or  for  non-insurance.*  The  • 
Court  of  Chancery  will  not  suflTer,  in  a  deed  of  mortgage,  any  stipula- 
tion to  prevail,  that  the  estate  should  become  an  absolute  purchase  in 
the  mortgagee  upon  any  event  whatsoever.'  A  court  of  common  law 
has  no  power  to  compel  a  reconveyance  of  a  mortgaged  estate  after 
payment  of  the  mortgage  debt,  interest,  and  costs.^  The  statute  does  not 
run  against  the  mortgagor's  right  to  have  an  account,  until  his  right  to 
redeem  is  lost. 

Sec.  228.  Welsh  Mortgages.  —  Welsh  mortgages  are  effected  by  a 
conveyance  of  property  to  a  mortgagee,  coupled  with  occupation  by  him 
on  the  understanding  that  he  is  to  pay  himself  the  interest  of  the 
money  lent  by  receiving  the  profits  of  the  land.  The  land  may  be 
redeemed  at  any  time  on  repayment  by  the  mortgagor  of  the  money 
lent ;  and  the  mortgagee  cannot  foreclose,^  though  now  equity  would 
probably  compel  an  account  against  the  mortgagee.*  The  reason  for 
this  is,  that  the  receipt  of  the  rents  and  profits  in  reduction  of  the 
debt  operates  as  a  constant  renewal  of  the  mortgage.^  K  a  mortgagee 
after  repayment  of  the  mortgage  debt  continues  to  hold  the  property 
twenty  years,  the  mortgagor  will,  it  appears,  be  barred  his  right  to 
recover  it.*  Any  arrangement  for  securing  repayment  of  a  loan  by 
demise,  or  granting  annuities  possessing  characteristics  similar  to  those 
above  mentioned,  is  considered  in  the  nature  of  a  Welsh  mortgage.' 
Where  no  time  of  payment  is  fixed,  as  is  the  case  in  this  class  of  mort- 
gages, it  is  perhaps  true  that  a  redemption  will  be  decreed  at  any  time ;  ^* 
but  this  right  may  be  lost  by  a  subsequent  agreement  of  the  parties ;  ^ 
so,  too,  by  an  express  notice  given  by  the  mortgagee  to  the  mortgagor 
that  he  claims  adversely." 


*  Nelson  v.  Booth,  3  De  G.  &  J.  119. 

*  Patch  V.  Wild,  30  Beav.  99. 

*  Pkinham  v.  Newcomb,  1  Vem.  8,  282; 
Toonies  t>.  Conset,  3  Atk.  261 ;  Vernon  v, 
Bethell,  2  Eden,  110;  Fisher,  §  126;  Pow- 
ell on  Mortgages,  116  a,  note  (H). 

«  Gorely  v.  Gorely.  1  H.  &  N.  144. 

»  Talbot  V.  Braddil,  1  Vem.  396;  I.aw- 
ley  V.  Hooper,  3  Atk.  280;  Yates  r.  Ham- 
bly,  2  id.  237. 


•  Fulthrope  v.  Foster,  1  Vem.  477. 

"^  Ord  V.  Heming,  1  Vem.  418;  Mariu 
V.  Pell,  ante;  Fenwick  v.  Reed,  1  Mer. 
114. 

*  Fenwick  v.  Reed,  1  Mer.  119. 

»  Teulon  v.  Curtis,  1  Younge,  616. 
w  Ord  V.  Heming,  1  Vem.  418;  Fen- 
wick V.  Reed,  1  Mer.  114. 

"  Harti)ole  v.  Walsh,  6  Bro.  P.  C.  267. 
»  Talbot  V.  Bradel,  1  Vem.  898;  Yates 
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Sec.  229.  Fiesuinption  of  Fayineiit.  Effect  of  Part  Payment.  — 
Courts  of  equit^v,  althoiigli  not  strictly  bound  by  the  statute  of  liinita- 

:,  cxc<!|)t  in  thosu  States  where  express  provision  to  that  effect  ia 
made,  ticvertUelees,  as  we  have  Been,'  usually  adopt  a  period  in  aaal<^y 
to  the  statute  as  aulQeient  to  raise  a  presumption  against  ttie  right 
sought  to  be  enforced ;  and  where  it  is  sought  to  enforce  a  mortgage 
after  the  lapse  of  the  statutory  period,  when  the  mortgagor  has  bet-u  in 
possession  and  tbere  has  been  no  payment  thereon  within  that  period,  or 
express  recognition  of  the  lights  of  the  mortgagee,  the  courts  will  pre- 

3  that  the  debt  has  been  paid  and  the  mortgage  lien  satisfied  ;  '  and 
tliis  famishes  a  good  defenee  to  an  action  of  ejectmeut  or  a  bill  to  fore- 
close brought  by  the  mortgagee.'  This  pi-esumption  is  not  irrebuttable, 
but  maj'  be  overcome  by  proof  of  a  part  payment  of  principal  or  inter- 

or  a  direct  recognition  of  the  mortgagee's  rights,  sufficient  under 
the  statute  to  amount  to  an  acknowledgment,*  which,  in  tboso  States 


>.  Humbly,  2Atk.  SflO;  A1ili>noii  v.  White, 
3  De  O.  Jt  J.  91;  lAutiuet  v.  Scawen,  1 
Vea.  103. 

'  See  Chap.  VT.,  EqcrrABLB  Aotiosb. 

'  liuynoldi  V.   Gre«ti,   lu   Mit^h.   3SS: 

uoD  P.  Uclntire,    S   Met.   (Mrm.)   87; 

irtiD  p.  Bowkar,  IB  Vt.  S2fl;  Hoffman 
V.  Harrington,  33  Mich.  392;  Newcomlj 
V.  St.  Peter"!  Church,  3  Sandt.  (Tl.  Y.) 
Ch.  SS2;  Donald  v.  Sims,  3  Ga.  383;  Hc- 
Ksir  V.  Lot,  Zi  Mo.  3S&.  The  poBsesaiaa 
lie  iiiartgHgor  lixfore  condition  broken 
is  not  hostile  to  that  of  the  mortgagee,  but 
nftvr  thflt  event,  if  no  payments  are  mnds 
upon  the  mortgage  for  tlie  entire  statutory 
peiioil,  the  presumption  that  the  luortguge 
has  been  satisfied  ia  well  sustained,  al- 
though until  the  entire  statutory  period 
has  ulnpsed  tlie  mortgagee  ia  treated  aa 
const nie lively  in  [>as9esaion.  Atkin.son  v. 
Patterson,  46  Vt.  750;  Doe  v.  Williams,  5 
Ad.  &  EI.  291;  Doe  «.  Surteos.  5  B.  t 
Aid.  887;  Pitzer  c.  Burns,  E  W.  Va.  C3; 
Hoiiland  v.  Sliurtliir,  2  Met.  (Mass.)  26; 
Martin  u,  Jatkson,  27  Punn.  Si.  504; 
Bates  V.  fonrow,  11  N.  J.  E.i.  137;  Doyd 
K.  Beck,  29  Ala.  703;  Shenfe  v.  Gerry, 
18  N.  H.  245;  Higginson  v.  Kiveu,  4 
Cranch  (IT.  S. ),  415;  BenKun  v.  SU'tvart, 
30  Miss.  49;  Koliertt  v.  Littleticld,  48  Me. 
ei;  Chick  v.  Itollins,  44  id.  104;  Inches 
V.  Leonard,  12  Mass.  379;  Drayton  ii. 
Marshall,  Bice  (S.  C.)  Eq.  373;  Dovns 
c.  Sooy,  28  M.  J.  Eq.  55.  And  a  less  |>e- 
riad  than  that  fi^ed  by  the  statute  for  bar- 
ring similar  rigbtH  at  law  will  not  be  suffi- 


cient Co  raise  a  presumption  of  payment. 
Boon  e.  Pierpoiut,  29  N.  J.  Eij.  7. 

•  Jackson  i>.  Pratt,  10  JoIim.  (N,  T.) 

S81;  Jackmu  E.  Wood,  13  id.  243;  Hoo^ 
land  D.  Shnrtliir,  aale;  Martin  v.  Bow- 
ker,  19  Vt.  530;  Hughes  v.  Edwatdi,  » 
Wheat.  (0.  S,)  498;  Bej-nolds  v.  Gnten, 
10  Uicb.  355;  Field  r.  Wilson,  Q  B.  Hon. 
(Ky.)  479;  Hoffman  v.  Harrington,  S9 
Mich.  892;  Wilkinson  v.  Flavers,  37  Mial. 
579;  HcNair  v.  Lot,  34  Mo.  3S&. 

*  .larvis  i:  Albm,  87  Me.  310.  And 
where  the  mortgagee  is  in  possession,  the 
mortgagor  may  avail  himself  of  n  part 
jiayiiicnt  to  save  the  statute  as  against  him. 
For.1  0.  Hyer,  2  H.  &  C.  279;  Palmer  «. 
Eyre,  17  Q,  B.  366,  This  presumption 
may  be  overcome  by  circumstances  which 
fairly  overthrow  it.  Snaveh'  o.  Pickle,  21P 
Gratt.  (Va.)  27;  Brolwto.  Brock,  10  Wall 
(U.  S.)  519;  Unian  o.  Ncwhani.  1  Vea. 
El;  Halej-.  Pack.  7W.Va.  145.  Whet*  « 
mortgage  was  cxccuteil,  in  1706,  to  a  mi- 
dent  of  GiTwt  Britain,  who  remained  there. 
and  never  was  in  possessi<m  of  tbe  laud 
mortgaged,  and  the  mortgagor  had,  in 
1741,  devised  the  lands  to  bis  sons,  — AfU, 
that  no  presumption  could  arise  that  the 
mortgage  had  been  satisfieii,  before  the  year 
1780,  in  favor  of  a  person  with  fifty  years' 
exclusive  possession,  who  di{l  not  derivs 
bta  title  under  the  mortgage.  Onings  t>. 
Nurwoo.1,  2  liar.  &  J.  (Md.)  96.  When 
a  mortgagor  has  ivtaineil  possession  of  tlia 
mortgaged  ]>»;rni3e3  for  more  than  twenty 
j'enrs  aftiT  the  execution  of  tbe  mortgage. 
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where  parol  acknowledgments  are  ineffectual,  the  acknowledgment  or 
recognition  must  be  in  writing  and  signed  by  the  mortgagor ;  and  if  there 
are  two  of  them,  both  must  sign  it,  or  it  will  be  ineffectual  to  bind  the 
entire  estate.^  Mere  silence  on  the  part  of  the  mortgagor,  where  de- 
mands for  pa3'ment  are  made  upon  him  by  the  mortgagee,  does  not  of 
itself  amount  to  such  a  recognition  of  the  mortgagee's  rights  as  will 
save  the  statute.^  Any  act  of  the  mortgagor  which  operates  to  keep 
the  mortgage  debt  on  foot,  also  operates  to  keep  up  the  mortgage  hen, 
as  an  acknowledgment  of  the  debt  b}'  the  mortgagor '  in  the  mode  and 
with  the  formalities  required  by  law.  A  part  payment  of  principal  or 
interest  made  by  the  mortgagor  or  his  agent  revives  the  mortgage,  and 
gives  it  a  new  lease  of  validity  from  the  date  of  such  payment ;  and  a 
payment  by  one  of  two  or  more  mortgagors,  while  the  mortgage  is  still 
operative,  it  seems,  will  keep  up  the  right  of  entry  against  all.*    But, 


bat  has  acknowledged  the  debt  and  paid  in- 
terest upon  it  within  twenty  years,  there  is 
no  presumption  that  the  debt  is  discharged. 
Howard  r.Hildreth,18  N.H.105;  Wright  r. 
Eaves,  10  Rich.  (S.  C. )  Eq.  682.  But  unex- 
plained possession  of  mortgaged  premises 
for  less  that  twenty  years  by  the  mortgagor 
may  be  left  to  the  jury  in  connection  with 
the  partial  payments  and  other  evidence, 
as  tending  to  show  that  the  debt  was  fully 
paid.  Gould  v,  White,  2G  N.  H.  178. 
The  retention  of  mortgaged  property  after 
the  law-day  has  passed  is  not  prima  facie 
evidence  of  fraud,  nor  does  it  authorize  a 
legal  presumption  of  payment  Steele  v, 
Adams,  21  Ala.  634;  Clark  v.  Johnson,  5 
Day  (Conn.),  373.  But  a  mortgage  given 
to  secure  the  title  to  laud  .sold  and  con- 
veyed will  be  presumed  extinguished  after 
a  lapse  of  from  thirty  to  fifty-six  years, 
and  the  enjoymont  of  the  land  under  the 
title  conveyed.  Murray  v.  Fishback,  6  B. 
Mon.  (Ky.)  403;  Inches  v.  Leonard,  12 
Mass.  379.  Mere  lapse  of  time  raises  no 
presumption  in  favor  of  a  stranger  against 
the  title  of  a  mortgagee;  and  in  this  case 
the  stranger  was  in  adverse  possession  at 
the  commencement  of  the  action.  Apple- 
ton  V.  E<i8on,  8  Vt.  241.  But  as  between 
the  parties,  the  presumption  of  the  payment 
of  a  mortgage  becomes  absolute  after  the 
lapse  of  fifteen  years,  if  there  is  no  entry, 
or  payment  of  interest;  and  being  a  pre- 
sunjption  of  law,  it  is  in  itself  conclusive, 
unless  encounteretl  by  distinct  proof.  Whit- 
ney V.  French,  25  Vt.  668. 

1  Richardson  v.  Younge,  L.  K  6  Ch. 


478.  In  Cheever  v.  Perley,  11  Allen 
(Mass.),  684,  it  was  held  that  this  pre- 
sumption is  not  conclusive,  but  that,  where 
parol  evidence  is  relied  upon  to  control  it, 
it  should  clearly  show  some  positive  act  of 
unequivocal  recognition  of  the  debt  within 
the  statutory  period. 

'  Cheever  «.  Perley,  11  Allen  (Mass.), 
684. 

•  In  Hough  V,  Bailey,  32  Conn.  289, 
HiNMAN,  C.  J.,  said:  "The  mortgagor, 
both  before  and  after  he  ceased  to  have  any 
interest  in  the  property,  and  within  fifteen 
years  from  the  time  of  bringing  this  peti- 
tion, acknowledged  the  existence  of  the 
debt  and  pi-omised  to  i»y  it.  This  recog- 
nition of  the  debt  as  still  subsisting  against 
him  was  in  effect  a  recognition  of  the 
mortgage  as  a  security  for  it,  and  prevented 
the  time  that  had  then  elapsed  from  being 
counted  or  considered  as  any  part  of  the 
fifteen  years*  uninterrupted  possession  nec- 
e,ssary  in  order  to  bar  the  mortgagee's  right 
to  bring  ejectment  or  foreclose  the  mort- 
gage."    Hart  V.  Boyd,  64  Miss.  647. 

*  Pears  v.  Laing,  L.  R.  12  Eq.  Cas. 
51;  Roddam  v.  Morley,  1  De  0.  &  J.  1. 
Payments  of  interest  made  by  tenant  for 
life  have  been  held  sufficient  as  against  the 
remainder-man.  Tofh  v.  Stephenson,  1 
De  G.  M.  &  G.  40;  Pears  v,  Laing,  L.  R. 
12  Eq.  Cas.  61;  Roddam  v,  Morley,  ante. 
So  a  pa3rment  by  the  mortgagor's  solicitor. 
Ward  V.  Carter,  L.  R.  1  Eq.  29.  But  in 
order  to  make  a  payment  by  a  person  other 
than  the  mortgagor  operative  to  keep  the 
mortgage  on  foot,  either  express  authority 
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1  order  to  have  that  efTect,  the  payment  must  be  made  whUe  tlie 
mortgagor  owns  the  equity  of  redeinptioii,  and  a  payment  made  after 
he  has  parted  with  the  same  does  not  revive  or  keep  on  foot  the  mort- 
gflgo  security,  as,  from  the  time  when  he  parts  with  his  interest  in  the 
laud,  his  power  to  bind  it  in  any  manner  is  gone,  either  as  to  past  or 
fliture  debts.  The  payment  of  interest  on  a  mortgage  debt  by  the 
mortgagor  repeb  the  presumption  of  pa3'ment  arising  IVom  the  lapae 
of  time.* 

Sec.  230.  Effect  of  Aokoowledgmeat  or  New  Promiae  upon  tb« 
Mortgage.  —  So  long  as  the  debt  which  a  mortgage  is  given  to  securs 
is  kept  on  foot,  the  mortgage  lien  remains  in  full  force.  Therefore,  any 
aelinowledgmeut  or  promise  of  the  debtor  suffieient  to  prevent  the  stat- 
ute from  ruuniu"  against  the  debt,  equally  prevents  the  statute  from 

ining  upon  the  mortgage;*  and,  as  we  have  seen,  such  also  is  the 
effeuL  of  a  part  payment,  either  of  prineipal  or  int^^rest  made  uimn  the 
moitgoge.'  But  where  the  right*  of  subsequent  mortgagees  intervene, 
r  where  the  mortgagor  has  sold  the  premises,  an  acknowledgment  or 
payment  aftenvards  mode  by  tlic  mortgagor  after  the  statute  bar  has 
become  complete,  revives  the  moitgnge  so  as  to  defeat-any  of  the  rights 
of  such  subsequent  mortgagee  or  grantee.*  But  so  far  as  his  own 
interests  are  concerned  he  may  revive  the  mortgage  by  sucli  acts,  but 

;  so  as  to  impair  or  defeat  the  rights  of  otlier  parties  who,  pi-evions 
to  such  acts,  acquired  an  interest  in  the  premises.*  Where  a  subse- 
quent grantee  or  mortgagee  agrees  to  pay  the  mortgage,  and  the  mort- 
gagor, either  by  suit  or  otherwise,  insists  upon  his  performance  of  this 
ontrftct,  a  payment  of  either  principal  or  interest  made  by  sueli  grantee 
or  mortgagee  upon  the  mortgage,  will  keep  it  on  foot  not  only  as  against 
him,  but  also  as  against  his  grantor  or  moitgagor.*  It  seems  that,  when 
the  statute  has  run  upon  a  prior  mortgage,  the  holder  of  a  subsequent 

must  he  esUblislirH,  or  the  payment  must 
bu  made  by  a  person  so  silunled  in  refer- 
ence Ut  Uio  property  and  the  mortgHgor 
that  the  law  will  imply  authority.  Chin- 
nery  k.  Evana,  11  H.  L.  Cas.  115. 

1  Hughes  o.  Blaekwell,  fl  Jonra  (N.  C.) 
Eq.  73;  HoB-ui-d  i>.  HildreUi,  IS  N.  H. 
105;  Wright  c.  Eaves,  10  Rich.  (S.  C.)Eq. 


>  Hart  0,  Hoyd.  54  Miss.  647.  See 
Cheever  i>.  Perluy,  II  Allen  (Mass.),  584; 
Jarvii  u.  Albro,  67  Me.  310,  as  to  the  effect 
of  acknowledgment  in  repelling  presump- 
tion of  payment.  In  Califoniia,  it  is  held 
that  afl*r  the  rights  of  third  parties  have 
intervened,  the  mortgagor  cannot,  by  any 
act  of  bis,  either  BHspend  the  running  of 
the  statute,  or  revive  the  ilel.t  after  the 
Statute  has  run  ujiod  it.     Wood  v.  Good- 


fellow,  43  Cal.  185  ;  Lichel  t.  Carillo.  IS 
id.  493;  l^^nt  i'.  Shear,  28  id.  SCI ;  Karber 
n.  Babel,  36  id.  11.  Hut  this  doctrine,  so 
far  as  the  mortgHgor's  power  to  suspend 
the  mulling  of  the  statute  is  concerned, 
does  not  Und  any  au[iport  in  the  courts  of 
other  Slntea,  Waterson  v.  Kirkwood,  17 
Kan.  9;  Clinton  Co.  v.  Cox,  37  Iowa,  570. 

•  lladdniii  r.  Morley,  1  De  G.  &  J.  1 ; 
Peara  ii.  Lning,  L.  B.  12  E.).  51  ;  Hough 
V.  [tfliley,  32  Conn.  288;  Ayres  o.  Waite, 
JOCush,  (Mass.)  72;  Baton  v.  Mcliitire, 
8  Met.  (Mass.)  87;  Clinton  Co.  ir.  Coi,  37 
lonu,  570. 

*  X.  Y.  D,  &  Transportation  Co.  r. 
Covert,  29  Barb,  (N.  Y.)  135. 

'  Schumuker  i'.  Sibert,  18  Kan,  104. 
'  CucuUu    V,    Hernandez,     lOS    U.  S. 
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mortgage  is  entitled  to  have  the  prior  mortgage  cancelled  as  against  a 
mortgagee  oat  of  possession,  and  a  court  of  equity,  upon  proper  pro- 
ceedings to  that  end,  will  direct  its  cancellation  on  the  ground  of  such 
bar.i 

Sec.  231.  Effect  of  Fraud  on  Part  of  Mortgagee.  —  When  the  mort- 
gagee has  been  guilty  of  fraud,  either  at  the  time  the  mortgage  was 
made  or  subsequently,  which  has  prevented  the  mortgagor  from  re- 
deeming, a  court  of  equity  will  let  the  mortgagor  in  to  redeem,  although 
more  than  the  statutory  period  has  elapsed  since  the  mortgagee  went 
into  possession.^  In  an  English  case '  the  mortgage  contained  a  pro- 
vision that  it  should  be  redeemed  with  the  mortgagor's  own  money. 
The  court  held  that  the  words  signified  nothing  where  the  money  was 
to  be  repaid,  ^^for  the  borrower  being  necessitated,  and  so  under  the 
lender's  power,  the  law  makes  a  benign  construction  in  his  favor,"  and 
the  imposition  of  such  terms  was  held  to  amount  to  a  fVaud  in  its  crea- 
tion, and  therefore  that  the  mortgage  was  redeemable  at  any  time. 

Sec.  232.  Distinction  between  Equitable  Lien  for  Purchase-money 
and  Mortgage.  —  While  the  statute  does  not  run  upon  a  mortgage  until 
the  lapse  of  the  period  requisite  to  bar  an  entry  upon  lands,  yet  it  is 
held  in  New  York  and  Mississippi  that  an  equitable  lien  in  favor  of  the 
vendor  of  land  for  the  purchase-money  Is  barred  when  the  debt  itself 
is  barred.*  ''There  is,"  says  Bowen,  J.,*  "a  material  distinction 
between  a  mortgage  and  an  equitable  lien  for  the  purchase  price  of  land 
given  by  law,  and  also  between  an  action  to  foreclose  a  mortgage  and 
one  to  enforce  a  lien."  A  lien  created  by  law  must  coexist  with  the 
debt,  and  cannot  survive  it.*  In  the  case  last  cited  it  was  held  that, 
while  a  vendor's  lien  has  the  incidents  of,  it  is  not  a  mortgage,  but  con« 
sists  solely  in  debt,  and  must  be  subject  to  all  the  incidents  of  the  debt^ 
and  cannot  be  enforced  when  the  debt  cannot  be,  and  therefore  that, 
when  a  purchase-money  note  is  barred  by  the  statute,  the  remedy  to 
enforce  the  equitable  lien  is  also  ban-ed.  "  It  is,"  say  the  court,  "  a 
secret  equity,  and  is  not  recognized  as  against  the  rights  of  a  purchaser 
from  the  vendee  without  notice."  In  the  New  York  case '  the  court 
say :  "  The  action  to  foreclose  a  mortgage  is  brought  upon  an  instm* 
mcnt  under  seal  which  acknowledges  the  existence  of  the  debt  to 
secure  which  the  mortgage  is  given ;  and  b}'  reason  of  the  seal  the 
debt  is  presumed  not  to  have  been  paid  until  the  expiration  of  twenty 
3'ears  after  it  becomes  due  and  payable.     The  six  years'  limitation  haa 

1  Fox  V,  Blossom,  17  Blatchf.  (U.  S.  «  Ord  r.  Smith,  SeL  Cb.  Caa.  9. 

C.  C.)  352.  *  Trotter  v,  Erwin,  27  Miss.  772;  lit- 

2  In  Reigjil  v.  Wood,  1  Johns.  (N.  Y.)  tlejohn  t>.  Gordon,  32  id.  286. 
Ch.  595,  this  rule  was  applied  in  a  case         *  Borst  v.  Corey,  15  N.  Y.  505. 
where  a  judgment  was  revived  by  fraud         •  Borst  v,  Corey,  ante;  Trotter  v,  Er* 
and    imposition.      Rakestraw  v.   Brewer,  win,  ante. 

Sel.  Cas.  in  Ch.  55;  Marks  v.  Pell,  1  Johns.  "^  Borst  r.  Corey,  ante, 

(N.  Y.)Cb.  494. 
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no  appUcatioQ  to  a  mortgage.  .  .  .  The  equitable  lien  is  neither 
ated  nor  evidenced  by  deed,  but  arises  by  operation  of  law,  and  ia 

o  higher  nature  than  the  debt  which  it  secures.  It  must  coexiBt  with 
the  debt,  and  cannot  survive  it."  liut  tlie  doctrine  of  these  cases  is 
denied,  as  we  believe,  successfully  by  courts  of  high  authority,  and  we 
are  inclined  to  the  opinion  that,  upon  pnneiple  and  the  weight  oC 
authority,  the  Tact  that  the  debt  is  barred  does  not  destroy  the 
which  the  law  gives  to  the  vendor  of  lands  for  the  purchase- money,  bat 
that  it  remains  liable  to  be  enforce<.l  in  equity,  until  the  lapse  of  such 
period  as,  by  the  statutes  of  the  Stat«,  is  requisite  to  give  a  title  bj 
possession.  This  doctrine  is  sustained  by  the  courts  of  Maryland,* 
ginia,^  Connecticut,'  and  Alabama.'  in  Alabama,  this  question  hi 
been  raised  in  several  coses,  and  in  a  recent  case  before  that  court,^ 
Brickell,  C.  J.,  reviewed  the  authorities,  and  gave  expression  to 
doctrine  which  we  believe  is  best  sustained  upon  principle  and  by  autbi 
ity,*  In  that  case  a  bill  was  brought  to  enforce  a  vendor's  Hen  for  the' 
unpaid  purchase- money  of  land.  The  statute  had  run  against  the  notes 
given  tiiercfor,  and  as  a  consequence  it  was  insisted  that  the  lien  waa 
destroyed.  But  the  court  held  otherwise,  Bkickeli-,  C.  J.,  saying,  "The 
authorities,  which  doubtless  induced  the  decree  of  the  Chancellor,  and 
which  are  now  relied  on  to  suppoit  it,  are  Driver  v,  Fludspeth  '  and 
Relfe  D.  Relfe."  The  Brst  was  a  proceeding  under  the  statute  then  in 
force  in  the  Orphans'  Court,  at  tlie  instance  of  a  vendee  holding  a  bond 
r  title,  to  cora|)el  the  personal  representatives  of  the  vendor,  who 
bad  died,  to  make  him  title.  The  purchase-money  had  not  been  paid, 
but  an  action  at  law  on  the  nol«s  given  for  it  was  barred  by  the  statutfi 
of  limitations.  It  was  held  that  a  vendor  retaining  the  legal  titles,  and 
entering  into  bond  for  its  conveyance  only  on  payment  of  the  pur- 
chase-money, bad  a  Uen  in  tlie  nature  of  a  mortgage  ;  that  this  lien  the 
coTirt  would  not  divest  until  the  purchase -money  was  paid,  and  that  it 
was  not  impaired,  because  an  action  at  law  for  the  recovery  of  the  pur- 
chase-monej'  was  barred  by  the  st,itute  of  limitations.  The  coin-t  say : 
'  The  fact  that  the  notes  were  barred  by  tlie  statute  of  limitations  does 
not  destroy  the  lien,  which  is  regarded  in  the  nature  of  a  mortgage.  If 
the  vendor  whose  notes  are  barred,  or  his  heirs  after  liis  death,  should 
bring  ejectment  to  recover  the  land,  and  thus  drive  the  piircliasi^r  into 
a  court  of  equity  to  enjoin  the  action,  it  is  clear  to  my  mind  that  the 

>  Magruderr.  Pi?ter,  11   G.  &  J.  (Md.)  <  Driver    r.    HiiiisiN-th,    10    Ala,    318; 

217.  Itelfei'.  lidfe,  34  id.  fiOO;  Biyzcll  p.  Six, 

s  Lingni.  V.  Henderson,  1  Bland  (Vb.).  60  id.  2S1:  31  Am-  H.-]..  38. 
282;  Hojikiiis  v.  C'ockerell,  2  Grott.  (Va.)  "  Bim-11  v.  Xix,  -„/.■. 

88.  »  Higgiiia  v.  H™tl,  2  B.  &   Ad.    413; 

'  In  lliia  .Stnte  the  (|iie9tion  wos  not  Spoars  r.  Hartley,  a  Kb]i.   SI;  Hopkins  r. 

directly  jBiBiwd  a\>on,  but  niiplying  the  rule  Coekcrpll,  2  Rmil.  (Va.)  SS. 
sbitcJ  in  the  ease,  it  would  sustain  the  ^  Drivrr  i:  Iludsi^'th,  16  Ala.  ZiS. 

Kennral  doitrine  announced  in  the   l«it.  '  Kelfe  v.  UeUi;  31  Alii.  500. 

liclltnaj.  p.  Glfnson.  11  t'onn.  160. 
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Court  of  Chancery  would  not  interfere  until  he  had  paid  up  the  pur- 
chase-money, the  remedy  to  recover  which  at  law  had  been  barred  by 
the  statute  of  limitations.  The  court  of  equity  would  not  decree  a 
specific  performance  in  favor  of  one  who  withholds  the  compensation  he 
stipulated  to  pay,  upon  the  ground  that  the  legal  remedy  to  recover  it 
is  barred.  The  vendor  is  not  bound  to  sue  upon  his  note,  but  ma^*  rest 
upon  the  security'  furnished  by  his  lien.* 

"  The  contract  of  sale,  in  Relfe  v,  Relfe,  was  by  parol,  and,  so  far  as 
is  shown  by  the  report  of  the  case,  the  vendor  had  not  conveyed.  It 
was  held  that  the  lien  for  the  payment  of  the  purchase-moue}-  was  not 
lost  or  destroyed,  because  the  statute  of  limitations  had  operated  a  bar 
for  its  recovery  in  an  action  at  law.  It  was  further  held  that  the  lien 
could  not  be  regarded  as  a  stale  demand  within  less  than  twenty  years 
after  the  sale.  It  is  said  by  the  court :  '  The  principle  which  preserves 
liens,  notwithstanding  the  bar  of  the  debt,  is  neither  confined  to  those 
secured  b}*  a  conve3'ance,  as  for  example  a  mortgage,  nor  to  those 
secured  by  a  sealed  instrument,  nor  even  to  those  provided  by  an 
express  contract.*  Again :  '  The  principle  is,  the  statute  of  limitations 
does  not  extinguish  the  debt,  but  merely  bars  the  remedy  b}^  action  at 
law,  and  there  is  no  inconsistenc}'  in  the  prosecution  of  another  remedy 
after  the  action  at  law  is  barred.'  The  court  was  referred  to  the  New 
York  and  Mississippi  decisions,  to  which  the  appellant  now  refers,  and 
declined  to  follow  tliem,  saying,  '  These  decisions  are  not  correct  expo- 
sitions of  the  law.' 

"  We  are  not  inclined  to  depart  from  these  decisions.  The  present 
case  is  different  in  its  facts,  and  the  rights  of  the  parties  are  materially 
different ;  but  the  difference  does  not  render  inapplicable  the  principle 
which  underlies  and  forms  the  reason  of  these  decisions.  In  the  pres- 
ent case  the  vendor  parted  with  the  legal  estate,  and,  taking  no  inde- 
pendent security  for  the  purchase-mone}*,  has  simply  the  lien  which  a 
court  of  equit}',  on  its  own  principles,  raises  and  enforces  for  his  secur- 
ity. It  is  not  matter  of  contract,  —  it  does  not  arise  from  the  presumed 
intention  of  the  parties,  though  its  existence  or  waiver  may  often 
depend  on  such  intention.  It  is  subordinate  to  other  equities  acquired 
by  strangers  in  ignorance  of  its  existence,  and  it  is  moulded  and  fash- 
ioned by  the  court  as  the  facts  of  the  particular  case  may  require.  With 
the  lien  of  a  vendor  retaining  the  legal  estate  as  a  security  for  the  pur- 
chase-money, it  has  no  other  common  element  than  that  it  is  a  securit}' 
for  a  debt,  passing  by  an  unqualified  assignment  of  the  debt,  and  capa- 
ble of  enforcement  b}'  a  decree  of  a  court  of  equity.  It  has  not  the 
qualities  of  a  mortgage,  which  is  a  conveyance  of  the  legal  estate,  con- 
ferring a  right  of  entry  at  law,  and  to  which  the  lien  of  a  vendor  re- 
taining the  legal  estate  is  analogous.  Bankhead  v,  Owens,  at  present 
term. 

*'  The  general  principle,  that  when  the  securitj'  for  a  debt  is  alien  on 
propert}*,  personal  or  roal,  the  lien  is  not  impaired,  because  the  remedy 


I 
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at  law  for  the  recovery  of  the  debt  ia  barred,  is  not,  as  is  very  emphat- 
ically and  clearly  stated  in  Relfe  r.  Relte,  conSued  to  liens  created  by 
contriu't,  or  by  instruments  under  seal,  or  by  mortgages  which  convey  ifc- 
legal  estate  and  confer  a  right  of  entry.  The  debt  is  not  extinguishedd 
though  the  statute  of  limitations  may  have  barred  legal  remedies  for  il%l 
recover}'.  The  bar  of  the  statute  may  be  removed  by  a  subsequeaKl 
promise  or  acknowledgment  which  ia  supported  by  the  debt  as  a  consul*' 
oration,  and  the  consideration  rests  on  the  moral  obligation  to  pay, 
which  statutes  cannot  obscure  or  impair.  The  debt  not  being  extia> 
gniahed,  the  lien  for  its  aeeuritj-  remains,  and  though  legal  reincdies  are 
barred,  the  equitable  remedy  to  enforce  the  security  is  unatfected.  Itis 
not  necessary  ftirlber  to  pursue  a  discussioi!  of  the  (jueslion.  Wo 
cannot  regard  it  as  rea  inUgra.  The  discussion  was  exhausted.  Bad  19 
foreclosed  by  the  decisions  to  which  we  have  referred,  and  on  their 
authority  we  are  content  to  rest," 

Sec,  233.  Distinction  between  a  Pledge  and  a  Mortfage.  Dlffer- 
eaoB  in  Application  of  Statute  to  the  one  and  the  other.  —  A  wido 
distinction  esists  between  a  pledge  of  personal  proi)eny  and  a  trans- 
action that  amounu  to  a  mortgage  thereof.  Tims,  where  property  is 
deposited  as  collateral  security  with  a  creditor,  with  no  understaodii 
or  agreement  that  he  may  sell  the  same  and  apply  the  proceeds  in  liqi 
dation  of  the  debt,  it  is  a  pledge  merely,  and  the  title  to  the  propei 
remains  in  the  pledgor  until  he  is  divested  thereof  by  due  process  ofi 
law  ;  but  where  property  is  deposited  with  a  creditor  to  be  sold,  and 
proceeds  applied  in  discbarge  of  the  debt,  the  liansaction  amounts  to  */' 
raorlgngi\  and  the  title  to  the  property  vests  in  the  creiiitor.  The  dis- 
tinction, as  far  as  the  operation  of  the  statute  is  concerned,  is,  that  in 
the  former  case  the  statute  docs  not  begin  to  run  against  the  pledgor 
until  he  has  paid  or  offered  to  pay  the  debt,  while  in  the  latter  case  tlie 
statute  liegins  to  run  against  the  debtor's  right  to  redeem  at  once  upon 
the  maturity  of  the  debt,  and  is  fully  barred  by  the  lapse  of  the  statu- 
tory period  requisite  to  bar  the  debt  it  was  given  to  secure,'  In  the 
case  last  cited '  the  plaintiff  executed  to  the  defendant  a  note  as  fol- 


I 


'  Huntingtono.  Mather,  2  Barb.(N.Y.) 
538. 

*  EDMOsrts,  ,1.,  who  rtfiliTpiTii  the  opin- 
ion of  the  court,  said  :  "  It  swnied  to  be 
concedvd  on  the  nrgument  that  unless  the 
original  transaction  l)etween  these  jHrties 
was  a  picilge  of  the  atoclc  in  qnivition,  the 
plaintiff's  hill  eould  not  be  svislniiieil;  and 
therefore  it  was  that  so  much  of  the  argil- 
ment  wu  ilirected  to  that  point.  One  con- 
sideration very  Btrennouily  urged  was  the 
expression  used  in  the  note  tiint  tlie  alock" 
had  been  'deposited  as  collateral  security,' 


whiih  it  was  insisted  conveyed  the  idea  ot 
a  pledge,  azirt  that  alone.  But  such  an 
expression  is  not  of  itself  suffieient  to  de- 
termine the  charanter  of  the  f  mnsaction  ; 
for  it  has  been  held  that  even  the  use  of 
the  word  'pledge'  has  not  that  effect, 
cr  vi  termini:  and  where  it  ia  the  clear 
iiiti'nt  of  the  ]>arties  that  the  possesaioii  of 
the  goods,  fee,  shnll  reTnain  In  the  debtor 
until  default  in  pa}'nient,  it  will  be  re- 
ganli'd  Rs  n  ninrtgngc,  even  if  tlie  word 
'  pletige '  is  used.  I.angdon  v,  BucI,  9 
WmJ.   (S.  Y,)  80;  Reeves  r.  Capper,   S 
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114,600.  Nbw  YofiK,  October  1,  1825, 

Four  months  after  date  I  promise  to  pay  to  Samuel  Mather,  Esq.,  cr 
order,  fourteen  thousand  six  hundred  dollars  for  value  received,  with  interest 
at  the  rate  of  six  per  cent,  having  deposited  with  him  as  collateral  security 
(with  authority  to  sell  tlie  same  on  the  non-performance  of  this  promise)  126 
shares  Bank  of  America  stock,  34  shares  Mechanics'  Bank  stock,  and  60  shares 
Franklin  Bank  stock.  Bumjamik  Uumtinotok. 

The  note  was  not  paid  at  matarity,  nor  was  any  interest  ever  paid 
upon  it.     The  Franklin  Bank  failed,  and  that  stock  became  valueless* 

Btng.   N.  £;.    186  ;    Ferguson   v.   Union  default  of  payment  ^le  propeity  became 

Furnace  Co.,  9  Wend.  (N.  Y.)  945.  absolutely  vested  in  the  defeudant.    BwsL 

**  There  are  two  leadiug  coQ^derations  vras  the  legal  effect,  and  such  seeoM  to 

to  be  regarded  in  determining  whether  the  have  been  the  intention  of  the  parties;  for 

transaction  is  a  pledge  or  a  mortgage;  the  note  provides  that  the  defendant  may 

namely,  the  title  and  the  possession.     If  it  sell  the  stock  on  the  non-performance  of 


ia  a  mortgage,  the  legal  title  passes  to  and  the  |»romise  to  pay  ;  thus  conferring 

is  vested  iu  the  creditor.    Story  on  Bailm.  him  another  of  the  indicia  of  ownenhip^ 

§  287 ;  Langdon  v.  Buel,  anle  ;  Patchen  v.  viz.  the  absolute  power  of  disposal.    This 

Pierce,  12  Wend.  (N.  Y.)  61.     With  a  being,  then,  a  n^rtgage,  and  not  a  pledge^ 

pledge  it  is  different;  the  legal  title,  until  a  it  is  not  within  the  rule  stated  on  the  ar- 

sale  on  default  of  payment  or  redemption,  gument  that  it  was  always  redeemable  un- 

oontinuing  in  the  pledgor.  Story  on  Bailm.  til  sold;  and  it  may  be  barred  l^  the  atat- 

atUe  ;  Cortelyou  v.  Lansing,  2  Caines  Cas.  ute  of  limitations  or  the  lapse  of  time. 


(N.  Y.)  200.      The  pawnee  has  indeed  a  *'Tbe  view  that  we  take  of  this 

qualified  property  in  the  article  pledged,  renders  it  unnecessary  for  us  to  consider 

but  upon  a  tender  to  him  of  the  debt  he  the  effect  of  the  statute  of  limitations  as  to 

beoomes  divested   even  of  that  qualified  suits  in  equity,  on  which  the  decision  be- 

property,  and  becomes  a  wrong-doer  if  after  low  mainly  rested.     Without  expressiBg 

that  he  penusts  in  retaining  the  article  any  (pinion  on  that  point,  we  think  thti^ 

pledged,  from  the  pawnor.  Story  on  Bailm.  the  staleness  of  the  demand  ought  to  bar 

§§   839,  841  ;   Coggs  v.   Bernard,  2   Ld.  the  plaintiff's  action.   The  note  was  barred 

Ray.  916.     The  essential  difference  as  to  by  the  statute  of  limitations  in  February, 

matter  of  right  is,  that  in  one  the  title  1882,  so  that  after  that  date  it  ceased,  at 

passes,  and  in  the  other  it  does  not     But  the  option  of  the  maker,  to  be  binding  on 

the  difference  in  substance  and  fact  is,  that  him.    If  the  stock  depreciated  iu  value,  so 

in  the  case  of  a  pawn  or  pledge  the  poa-  as  to  leave  a  deficiency  in  paying  the 

session  must  pass  out  of  the  pawnor,  but  amount  loaned,  or  if  it  became  utterly 

in  the  case  of  a  mortgage  it  need  not.     In  worthless,  nothing  could  be  collected  of 

this  case  the  poasession  and  title  both  passed  the  borrower.    He  was  discharged  from  his 

out  of  the  debtor.    The  passing  of  the  poe-  obligation.    If  he  had  been  thus  dischai^ged 

session  is  consistent  with  either  character;  by  payment  he  could  have  demanded  his 

though  if  it  had  not  passed  it  would  have  stock  back  again.    Could  he  not  do  so  if 

been  a  mortgage.  That  fact  will  not  there-  he  was  discharged  from  th^  obligation  by 

fore  help  to  determine  the  question  in  this  the  operation  of  law  t    It  is  to  be  feared 

case.     But  the  passing?  of  the  title  to  the  that  he  might,  were  it  not  for  Uie  eqnitoUe 

creditor  is  decisive.     If  that  had  not  hap-  rule  of  mutuality  and  the  application  of 

pened,  it  would  not  be  a  mortgage.     Hav-  the  bar  of  the  lapse  of  time  to  both  tiie 

ing  happened,  it  cannot  be  a  pledge.  parties  to  the  contract  and  to  the  rights 

*•  The  result  is  that  the  deposit  of  these  and  obligations  of  both.     We  are  thereCon 

stocks  by  the  plaintiff  was  a  mortgage.    It  of  opinion,  in  analogy  to  the  statute  of  Mnrtr 

has  all  the  characteristios  of  a  mortgage,  tations,  that  the  right  to  redeem  ceased  in 

and  is  wanting  in  one  of  those  essential  to  Fehruary,  1882;  and  this  bill,  not  being  ffisd 

its  being  a  pledge.     Being  a  mortgage,  on  t&l  years  afterwaids,  cannot  be  snstaMl^' 

80 
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The  Mechanics'  Bank  stock  was  sold,  and  the  avails  were  paid  over  to 
Mather.  All  the  stock  vtaa  transferred  U>  Matlii'r  at  the  tinae  the  note 
was  given,  and  he  continued  to  receive  the  dividends  on  the  Baok  of 
America  stock  until  1839,  when  the  bill  in  this  cause  was  filed  to  re- 
deem it.  lu  1826  the  plaintifi"  failed  in  business.  At  that  time  the 
Bank  of  America  stock  was  all  that  was  left  iu  the  defendant's  bands, 
and  it  was  bo  much  below  par  as,  at  its  then  market  value,  to  fall  about 
$2,500  below  the  amount  of  the  note.  The  plaiiitifT  coujpromlaed  with 
his  creditors,  and  among  others  took  from  the  defendant  a  paper  "  dis- 
charging the  plaintiff  fiom  all  legal  respousibilitj'  to  him,  and  waiving 
all  right  of  action  against  hint  for  any  iudebttHluess  he  might  be  under 
to  him  of  all  sorts  and  kinds  whatsoever."  But  that  was  ''  not  to  affect 
any  of  the  hjpotbecations  or  liens  any  of  the  subacribiug  parties  might 
severally  have  and  hold  on  stock  of  various  kinds  pledged  to  each  re- 
Bpectively."  The  bill  was  filed  in  July,  '*'■"*,  and  set  up  that  the  plain- 
tiff's receipts  of  dividends  on  the  Bauk  of  America  stottk,  and  for  sales 
of  Mechanics"  Bank  stock,  had  reduced  the  debt  to  811,931.40,  which 
he  offered  to  pay,  and  claiming  the  riglit  to  redeem  the  same,  and  pray- 
ing for  a  decree  compelling  the  defendant  to  permit  him  to  do  so.  The 
Chancellor  made  a  decree  dismissing  the  bill  on  the  ground  that  the 
snit,  not  having  been  commenced  until  more  than  ten  years  al\er  the 
statutes  went  into  effect,  was  barred  by  the  statute  of  limitations,  or 
rather,  in  analogy  thereto  ;  and  this  decree  was  sustained  uijon  appeal. 
Sl^C.  334.  DiBQliai-ge  at  Mortgaga  Debt,  Effect  of.  —  Asa  general 
rule,  the  discharge  of  the  debt  which  a  mortgage  ia  given  to  secure 
operates  as  a  discharge  of  the  mortgage  ;  but  this  rule  does  not  apply 
where  the  personal  liability  of  tlie  mortgagor  merely  is  dischai^ed, 
without  intending  to  extinguish  the  debt.'  nor  does  it  apply  where  the 
debt  is  merely  barred  by  the  statute  of  limitations.^ 

■  Donnelly  o.  Simonton,  13  Minn.  301.  assign  and  EiPt  over  to  saiil  D,  all  my  right, 
111  llnyik-ii  V.  Smith,  12  Mtt.  (Mass.)  .Sll,  intcn-at,  nn<l  iluiin  to  the  within  niortgn^ 
a  mortgage  wiu  given  to  a  yiersan  to  in-  pn-miscs."  D.  thciFU]xiJi  took  pussesaioo 
demifv  him  as  surety  upon  a  note  ivhich  of  the  land  for  the  [lurpow  of  foreclosure. 
he  aipiud  with  and  for  the  mortpngor.  In  13^3  the  right  of  B.  to  reJteni  was  sold 
The  coiiiiitiun  of  the  niortgnge  was  as  fol-  on  an  execution  agalliiit  B..  nnd  purfhnsed 
lava:  "Whereas,  S.  has  signed  a  note  hy  the  plaintiS',  who  hrought  a  hill  against 
with  Biiid  B.  aa  surety  payable  to  D. ;  now  D.  to  redeem,  insisting  that  notliing  was 
if  said  B.  shall  save  said  S.  from  any  due  S.,  because,  by  the  jiistruini'nt  of  as- 
trouble,  cost,  or  expense,  by  reason  of  sigiimeiit  to  D.,  H.  wan  releasi'd  from  his 
signing  Baid  note,  this  deed  to  be  void."  liability  as  sun-ly  for  IJ.,  and  the  land 
The  iiiortKBga  was  given  in  1830,  and  in  thereby  discharged  from  the  inennibranee 
1841  S.  assigned  the  mortgage  to  D.  by  of  tlic  mortgage.  But  tlie  court  hclil  that 
deed,  as  follons;  "  Know  all  men  that,  in  the  mortgage  was  not  dischargt^d,  and  that 
consideration  of  D.  agreeing  to  release  me  D.  was  entitled  to  hold  the  land  against 
from  all  liability,  other  thuu  the  use  of  my  H.  until  11.  stioiild  jB.y  B.'ii  Da[«  to  D. 
DUne  in  the  collection  of  the  Banc,  of  a  ^  Chambcrlin  v.  iUtdar,  IS  N.  H.  331; 
joint  and  several  note  signed  by  B.  and  Bush  v.  Cooper,  20  Hiss.  699. 
myself,  dated  October  7,  1839,  J   hereby 
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Sec.  235.  Mortgagee  in  Possession.  —  Where  a  mortgagee  is  in  pos- 
session of  the  premises  for  the  full  statutorj-  period  after  condition 
broken,  the  mortgagor's  right  of  redemption  is  forever  barred,  unless 
within  that  period  the  mortgagee  has  accepted  from  him  some  portion 
of  the  principal  or  interest  of  the  mortgage  debt,  or  in  some  other 
l^ally  effectual  way  acknowledged  the  right  of  the  mortgagor  to  re- 
deem. This  may  be  done  by  settling  the  account  of  the  rents  and  prof- 
its of  the  premises  within  that  period,  as  the  principal  objection  urged 
by  courts  of  equitj'  against  letting  the  mortgagor  in  to  redeem  after 
that  period  is  the  difficult}'  of  settling  the  accounts  between  the  parties 
for  so  long  a  period ;  and  where  this  objection  is  obviated  by  a  settle- 
ment made  by  the  parties  themselves,  the  mortgagor  will  be  admitted  to 
redeem  partly  upon  that  ground,  and  partly  upon  the  ground  that  such 
settlement  operates  as  an  admission  of  the  mortgagor's  right.  Thus,  in 
an  English  case,*  a  mortgage  was  held  to  be  redeemable  where  the 
mortgagee  had  been  in  possession  for  forty  3'ears,  upon  the  foot  of  a 
stated  account  and  an  agreement  for  turning  interest  into  principal.* 
In  an  earlier  case  •  a  bill  was  brought  to  redeem  a  mortgage  made  in 
1642.  The  mortgagee  entered  into  possession  in  1650,  and  there  were 
three  descents  on  the  defendant's  part  and  four  on  the  part  of  the  plain- 
tiff ;  but  the  length  of  time  being  unsevered  for  the  greatest  portion  of 
the  time  by  infancy  or  coverture,  and  because  the  mortgagee,  in  1686, 
brought  a  bill  to  foreclose,  and  an  account  was  then  made  up  by  the 
mortgagee,  the  court  decreed  a  redemption  and  an  account  from  the 
foot  of  the  account  in  1686. 

Any  act  of  the  mortgagee  b}'  which  he  acknowledges  the  transaction 
to  be  still  a  mortgage,  any  time  within  twent}'  years  before  a  bill  to  re- 
deem is  brought,  is  held  sufficient  to  keep  the  mortgagor's  right  to 
redeem  on  foot.  Thus,  if  the  mortgagee,  in  his  will,  disposes  of  the 
money  "  in  case  the  mortgage  is  redeemed,"  *  or  by  any  other  deliberate 
act  admits  that  he  is  mortgagee  as  to  the  estate,  a  bill  to  redeem  will 
lie ;  *  or  where  the  mortgagee  enters  under  an  agreement  to  reimburse 


*  Conway  v.  Skriropton,  5  Bro.  P.  C. 
187. 

*  Cholmondeley  v.  ClintoD,  2  J.  &  W. 
188;  Giles  v.  Baremore,  5  Johns.  (N.  Y.) 
Ch.  545. 

*  Proctor  V.  Cowper,  2  Vern.  877. 

*  2  Cruise's  Digest,  156. 

'  Peny  v,  Marston,  2  Bro.  397  ;  Ross 
V.  Norvelle,  1  Wash.  (U.  S.  G.  C.)  18; 
Marks  v.  Pell,  1  Johns.  (N.  Y.)  Ch.  691; 
"Whiting  V.  White.  2  Cox,  290.  A  recog- 
nition of  the  mortgage  incidentally  in  any 
conveyance  or  other  instrument  is  suffi- 
cient Pender  v.  Jones,  2  Hayw.  (N.  C.) 
294;  Price  v.  Cooper,  1  S.  &  S.  847;  Han- 


sard V.  Harvey,  18  Ves.  455  ;  Conway  v. 
Skrimpton,  ante;  Ord  v.  Smith,  Sel.  Ch. 
Cas.  9;  Hoode  v.  Healy,  1  V.  &  B.  536; 
Vernon  v.  Bethel,  2  Eden,  110;  Elmen- 
dorf  V.  Taylor,  10  Wheat.  (U.  8.)  152. 
In  Turlock  v,  Roby,  12  Scott,  87,  a  mort- 
gagee in  possession  having  received  from  the 
grandfather  of  the  infant  heir  of  the  mort- 
gagor a  letter,  the  contents  of  which  were 
as  follows  :  '*  Concerning  the  business  at 
Hendred,  which  yon  know  nearly  as  well 
as  myself,  as  there  has  been  nothing  kept 
from  you;  which  1  am  very  willing  to  set- 
tle if  your  granddaughter  is  of  age.  I 
never  told  you  any  otherways;  as  I  am  in- 
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himself  out  of  the  profits.'  Before  the  statotes  required  ncknowledg- 
meots  to  Iw  in  writing,  it  was  serioosly  questioned  whether  any  form  of 
parol  acknowledgtoent  would  be  sufStient,  and  in  an  early  case  in  this 
oouutij',*  Stoby,  J.,  in  »  very  »ble  opiuion,  in  which  he  carefully  re- 


tonrwd,  she  ii  beinsa  of  what  tliere  is. 
Tb*  dUTeivniv  is  not  worth  mnuh.  I  shall 
heiir  from  your  gr»midttUghtflr  ihout  tlm 
huaiiiiwt,"  —  it  wo-i  beld  that  the  lost- 
niitiuned  Utter  nros  nu  ncknoole'lginent 
of  th«  hoiress's  right  to  wdoem  lh«  mort- 
gogs,  ami  that,  when  she  bocsmc  of  age, 
•hi)  vu  entitled  to  vinHider  her  grand' 
bthpr  HB  haring  ar.lHl  aa  hur  ogeat;  and, 
consequeutly,  that  she  was  entitled  to  re- 
deem the  inorlpige  at  any  time  within 
twenty  jean  after  the  letter  waa  written. 
In  another  caae  a  morlgpi^  bad  [losses- 
Ktuii  MUteen  yean,  odj]  tlun  aaaigued  tlie 
IBorlgiige  and  estAta.  The  dund  cniiTeyiog 
it  to  the  assignee  recited  the  original  mart- 
ipige  in  the  usual  manner,  and  it  was  held 
that  this  asaignmeDt  ms  not  a  sufficient 
Kcknovrlcdgtaent  in  writing  to  take  the 
nun  out  of  the  atatule.  Luaa»  v.  Denni- 
eon,  7Jur.  1122. 

1  Harks  V.  Poll,  anit. 

'  Ileiter  c.  Arnold,  3  Sumn.  (0,  8. 
C.  v.)  160.  In  this  case  the  question  was 
whether  mere  parol  BdmissionB  or  ac> 
knowledgments  were  auffiuient  to  show 
thai  the  mortgagee  had  within  twcLity 
years  treiited  the  .;onveyanee  as  a  mort- 
gage. "Siicb  mlniissiuns  and  acknowl- 
edgments," saiil  Story,  J.,  "are  certmnly 
open  to  the  strong  objections  that  thoy  are 
easily  rahricated,  and  diliicult,  if  not  im- 
possihlf,  to  be  disproved  in  many  ea.ses; 
aa<l  tlint  they  have  n  direct  tendency  to 
■hake  the  security  of  all  titles  under  mort- 
gsges,  i^ven  after  a  very  long  exclusive  pos- 
sessiiin  by  the  luortgajee."  He  then  refers 
to  the  InngLLage  of  Loan  Alvanley  in 
^Vhiting  p.  C'oi.  anU,  in  which  he  so  ear- 
nestly pro1est«d  against  the  reception  of 
Buch  fviilence  in  this  clasi  of  cases.  He 
also  comments  on  the  case  of  Perry  o. 
Waraton,  a  Bro.  Ch.  357,  wliere  it  has  been 
•upponed  (though  it  is  not,  perhaps,  cer- 
tain) that  Liinn  TlluitLow  thought  parol 
eridence  adiiilasilile,  and  sufRcinnt  to  give 
the  plaintiff  a  decree  far  redemption,  but 
he,  in  fact,  docided  against  it  on  another 
ground.     Lobd  Altanlet  said  :  "  I  can- 


not helji  thinking  that  it  would  hare  beoi 
a  very  wise  rale,  if  no  parol  eridencis  had 
been  admitted  ou  these  subjects.  It  is 
dear  that  the  party  oLtaiua  an  irredfvm- 
able  interest  bj  twenty  years'  possessioa; 
and  then  that  interest  is  to  be  totall; 
ehangod  by  this  sort  of  looM  eonvena- 
tiuu."  He  uAorwards  S'lded:  "  I  wiil  not 
take  upon  mybelf  in  the  present  cttn  to  lag 
down  any  rule  tliat  shall  contradict  that 
autliority,  because  it  is  not  necsKKorf. 
But,  at  any  rate,  1  think  the  declare tions 
must  be  clear  and  nneiiiliTOcal;  and,  in  the 
present  case,  I  do  not  think  that  tlie  «ri- 
denee  is  of  that  clear  and  une<|uivoaiI 
nature  as  to  justify  the  court  in  giriug 
the  plaintiff  a  wdomption."  "The  saiua 
point,"  adds  Stouy,  J.,  "came  before  the 
Vice-chancellor,  air  Thomas  Pi,rMKE«, 
iu  Kedcs  o.  PmUetfawaite,  Coopet's  &%. 
IttO ;  and  he,  after  admitting  Utat  Ikan 
was  uo  case  in  point,  upon  priuci|>la,  de- 
cided that  inrol  evidence  was  w>  admUsible. 
But,  after  sil^Dg  llie  e*idBDoe  in  the  ease, 
which  sufficiently  shows  the  danger  of  BMh 
evidence,  he  decided  thit  It  was  Dot  sati»- 
fsctory,  and  refused  the  retlemption.  Than 
came  the  case  of  Barron  v.  Martin,  19  Vts. 
326,whire  Sir  William  Guant  thought 
the  ]>Hrol  evidence  admissible;  but,  at  the 
same  time,  on  account  of  its  being  unsatis- 
factory, decided  against  the  redemplina, 
ami  adhereii  to  the  rule  laid  down  by  l,OBn 
Alvani.kY,  that  it  ought  to  be  clenr  and 
unequivocal  to  justify  a  redemption.  But 
there  in  an  inl])ortant  remark  made  by  this 
eminent  judge,  in  the  same  case,  which  ia 
worthy  of  special  notice.  '  It  is  now  de- 
cideil,'  ssid  he,  'that  twenty  years'  pos- 
fiPS.sion  by  a  mortgagee  will,  priinn  fndc, 
bar  a  right  of  redem]ition  ;  and  il  lies  on 
the  mortgagor  to  show  that  such  length  of 
poMCftsion  ought  not  to  proiluce  that  effect.' 
He  added  :  'The  m<is  lies  on  the  mort- 
gagor to  show  thst  fact,  in  order  to  defeat 
the  effect  of  the  possi-ssion.'  In  Marks  v. 
Pell,  1  Johns.  (N.  Y.)  Ch.  6»4,  the  same 
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and  the  only  evidence  reUed  npon  in  ftvor 
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viewed  the  cases^  held  that  such  an  acknowledgment  or  admission 
would  not  be  sufficient.^ 

Sec.  236.  Absolate  CoiiTeyanoes,  but  in  fact  Mortgages.  —  If  the 
parties  to  an  instrument,  at  the  time  of  its  execution,  intend  it  as  ii 

security,  whatever  maj-  be  its  form,  equity  will  consider  it  a  m<Htgage, 
and  no  terms  or  words  used  in  it  will  be  allowed  to  change  its  character, 
and  cut  off  the  right  of  redemption ;  '  and  this  is  the  case  even  though 
the  conveyance  ou  its  face  is  absolute,  and  there  is  nothing  to  indicate 
that  it  was  intended  as  a  security  for  a  loan  or  a  pre-existing  debt ;  • 

of  the  redemption  was  certain  naked,  unas-  equivocal,  and  too  infirm  in  its  reach  and 

sisted  confessions  of  the  mortgagee,  stated  bearing  and  circumstances,  to  justify  any 

by  witnesses.    The  learned  judge  decided,  decree  in  favor  of  a  redemption." 

upon  a  review  of  the  evidence,  that  the  re-  *  See  also  Whiting  v.  White,  2  Cox,  290. 

demption  ought  not,  under  all  the  cireum-  «  Robinson  •.   Farrelly,   16  Ala.  472  ; 

stances,  to  be  allowed;  for,  *it  would  be  Richardson    v.   Barrick,   16    Iowa,   407  ; 

setting  up  a  dangerous  precedent,  to  give  Howe  v.  Russell,  36   Me.   116 ;  Arta  v. 

effect  to  a  stale  daim,  upon  such  uncor-  Grove,  21  Md.  456;  Bank  of  Westminster 

loborated  and  loose  confessions.'    In  do-  v.  Whyte,  1  Md.  Ch.  536;  Parks  v,  Hall» 

livering  his  opinion,  he  said:  'It  was  once  2  Pick.  (Mass.)  211;  Steel  v.  Steel,  4  Al- 

observed,  in  the  Supreme  Court,  6  Johns,  len  (Mass.),  417  ;    Yasser  v,  Yasser,  2S 

(N.  Y.  )  21,  that  acknowledgments  of  the  MIbs.  878;  Davis  v.  Clay,  2  Mo.  161;  Wil- 

party,  as  to  title  to  real  property,  are  a  son  v.   Dnunrite,  21  Mo.   325  ;   Somers* 

dangerous  species  of  evidence;  and,  though  worth  v.  Roberts,  38  N.  H.  22;  De  Camp 

good  \o  support  a  tenancy,  or  to  satisfy  •.  Crane,  19  N.  J.  £q.  166 ;  Holliday  v, 

doubts  in  cases  of  possession,  they  ought  Arthur,  25  Iowa,  19;  Phoenix  v.  Oardner, 

^t  to  be  received  as  evidence  of  title,  as  it  13  Minn.  430  ;  Bin^i^iam  v.  Thompson,  4 

would  counteract  the  beneficial  purposes  of  Nev.  224;  Cotterell  v.  Long,  20  Ohio,  464; 

the  statute  of  frauds.  That  doctrine  strikes  Miami,  &c.  Co.  v.  United  States  Bank* 

me  as  just  and  sound;  and  principles  are  Wiight  (Ohio),  249 ;  Pattison  v.  Horn,  1 

essentially  the  same  in  both  courts.'  From  Grant   (Penn.)  Cas.   801,  304;    Halo  v. 

this  language,  I  cannot  but  infer  that  the  Schick,    57    Penn.   St.   320  ;    Nichols  v, 

learned  Chancellor  was  against  the  admis-  Reynolds,  1   R.  I.  30  ;  Bennett  v.  Union 

sibility  of  the  evidence,  though  he  did  not  Bank,  5  Humph.  (Tenn.)  612;  McCan  «. 

deem  it  necessary  to  decide  the  case  on  Marshall,  7  id.  121 ;  Webb  v.  Patterson, 

that  point.     His  very  able  reporter,  Mr.  id.   431  ;   Hinson  9.   Partee,   11  id.   587; 

Johnson,  has  supposed  differently  in  his  Yarborough  v.  Kewell,  10  Yei^g.  (Tenn.) 

marginal  note  of  the  case;  but  I  have  been  376  ;   Delabay  v.  McConnell,  5  III.  156  ; 

unable  so  to  read  the  case.     I  have  not,  in  Nichols  v.   Cabe,  8  Head   (Teim.),   92  ; 

my  researches,  found  any  other  cases  upon  Nickson  v.  Toney,  id.  655;  Yates  v,  Yates, 

the  point.     And,  what  is  very  remarkable,  21  Wis.  478;  Catlin  v.  Chittenden,  Brayt. 

there  is  no  instance  of  a  decree  being  made  (Yt.)  163;  Campbell  v.  Worthington,  6  Yt 

upon  such  parol  evidence  in  favor  of  the  448  ;    Mott  v,   Harrington,   12  id.   119 ; 

party  seeking  to  redeem.     In  the  present  Wrij(ht  r.  Bates,  18  id.  841  ;   Rogan  «. 

ca«e  I  am  spared  the  necessity  of  deci<ling  Walker,  1  Wis.  527. 

the  general  principle;  for,  admitting  that  *  Kcllum  v.  Smith,  88  Penn.  St.  158  ; 

parol  evidence  is  admissible  (which  1  am  Holmes  v.  Grant,  8  Paige  (N.  Y.)  Ch.  243; 

by  no  means  prepared  to  decide,  and  I  Pamialee  r.  Lawrence,  44  111.  405 ;   Bax- 

wish  to  reserve  for  further  consideration),  ter  v.  Deas,  24  Tex.  17;  Mills  v.  Darling, 

I  am  of  opinion  that  the  parol  evidence  of  43  Me.  565;  Crossen  v.  Loveland,  22  Ind. 

the  confessions  and  conversations  of  the  427;  Barkelew  v,  Taylor,  8  N.  J.  Eq.  206; 

mortgagee,  testified  to  by  the  witnesses,  is  Chaines  v.  Brady,  10  Fla.  133. 
wholly  unsatisfactory,  too  loose,  and  too 
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and  parol  evidence  is  admissible  to  sliovr  that  it  was  intended  as  a 
mortgage.'  or  that  the  defeasance  was  omitted  by  (Vaud  or  mistake.* 
Upon  ttild  clusa  o[  mortgages  it  baa  been  lield  that  the  statute  does  not 
begin  to  run  until  a  tender  of  tbe  money  which  it  was  given  to  secnro, 
and  a  refliaal  to  reconvey.'  But  there  ia  no  question  but  tbat  a  conrt  of 
equity  would  refuse  to  enforce  a  right  to  reek-cm,  wbere  the  graDt«e  had 
slept  upon  bis  rights  until  bis  claim  had  become  stale. 

271  ;  Plato  v.  Boo,  14  WU.  1S3.  Sm 
t'itzjiatrick  c.  Smitb,  1  Desna.  (3.  C.)  S40. 
To  thv  coutrarj,  Usle  r.  J«wrlU  7  He. 
43ft ;  Bryonl  o.  Crosby,  36  id.  6((2 ;  Wat- 
Bon  V.  Dickens,  SO  Uisa.  flOS. 

■  Tojlor  B.  Luther,  S  Sumn.  (U.  S. 
C.  C.)  238;  Mortis  «,  Nixon,  1  How.  llfl; 
81eeo.MBliliBttMrompany,lP»igc(N.Y.) 
Ch.  4S;  Whitriok  ».  Kbiip,  1  id.  202:  Vm 
Burrs  v,  Olmstoid,  G  id.  1  ;  StnmK  «. 
Stewart,  4  Johns-  {N.  Y.)  Ch.  1ST:  Koa 
r.  Norivll,  1  Wwh.  Vb.  14  :  At.on..  1 
Hsyw.  (N.  C.)  Sfl;  McUurin  «.  Wright, 
2  Irrd-  (N.  C.)  Kq.  94i  Hudson  v.  J>b«U. 
6  Stew.  &  P.  (Ala.)  67;  En||li.h  v.  Uwe, 
1  Port.  (Ala.)  32Si  Craft  T.  Dnllflid,  14 
Mira.  Ch.  308;  Murphy  •.  Trigg,  1  T.  R 
Mon.  (Ky.)  72;  UwU  c.  Robards.'S  id. 
40S;  Undley  v.  Shurp,  7  id.  liS;  Orvrton 
V.  Bigelow.  3  Yerg.  (Tciin.]  G13  ;  Miami 
Exporting!  Co.  v.  United  Stale*  Bank. 
Wright  (Ohio).  249  ;  Blair  c.  Hash,  I 
BUckf.  (l]i<I.)539;  Delaliny  c.  UuConnel 
G  111.  Ib6:  Wadsworth  v.  Uranger,  Harr. 
(Mich.)  113;  Lane  p.  Dii-ltereon,  10  Yerg. 
(Toiin.)  373;  Conwell  o.  Evill,  4  Blackf. 
(Iml. )  67 ;  Suott  e.  Brilton.  2  Yrrg.  (Tenn.) 
215  ;  May  r.  ilAStin,  2  Port.  (Ala,)  414; 
Abom  o,  Burnett.  2  Blackr.  (Ind.)  101; 
Bank  of  WMtmiusler  t.Whvte,  1  Md.  Ch. 
63H  ;  l^kerson  v.  StillH-.dll  13  N.  J.  Eq. 
357.  To  the  contrary,  Streater  v.  Sonet, 
1  Murpli.  (N.  C.)  449;  Thompson  e.  Pat- 
tun.  6  Litt.  (Ky.l  74. 

"  Wilson  v.  Richards,  1  Neb.  312. 


1  Babcock  c.  Wynian,  19  How.  {U.S.) 
289;  Rogin  e.  Walker.l  Wis.  527;  Bishop 
c  Bishop,  13  Ala.  47G;  Bryan  c.  Covari, 
21  Ala.  92;  Blukemore  v,  Bynisida,  7  Ark. 
COS;  Jordan  v.  Fenno,  13  Ark.  693;  Pieroa 
V.  Bohinion,  13  Cal.  116;  Jones  v.  Jones, 
1  Head  (T«Dn.),  105;  Guinn  v.  Iwke,  id. 
110;  People  v.  Irwin,  I*  Cal.  428;  John- 
ton  V.  Shenuan.  IS  Cal.  3S7 ;  CuDUing- 
bam  V.  HankiuH,  27  Cal.  603;  Hopper  v. 
Jonea,  29  Cal.  18;  Trucka  v.  Lindaoy,  18 
Iowa,  fi04;  Jaek.-«m  v.  Lodge,  36  Cal.  28; 
Washburn  n.  Merrill,  1  Day  (Conn.).  139; 
Marka  ...  Pell,  1  Johns.  <N.  Y.)  Ch.  694; 
CoUiiiB  V.  Tillon,  26  Conn.  368;  Hovey 
R  Holcomh.  II  lU.  660;  Bha»er  b.  Wood- 
WBtd.  2S  111.  277  ;   Roberts  v.  McUshan, 
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in),  34;   Green   v.   Ball,   4 


Bush  (Ey.),  586 ;  Whitney  V.  Batuhelder, 
32  Mo.  813;  Emerson  v.  ^twator,  7  Mich. 
12;  Johnson  b.  Huston,  IT  Mo.  SS;  Carl- 
yon  V.  Lannan,  4  Ner.  ISA;  Ciiodit  v. 
Tichenor,  19  N.  J,  Eq.  43  ;  Crane  o.  Bo- 
chanan,  29  Ind.  670;  Key  o.  McCleary.  25 
Iowa,  191  :  Phi^nix  v.  Gartner,  13  Minn. 
43U;  Bingham  v.  Thonipiian,  4  Nev.  224; 
Walton  V.  Cronly,  14  W«nd.  (N,  Y.)  63; 
Swart  V.  Service.  21  id.  36;  Webb  v.  Bice, 
lHill(N.  Y.),  606;  Hoilg.-s  b.  Tennessee, 
kc  Ins.  Co..  8  N.  Y.  (4  S-dd.)  416;  Kim- 
borongh  r.  Smith,  2  Dtv.  (S.  C.)  E.].  558; 
Couch  V.  Button,  1  Grant  (Henn.)  Cas. 
114;  pBtl«nion  v.  Horn,  id.  301,  301; 
Stamper  v.  Johnson,  3  Tex.  1  ;  Mead  v. 
Randolph,  8  Tex,  191;  Hannay  r.  Thomp- 
•OD,  14  Tex.  142;  Mann  v.  Falcon,  25  Tex. 
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CHAPTER  XIX. 


Disabilities  in  Pebsonal  Actions. 


Seo.  237.   Saring  Clauses  in  Statates  in 
Favor  of  Plaintifis. 

238.  Infancy. 

239.  Insane  Persona,  Non  CampoUa, 

&c 

240.  Coverture. 

241.  Imprisonment. 

242.  Alien  Enemy. 

243.  Injunction. 

244.  Absence    of    Defendant    from 

State,  Statutory  Provisions  as 
to. 


Sec.  246.  What  constitutes  an  Abeence 
from  the  State. 

246.  Joint  Debtors,  Absence  of  one, 

effect  of. 

247.  Residence   need   not  be   con- 

tinuous. 

248.  Absconding  Debtors. 

249.  Concealment 

250.  Foreign  Corporations. 

251.  Cumulative  Disabilities. 

252.  Disability  must  be  one  provided 

for  by  Statute. 
258.   Disability  of  Defendants. 


Sec.  237.  Saving  Clauses  in  Statutes  in  Favor  of  Plaintiffs.  —  In 
the  seventh  section  of  the  statute  of  James  it  is  provided  that,  if  at  the 
time  when  a  cause  of  action  accrued  any  person  entitled  to  bring  the  same 
shall  be  within  the  age  of  twenty-one  years,  feme  covert y  nan  compoi 
mentis^  imprisoned,  or  without  the  limits  of  the  United  States,  such  per- 
son shall  be  at  libert}'  to  bring  the  same  actions  within  the  times  limited 
by  the  statute  after  his  disability  has  terminated ;  and  substantially  the 
same  pro\nsion  is  incorporated  into  the  statutes  of  most  of  the  States. 
In  Maine,  the  same  exceptions  are  made ;  ^  so,  also,  in  Vermont,^  except 
that  the  exception  as  to  imprisoned  persons  and  persons  beyond  seas  does 
not  exist,  and  the  word  *'*'  insane"  is  substituted  for  nan  compos  mentis; 
and  the  statute  of  this  State  also  contains  all  the  additional  exceptions 


^  Appendix,  Maine,  §  85.  In  Maine, 
additional  exceptions  exist,  as  in  the  case 
of  the  death  of  a  claimant  before  the  stat- 
ute  has  run  against  his  claim,  or  within 
thirty  days  after  it  has  run,  an  action  may 
be  commenced  at  any  time  within  two 
years  after  administration  or  letters  testa- 
mentary have  been  granted,  and  this  sav- 
ing applies  to  actions  in  favor  of  and 
against  the  estate.  Sec.  88.  So  also,  by 
sec.  89,  an  exception  exists  in  favor  of  a  per- 
son who  is  an  alien  subject  of  a  country  at 
war  with  the  United  States,  and  the  time 
of  the  continuance  of  such  war  is  not  to  be 
deemed  any  part  of  the  time  limited  for 


the  bringing  of  any  of  the  actions  enumer- 
ated in  the  preceding  sections.  By  sec  99 
an  exception  is  made  in  cases  where,  at  the 
time  when  any  cause  of  action  shall  accrue 
against  a  person,  "  he  shall  be  out  of  the 
State,"  the  action  may  be  commenced 
within  the  time  limited  therefor  after  such 
person  shall  come  into  the  State,  and  if 
after  any  cause  of  action  has  accrued  the 
person  against  whom  it  shall  have  accrued 
shall  be  absent  from  and  reside  without 
the  State,  the  time  of  such  absence  shall 
not  be  taken  as  any  part  of  the  time  lim- 
ited for  the  commencement  of  the  action. 
'  Appendix,  Vermont,  §  18. 
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existing  in  tbe  Main?  statute,  as  stated  iu  the  first  note  to  this  chapter,* 
except  that  id  cases  where  a  debtor  is  out  of  tlie  State  at  the  time  when 
an  ai^tion  accrues,  or  after  it  accrues,  the  esceptiou  does  not  apply  If 
the  debtor  has  within  tlie  State  known  propertj-  wliieh,  by  the  eomiDoa 
and  oi'dinar^  processes  of  Uh,  conltl  be  attAched ;  *  so,  also,  by  sec.  971 
of  the  etatute  of  Vei-monl,  whenever  llie  commencemeut  of  an  action  is 
Stayed  by  an  injuactioD  of  any  court  of  equity,  the  time  during  which 
Bueh  injunction  is  in  force  is  not  to  be  talien  as  any  part  of  the  time 
limited  for  the  coumenoement  of  the  suit  enjoined.  Id  New  Haia^ 
shire,  substantially  the  same  exceptions  exbt  as  in  the  statute  of  Jamea, 
except  that  the  words  "  insane  persons  "  are  substituted  for  non  eompot 
mentix;  no  exception  Is  made  in  favor  of  persons  imprisoned  or  ont  of 
the  United  States  ; '  and  substantially  the  same  exception  is  made  aa  in 
Maine  in  the  case  of  the  absence  of  the  debtor  from  the  State,  the 
exception  being  that,  "  if  the  defendant  at  the  time  the  cauee  of  acdon 
icerued,  or  aiterwards,  was  absent  from  and  residing  out  of  the  State, 
the  time  of  such  absence  shall  be  excluded."  In  Massachusetts,*  an 
exception  is  made  in  favor  of  infanta,  persons  disabled  by  marriage, 
'nsane  persons  or  persons  impnsoned,  alien  citizens  of  a  country  at  war 
tith  the  United  States,  and  also  where  the  defendant  at  the  time  when  the 
cause  of  action  accnied  was  absent  from  the  State.  In  Connecticut,' 
I  to  actions  of  account,  debt  on  boofc,  or  on  simple  coDtrnct,  or  of 
aaeumpsit  founded  on  implied  contract,  or  ujnn  any  contract  in  writing, 
not  under  seal,  it  is  provided  that  persons  legally  incapable  to  bring  any 
aneh  action  at  the  accruing  thereof  may  bring  the  same  at  ttuy  tioM 
within  Ihroe years  nOerlweomino;  legally  capable  to  do  so;  and  bv  sec.  3 
the  same  exception  exists  as  to  specialties,  except  that  four  yean  are 
given  after  the  party  becomes  capable  of  suing.  By  aec.  19,  where 
B  person  dies  before  the  statute  bar  has  become  complete,  his  executor 
or  administrator  shall  have  one  year  from  the  time  of  such  decease  in 
which  to  bring  an  action  thereon.  By  sec.  5,  an  exception  or  saving 
is  nia<]e  in  favor  of  a  plaintiff,  where,  at  the  time  when  the  right  of 
action  accrues,  he  is  "beyond  the  limits  of  the  United  States."  In 
Bhode  Island,  substantially  the  same  provision  exists  as  in  Maine,' 
except  as  to  absence  from  the  State,  and  in  that  respect  the  provision 
is  substantially  the  same  as  in  Vermont.'  In  New  York,'  infancy, 
insanity,  and  coverture  create  a  disability,  and  imprisonment  on  a 
criminal  charge  or  imprisonment  under  an  execution  of  a  criminal  court 
for  a  term  less  than  for  life.  It  is  provided,  however,  that  the  time  for 
bringing  an  action  cannot  be  extended  more  than  fi\c  years  by  any  such 
disability  except  infancy,  nor  in  any  ease  more  than  one  year  after  the 

*  Appenciii,  Vermont,  J§  967,  968.  '  Appendiit,  Connectiftit,  §  4. 

*  Appfodii,  Vermont.  S  970.  •  Apjienili!!,  Hliode  Islnml,  9  fl. 
»  Anwrniii,  New  Hamiisbire,  5  8.  '  Appendix,  Hlioiio  Islndd,  S  5. 

*  Appendli,  MMMoluwetta,        9,  10,  »  AjipeuJix,  Sew  York,  j  398. 
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disability  is  removed.  As  to  absence  from  the  State  when  the  right  of 
action  accrues,  substantially  the  same  provision  exists  as  in  the  New 
England  States.  In  New  Jersey,^  an  exception  is  made  in  cases  of 
infanc}'  and  insanity,  but  not  in  the  case  of  coverture.  In  Pennsyl- 
vania, the  same  provisions  exist  as  in  the  statute  of  James,^  except 
that  the  provision  as  to  persons  *^  beyond  seas  "  is  limited  to  persons 
^^  without  the  United  States.**  In  Delaware,*  an  exception  is  made  in 
favor  of  persons  under  the  disability  of  infancy,  covertai*e,  and  incom- 
petency of  mind.  In  Maryland,  the  same  exceptions  exist  as  in  the 
statute  of  James,  except  as  to  persons  **  beyond  seas."  *  In  Virginia/ 
an  exception  is  made  in  favor  of  infants,  married  women,  and  insane 
persons.  In  North  Carolina,'  substantiall}*  the  same  exceptions  exist 
as  in  New  York ;  so,  also,  in  South  Carolina.^  In  Alabama,  persons 
under  the  disability  of  infancy,  coverture,  insanit}*,  or  imprisonment  on 
a  criminal  charge  for  less  than  life,  are  given  three  years  after  such 
disability  is  removed  to  bring  an  action,  provided  that  no  disability 
shall  extend  the  period  of  limitation  beyond  twenty  years  from  the  time 
when  the  cause  of  action  accrued.*  In  Georgia,  married  women,  infants, 
idiots,  or  insane  persons,  or  persons  imprisoned,  are  given  the  frill 
statutory  period  after  such  disability  is  removed  to  bring  an  action  in ;  • 
and  substantially  the  same  provision  exists  in  Arkansas,  except  that 
idiots  are  not  expressly  included,  and  imprisonment  does  not  constitute 
a  disability,  unless  it  occurs  '*  beyond  the  limits  of  the  State."  ^  So  in 
Colorado,  the  disabilities  are  substantially  the  same  as  in  Geoi^ia, 
except  as  to  ^^  idiots,"  and  the  statute  also  includes  persons  who  at  the 
time  when  the  action  accrued  were  absent  from  the  United  States. ^^  In 
Florida,  a  saving  exists  in  favor  of  infants,  insane  persons,  persons  im- 
prisoned, and  mamed  women,  and  seven  years  is  given  after  the 
removal  of  such  disability,  or  the  death  of  such  person,  in  which  to 
bring  an  action  or  to  make  an  entry  or  defence."  In  Indiana,  the 
disabilities  are  not  specifically  stated,  but  two  years  are  given  to 
any  person  '^  under  legal  disabilities  when  the  cause  of  action  ac- 
crues "  in  which  to  bring  an  action  after  such  disability  is  removed.* 
By  sec.  228,  it  is  provided  that  the  statute  shall  in  no  case  bar  the 
right  of  the  husband  to  join  with  and  sue  for  the  use  of  the  wife  at 
an}'  time  during  coverture  in  any  action  which  would  sur\'ive  to  her 
after  the  removal  of  her  disability.  In  Iowa,  one  year  after  the  re- 
moval of  the  disability  is  given  to  minors  and  insane  persons.**  In 
Illinois,  an  exception  is  made  in  favor  of  minors,  insane  persons,  or 

1  Appendix,  New  Jersey,  §  4.  '  Appendix,  Alabama,  {  8280. 

2  Appendix,  Pennsylvania,  5§  21,  22.  •  Appendix,  Georgia,  §  2926. 

'  Appendix,  Delaware,  §  6.  ^^  Appendix,  Arkansas,  §  4180. 

♦  Appendix,  Maryland,  §  2.  **  Appendix,  Colorado,  §  16. 

*  Appendix,  Virginia,  §  18.  "  Appendix,  Florida,  §  9. 

•  Appendix,  North  Carolina,  §  42.  "  Appendix,  Indiana,  §  215, 
7  Appendix,  South  Carolina,  §  124.  ^^  Appendix,  Iowa,  {  2585. 
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persons  imprisoned  on  a  crimioal  charge,  and  two  years  after  i 
disability  ie  removed  is  given.'  In  Kentucky,  iafsDcy,  coverture,  a 
nuGOunducss  ol'  mind  constitute  a  disability,  and  the  full  statute 
period  after  its  removal  is  given.'  By  sec.  11  an  esceptioi 
in  favor  of  an  alien  and  a  subject  or  citizen  of  a  country  at  war  with^ 
the  United  States ;  and  by  sec.  12  the  time  during  which  an  action  is 
enjoiued  is  not  to  be  computed.'  By  see.  13,  tlie  time  during  which 
the  plaintiff  is  confined  iu  the  penitentiary  is  not  to  be  computed.  In 
Mississippi,  infancy  and  unsoundness  of  mind  constitute  the  only  disa- 
bilities.* In  Missouri,  the  provision  as  to  disabilities  applies  to  infants, 
insane  persons,  married  women,  and  persons  imprisoned  on  a  criminal 
charge,  or  iu  execution  under  sentence  of  a  criminal  court  for  a  period 
a  than  his  natural  hfe  ; '  so,  also,  in  Minnesota,  except  that  in  the  latter 
State  the  peiioti  of  limitation  cannot  be  extended  more  than  five  years, 
nor  in  any  cose  longer  than  one  year  after  such  disability  ceases.*  In 
Ohio,  the  exceptions  are  substantially  the  same  as  in  UassacUuaetta, 
except  as  to  aliens  and  the  defendant's  absence  from  the  State  ;  and 
also  that  the  exception  in  reference  to  married  women  is  general,  and 
not  qualified,  as  in  the  Massachusetts  statute.'  In  Califoraia,  infanta, 
insane  persons,  i>ersons  imprisoned  on  a  criminal  charge,  or  on  execu- 
tion under  sentence  of  a  criminal  court  for  a  period  less  than  for  life, 
and  a  married  woman  when  her  husband  is  a  necessary  party  with  her 
iu  commencing  an  action,  are  within  the  saving  of  the  statute.'  In 
Oregon,  the  provisions  are  the  same  as  iu  California,  except  that  there 
s  no  qualification  aa  to  married  women,  and  except  that  in  refe^rence  to 
actions  for  the  recovery  of  real  property  the  period  within  which  action 
shall  be  brought  shall  not  be  extended  more  than  five  years,  except  in 
case  of  infancy,  nor  more  tban  one  year  after  the  disability  ceases.* 
In  Michigan,  infants,  insane  persons,  pei'sons  imprisoned,  married 
women,  and  persons  absent  from  the  United  Status  and  the  British 
Provinces  of  North  America,  are  within  the  saving  of  the  statute.'"  In 
Wisconsin,  the  same  disabilities  exist  as  in  New  York,  but  action  must 
be  brought  witliiu  five  years  after  the  disability  ceases,  or  atlcr  the 
death  of  the  person  entitled  who  was  under  disability."  In  Nevada, 
the  same  disabilities  exist  as  in  ^\'isconsin,  but  tlic  full  statutory  period 
after  their  removal  is  given,  and  married  women  are  included."  In 
Nebraska,  the  exceptions  are  the  same  as  in  Nevada,  except  that  there 
is  no  qualification  as  to  imprisonment."  In  Tennessee,  the  saving  is  in 
favor  of  infants,  persons  of  unsound  miud,  married  women,  and  ^jersons 

'  Appendix,  Illinois,  5  21,  *  Appendix,  CaUfonim,  §§  10,352. 

*  Apppndii,  Kwitucky,  §  2,  art.  *.  *  Appemiix,  On-Eon,  §  17. 

'  See  also  ifc.  21.  '"  Apjiemlin,  Mi.:liignii,  §  6. 

•  Appendix,  Mississijipi,  §  2877.  "  Apji^ridix,  Wisconsin,  §  4218. 

*  Appendix,  Missouri,  g  3234.  "  Apjiendix,  Nevuda,  %  22. 

•  Appendix,  Minnesotn,  $  17,  "  Appendix,  Nebraska,  %  17. 
I  Appendix,  Ohio,  %  4B8e. 
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beyond  the  limits  of  the  United  States  or  the  Territories  thereof;  ^  and 
action  may  be  brought  within  the  statntory  period  after  such  disability 
is  removed,  unless  it  exceeds  six  years,  and  in  that  event  within  three 
years.  In  Texas,  infants,  married  women,  persons  of  unsound  mind, 
and  persons  imprisoned,  are  saved  from  the  operation  of  the  statute.* 
In  Kansas,  persons  under  any  legal  disability  may  bring  an  action  within 
two  years  after  the  disability  is  removed.*  In  West  Virginia,  a  saving 
exists  in  favor  of  infants,  married  woman,  and  insane  persons,  except 
in  cases  where  married  women  hold  real  estate  in  their  sole  right. ^  In 
Arizona,  the  exceptions  are  the  same  as  in  Missouri ;  *  so,  also,  in  Da- 
kota, but  the  period  cannot  be  extended  more  than  five  years,  except 
in  case  of  infancy,  nor  in  an}'  case  more  than  one  year  after  the  disa- 
bility ceases.*  In  Idaho,  the  same  disabilities  exist  as  in  California.''  In 
Montana,  no  disabilities  exist  in  the  case  of  personal  actions,  except  on 
account  of  the  defendant's  absence  from  the  State,  or  because  the  action 
is  enjoined ;  but  in  real  actions  the  disabilities  are  the  same  as  in  Cali- 
fornia.* In  New  Mexico,  minors,  insane  persons,  or  persons  under  any 
legal  disabilit}',  are  given  one  year  after  its  removal  in  which  to  bring  an 
action.*  In  Utah,  the  disabilities  are  the  same  as  in  California ;  ^*  and  in 
Wj'oming  a  saving  exists  in  favor  of  infants,  married  women,  insane 
persons,  and  persons  imprisoned,  and  the  full  statutory  period  after 
such  disability  is  removed  is  given  in  which  to  bring  an  action." 

We  have  thus  briefly  given  the  saving  exceptions  in  the  statutes  of 
the  several  States  for  convenience  of  reference,  and  so  that  it  may 
readily  be  seen  how  far  the  decisions  in  one  State  upon  questions  of 
disabilit}'  are  applicable  in  another.  It  will  be  observed  that  these  sav- 
ing clauses  are  substantially  the  same  as  those  contained  in  the  statute 
of  James,  except  that  in  most  of  them,"  instead  of  an  exception  in  favor 
of  persons  non  compos  mentis,  it  only  exists  in  favor  of  "  insane  per- 
sons ; "  a  distinction  which  is  of  great  importance,  and  excludes  from 
its  saving  operation  idiots,  imbeciles,  &c.,  who  are  properly  embraced 
under  the  head  of  non  compotes.  In  Connecticut,  the  saving  exists  in 
favor  of  persons  **  legally  incapable  "  to  sue,  and  this  applies,  therefore, 
only  in  favor  of  infants  and  femes  covert^  and  such  persons  as  by  the 
common  or  statute  law  are  incapable  of  bringing  an  action  at  law,  and 
does  not  embrace  persons  imprisoned  or  be3'ond  seas.  In  Delaware, 
instead  of  an  exception  in  favor  of  pei'sons  non  compos  mentis^  it  exists 

11  Appendix,  Wyoming,  §16. 

^  Vermont,  New  Jersey,  New  Hamp- 
shire, Colorado,  Rhode  Island,  Virginia, 
New  York,  Alabama,  Illinois,  Michigan, 
Wisconsin,  Missouri,  Arkansas,  California, 
Massachusetts,  Oregon,  North  Carolina, 
South  Carolina,  Minnesota,  Kansas,  Geor- 
gia, Nevada,  Nebraska,  Floridn,^  Ohio, 
West  Virginia,  Arizona,  Montana,  Idaho^ 
New  Mexico.  Utah,  and  Wyoming. 


1  Appendix,  Tennessee,  §  2757. 
a  Api»endix,  Texas,  §  3222. 

*  Appendix,  Kansas,  §  17. 

*  Appendix,  West  Virginia,  §  16. 

*  Appendix,  Arizona,  §  2093. 
«  Sec.  64. 

7  Appendix,  Idaho,  §  153. 

*  Appendix,  Montana,  §  39. 

*  Appendix,  New  Mexico,  §  10. 
10  Appendix,  Utah,  §  24. 
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in  faror  of  persons  under  the  disabilitj  of  "incompetency  of  mind," 
wbicfa  is  eubstantiully  the  siuue  thing,  and  in  Kentucky  "  unsoundnees 
of  mind ;"  ao,  also,  in  TenneEsee,  Missinsippi,  and  Texaa.  Id  Iowa, 
there  are  no  exc-i^ptions  in  favor  of  any  disabiUliea,  and  no  saving  ex- 
cept as  to  otinom  and  insane  persons  ;  while  In  Geor^a,  in  addition  to 
ira,  insane  persons,  and  married  women,  idiots  are  espresaly  in- 
cluded. In  Pennsylvania  and  Maryland,  the  statute  exeepta  persons 
eompos  tnenlia.  In  Indiana,  uune  but  ■' legal"  disabilities  are 
excepted. 

Sec.  '23B.  lafancy.  — An  infant,  in  law,  is  a  person  who  bj-  ressOK 
of  his  tender  j'ears  is  regarded  as  incapable  of  contracting,  aiid  who 
can  neither  sue  or  be  sited  thereon.  In  must  of  the  (States  all  mal« 
persona  under  the  age  of  tneuty-ouc  years,  and  all  femiiles  under  tLe 
age  of  eighteen  years,  are  infants,  within  the  meaning  of  the  term  as 
uaed  under  this  head. 

Persons  who  have  not  attained  the  age  of  majority  are  infants,  aod 
in  those  Suites  where  infancy  is  within  the  saving  clause  of  the  statute. 
the  statute  does  not  begin  to  run  against  him  or  her,  eren  though  be  or 
she  has  a  guardian  who  might  sue  the  claim  in  (inestion ; '  nor  even 
though  other  persona  are  jointly  interested  in  the  claim,  who  are  of  fiill 
age,^  until  he  or  she  attains  the  age  of  majority.'  The  fact  that  ft 
guardian  or  the  infant  himself  brings  a  suit  before  Uie  disability  is  re* 
moved  docs  not  operate  as  a  waiver  of  the  saving  clan.sc  in  faror  of  the 
disability.'     Hut  while,  as  prcviouely  stated,  the  fact  tbat  an  infant  has 


>  Moore  r.  ■W»lli».  18  Ala.  458.  I; 
faiicj  is  within  IheBaviiig  clause  of  all  tl 
Etstutea  except  in  Iowa,  where  there  is  i 
ejteeptioti  in  fnror  of  any  disnbility  exce\ 


•  Hunt  f.  Bansou,  10  Juhna.  (N.  Y.> 
407.  Ill  Chacdltr  v.  VilletLe,  t  Saumd. 
120,  it  was  livid  tliat  the  privilege  bv 
11(1  other  iiiipe<iinienta 


ininore.  and  th*y  are  ; 
becoming  of  full  age  i 


action. 


I  made  in  favor  of 
iven  oue  year  after 
1  which  to  bring  an 


>  PenderpniHt  «.  Gullatt,  10  Ga.  218. 
In  Milner  r.  Piivis,  Litt.  M.  Cb«.  (Ky.) 
136,  it  was  held  that  the  infancy  ot  one 
pUintifl"  in  nn  action  of  trover  would  not 
prevent  the  statiitr  from  running  of^inst 
nil.  But  in  Krntiicky  it  ia  held  that  the 
iijfnnry  of  one  tenant  in  common  will  not 
prevent  the  running  of  the  statu ta  against 
a  co-tennnt.  Thomas  v.  Machir,  4  Bibb 
(Ky.),  412;  Moore  v.  Capps,  9  111.  31&, 

'  Merrill  o.  Tevis,  2  Dana  <Ky-),  162; 
Shannon  o.  Dunn,  8  Bloekf.  (lud.)  182; 
HawkinHD.  Hawkins,  28  Ind.es.  And  the 
common-law  presumption  of  payment  does 
not  mn  against  an  infant.  Wilkinson  v, 
Dnnn,  7  Jones  (».  C),  125. 


'ed  ti 


1  the 


Buni]>sit  by  the  sbilute  21  James  I.  c.  It, 
and,  although  in  that  case  it  was  claimed 
that  the  infant  sliould  have  waited  uutil 
he  became  of  full  age  )*-fr>rc  suit  was 
hrought,  yet  the  toui-t  held  that  he  might 
piintue  his  action  at  any  time  within  agp, 
although  the  i^ix  years  are  elapsed.  Cot- 
ton's Case,  2  Inat.  £119;  Stowel  D.  Zouch, 
Floivd.  366  a.  The  meaning  of  the  soviog 
in  the  statute  of  limitations  is,  that  the 
right  of  [xrsons  laboring  under  disabilities 
sliall  not  suffer  in  consei)llence  of  Huch  dis- 
aliililies;  and,  therefore,  where  personal 
pro|>erty  of  an  inrnnt  is  illegally  disposed 
of.  or  prmittnl  to  lasa  into  the  hands  of 


porsc 


who  a 


[titled  b 


it,  by  a 


liniitiiliotis  doi-j  not  begin  tn  run  against 
the  infant  nnlil  he  is  twenty-one  yeata  of 
age,  and  lie  may  recover  in  a  case  where 
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a  gnardian  who  might  maintain  an  action  for  a  claim  does  not  change 
the  rule,^  yet  the  minority  of  a  claimant  at  the  time  when  the  claim 
aocnied  will  not  bring  him  within  the  exception  of  the  statate,  if  at 
that  time  the  legal  right  of  action  upon  it  was  vested  in  a  trastee  who 
was  under  no  disability,  for  his  benefit.^  In  the  case  last  cited,  one 
Cornelia  Russ  died  in  1842,  leaving  by  her  will  the  residuary  portion  of 
her  estate  to  one  G.,  in  trust  for  the  benefit  of  certain  minors,  the  in- 
terest upon  the  portion  of  each  beneficiary  to  be  added  to  the  principal, 
so  as  to  form  an  accumulating  fund,  which  was  to  be  paid  to  him  on  his 
attaining  majoiity.  In  settling  the  estate  it  became  necessary  to  con- 
vert some  of  the  assets  into  money,  and  in  furtherance  of  this  object 
the  administrator  transferred  certain  shares  of  insurance  stocks  to  one 
Stuart,  making  return  in  his  final  account  of  tliese  shares  as  sold  at 
their  inventor}'  value,  and  crediting  the  estate  accordingly.  G.  received 
the  amount  of  the  residuary  portion  of  the  estate  in  1842,  with  knowl- 
edge of  the  facts  stated.  In  fact,  but  without  the  knowledge  of  G., 
Stuart  received  the  transfer  of  the  stock,  and  held  it  simply  in  trust 
for  the  administrator,  who  had  himself  paid  over  its  price  to  the  estate, 
this  price  being  its  market  as  well  as  its  inventory  value ;  and  in  1856 
Stuart  transferred  the  stock  to  the  administrator,  who  held  it  until  his 
death  in  1861.  In  1862  a  bill  was  brought  b}'  the  cestuis  que  trust  under 
the  bequest,  who  had  attained  their  majority  respectively  in  the  years 
1857,  1859,  and  18G0^  against  the  executrix  of  the  administrator,  pray- 
ing for  a  reconveyance  of  the  stock,  and  for  an  account.  The  court 
held  that  the  nominal  sale  to  Stuart  was  fraudulent,  constructively,  and 
oould  have  been  set  aside  if  relief  had  been  sought  in  a  proper  time, 
but  that,  under  the  circumstances  the  statute  of  limitations  was  a  bar 
to  an}'  application  for  relief.  Hinman,  J.,  in  delivering  the  opinion  of 
the  court,  said :  ^^  The  petitioners  claim  that  an  administrator  is  a 
trustee,  and  that  in  equity  statutes  of  limitation  do  not  run  in  favor  of 
trustees ;  and  it  is  unquestionably  true  that,  while  the  trust  is  an  open, 
oontinuing,  or  acknowledged  ti*ust,  statutes  of  limitation  have  no  appli- 


an  action  by  the  guardian  or  other  trustee 
would  be  barred.  Bacon  v.  Gray,  23  Miss. 
140.  A  testator  by  his  will  directed  his 
personal  estate  to  be  divided  equally  be- 
tween his  three  children,  when  they  arrived 
at  the  age  of  maturity.  Under  the  statute 
of  limitations,  giving  to  a  person,  iinder 
the  disability  of  infancy  or  coverture,  the 
ri|;^t  to  bring  a  suit  within  three  years 
after  the  disability  should  be  removed,  it 
was  held  that  a  suit  by  the  husband  of  one 
of  the  legatees  and  his  wife,  brought  within 
three  years  after  her  attaining  maturity, 
against  the  administrator  with  the  will 
annexed,  was  not  barred  by  the  statute. 


although  she  had  then  been  married  over 
six  years.  Layton  «.  The  State,  4  Harr. 
(Del.)  8.  ^o  disability,  arising  after  the 
disability  of  infancy  h&s  expired,  can  be 
added  to  it,  to  defeat  the  operation  of  the 
statute  of  limitations.  Stevens  r.  Bonar, 
9  Humph.  (Tenn.)  54<S.  It  is  no  answer 
to  a  plea  of  the  statute  of  limitations  to  a 
writ  of  error,  that  within  five  years  next 
after  one  of  the  plaintiffs  had  arrived  at 
full  age  the  writ  was  prosecuted.  Shan- 
non V.  Dunn,  8  Blackf.  (Ind.)  182. 

1  Bacon  v.  Gray,  23  Miss.  140. 

3  Wilmerding  v,  Russ,  88  Conn.  67. 
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cadon.  Before  the  settlement  of  his  ndministration  account,  and  irfatk 
he  is  acting  as  administrator,  he  is  a  cxtiitiniiiug  trustee,  the  trust 
executory,  and  statutes  of  limitation  have  no  application  to  bin),  be- 
cause,  in  getioml,  in  no  fair  sense,  is  there  a  cause  of  action  ag&in&t  bin 
until  he  is  called  on  to  account,  and  until  a  cause  of  action  accrues  the 
statute  does  not  commence  rnnning,  IJut  when  be  makes  a  final  settle- 
ment of  his  administration  account,  tben  a  cause  of  action  does  arise, 
if  there  is  any  great  cause  of  complaint  against  his  account.  He  then 
Openly  attempts  to  discharge  himself  of  his  character  of  trustee,  lajra 
down  the  trust,  and  repudiates  tlic  idea  of  being  any  longer  adiiiini» 
trator  in  respect  to  the  estate  administered  upon.  If  the  statute  does 
not  then  begin  to  run,  it  never  docs  or  can,  and  there  is  no  limit  to  the 
liability  of  executors  and  administrators.  Whatever  cause  of  action  these 
parties  ever  had,  they  bad  in  1842.  This  suit  waa  couimeuced  more 
than  nineteen  years  after  the  close  of  the  administration  account,  and 
the  approval  of  it  by  the  court,  and  the  final  disposition  of  the  residuary 
estate  according  to  the  terms  of  the  will.  By  this  lapse  of  time 
legal  remedies  are  baiTed,  and  equitable  remedies  also,  unless  the  c 
can  be  brought  witbin  some  of  the  cxce|)Uons  to  the  statute.  The  pcli* 
tioners  say  Uiat  the  fact  that  they  were  minors  brings  them  witbin  1' 
exception  of  tbc  statute.  But  the  residuary  estate  is,  by  the  will,  vesl 
in  the  trustees,  who  were  under  no  legal  disabilities,  and  this  is  a  suOl* 
cient  answer  to  the  claim."  '  In  this  case,  it  is  proper  to  state  that  actual 
fraud  on  tlie  part  of  the  executor  was  not  shown,  and.  amounting  only 
to  constructive  fraud,  it  was  held  that  tiie  statute  appbefl.'  In  Kea- 
tucky,  it  has  been  held  that  where  the  executor  bus  a  right  of  action 
the  statute  will  not  be  prevented  fi'om  running  by  reason  of  the  dis- 
ability of  the  heir.' 

Skc.  231).  InaaiiB  Persons,  Non  Compotes,  Sc.  —  Where  the  statute 
excepts  from  its  operation  claims  in  favor  of  a  person  who  is  insane,  it 
does  not  begin  to  ruu  until  he  or  slic  is  restored  to  sanity  and  knowl- 
edge of  the  existence  of  the  claim.*     I'ersous  who  are  deaf  and  dumb, 


1 

'"1 


I 


1  -Wvch  ti.  East  Indin  Co.,  3  P.  Wms. 

151;  Bi.kfordr.  Wnde.  19  Ves.  88;  Mur- 

309.     Tlia  snnic  rule  prevails  nliere  llj^ 

ray  V.  C.»U'i,  20  .U'hns.  { N.  Y. )  578. 

Ugnl  title  (o  liiiiil  is  vested  in  a  tnisti^. 

»  Darniill  v.  Adnnjs,  13  B.  Mon.  (Ky.) 

Bnidy  V.  Wallcns,  55  Gn,  25.     In  HoU  «. 

273. 

'  Dickens    v.    Johnson.    7    Ga.    484  j 

th«t  the  stfltut*  limitinB  suiu  iieiiinrt  ex- 

Clark  ^■.  Trail.  1   Met.  iKy.)  35;  Little n. 

ecutcre  »nil  ailminiBtratoni  is  nn  nhsoliiti' 

Downinp,    37  N.    11.  35a.      In    Lasser  v. 

bar,  and  lliat  the  (ft  thnt  tlie  plninliCT 

Davis,  27  Tei.  f.r.B.  il  «a»  lield  th»t  the 

was  under  tlip  dis-ibilitv  of  inrKoey  diiriiifi 

Riatiite  ivqniring  nil  aeli.uis  for  iiersonal  in- 

the  time  lIiBl  tlie  ratatp  of  the  dwmsod 

juO-  to  be  broiijriit  within  one  year,  did  not 

ap]dy  to  a  ease  where  by  the  injury  the 

his  clnim  fritm  WlTig  barri-d  by  tlie  lapse 

piTKon   injured  wns  rcTidcT^'d  iii.sane,    and 

of  the  jH-riod  filled  by  the  slutiilo  for  lim- 

his insanity  previ'iilivl  liiin  TRini  oriciiiat 

iting  Kiu'li  nrlions. 

ing  A  Huit  M-ithin  the  period  named. 

>  Rohinson   v.    Hook.  4  Ms,-.  (L'.  S.) 
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and  have  been  so  from  birth,  are  prima  facie  nan  compos,  and  the  stat- 
ute of  limitations,  where  that  class  are  excepted,  does  not  run  against 
them,  unless  thej^  are  shown  to  have  sufQcient  intelligence  to  know  and 
comprehend  their  legal  rights  and  liabilities.^  In  order  to  be  effectual 
to  suspend  the  operation  of  the  statute,  the  insanity  must  have  existed 
at  the  time  when  the  right  of  action  first  accrued ;  '^  and  if  the  statute 
began  to  run  upon  the  claim  before  the  plaintiff  became  nan  compos,  its 
operation  is  not  checked  because  he  subsequently  became  insane.*  Thus, 
in  a  case  where,  at  the  time  a  cause  of  action  accrued,  the  person  in 
whose  favor  it  existed  was  insane,  it  was  held  that  the  statute  did  not 
begin  to  run  during  the  existence  of  such  insanitj*,  but  that  inunedi- 
atcl}'  upon  his  restoration  to  sanity  the  statute  attached  to  the  claim, 
and  having  once  begun  to  run  thereon,  it  was  not  checked  by  the  cir- 
cumstance that  before  the  bar  became  complete  his  lunacy  returned.^ 

Sec.  240.  Coverture.  —  At  the  common  law  a  woman's  identity,  both 
legal  and  otherwise,  was  merged  in  the  husband  immediately  upon  her 
marriage.  She  could  neither  sue  or  be  sued,  nor  exercise  any  of  the  legal 
rights  which  she  possessed  while  a  feme  sole,  consequently  so  long  as 
coverture  existed  she  was  under  even  greater  legal  disabilities  than  an 
infant ;  and  this  anomalous  and  unwarranted  legal  position  led  to  the 
creation  of  an  exception  in  her  favor  in  the  statute  of  limitations  to  save 
legal  rights  that  existed  in  her  behalf  at  the  time  of  coverture,  or  which 
accrued  to  her  subsequently ;  and  this  exception  still  exists  in  most  of 
our  statutes,  although  in  very  many  of  them  the  rights  of  married 
women  have  been  greatly  extended  b}'  statute,  and  she  is  clothed  with 
the  power  to  sue  and  be  sued  the  same  as  a  feme  sole,^  In  most  of  the 
statutes  the  exception  of  married  women  is  made  in  terms^  and  even 
where  the  exception  is  simply  of  "persons  under  legal  disabilities,"  it 
is  held  to  include  married  women.*  In  those  States  in  which  married 
women  are  excepted  from  the  operation  of  the  statute,  the  circumstance 
that  they  are  by  statute  clothed  with  the  power  of  suing  and  being  sued, 
or  even  endowed  with  all  the  privileges,  rights,  and  liabilities  of  a  feme 
sole,  would  iianlly  seem  to  be  sufficient  to  change  the  rule,  or  deprive 
them  of  the  benefits  of  the  disability  if  the}'  choose  to  avail  themselves 
of  it ;  and  the  circumstance  that  the  legislature  has  clothed  them  with 
these  rights,  without  making  any  change  in  the  statute  of  limitations 


»  Oliver  v.  Berry,  58  Me.  206. 

2  In  Allis  V.  Morse,  2  Allen  (Mass.), 
806,  it  was  held  that^  if  the  owner  of  land 
has  been  disseised,  his  subsequent  insanity 
does  not  prevent  the  disseisor's  title  from 
maturing  by  an  adverse  occupancy  for  the 
statutory  period.  See  also  Adamson  v. 
Smith,  2  Mill  (S.  C.)  Const.  269,  where  it 
was  held  that  the  statute  was  not  checked 
in  its  operation  on  a  note  because,  after  it 
became  due,  the  payee  became  non  compos. 


*  Clark  V.  Trail,  ante;  Allis  v.  Moore, 
ajite;  Adamson  v.  Smith,  ante, 

♦  aark  V.  Trail,  ante. 

*  Morrison  v.  Norman,  47  111.  477. 

•  Banman  v.  Gnibbs,  26  Ind.  419; 
Hawkins  v.  Hawkins,  28  id.  66.  But 
quaere.  If  a  married  woman  is  given  the 
right  to  sue  and  be  sued,  does  not  this 
take  her  out  of  the  exception  of  such  a 
clause  ? 
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with  respect  to  them,  indicates  an  intention  on  the  part  of  the  legist 
tore  that  tliej'  shall  still  remain  within  the  exception  contained  th^'ciiiu 
This  is  Btill  unquestionably  the  rule  in  reference  to  all  mattera  where 
tlie  wile  is  nut  cspacitated  to  sue  or  be  sued ;  but  it  is  held  in  Cali- 
fornia '  and  iu  Maine '  that  in  cases  vhere  a  married  woman  is  author- 
ized by  statute  to  sue  aloue,  the  saving  iu  the  8t«tute  of  limitations 
is  abrogated  as  to  her.  But  in  New  York'  it  is  held  that  the  removal 
of  a  married  woman's  disability  to  sue  docs  not  deprive  her  of  the 
benefit  of  the  saving  clause  in  tiie  statute,  unlese.  as  ie  now  the  caae 
in  that  State,  the  statute  omit«  Iter  from  the  saiing  clause  ;  and  fai  - 
Maeaadiusctta  the  saving  clause  ia  extcndcxl  to  infants,  insane  pei^J 
sons,  and  [lersons  "  disabled  by  marriage,"*  which  would  sttein  to  apply 
only  to  cases  where,  by  coverture,  a  woman  cannot  sue.  It  inay  be 
atateil  as  a  general  proposition  that  where  co\erture  is  made  a  disabitil^, 
the  statute  of  limitations  never  begins  to  run  against  a  married  woman 
while  she  is  covert,*  But  if  the  statute  had  begun  to  run  upon  her 
claim  before  her  marriage,  her  subsequent  coverture  does  not  susgieDd 
ilB  operation.'    But  while  as  to  the  wife  the  operation  of  llie  statute  is 


1  Oamerou  v.  Siuitli.  60  Col.  803.  In 
MtuKociiUKttB,  (leu.  iSUt.  1SS2,  Uii!  n«- 
ing  is  rcatric^teil  Co  ttioiie  "disabled  b; 
marmgi*. " 

'  BroBTi  p.  Cooeens,  51  Mc.  SOI. 

■  CUrk  o.  McCnon,  18  Hnn  (S.  Y.), 
13. 

*  2  Rev.  Slat.  p.  1115,  §9. 

»  Jones  iv  B^■eve3.  0  Itii-h.  (S.  C.)  135; 
Sledge  c.  Cloiiton,  6  Alii.  689;  WilsoD  v. 
Wilson.  86  Cal.  447  ;  MfUnoi-.  Moore,  fl 
JoDM  (S.  C.)  L.  620  ;  Michao  e.  Wyatt, 
21  Ala.  813;  Mcl^ean  v.  JnckBOD,  12  Ired. 
(N.  C\)  HB;  Fatherec  v.  Fletcher,  31  Miss. 
2S5;  Feam  v.  Sliirley,  3  id.  301;  Mwgan 
r.  Boyle,  19  How.  (IT,  S.)  130;  Gnj,™  ti. 
Smith,  27  Conn.  70;  Watson  v.  Watson, 
10  id.  77;  Drennen  v.  Walker,  21  Ark. 
639;  CaldBtll  t.  Black,  5  Ired.  (S.  C.)  I.. 
i83;  Randall  v.  Rnali,  2  Abb.  Pr.  (X.  Y.) 
307;  Willson  p.  [(■■tk,  4  Deu.  (N.Y.)2n!; 
Dunham  v.  Lege,  S2  N.  Y.  229.  The 
statute  of  liniLtations  does  not  run  against 
a  married  woman,  to  whom  property  had 
been  left  in  trust,  after  her  covi:rture,  she 
bang  within  the  exception  in  the  statute  in 
favor  of  fcmfs  areerl,  in  a  case  tthere  she 
und  herhusbnnii  are  Ruingin  equity  for  the 
TBCovery  of  the  projierty,     Flynt  ti.  Hatcb- 


lian  V.  Watt,  S  Murph.  (N.  C.)  187.  In 
heelav  r.  Alexander,  27  Tei.  6S9,  it  «u 
held  that  the  fact  that  aomv  of  the  plain- 
tilTa  are  /frnti  covc-t  and  infanta,  at  Ihi 
I'omnicn cement  of  the  suit,  does  not  deprive 
the  defendaiiM  of  th*  beoofit*  of  their  liful- 
t»tion  as  tu  the  MJiera,  and  th«  t»  preveat 
it  from  lieing  operative  aguiust  the  /cnuv 
cinvrr,  &i:.,  it  must  be  shown  thai  the  Jia- 
ability  preceded  tlic  commencement  of  the 
action.  See  also  Pendererast  v.  Gullalt, 
lOGa.218.  InKiUianir.  Watt,  a»fa,  the 
court  hi-hl  that  where  a  cause  of  action  ac- 
craes  to  the  wife  before  marriage,  her  sub- 
sequent coverture  does  not  bar  the  statute 
of  ILmilations.  This  ruling  is  in  oKiiience 
to  tlie  wcll-s«ttle<l  rule  that  where  the  rtat- 
ute  has  onue  begun  ti>  run,  no  auln-equent 
disability  can  suspend  its  operation.  Cole 
V.  Ruun,.ls,  6  TeJt.  232;  C'hevallier  v.  Durst. 
6  id.  289  ;  Den  r,  Richards,  15  N.  J.  I„ 
347;  I'eckv,  Randall,  IJobns.  (K,  Y.)  Itij; 
Lynch  v.  Cox,  23  Penn.  St  285;  P.'or™ 
V.  House,  Term  R,.p.  (N.  C.)  306;  UoCof 
t.,  Kichols,  5  Mias,  31;  FeweU  «.  Collins, 
3Brev.(S.  C.)  286;Fitihughi'.  AuJerson. 
2n.  &  M.  (Va.)28P;  Faysoui  c.  Pratber, 
1  N.  &  McC.  (S.  C.)  296;  romous  v.  Uc- 
Cracken.  9  I:cigh  (Va).  496;  Stowel  n. 
Zouch.  1  Plow.l.  3S6;  Durourec.  .Tone«,4T. 
R.  300;  Cotterell  v.  Dullon,  4  Taunt.  830; 
Bunce  r.  Wukott,  2  Conn.  27.     The  conrie 
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suspended,  3*et  it  is  not,  on  that  account,  saved  to  the  husband,  or  the 
grantee  of  the  husband  and  wife,  as  to  rights  which  he  acquires  in  the 
wife's  property.^  The  rule  is,  that  where  the  husband  sues  in  right  of 
his  wife,  he  cannot  avail  himself  of  her  disabilit}*.*  The  disabilit}*  that 
saves  a  claim  from  the  operation  of  the  statute  is  of  a  personal  char- 
acter, and  can  onl}'  be  set  up  by  the  party  in  whose  favor  it  exists,  and 
those  claiming  under  him ; '  nor  is  it  available  to  a  person  claiming 
under  such  disabled  person,  if  he  has,  at  all  times  since  the  disability 
accrued,  been  in  a  position  to  assert  and  enforce  the  right ;  and  for 
this  reason  the  husband  cannot  avail  himself  of  the  wife's  disability  as 
to  rights  which  he  acquired  by  coverture  over,  to,  or  in  her  estate.^ 
But  this  must  be  understood  as  applying  only  to  that  class  of  claims 
which  the  husband  could  have  enforced  during  coverture.*  If  the 
wife's  property  is  taken  upon  execution  upon  her  husband's  debts,  or 
illegally  sold,  the  statute  does  not  begin  to  run  against  her  until  her 
husband's  death ;  *  but  it  begins  to  run  against  her  heirs  immediately 
upon  her  death,  except  as  to  such  property  as  by  law  the  husband 
is  entitled  to  a  life  estate  in.^    In  Pennsjlvania,"  it  was  held   that 

of  decisions  both  in  England  and  in  this  the  wife's  disability,  because  he  might  have 

country  has  established  the  rule  beyond  any  brought  ejectment,  counting  on  hb  interest 

doubt,  that,  when  the  statute  has  once  com-  immediately    upon  acquiring    the  right, 

menced  to  run,  it  runs  over  all  subsequent  McDowell  v.  Potter,  8  Penn.  St.  189. 
disabilities  and  intermediate  acts  and  events.  ^  McDowell  v.  Potter,  8  Penn.  St  189. 

And  there  is  no  distinction  between  a  dis-  •  Watson  v.  Kelly,  16  N.  J.  L.  517; 

ability  or  impediment  on  the  part  of  the  Thorpe  v,  Corwin,  20  id.  311. 
plaintiff,  or  where  it    arises    from    some         *  Gregg  v.  Tesson,  ante.     In  Carter  v, 

change  or  event  that  has  happened  to  the  Cantrell,  16  Ark.  154,  it  was  held  that  ft 

debtor;  nor  is  there  any  distinction  in  this  right  of  action  for  the  recovery  of  slaves 

respect  between  a  voluntary  and  an  invol-  belonging  to  the  wife  is  not,  on  account  of 

untary  disability.     Dekay  v.  Darrah,  14  the  wife's  disability  to  sue  for  the  same  in 

N.  J.  L.  288.     Where  an  adverse  posses-  her  own  name,  saved  to  the  husband  in  an 

sion  commenced  during  the  life  of  the  an-  action  by  husband  and  wife,  after  the  stat- 

cestor,  it  is  not  suspended  by  the  title  ute  would  have  othenvise  attached, 
descending  to  a  feme  covert.     Jackson  v.  *  State  v.  Layton,  4  Harr.  (Del. )  8. 

Robins,  15  Johns.  (N.  Y.)  169;  Flemings         •  McDonald  v,  McGuire,  8  Tex.  861; 

V,   Griswold,    8   Hill   (S.  C),    85.      This  Meanor  v.  Hamilton,  27  Penn.   St.  187; 

question  was  considered  in   Griswold  v.  Caller  v.  Motzer,  18  S.  &  R.  (Penn.)  856. 

Butler,  8  Conn.  227,  and  the  rule  estab-  If  a  married  woman  loans  money  to  her 

lished,  that  there  is  no  saving  in  the  statute  husband  during  coverture,  the  statute  does 

of  limitations  for  any  disability  in  the  heir  not  run  upon  her  claim  until  his  death. 

sui>ervenient  to  the  disability  of  the  per-  Towers  v.  Hayner,  8  Whart.  (Penn.)  18. 

son  to  whom  the  right  of  entry  first  ac-  And  the  same  rule  prevails  where  she  loons 

crued.  money  to  a  firm  of  which  the  husband 

1  Carter  v.  Cantrell,  16  Ark.  154.     In  is  a  member.     Kutz's  Appeal,  40  Penn. 

Greggs  V.  Tesson,   1  Blackf.   (Ind.)   150,  St.  90. 

where  a  married  woman  was  the  owner         ^  Carpenter  v,  Schermerhom,  2  Barb. 

of  land  in  which,  by  force  of  the  law  of  the  Ch.   (N.  Y.)  814;   Marple  v.  Myers,  12 

state,  her  husband  had  a  life  interest,  the  Penn.  St.  122;  Lenhart  v.  Ream,  74  id. 

grantee  of  the  husband  and  wife  was  not  59;  Henry  v.  Carson,  59  id.  297. 
saved  from  the  operation  of  the  statute  by         *  Meanor  v,  Hamilton,  ante, 
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where  a  sale  of  land  on  exeeiitdon  against  a,  doceas»l  debtor  1 
been  acquiesced  in  for  thirty  or  forty  years  by  the  family  of  the  dft*  I 
cedent,  a  jury  should  not  disturb  the  purchaser's  title,  except  u|>00  I 
the  most  overwhelming  proof  of  fraud,  and  that,  although  the  dieabil^  I 
itjes  of  coverture  or  infancy  have  not  been  removed  long  onoagh  I 
mahe  the  statute  bar  complete,  yet  that  the  long  silence  of  hUBbandC 
and  guardians  is  entitled  to  weight  as  evide«ce  of  such  no  acquieS' 
cence  as  to  protect  the  purchaser's  title.  But  it  is  hardly  believed 
that  this  doctrine  can  stand,  To  permit  the  circumstance  that  a 
husband  or  guardian  had  aequiesc«d  in  an  improper  interference 
with  the  propei-tj-  of  the  ward,  to  overcome  the  protection  which  the 
Statute  is  intended  to  afford  to  persons  under  such  disabilities,  is  an 
assumption  by  the  court  of  authority  to  abrogate  the  clear  and  une- 
quivocal provisions  of  a  statute,  and  that,  too,  for  the  veiy  reasons  that 
led  to  the  adoption  of  the  statute  itself.'  In  Ohio,  it  has  been  hold 
that  p((nity  will  refuse  relief  in  a  ease  where  a  part  of  the  applicants 
tor  relief  are  tmder  no  disability,  even  though  some  of  them  are  under 
the  disability  of  coverture,  where  they  are  all  adults,  and  have  slept 
apon  their  rights  for  so  many  years  that  the  granting  of  the  relief 
prayed  for  would  operate  as  a  fraud  upon  the  defendants.  But  in  such 
a  case  the  parties  under  disability,  upon  the  removal  thereof,  can  stand 
apon  their  legal  rights.'  In  New  Tori(,  married  women  being  given 
control  over  their  own  property',  and  the  right  to  sue  in  their  own  namCi 
DO  provision  is  made  saving  their  rights  f^vm  the  operation  of  the  st^ 
ute  ;  and  the  repeal  of  the  saving  clause  in  their  favor  is  held  to  ajipl]' 
to  claims  existing  before  the  repeal.  Thus,  where  a  woman,  married  in 
November,  1857,  when  a  bond  and  mortgage  became  due  to  her, 
BCglcctcd  to  bring  an  action  thereon  until  December.  1877,  the  saving 
clause  as  to  married  women  having  been  omitted  from  the  statute  in 
1870,  it  was  held  that  her  remedy  was  haired  by  the  lapse  of  twenty 
years.'  In  Wisconsin,  no  exception  is  made  in  favor  of  mairied 
women,  the  statute  of  that  State  in  this  respect  being  the  same  as  in 
New  York.  In  Iowa,  coverture  is  not  witliiu  the  saving  clause.  In 
Massachusetts,  the  statute  only  saves  the  rights  of  married  women 
where  they  arc  disalilcd  by  covei-turc ;  that  is,  where  they  are  not 
clotheil  with  authority  to  prosecute  their  rights  by  suits  in  their  own 
name.  In  California  and  Indiana,  married  women  arc  not  within  the 
saving  clause  of  the  statute,  except  as  to  those  rights  for  the  enforce- 
ment of  which  the  husband  is  a  necessary  party.  In  West  Vii^nia, 
coverture  is  within  the  exception  of  the  statute,  except  in  those  cases 
where  a  miiryied  woman  holds  lands  as  her  sole  and  separate  property- 
In  all  tlie  otlier  States,  coverture  is  within  the  saving  clause  of  the  stat- 
ute;  and  the  circumstance  that  a  married  woman  is  clothed  with  the 

1  Piatt  0.  Smith,  12  Ohio  .SI.  .^fll,  »  Aokw  p.  Aekpr,  81  S.  V,  143,  rpvera- 

•  H«nsfordD.  E)liotl,BUigh(Vfl.},  79.     ing  the  same  case  in  16  Hun  (K.  Y.).  173. 
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power  to  sne  in  her  own  name  does  not  defeat  the  exception,  becanse, 
although  she  may  not  be  within  the  reason  of  the  statute,  she  is  never^ 
theless  within  its  letter,  and  the  legislature  not  having  seen  fit  to  repeal 
the  saving  clause  as  to  her,  the  courts  have  no  power  to  do  so. 

Sec.  241.  I^pxlsonment.  —  Under  the  statute  of  James,  the  disabil- 
ity arising  from  imprisonment  relates  to  a  restraint  of  one's  libert}' 
under  process  or  color  of  law,  or  an  involuntary  restraint  that  prevents 
the  person  fh>m  fully  availing  himself  of  the  remedies  provided  for  the 
enforcement  of  his  legal  rights.  Thus,  in  this  country  it  has  been  held 
that  a  person  held  in  slaver^'  is  imprisoned,  within  the  meaning  of  the 
term  as  used  in  these  statutes,^  and  that  the  disability  does  not  cease 
until  he  is  emancipated.*  In  New  York,  the  saving  is  restricted  to 
persons  imprisoned  on  a  criminal  charge,  or  in  execution  under  the 
sentence  of  a  criminal  court  for  a  term  less  than  life ;  and  the  provi- 
sion is  the  same  in  Wisconsin,  Missouri,  California,  Oregon,  Minnesota, 
Nevada,  North  Carolina,  South  Carolina,  Arizona,  Dakota,  Idaho, 
Montana  and  Utah ;  while  in  Maine,  Vermont,  Massachusetts,  Rhode 
Island,  Alabama,  Colorado,  Florida,  Georgia,  Ohio,  Pennsylvania, 
Maryland,  Nebraska,  Texas,  and  Wyoming  this  disability  applies  to 
any  person  "  imprisoned,"  and  therefore  appl3-ing  in  all  those  instances 
to  which  the  statute  of  James  applied,  and  embracing  persons  impris- 
oned upon  civil  as  well  as  criminal  processes,  or  deprived  of  their 
liberty  by  any  process  of  law  or  statute.  In  Illinois,  in  order  to  be 
within  the  saving  of  the  statute,  the  person  must  be  imprisoned  upon  a 
criminal  charge ;  in  Michigan,  in  the  state-prison ;  and  in  Arkansas, 
imprisoned  "  beyond  the  limits  of  the  State."  In  Connecticut,  New 
Hampshire,  Iowa,  Kansas,  New  Jersey,  Kentucky,  Mississippi,  Ten- 
nessee, Delaware,  Virginia,  West  Virginia,  and  New  Mexico  imprison- 
ment is  not  recognized  as  constituting  a  disability*,  and  no  saving 
exists  in  favor  of  persons  restrained  of  their  liberty. 

In  those  States  in  which  imprisonment  constitutes  a  disability,  the  cir- 
cumstance that  the  plaintiff  might  have  commenced  an  action  upon  a  claim 
existing  at  that  time,  but  did  not,  does  not  deprive  him  of  the  saving 
of  the  statute,'  as  it  is  well  settled  that  the  statute  does  not  prevent  a 
person  under  a  disability  from  suing  if  he  elects  to  do  so ;  *  nor  is  he 
obliged  to  sue  simply  because  he  can ;  nor  even  if  he  should  bring  an 
action  while  the  disability  existed,  and  failed  in  it  upon  technical 
grounds,  would  he  be  deprived  of  the  saving  of  the  statute  when  the 
disability  is  removed. 

Sec.  242.  Alien  Enemy.  — In  Maine,  Vermont,  Massachusetts,  New 
York,  North  Carolina,  Kentucky,  Missouri,  South  Carolina,  Michigan, 
Wisconsin,  California,  Oregon,  Minnesota,  Alabama,  Nevada,  Arizona, 

1  Matilda  v.  Crenshaw,  4  Yerg.  (Tenn.)         »  Piggot  v.  Rush,  4  Ad.  &  El.  912. 
209.  *  Chandler  v.  Vlllette,  2  Saund.  117  e. 

«  Price  V.  Slanghter,  1  Cin.  (Ohio)  429. 
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Dakota,  Idaho,  aad  Utah,  the  statutes  oontain  fio  exception  in  favor  at 
a  person  wlio  ia  a  citizen  of  a  country  at  war  with  the  United  Stateg^ 
providing  that  dnring  the  continuance  of  such  hostilities  the  statuU: 
shall  be  suspended  and  not  considered  ss  a  part  of  the  pmod  limited 
for  the  commencement  of  an  action.  In  Nevada,  it  is  provided,  hoir-^ 
ever,  that  a  citizen  of  a  State  in  rebellion  against  the  United  Statett 
government  shall  not  be  treated  aa  an  alien.  None  of  the  statutes  of 
the  other  States  contain  this  exception,  and  consequently  in  none  of 
the  other  Stat«s  in  there  any  saving  in  favor  of  an  alien  enemy. 

Sec.  243.  Injunction.  —  Except  in  those  States  where  a  saving  is 
expressly  made  in  favor  of  parties,  where  the  commencement  of  aa 
action  is  enjoined,  the  fact  that  an  injunction  has  hwen  procured  pro. 
renting  the  bringing  of  an  action  upon  a  certain  claim  does  not  save  it 
from  the  operation  of  the  statute ;  nor  can  a  court  of  equity  make  any 
order  which  will  prevent  the  running  of  the  statute  during  such  period, 
but  the  remedy  of  the  party  is  through  an  application  to  the  court  for 
an  injunction  to  restrain  the  party  fi'om  pleading  tbe  statute.'  But  ia 
Vermont,  New  York,  Arkansas,  Iowa,  Illinois,  Kentiick}-,  Missouri, 
Minnesota,  North  Carolina,  and  South  Carohna,  it  is  provided  Uiat^. 
when  the  commencement  of  an  action  is  enjoined,  the  time  during  whit^ 
the  injunction  "is  in  force"  shall  not  l)e  deemed  a  part  of  the  timiB 
limited  for  the  commencement  of  the  action.  In  Alabama,  California, 
Oregon,  Wisconsin,  Nevada,  Arizona,  Dakota,  Idaho,  Montana,  an4 
Utah,  the  same  exception  is  made  not  only  where  the  commencement 
of  un  action  is  prevented  h\  injunction,  but  also  where  it  is  prereDted 
by  any  statutory  prohibition.  In  Mississippi,  the  same  provision 
made  where  the  commencement  of  an  action  is  proliibited  by  law,  or 
restrained  or  enjoined  by  the  order,  decree,  or  process  of  any  court  of 
the  Stjite.  In  Michigan,  no  exception  is  made  where  an  action  is 
enjoined,  but  it  is  provided  that  the  time  during  whiuh  any  case  in 
chancery,  commenced  by  any  debtor,  has  or  may  he  pending  and  unde- 
termined, shall  not  be  computed  as  constituting  any  part  of  the  time 
limited,  as  to  tlie  particular  debt  or  subject- matter  of  such  proceeding 
in  chancery. 

It  will  be  noticed  by  the  language  of  these  statutes  that  the  suspen- 
sion only  exists  while  the  injunction  is  in  force,  therefore  the  circum- 
etnucc  that  an  application  has  been  made  for  an  injunction,  and  is 
pending,  will  not  save  tlic  statute,  whether  the  injunction  is  or  is  not 
subsequently  granted ;  and  if  the  statute  ruu^  upon  a  claim  while  a 
petition  for  an  injunction  is  pending,  but  before  it  is  granted  or  denied, 

»  Barkn  v.  Millard,  16  Wend.  (N.  Y  )  the  circumatanee  that  the  bringing  of  m 

672;  Kohertson  v.  Alfonl,  21   Misa.   509,  aclinn  has  been  enjoined  will  not  save  the 

Ingraham  v.  Began,  23  Miss.   213;  Riee  v  statute  ai  to  the  iliiini  involved,  yet  that 

Lawan,    2   Bibb  (Ky.),    UB;    Doughty  v  a  lourt  nf  eriuilj  undprsudirireimiatancei 

Doughty,  10  N.  J,  Eq,  3*.      In  De  Kay  v  may  enjoin  a  |inrty   from  setting  up  the 

Darreh,  3  id.  288,  it  was  held  that,  while  statute  in  bar  of  tlie  action. 
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the  claim  is  barred,  as  the  suspension  exists  only  while  an  injunction 
is  actually  in  force. 

Sec.  244.  Absence  of  Defendant  from  State,  Statntory  Provi- 
sions as  to.  —  In  several  of  the  States  the  statute  contains  a  provision 
that  if  at  the  time  a  cause  of  action  accrues  against  a  person  he  shall 
be  out  of  the  State,  the  action  may  be  commenced  within  the  time 
limited  after  he  comes  into  the  State,  and  that  if  aflcr  a  right  of  action 
has  accrued  against  a  person  he  shall  be  absent  f^'om  and  reside  out 
of  the  State,  the  time  of  his  absence  shall  not  be  taken  as  any  pait  of 
the  time  limited  for  the  commencement  of  the  action.  This  is  substan- 
tially the  provision  existing  in  the  statutes  of  Maine,  Vermont,  New 
Hampshire,^  Massachusetts,  Rhode  Island,  Florida,  Missouri,  Minne- 
sota, South  Carolina,  California,  Michigan,  Nevada,  Tennessee,  Ari- 
zona, Dakota,  Idaho,  Montana,  Utah,  New  York,'  and  Mississippi  as 
to  the  second  clause  only,'  and  Texas  as  to  the  first  clause  only.  In 
New  Jersey,  the  provision  is  substantially  the  same,  but  does  not  apply 
in  all  actions.^  In  Alabama,  the  exception  is,  ^'  when  any  person  is 
absent  from  the  State  during  the  period  within  which  a  suit  might  be 
brought,"  such  period  or  periods  are  not  to  be  computed ;  *  and  sub- 
stantially the  same  provision  exists  in  Connecticut.*  In  Delaware,  the 
provision  is  the  same  as  in  Vermont,  except  that  if  at  the  time  when 
the  cause  of  action  accrues  the  defendant  is  out  of  the  State,  action  may 
be  commenced  within  the  time  limited  therefor  '^  after  such  person  shall 
come  into  the  State,  in  such  manner  that  by  reasonable  diligence  he  may 
be  sensed  with  process." '  In  Georgia,  if  the  defendant  removes  from 
the  State  before  the  statute  has  run,  the  time  of  his  absence  from  the 
State,  and  until  he  returns  to  reside,  is  not  counted. *  In  Indiana,  the 
time  during  which  the  defendant  is  ''  a  non-resident  of  the  State  or 
absent  on  public  business  "  is  not  counted ;  but  if  he  resides  in  another 
State  until  by  the  laws  thereof  the  statute  has  run,  he  may  set  up  in  bar 
to  any  cause  of  action  which  did  not  arise  in  Indiana.*     In  Iowa,  the 

^  In    New    Hampshire,   the  statutory         '  In  this  State,  boweiver,  the  second 

provision  is,  "  If  the  defendant  at  the  time  clause  of  the  statute,  sec.  401,  is  extended        A) 

a  cause  of  action  accrued,  or  afterwards,  to  cases  where,  after  the  cause  of  actionlias 

was  absent  from  and  residing  out  of  the  accrued,  the  defendant  "remains  continu- 

State,  the  time  of  such  absence  shaU  be  ously  therefrom  (the  State)  for  the  space  of 

excluded  in  the  computation,"  &c.     In  one  year  or  more." 

Vermont,  in  addition   to  the  provisions         '  In  this  State  the  language  of  the 

stated  in  the  text,  after  the  words,  "shall  statute  is,   "If  after  any  cause  of  action 

be  absent  from  and  reside  out  of  the  State,"  shall   have  accrued    in   this  State,"  the 

the  provision,  "  and  shall  not  have  known  defendant  shall  be  absent  from  and  reside 

property  within   this  State  which  could,  out  of  the  State.     Sec.  2678. 
by  the  common  and  ordinary  process  of         *  Appendix,  New  Jersey,  §  8. 
law,  be  attached,  the  time  of  his  absence  '  Appendix,  Alabama,  §  8284. 

shall  not  be  taken  as  any  part  of  the  time  *  Appendix,  Connecticut,  §  15. 

limited  for  the  commencement  of  the  ac-  '  Appendix,  Delaware,  §  14. 

tion ;"  and  the  same  provision  exists  in  the  ^  Appendix,  Georgia,  §  2929. 

statute  of  Rhode  Island.  '  Appendix,  Indiana,  §  216. 
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period  during  wbich  a  person  is  a  non-rdsidoDt  is  not  compated.' 
lUiDots,  if  the  defeudaiit  is  absent  from  tlie  State  wlien  the  cause  < 
actJOQ  accrues,  action  maj'  be  brouglit  within  the  time  limited  "aftecl 
his  coming  into  or  return  to  the  Slate  ;  "  attd  if  nltor  the  cause  of  action^  ■ 
accrues  be  leaves  aud  resides  out  of  the  State,  the  time  of  liia  absencK'T 
is  not  to  be  counted  ; '  but  this  section  does  not  apply  in  favor  of  persona 
who,  at  tlio  time  the  cause  of  action  accrued  or  shall  accrue,  were  not 
residents  of  the  State.  In  Kentucky,  if,  n-ben  a  cause  ol' action  aocnics 
against  a  resident  of  the  State,  he  is  absent  therefrom,  the  period  of 
limitation  is  computed  from  bis  return  to  the  Stale.'  By  sec.  9  it  is 
provided  that  if  a  resident  of  the  State  at  the  time  when  a  cause  of 
action  accrues  nguiust  him,  "  by  departing  therefrom,  or  by  absconding 
or  concealing  himself,  or  by  any  other  indirect  means  obstructs  the 
prosecution  of  the  action,"  the  time  of  sucb  absence  or  obstruction  is 
not  computed  as  any  part  of  the  period  within  which  an  action  may  be 
commenced.  In  Kansasi  if  at  the  time  wbcn  a  cause  of  action  acurues 
against  a  person  he  is  out  of  the  State,  or  has  abscoudect  or  conoealeid 
himself,  the  statute  does  not  begin  to  run  "  uulil  be  comes  into  the 
State,  or  while  he  is  so  absconded  or  concealed  ;"  and  if  be  leaves  tlia 
State,  or  absconds  or  conceals  bimself,  after  the  cause  of  action  ^ccruest 
the  time  of  bis  absence  or  concealment  is  not  computed ;  *  and  this  is 
substantially  the  provision  in  Ohio.'  In  Oregon,  the  provisiou  is  viiv 
tuallj'  the  same,  except  that  it  does  not  expressly  apply  to  absconding 
debtors.'  In  Nebraska,  the  provision  ie  the  same  as  in  Kansas ;  ^  so 
also,  substantially,  in  Wyoming.'  In  North  CaroUna,  the  provision  ia 
suliBtuntinlly  the  same  rs  in  New  York,  except  that  it  expressly  applies 
to  "judgments  rendered  or  docketud,"  and  provides  for  their  enforce- 
ment after  the  debtor's  return  to  the  Slate  •  In  Maryland,  by  sec.  4 
of  the  statute,  it  is  provided  that  no  pt.r6on  abstnting  himself  from 
this  State,  or  that  shnll  remove  from  countj  to  county  alter  any  debt  is 
contracted,  whereby  the  creditor  maybe  at  an  untertuntyof  linding 
out  such  person  or  his  effects,  shall  have  anj  bLnifit  of  any  limitation 
herein  contained ;  hut  nothing  contained  ni  tins  section  shall  debar  any 
[Wi'son  from  removing  himself  or  family  fh>m  one  couiit\  to  another  for 
ilia  convenience. or  to  deprive  any  person  ka\ing  t]»t>  State  for  the  time 
herein  limited,  of  the  bcneUt  thereof,  he  luavuig  effects  sutflcient  and 
known  for  the  payment  of  bis  just  debts  iu  the  hands  of  some  person 
who  will  assume  the  payment  thereof  to  his  creditors.  And  by  sec.  5 
it  is  provided  that  if  any  person  liable  to  any  action  shall  ho  absent 
out  of  the  State  at  the  time  when  the  cause  of  actittn  may  arise  or  ac- 
crue against  him,  be  shall  have  no  benefit  of  the  limitation  herein  oon- 


1  AjipeniliT,  lowci.  §  2533. 

*  Appendix,  Illinois,  §  13. 

■  Ap|iendix,  Kentiirky,  §  fl. 

*  Apprndix,  Kiiii>iHA,  §  il  (3542). 
'  Api>cii<Jix,  Ohio,  §  4B8a. 


•  .^piwuilix,  Oreffon,  §  16. 
'  Apiwiiilix,  Xi-braska,  g  20. 
'  A]i|>emUs,  Wvominj;,  §  18. 
'  Apiieudix,  North  Carolina,  S  41. 
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tained,  if  the  person  who  has  the  cause  of  action  shall  ooxninenQe  the 
same  after  the  presence  in  this  State  of  the  person  liable  thereto  within 
the  terms  herein  limited.  In  Wisconsin,  the  provision  is  the  same  as 
in  Michigan,  except  that  when  the  defendant  is  out  of  the  State  when 
the  cause  of  action  accraes  the  statute  does  not  begin  to  run  untU  be 
returns  or  removes  to  the  State.^  In  Virginia,  it  is  provided  that  where 
any  right  shall  accrue  i^ainst  a  person  who  had  before  resided  in  the 
State,  if  such  person  shall,  by  departing  without  the  same,  or  by  ab- 
sconding or  concealing  himself,  or  by  any  other  indirect  ways  or  means 
obstruct  the  prosecution  of  such  right,  the  time  that  such  obstruction 
may  have  been  continued  shall  not  be  computed  as  any  part  of  the  time 
within  which  the  said  right  might  or  ought  to  have  been  prosecuted. 
But  this  section  does  not  avail  against  SLuy  other  person  than  him^so 
obstructed,  notwithstanding  another  might  have  been  jointly  sued  with 
him  if  there  had  been  no  such  obstruction.  And  upon  a  contract  which 
was  made  and  was  to  be  performed  in  another  State  or  country,  by  a 
person  who  then  resided  thei'cin,  no  action  shall  be  maintained  after  the 
right  of  action  thereon  is  barred  by  the  laws  of  such  State  or  country ; ' 
and  the  same  provision  exists  in  West  Virginia.'  In  New  Mexico,  if 
a  defendant  removes  from  the  Territory,  the  time  he  is  so  a  non-resident 
is  not  computed.^  In  Louisiana,  Pennaj^lvania,  and  Colorado,  no  saving 
exists  because  of  the  defendant's  absence  from  the  State. 

Sec.  245.  "What  oonstitutes  an  Absence  from  the  State.  —  Under 
the  statute  of  Maine,  and  the  other  States  whose  statutes  accord 
therewith,  it  is  an  important  question  whether  a  mere  temporary  abr 
sence  of  the  defendant  when  the  right  of  action  accrued,  as,  for  a  day 
or  week,  constitutes  such  an  absence^  as  prevents  the  statute  fh>m  at- 
taching in  his  favor ;  and  it  may  be  said  that  even  in  such  a  case  the 
statute  does  not  begin  to  run  until  his  return  to  the  State,  unless  the 
circumstances  existing  during  the  period  of  such  temporary  absence 
were  such  that  the  service  of  legal  process  against  him  could  have 
been  made  so  that  the  plaintiff  could  obtain  a  judgment  against  him 
personally.'  The  evident  purpose  and  intention  of  this  clause  of  the 
statute  is  to  insure  to  a  plaintiff  the  full  statutory  period  within  which 
to  commence  his  action  against  a  defendant ;  and  if  he  is  temporaril}'  ab- 
sent from  the  State  when  the  right  of  action  accrues,  so  that  process  can- 
not at  that  time  be  served  upon  him,  so  that  the  plaintiff  cannot  obtain 
a  personal  judgment  against  him,  the  saving  clearl}*  applies  in  favor  of 
the  plaintiff;  and  this  construction  is  strengthened  by  the  language 
of  the  succeeding  clause  in  the  same  section,  which  provides  that  if, 
after  a  right  of  action  has  accrued  against  a  person,  *•*•  he  shall  be  absent 

^  Appendix,  Wisconsin,  §  4231.  v.  Waterhouse,  1  Iowa,  498 ;  Hill  v.  BeU 

a  Appendix,  Virginia.  §  20.  lows,  15  Vt.  727;  Palmer  v,  Shaw,  16  Cal. 

"  Apiiendix,  West  Virginia,  §  18.  93;  Vallandingbam  v.  Hasten,  9  111.  125; 

*  Appendix,  New  Mexico,  §  9.  Che  vat  v.  Lefevre,  8  id.  637. 
»  Ward  V,  Cole,  82  N.  H.  452;  Penley 
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from  and  reside  out  of  the  State,"  tbe  time  of  sucti  nbscnce  shall  Dot  ba 
taken  &s  any  part  of  the  time  limited  for  tbe  L-ommenttemeDt  of  wt 
action ;  thus  clearly  showing  that  iu  tbe  one  case  tlie  legislature  ifr 
tended  that  the  words  "  if  he  shall  be  out  of  the  State  "  were  to  be  ooo- 
Btrued  literally,  and  a))p]y  to  a  temporary  atiscnce,  while  in  the  otlnr 
not  merely  ahsenc«  from,  but  residence  out  of,  the  State  by  the  defend 
ant  is  e-ssential  to  save  the  plaiotifTs  cause  of  action  from  the  opcratlco 
of  the  statute.  In  Bome  of  the  States  this  language  is  qualified  liy  « 
prorision  which  deprives  the  plaintiff  of  the  saving,  if  the  defendant  left 
known  property  in  the  State  which,  by  the  common  and  ordinary  ])K)- 
cesses  of  law.  could  be  attached  ;  and  in  the  States  where  this  provision 
exists,  where  the  defendant  sets  up  the  statute  in  bar  of  an  notion,  and 
the  plaintiff  replies  the  defendant's  absence  when  the  cause  of  acti(» 
Bccnied,  or  bis  subsequent  absence  fVom  and  residence  out  of  the  State, 
he  must  also  negative  the  fact  that  the  defendant  had  any  known  prop* 
erty  within  the  State  which,  by  the  common  and  ordinary  processes  it 
law,  could  be  attaclied,  or  his  replication  will  be  bad.'  In  order  to  bar 
a  claim,  the  defendant  must  show  that  he  has  resided  in  the  Statu  for 
[the  full  statutory  period.' 

Sec.  246.  Joint  Debtors,  Absence  of  one.  effect  of.  —  Where  then 
are  two  or  more  joint  debtors,  one  of  whom  is  absent,  the  statute  does 
not  run  in  favor  of  the  absent  debtor,  although  it  has  run  in  favor  of  tht 
others;'  nor,  upon  tbe  other  hand,  does  the  circumstance  that  one  of  the 
Joint  debtors  is  absent  from  the  State  prevent  the  statute  tVom  running 
in  favor  of  tbe  others. 

Hrc.  2J7.  Hesidence  need  not  be  ooDtlnuous. —  In  order  to  avail 
himself  of  the  benefit  of  the  statute  of  limitations,  the  party  must  have 
resided  in  the  Stat£,  either  actually  or  construclively,  for  the  full  statu- 
tory period.  Thus,  in  a  New  Hampshire  case,'  it  was  held  as  to  a 
claim  upon  which  tbe  stttute  ran  in  six  years,  that  the  defendant,  in 
order  to  avail  himself  of  the  statnte,  must  show  that  he  has  resided  in 
the  State  six  full  years,  of  three  hundred  and  sisty-flve  days  in  common 
^•ears,  and  three  hundred  and  sixty-six  days  in  leap  years.  But  the 
residence  need  not  be  continuous.  If  it  is  actual,  different  pcrio<is  may 
be  tacked  together  to  make  out  the  full  period ; '  and  if  he  actually 
dwells  in  the  estate  for  the  requisite  penod,  the  circuuistauce  that  his 

'   In   Stevens  v.  FisUer,   30   Vt.  200,  a  repli.'ation  Hnd  proof  were  botli  liefecliTt^ 

replication  to  n  |ili-ft  of  the  statute  stated  bt'csiiH'  tliey  did  not  bring  tlie  deftDdant 

that  before  mid  after  the  cause  of  netioti  within  nli  thr  exceptions  to  the  oprnitioB 

Mcroed  the  defendnnt  was  out  of  the  Sute,  of  Hie  stntnte. 

and  that  the  action  was  brought  when  he         '  Itohannon  e.  Cbapmnn,  IS  Ala.  611. 
for  the  first  time  returned  into  it,  which         *  Bogert  v,  Verniih-ea,  10  N.  Y.  417( 

WHB  within  eiffht  years  before  the  com-  Tiitter  v.  Wright,  22  id.   472 ;  Di-iiny  r. 

mencement  of  the  action.     It  was  found  Smith,  IS  id.  567;  Bronn  v.  DelaGeld,  I 

that  the   defendant  had  been,   since  and  Den.  (X.Y.)  445. 
before  the  action  was  commenoed,  a  resi-  *  Bi-11  v.  Lanii-ey,  67  N.  H.  170, 

dent  of  New  York.  It  was  held  that  the         *  Crocker  v.  Clements,  23  Ala.  290. 
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wife  and  family  have  resided  in  another  State  will  not  deprive  him  of 
the  benefit  of  the  statute.^  But  tlie  fact  that  a  person  does  business  in 
one  State,  but  resides  with  his  family  in  another,  although  he  spends 
most  of  his  time  in  the  State  where  he  does  business,  will  not  en- 
title him  to  the  benefit  of  the  statute  of  such  State.  Thus,  in  a  New 
York  ease,*  an  action  was  brought  upon  a  draft  seven  3'ears  and  five 
months  after  it  matured.  At  the  time  the  draft  matured  all  the  defend- 
ants resided  out  of  the  State,  but  the  next  day  the  defendant.  Cook,  went 
into  business  in  New  York  City,  and  continued  to  do  business  there, 
remaining  ten  hours  each  day  down  to  the  time  the  action  was  brought, 
but  resided  with  his  famil}*  in  New  Jersey.  He  set  up  the  statute  of 
limitations  in  bar  of  the  action,  but  the  court  below  held  that  he  did 
not,  by  proof  of  the  facts  stated,  bring  himself  within  the  statute,  and  the 
plaintiff  had  a  verdict,  which  was  sustained  b}*  the  Court  of  Appeals, 
Peckham,  J.,  saying :  "  Upon  the  facts  in  this  case,  there  is  no  tiieory 
in  the  law  which  can  maintain  this  plea. 

"  At  the  time  the  draft  in  suit  was  protested  in  New  York  City,  for 
non-payment,  the  defendant  was  a  non-resident  of  this  State.  He 
returned  to  the  city  the  next  day  thereafter,  and  remained  there  from 
about  eight  in  the  morning  until  six  in  the  evening,  and  then  returned 
to  his  residence  in  Jersey  City,  and  thus  he  continued  to  return  to  the 
city  of  New  York  for  about  the  same  length  of  time  each  day,  except 
Sunda3^s,  and  except  a  very  few  days  when  absent  from  sickness,  or 
unavoidably'  detained,  until  this  suit  was  commenced,  being  for  about 
seven  years  and  over.  He  went  to  New  York  Cit}'  openly  and  publicly ; 
had  an  office  there  with  his  name  thereon,  and  had  no  other  place  of 
business.  During  all  that  time,  however,  he  resided  with  his  family  in 
Jersey  City. 

'^  The  counsel  for  the  defendant  insists  that  the  time  which  the  defend- 
ant was  actually  in  the  city  of  New  York  should  be  allowed  as  so  much 
time  running  under  the  statute. 

'^  If  that  should  be  allowed  it  makes  no  defence.  He  was  not  only  a 
resident  of  New  Jersey,  but  he  was  actually  in  that  State  more  than 

^  Seymour  v.  Street,  5  Neb.  85.  of  Kansas  was  personally  absent  from  the 

*  Bennett  V.  Cook,  43  N.  Y.  547,  8  Am.  State  in  which  his  residence  was,  it  was 

Rep.  727.     The  rule  announced  in  Bennett  held  that  the  statute  did  not  run  in  his 

V.  Cook,  arUCf  was  held  in  Bassett  v.  Bas-  favor,  although  he  kept  a  furnished  house 

sett,  55  Barb.  (N.  Y.)  505,  where  the  de-  in  his  usual  place  of  residence,  which  was 

feudant,  after  the  note  was  given,  removed  occupied  by  his  family.     See  also  Conrad 

to  another  State,    but   continued    to  do  v.  Hall,  24  Mich.  275,  where  it  was  held 

business  in  New  York,  and  came  daily  to  erroneous  to  charge  that  the  defendant's 

his  office  there.     Occasionally  coming  into  stay  in  another  State,  while  his  family 

the  State  is  held  not  to  put  the  statute  in  resided  in  the  State  of  the  forum,  was  not 

motion  where  a  person,  after  the  cause  of  a  residence  in  such  other  State,  as  the 

action  accrues,  is  absent  from  and  resides  residence  of  the  defendant's  family  does 

out  of  the  State.     Hacker  v.  Everett,  57  not  of  itself,  as  a  matter  of  law,  determine 

Me.  548.     In  Lane  v.   National  Bank  of  the  place  of  the  husband's  residence, 
the  Metropolis,  6  Kan.  74,  where  a  citizen 
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•fcalf  of  the  seven  j-eara.  He  was  iu  New  York  at  no  time  more  thao  ten 
fji  the  tweotj-four  houre  of  eaeh  day.  The  authoiities  have  been  fully 
leferrcd  to  and  ikbl;  tliscusaed.  But  there  can  be  nu  pretence  for  cliiun- 
log  the  allowauce  of  more  thau  ten  of  the  twenty-four  hours  each  day 
for  the  running  of  the  eUtute,  if  he  can  he  allowed  any  time  at  all,  when 
a  non-n'ttiduiit  of  the  State,  and,  aa  that  makes  uo  defence,  tbei'e  is  no 
occasion  to  deetdc  uiijthiiig  more." 

Under  the  second  clause  of  those  statutes,  which  provide  that  where 
a  debtor,  after  a  cause  of  action  accrues  against  him.  "  shall  be  ntiscnt 
fVom  and  nrsidu  out  of  the  State,"  the  time  of  such  absence  shall  not  be 
taken  as  a  part  of  the  time  limited. ,  Neither  absence  from  the  State, 
nor  residence  out  of  it,  ulone,  will  suspend  the  statute.  Both  must 
concur.'  And  it  has  been  held  that,  under  this  clause,  where  the 
absence  from  the  State  baa  not  been  contiuuous,  the  different  occasions 
when  the  debtor  has  been  witliin  the  State  may  be  taken  together,  and 
during  the  perio<ls  so  computed  the  statute  will  run,  provided  the  plain- 
tiff by  due  diligence  might  have  obtained  service  of  process  upon  the 
defendant.'  Except  wheiX!  tlie  statute  expressly  so  provides,  the  foot 
Ukat  the  defendant  hod  property  subject  to  attachment  in  the  State 
will  not  prevent  the  suspension  of  the  statute  during  the  i)eriod  he  is 
nctually  absent  therefVom,  as  the  statute  follows  the  person  and  not  the 
property.*  Under  those  statutes  iu  which  provision  is  made  that  if  a 
person  obstructs  the  service  of  process  u|x>n  him,  or  the  prosecution  <^ 
90  action  pending,  the  "  time  during  which  he  so  obstmcta  such  eerriee 
(ff  the  prosecutiou  of  ducb  action  shall  not  be  computed,"  it  is  held  that 
absence  from  the  State  amounts  to  such  obstruction.* 

Sec.  248.  Abaooudlng  Debton.  —  In  tliose  States  where  the  statute 
is  only  saved  when  the  debtor  absconds  from  the  State,  in  order  loavaU 
himself  of  the  saving  of  the  statute,  it  is  incumbent  u|)on  the  plaintiff  to 
show  that  the  defendant  actually  absconded  from  the  State,  that  is.  left 
it  secretin;  and  if  he  left  openly  the  statute  is  not  saved,  although  the 
debtor  does  not  return  to  the  State  again. 

Sec.  24!>.  Coneealmont.  —  The  conceahncut  of  a  dt  btor  which  saves 
the  statLLte  in  those  States  where  a  provision  of  tint  kuid  exists  need 
I  not  be  fraudulent,  but  a  change  of  residence  sc\  t.nil  timis  M  the  debtor, 
'witliout  informing  his  creditor,  has  been  held  sulhcKut ' 

Sec.  250.  Foreign  Corp  orations.  —  Foreign  coi  |>orations  although 
having  general  agents  and  transacting  business  in  a  state  (ome  within 
the  provisions  of  those  statutes  which  make  a  saving  ns  to  absent  debt- 
ors ;' for  although  by  comity  they  may  transact  business  in  another  State, 

'  Id  Campbell  V.  Wliite,  22  Mith.  178,  *  Fisher  t.  FiBlitr.  43  Miss.  212. 

it  wiu  h«ld  tlinC  the  resilience  out  o[  tlie         *  I'lirton  v.  .Smith,  8  Busli  (£y.),  G3>. 
SUtc  eouteiniilutcJ  by  tli«  h'gUluture  must  ^  IIar)>er  v.  FopL-,  9  Mo.  402. 

bo  souietliing  more  Ihan  having  ft  mere         •  liuliiusodr.  Iinpi-riiil,  4i:.  Mining  Co., 

place  of  abodi'  out  of  the  State.  G  Ni'v.  44  ;  lUtlilnin  v.  Nortliem  LViitnl 

»  Campbell  o.  White,  aalc.  It.  R.  Co.,  60  S.  V.  aiS;  Olcott  v.   Tiog» 
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of  no  avail  against  tne  om..^. 
tations.  Fritz  v.  Jones,  64  III.  101; 
Mer;'er  v.  Selden,  1  How.  (U.  S.)  37; 
Thorp  w.  Raymond,  16  id.  247 ;  Ash- 
brook  V.  Quarles,  15  B.  Mon.  (Ky.)  20  ; 
White  r.  Latimer,  12  Tex.  61 ;  Currier  r. 
Gale,  8  Allen  (Mass.),  828  ;  Dcssaussure  v. 
Murphy,  33  Mo.  184.  This  rule  is  well 
illustrated  in  a  Kentucky  case,  in  which,  at 
the  time  the  right  of  action  accrued,  the 
"plaintiff  was  insane,  but  ho  subsequently 
recovered  therefrom  ;  but  before  the  statute 
had  run  upon  the  claim  he  again  became 
insane,  and  it  was  sought  to  avoid  the  effect 
of  the  statute  under  this  second  disability ; 
hut  the  court  held  that,  as  the  statute  be- 
gan to  run  from  the  time  of  his  recovery 
from  his  lunacy,  it  was  not  arrested  by  a 


ana  m  j^uq.- 


thorities  as  to  the  effect  ot  8Ui)v.%,«^. . 
abilities  supervening  and  overlapping  each 
other  in  cases  of  simple  contracts.  But,  as 
we  have  stated,  in  this  country  there  are 
some  cases  which  have  applied  this  rule  in 
personal  actions,  Butler  v.  Howe,  18  Me. 
397  ;  and  there  can  be  no  question  bat 
that  in  this  country  this  rule  is  applicable 
in  either  real  or  personal  actions.  In 
England  there  is  no  actual  decision  upon 
this  question;  but  in  Borrows  v,  Ellison, 
L.  R.  6  Exch.  128,  there  are  dicta  which  in- 
timate a  contrary  rule  from  that  held  in  this 
country  ;  but  such  a  doctrine  hardly  seems 
warranted  by  a  fair  construction  of  the 
English  statutes,  and  it  is  extremely  doabtr 
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half  of  the  seven  years.  He  was  in  New  York  at  no  time  more  tbiui  tea 
of  the  twent3--four  hours  of  each  tUiy.  The  authorities  have  bec'D  fWlj 
referred  to  and  ably  dist-ussed.  But  there  oan  be  no  preteuce  for  daini' 
ing  the  allowance  of  more  tliuti  ten  of  the  twenty-four  hours  each  d>v 
for  the  running  of  the  statute,  if  he  tan  be  allowed  any  time  at  ell.  wbeo 
on-resident  of  tite  State,  and,  ea  that  makes  no  defence,  there  is  no 
occasion  to  decide  anything  more." 

Under  the  seeund  clause  of  those  statutes,  which  provide  that  nherc 
a  debtor,  alYer  a  cause  of  action  acenies  against  hiui,  •■  shall  be  absent 
^ta  and  reside  out  of  tlie  State,"  the  time  of  such  absence  e^halt  not  be 
taken  us  a  part  of  the  time  limited.  ^  Neither  absence  from  the  .State. 
■  residence  out  of  it,  alone,  will  suspend  the  statute.  Both  mu^ 
icur.'  And  it  bas  been  held  that,  under  this  clause,  where  the 
absence  from  tbe  State  has  not  been  continuous,  the  diSereiit  occasions 
nlien  tbe  debtor  has  been  witlnu  the  State  may  be  taken  togetlier.  and 
during  tbe  periods  so  computed  the  statute  will  run,  provided  the  plain- 
tiff by  due  diligence  might  have  obtained  senico  of  process  upon  the 
defendant.'  Except  whei'e  tlie  statute  esprcssly  so  provides,  tbe  tkcl 
that  the  defendant  bad  property  subject  to  attachment  in  tlic  StAU 
will  not  prevent  the  suspension  of  tlie  statute  during  the  period  he  18 
actually  absent  therefrom,  as  the  statute  follows  tbe  person  aud  not  tfae 
property.'  Under  those  statutes  in  wliieh  proWsiou  is  made  that  if  a 
person  obstructs  the  service  of  process  upon  him,  or  tbe  prosecution  of 
au  action  pending,  the  "  time  during  which  he  so  obstructs  such  serrice 
or  the  prosecution  of  such  action  shall  not  be  compnted,"  it  is  Iteld  that 
absence  fVom  the  State  amounts  to  such  obstruction. ' 

Skc.  248.  Absconding  D«btois.  —  lu  those  States  where  tbe  statnte 
is  only  saved  when  the  debtor  ;ibsconda  fi'om  the  State,  in  order  to  avail 
himself  of  the  saving  of  tlie  sttitutc,  it  is  incumbent  upon  the  plaintiff  to 
show  that  the  defendant  actually  absconded  from  the  State,  that  is,  left 
it  sccretl^L;  and  if  he  left  openly  the  statute  is  not  saved,  although  the 
debtor  does  not  return  to  the  .State  again. 

Sec.  249.  Coacealment.  —  The  concealment  of  a  debtor,  which  saves 
the  statute  in  those  Slates  where  a  provision  of  that  kind  exists,  need 
I  not  be  fraudulent,  but  a  cliaugo  of  residence  several  times  by  the  debtor, 
'  without  informing  his  cretiitor,  has  been  held  sullicient.' 

ISkc.  230.  Foreign  Corporations.  —  Foreign  corporations,  although 
having  general  ngeuta  and  transacting  business  iu  a  State,  come  within 
the  provisions  of  those  statutes  which  make  a  saving  as  to  absent  debt- 
ors ; '  for  altliough  by  comity  they  may  transact  business  in  another  Stat«, 

"  In  Canipbtll  v.  White,  22  Mich.  178,         '  Fisher  v.  Fisher.  43  Miss.  212. 
it  was  held  that  tli«  residence  out  of  the         *  Piirtoti  p.  Stnitli.  S  Busli  (Ky.),  589. 
State  con teni plated  Ijy  the  li'gialature  wuat         '  Ilari-er  r.  Pupc,  9  Mo.  402. 
1w  something  move  than  linviug  a  mere         •  Kobiuitaii  r.  Imperiiil,  Su:.  Mining  Co., 

place  of  nboJe  out  of  tlie  State.  6  Xev.  41 ;  niilhbuu  «.  Northern  Centnl 

"  CamphcU  v.  White.  anU.  It.  It.  Co.,  50  N.  Y.  656;  Oleott  ti.  Tiog» 
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yet  they  are  ^'  citizens,"  so  to  speak,  of  the  State  under  the  laws  of 
which  they  are  created,  and,  except  by  comity,  have  no  legal  ei^istence 
elsewhere,  and  consequently  are  ^*  absent,"  within  the  meaning  of  the 
term  as  used  in  these  statutes,  from  every  State  except  the  one  in  which 
they  have  their  situs.  The  rule  above  stated,  however,  would  have  no 
application  in  Vermont,  when  the  corporation  had  attachable  property 
in  the  State ;  because  the  statute  of  that  State  does  not  save  a  debt  fVom 
the  operation  of  the  statute  where  the  debtor  has  known  property  in  the 
State,  which,  by  the  ordinary  process  of  law,  might  be  attached.^ 

Sec.  251 .  Cumulative  DisabilitieB.  -^  Except  where  the  statute  other- 
wise so  provides,  one  disability  cannot  be  tacked  to  another,  nor  the 
disabilities  of  an  ancestor  to  those  of  the  heir,  to  protect  a  party  from 
the  operation  of  the  statute ; '  nor  can  a  part}*  avail  himself  of  several 
disabilities,  unless  they  all  existed  at  the  time  when  the  right  of  action 
accrued.'    Thus,  if  a  right  of  action  accrues  to  a  female  infant,  and 

R.  R.  Co.,  20  id.  210;  Thompson  v,  Tioga  retuni  of  the  disabUity.     Clark  v.  Trail,  1 

R  R.  Co.,  8«  Barb.  (N.  Y.)  79;  Malloiy  Met.  (Ky.)  85.     The  disability  of  minor 

V,  Tioga  R.  R.  Co.,  3  Keyes  (N.  Y.),  854.  children  cannot  be  added  to  the  disability 

In  New  York,  in  Faulkner  v.  Delaware,  &c.  of  the  mother,  nnder  whom  they  claim. 

Canal  Co.,  1  Den.  (N.  Y.)  441,  a  contrary  Mitchell  v.   Berry,   1    Met    (Ky.)   602; 

doctrine  was    held,   but    was    overruled.  Mercer  v.  Selden,   4  How.    (U.  S. )  87 ; 

Olcott  V.  Tioga  R.  R  Co.,  a^Ue,    And  the  Starke  r.  Starke,    8  Rich.   (8.  C.)   488; 

doctrine  of  the  latter  case  now  prevails  in  Thorp  v.  Raymond,  16  How.  (U.  S.)  247  ; 

that  State.  Dease  v.  Jones,  28  Miss.  183 ;  CaldweU  v, 

'  Hull  r.  Vermont,  &c.  R.  R.  Co.,  28  Thorp,  8  Ala.  26 ;   Tyson  v,  Britton,   6 

Vt.  401.  Tex.  222  ;  Stevena  v.  Bomar,  9  Humph. 

«  Clark  V.  Jones,  16  B.  Mon.  (Ky.)  121 ;  (Tenn.)  546. 
Parsons  v.  McCracken,  9  Leigh  ( Va. ),  495;  »  Bunce «. Wolcott,  2  Conn.  27.  In  Brad- 
Martin  V.  Letty,  18  B.  Mon.  (Ky.)  573;  street  v.  Clarke,  12  Wend.  (N.  Y.)  602,  it 
Clark  V.  Jones,  16  id.  121;  Boyce  v.  Dud-  is  held  that  cumulative  disabilities  cannot 
ley,  8  id.  51 1 ;  Jackson  v.  Wheat,  1 8  Johns,  be  allowed  either  in  real  or  personal  actions. 
(X.  Y.)  40;  McDonal  v.  Johns,  4  Yerg.  Rankin  v.  Tcnbrook,  6  Watts  (Penn.), 
(Tenn.)  258.  Cumulative  disabilities  are  888  ;  Kendall  v.  Slaughter,  1  A.  K.  Mar. 
of  no  avail  against  the  statute  of  limi-  ( Ky. )  875.  There  is,  both  in  this  country 
tations.  Fritz  v.  Jones,  54  111.  101;  and  in  England,  a  singular  absence  of  au- 
Mer.'cr  v.  Selden,  1  How.  (U.  S. )  87;  thorities  as  to  the  effect  of  successive  dis- 
Thorp  V,  Raymond,  16  id.  247  ;  Ash-  abilities  supervening  and  overlapping  each 
brook  V.  Quarles,  15  B.  Mon.  (Ky.  )20;  other  in  cases  of  simple  contracts.  But,  as 
White  t?.  Latimor,  12  Tex.  61;  Currier  v.  we  have  stated,  in  this  country  there  are 
dale,  3  Allen  (Mass.),  328  ;  Dessaussure  v.  some  cases  which  have  applied  this  rule  in 
Murphy,  33  Mo.  184.  This  rule  is  well  personal  actions,  Butler  v,  Howe,  18  Me. 
illustrated  in  a  Kentucky  case,  in  which,  at  897  ;  and  there  can  be  no  question  bat 
the  time  the  right  of  action  accrued,  the  that  in  this  country  this  rule  is  applicable 
"plaintiff  was  insane,  but  ho  subsequently  in  either  real  or  personal  actions.  In 
recovered  therefrom  ;  but  before  the  statute  England  there  is  no  actual  decision  upon 
had  run  upon  the  claim  he  again  became  this  question ;  but  in  Borrows  v.  Ellison, 
insane,  and  it  was  sought  to  avoid  the  effect  L.  R  6  Exch.  128,  there  are  dicta  which  in- 
of  the  statute  under  this  second  disability ;  timate  a  contrary  rule  from  that  held  in  this 
but  the  court  held  that,  as  the  statute  be-  country  ;  but  such  a  doctrine  hardly  seems 
gan  to  run  from  the  time  of  his  recovery  warranted  by  a  fair  construction  of  the 
from  his  lunacy,  it  was  not  arrested  by  a  English  statutes,  and  it  is  extremely  donbt- 
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she  afterwanU  marries,  the  coverture  does  not  create  an  additioiud  (Us- 
ability ;  but,  notwithslaudiDg  the  coverture,  an  action  must  be  brought 
within  the  si»dfied  period  ariorsbe  becomce  of  uge.or  the  cLaiw  will  he 
barred,'  as  no  supervenient  disability  can  have  the  effect  to  suspend  the 


fal  wliPthRr,  if  s  cue  inrolring  Ihe  rjues- 
tion  ahoulil  amc,  it  would  ba  applied. 
The  doctrine  iu  rcfrrenue  lo  BUccentTe  dis- 
abilitioa  wiu  anDouDccd  in  Bunce  p.  Wol- 
cott,  2  Conn.  33,  after  >  very  carpful 
Blainiimtion  of  tlie  principles  involred  ; 
and  OS  tberppuUtionofsomeof  the  judges 
who  delivered  apiDiniia  in  tlie  cose  for 
judii^ial  learning  and  ability  is  very  bigh, 
Igive  the  subataave  of  them  here.  In  that 
case  an  application  was  made  to  redeem  a 
marteage  by  the  bein  of  a  mortgagor, 
moTfl  than  fifty  yeara  afier  his  denlh,  be- 
cause uf  certain  irrefcnliritiee,  and  it  was 
sought  to  avoid  the  dfect  of  the  atatateof 
limitations  aa  to  the  hvin  by  tucking  the 
disability  of  infancy  and  uovetture  together. 
But  the  court  was  unaiiimQusly  of  the 
opinion  that  this  could  not  be  done,  nl- 
thoagh  it  was  permitted  in  an  early  case 
in  that  State.  Eaton  v.  Sanford,  2  Day 
(Conn.),  323.      I7)ian  tJiis  point  Swift, 

C.  J.,  inid  :  "Ifafi^ranle  should  be  an  infant 
when  the  title  accrued,  anti  ahoald  int«r- 
marry  before  she  becomes  of  ^r,  she  would 
be  within  the  saving  of  the  statute  until 
she  became  discovert;  but  if,  being  of  full 
age  whi'ti  the  title  accrued,  she  should  in- 
teruuirry  witliiii  tifti-cn  years  she  noiild 
not  be  within  the  pmviso  of  the  statute ; 
so  that  the  same  person,  in  certain  casen, 
could  take  advantage  of  successive  disabili- 
ties. Thi't  doctrine  has  been  sanctioned 
by  a  ainiclc  decision  in  this  court,  Eaton 

D.  Sanfonl,  nnle;  but  I  apprehend  it  is  not 
wnrranteil  by  a  sound  construction  of  the 
statute.  .  .  ■  The  rorreetnile  sanctioned  by 
all  the  authoritiea  is  tlmt,  nhcn  the  statute 
once  bef^ns  to  run,  a  supervenient  dis. 
ability  will  not  »top  it.  Hfnce  it  follows 
that  no  person  ran  ever  take  advantage  of 
two  aucrrssive  disnbilitiea." 

•  CUrkn.  .Tonus,  nn/i^;  Fewellp,  ColUns, 
Const  Hep.  (S.  f. )  202 ;  Wilbom  v.  We«- 
ver,  17  Ga.  267:  Hitehi'U  r.  Beiry,  1  Met. 
(Ry.)  602.  The  disability  of  coverture 
cannot  l>e  nniK-<l  willi  that  of  infancy  to 
avoid  the  effect  of  the  statute.  I'earaons  t. 
UcCracken.  9  Leigh  (Va.),  195;  Martin 


11.  I*lly.  18  B.  Mon.  (Ky.tsrS;  Mnnioni; 
Titsworth,  i<L  68S  :  Billon  r.  Lattimon^ 
S7  Mo.  37S ;  Carlisle  o.  Stiller,  1  Peno.  «; 
DugFiu  V.  GitUugs.  8  Oill  (Md.J,  188.  In 
FiudUj  V.  Patteiwin.  2  B.  Mon.  (Ky.f  ?«. 
it  was  held  that  an  action  for  slaves  held 
adversely  lo  the  wife  on  Ler  marriage  in 
infancy,  muat  be  brought  witliin  the  sUlv- 
tory  jwrioil  after  she  became  of  agr^  and 
that  the  faot  that  the  wife  diet!  before  that 
time  did  not  change  the  rule,  and  tliat  the 
diaahllity  of  infancy  could  not  he  Upped  oo 
to  that  of  coverture  ao  aa  to  prolong  t  h<-  xtat- 
utory  saving  against  the  legal  efftvl  of  (be 
lapse  of  time'  Riggs  d.  Dooley,  7  B.  Mon. 
(Ky.j  236.  In  Texas,  a  female  iu&nt  upon 
her  marriage  immediately  iwcomeH  of  ag^ 
and  the  statute  then  begins  to  raa  a^ait 
a  previously  existing  daiiu.  Thompaon  •. 
Cmgg,  2i  Tbi.  682 1  White  v.  L«ttiniar, 
12  id.  61.  But  the  rule  is  generally  othef- 
wise,  and  the  statute  doea  uot  Iwgiii  to  nu 
until  she  becomes  of  age.  Wilaou  b,  KU- 
osnnon.  i  Hiyw.  (Tenn.)  182.  But  in 
North  Carolina  It  is  held  olherwisc  Davia 
r.  Cooke,  8JlnwkB(N.  U.),  608.  Bnt  Me 
Duekett  tj.  Crider,  11  B.  Mon.  (Ky.)  188, 
where  it  was  held  that  a  woman  und^r  age 
wu.H  I'lititlcd  to  her  iiclion  to  recover  pos- 
scsairtii  of  a  slave.  She  marrid  before  she 
came  of  age,  and  it  was  held  that  the  two 
dif.iliilitiiii  of  nonage  and  coverture  could 
l>e  joini-<l  for  the  iiurjioses  of  deferring  the 
Imr  of  the  sbitute  of  liuiitatioDS.  See  lioyce 
V.  Dudley,  8  id.  .'ill,  where  a  contrary  rule 
wns  iiilopted;  and  Martin  v.  L-etty,  16  id. 
.'mU  :  Clark  v.  .lones,  IH  id.  121  ;  and  see 
Welllcrne.  Finli-y,  "Jones  (X.C.I  L.  228, 
where  it  was  held  that  the  disability  of 
nonn}^!  and  coverture  couid  not  be  joined 
to  prevent  the  operation  of  the  iitatute.  In 
Kcil  V.  Ifenley,  81  111.  101,  it  was  held 
that  the  oi>eratioii  of  the  statute  Is  uot 
arrested  by  cumulative  disabilities,  as 
H'lieri'  a  female  Is  not  married  until  five 
niiMiths  after  "K"',  her  coverture  does  not 

before   novtrture  ;  and   the  same  doctrine 
was  adopted  in  a  similar  case  in  Cuueua 
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operation  of  the  statute.*    It  will  be  observed  that  the  saving  clause  in 
the  statute  of  James,  as  well  as  in  all  our  statutes,  is  limited  expressly 

V.  Farnam,  30  Ohio  St.  491,  adopting  the  held  that  if  an  adverae  possession  of  land 
invariable  rule  that  the  disability  which  commen(;ed  during  the  disability  of  a 
arrests  the  running  of  the  statute  must  ex-  claimant,  who  died  during  such  disability, 
ist  at  the  time  when  the  right  of  action  ae-  the  limitation  of  ten  years  began  to  run 
crued.  Hindsv.  Whiting,  31  id.  63;  Hogan  against  his  heirs  from  the  time  of  hia 
V,  Kurtz,  94  U.  S.  773  ;  Bozeman  v.  Brown-  death  ;  but  if  the  right  of  such  claimant 
ing,  31  Ark.  864  ;  Den  v.  Moore,  3  Wall,  descended  to  his  heirs  before  the  cora- 
Jr.  (U.  S.  C.  C.)  202 ;  Hull  v,  Deatley,  7  mencement  of  the  adverse  |K>ssession,  the 
Bush  (Ky.),  687  ;  Fritz  v.  Jones,  64  111.  statute  did  not  operate  against  them  until 
101  ;  Harris  v.  MuGovem,  2  Sawyer  their  disability  was  removed.  In  Texas, 
(U.  S.  C.  C),  615;  Rogers  v.  Brown,  61  by  statute,  a  female  infant,  upon  her  mar- 
Mo.  187;  Swearingen  v,  Robertson,  39  riage,  becomes  of  full  age  although  in  fact 
Wis.  462.  a  minor ;  and  this  is  held  to  deprive  her  of 
1  Bunce  v.  Wolcott,  2  Conn.  82.  The  both  the  disabilities  of  infancy  and  cover- 
rule  is,  that  a  party  cannot  avail  himself  of  ture  as  to  all  rights  of  action  which  ac- 
any  disability  to  bring  himself  within  the  crued  before  her  marriage.  Thompson  v. 
saving  of  the  statute,  except  such  as  ex-  Craig,  24  Tex.  682.  The  provisions  in 
isted  at  the  time  when  the  cause  of  action  the  statute  exempting  from  its  operation 
accrued.  McCoy  v.  Nichols,  6  Miss.  31.  certain  persons  subject  to  specified  disa- 
And  no  after-accruing  disability  can  stop  bilities  until  ten  years  after  their  removal, 
the  statute  after  it  has  once  commenced  to  only  applies  where  some  one  of  such  disa- 
run.  Parsons  v.  McCracken,  9  Leigh  bilities  exists  in  the  person  entitled  to  the 
(Va.),  495;  Fitzhugh  v.  Anderson,  2  H.  &  estate  at  the  commencement  of  the  adverse 
M.  (Va.)  289  ;  Hudson  t;.  Hudson,  6  possession;  and  if  there  be  a  succession  of 
Munf.  (Va.)  352  ;  McDonald  v.  Johns,  4  such  disabilities,  whether  in  the  person 
Yerg.  (Tenn.)  258.  In  Demorest  v.  Wyn-  then  entitled,  or  in  him  or  those  who  suc- 
koop,  3  Johns.  (N.  Y.)  Ch.  129,  the  court  ceed  to  hLs  title,  such  person  or  persons 
held  that  a  disability  to  relieve  a  party  are  protected  by  the  proviso  only  for  ten 
from  the  operation  of  the  statute  limiting  years  after  the  removal  of  the  first  disa- 
real  actions  must  exist  when  the  right  first  bility.  Clarke  v.  Cross,  2  R.  I.  440. 
accrues,  and  that  although  before  the  ter-  Disabilities  which  may  bring  a  person 
minatiou  of  the  first  disability  another  com-  within  the  exceptions  of  the  statute  of  lim- 
mences,  the  statute  begins  to  run  from  the  itations  cannot  be  piled  one  upon  another, 
termination  of  the  first.  In  Lewis  v.  Mar-  so  as  to  defeat  its  operations;  but  a  party 
shall,  5  Pet.  (U.  S.)  469,  it  was  held  that  who  claims  the  benefit  of  the  proviso 
a  former  statute  of  limitations  of  Ken-  in  the  statute  can  only  claim  the  bene- 
tucky,  limiting  the  right  of  action  against  fit  of  the  disability  in  existence  at  the 
one  in  the  adverse  possession  of  land  to  time  the  cause  of  action  accrued.  When 
twenty  years,  provided  "that  if  any  per-  there  are  two  or  more  coexisting  dis- 
son  or  persons  entitled  to  such  writ  or  abilities  in  the  same  person  at  the  time 
\\Tits,  or  title  of  entry,  shall  be  or  were  the  cause  of  action  accrues,  as,  for  in- 
under  the  age  of  twenty-one  yearSj  feme  stance,  infancy  and  coverture,  the  stat- 
eovert,  non  compos  merUiSt  imprisoned,  or  ute  of  limitations  does  not  run  till  both  or 
not  within  the  Commonwealth,  at  the  time  all  are  removed.  But  if  at  the  time  the 
such  right  accrued  or  came  to  them,  every  cause  of  action  accrues  only  one  disability 
such  person,  his  or  her  heirs,  shall  and  exists,  others  which  arise  afterwards  can- 
may,  notwithstanding  the  said  twenty  not  be  tacked  to  the  first  disability  so  as 
years  arc  expired,  bring  or  maintain  his  to  prevent  the  operation  of  the  statute  of 
action,  or  make  his  entry,  within  ten  years  limitations.  Scott  v.  Haddock,  11  Qa.  268. 
next  after  such  disabilities  removed,  or  In  Young  v.  Mackall,  4  Md.  362,  a  right 
death  of  the  person  «o  disabled,  and  not  of  action  accrued  on  one  of  two  bonds  in 
afterwards."     Under  this  provision  it  was  1834,  and  on  the  other  in  1885,  and  the 
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to  such  disabilities  as  existed  at  tbe  time  tbe  right  of  action  accrued  : 
consequently,  if,  at  the  time  wlieu  a  right  of  action  aocmea,  a  man  is  of 
fiill  age,  the  fact  tliat  he  shortly  arierwucda  became  insane  will  not  save 
his  claim  from  the  operation  of  the  statute.'  Nor  if  a  right  of  action  ac- 
crues m  favor  of  a  I'emale  of  full  Hge,  and  she  soon  allerwards  marries, 
will  the  disability  of  coverture  save  her  rights  from  being  barred  by  tlie 
lapac  of  the  statutory  period.'  This  is  in  obedience  to  the  universal 
rule,  before  stated,  that  when  the  statute  once  begins  to  run  uo  suhse- 
quent  disability  can  stop  its  operation,'  unless  specially  so  provided  in 
the  statute.  It  may  i>e  stated  as  a  general  rule,  to  wtiich  there  are  no 
exceptions,  that,  except  when  tbe  statute  otherwise  provides,  disaliilitit^ 
which  bring  a  person  within  the  exceptions  of  the  etatat*  cannot  be  tacked 
one  upon  another,  and  that  a  party  can  only  avail  himself  of  such  di^ 
ability  or  disabilities  as  existed  when  the  right  of  action  accrue*!.*    Jf  a 


obligee  did  in  1837,  in  which  year  hia 
executor  filed  a  bill  agsinat  tbe  obligor, 
which  Biiit  ulittted  by  the  death  of  tbe  com- 
plainant in  1841.  The  obligor  died  in 
I84fl.  Ad  D/ltDinistrator  de  banit  mm  od 
the  obligM's  eglnte  wm  appointed  in  Oc- 
tobitr,  IglS,  aad  the  cUlm  on  the  Itond 
WHS  filed  the  ennie  laonth.  Helil,  thftt  at 
tbe  Btatntp  of  Uraitnttona  (mnaing  twelve 
ypaiK  on  bonds)  hnd  began  to  rtin  in  the 
lifetime  of  the  obligee,  none  of  the  fnctn 
above  stated  Bto]<ped  its  operation.  If  a 
suit  be  sbiited  anil  not  revived,  it  lakes  no 
time  out  of  the  stAtute. 

'  In  Adamson  v.  Smith,  2  Rep.  Con. 
Ct.  (S.  C,)  2fl9,  a  person  who  was  uniler  no 
disability  at  tbe  time  when  a  note  given  to 
him  be•^alne  dne  shortly  afterwards  bemtne 
non  comp/n  mentis,  ami  this  was  urgeil  as 
a  disability  which  saved  the  note  from  tbe 
opemlion  of  the  statute;  but  thrconrt  held 
that  Ihta  supervenient  disability  diil  not 
check  the  opemtion  of  tbe  statute. 

>  CarliBle  ti.  Stitler,  1  Penn.  6. 

•  Crosi.T  V.  fiano,  1  Bibb  (Kr.).  257; 
Faysoux  p.  Pratber,  1  N.  k  M.  (R.  C.) 
29H;  Rogers  v.  Hillhouse,  3  Conn.  3QS; 
Peck  f.  Bamlnll.  1  Johns.  (N.  Y.)  Ifln  ; 
EnfT  V.  Bull.  7  H.  &  .1,  14  :  Dillar.!  v. 
Phellaon,  r,  Slrnbb.  |3.  C.)  213:  Stpvenaon 
p.  MeRearv,  20  Miaa.  fl;  Bvrrf  r.  Bvnl,  2S 
id.  144;  PenihTETOst  v.  Foley,  8  Ofl.  1; 
Smilh  V.  KpwIw,  1-3  Mo.  1,^0  ;  Parsons 
V.  McCm.ken.  »  J^i-ti'  (Vn,).  49.^;  Hud- 
son V.  Hudson,  6  Mnnf  (Va.)  3.n2. 

•  MrFarlrind  v.  .Smne,  17  Vt.  165  ; 
Mfrcer  v.  Selden,   1   How,   (U.   S.)  37; 


White  V.  Latimer,  12  Ter.  01  ;  Soutll  v. 

Thonies,  7  T.  B.  Mon.  (Ky.)  59;  MeDon- 
aid  ('.  Johns,  4  Yerg.  (Tenn.)  258  ;  Thorp 
V.  Raymond,  16  How.  (U-  S.)  247;  fiturfce 
V.  Slarke,  3  Rich.  (8.  C.)  438;  Kankin  v. 
T-'nbmok,  fl  Walts  (pHnn.),  388;  Do*  r. 
Borksdale,  2  Brock.  (U.  8,  C.  C)  MB; 
Scott  V.  Haddock,  11  Gn.  268;  Dcmorcst 
V.  WynVoop,  S  Johns.  (K  Y.)  Ch.  ISS  ; 
Dease  v.  Jones,  SS  Miss.  133;  Den  v.  RiiJi- 
ards,  15  N.  J.  L.  347;  Bradstreft  p.  Clark, 
IS  Wend.  (N.  Y.)  602;  Jackson  c.  Wlirat, 
18  Johns.  (N.  Y.)  40.  The  effect  of  this 
rule  is  salutary  and  wiciiin  the  spirit  of  the 
statute,  and  essential  to  give  it  eifect.  In 
the  language  of  HoKMEB,  J.,  in  Bunee  r. 
Wolcott,  2  Conn.  36,  '*  It  avoids  the  in- 
tolerable inconvenience  of  aceiiinulaled 
sueci'ssivc  <1i.>iBbilities,  which,  for  an  inter- 
minable ))ertod,  might  subvert  titles  ap- 
[mrently  well  establishiil,  and  produce  the 
most  ruinous  instability."  3  B-ic.  Abr. 
206  ;  Stowel  v.  Zoucli,  Plowd.  3S6  ;  Ihi- 
rourc  B.  Jones,  4  T.  B.  300  ;  fieorge  r. 
Jesson,  6  Fjist,  80  ;  Eager  v.  Coniinon- 
wenlth.  4  Mas-.  182.  In  Minnesota,  On- 
gon.  Kew  York,  and  Califumin,  it  is  spe- 
cially provided  that  no  persi)n  shall  avail 
himself  of  a  disability  unless  it  existed 
wlipu  the  aetion  a''cniod,  and  tliat  if  two 
or  more  disabilities  exislnl  when  the  canse 
of  action  arose,  tbe  statnte  shall  not  liegin 
to  run  until  all  aic  renioved.  In  all  (he 
States  eseept  Teias,  Mississippi,  and  In.  \ 
dittJia,  tbe  ilisabllilv  is  expressly  reslrtctMl 
to  Iho  time  when  (lif  eniisi'  of  netion  n<" 
crues;  but  in  those  States  the  woiils,  "when 
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right  of  action  accraes  to  a  married  woman  during  ooveri;are,  and  she 
becomes  discovert,  and  before  the  statute  has  run  upon  her  claim  mar- 
ries i^ain,  her  second  marriage  does  not  prevent  the  statute  Ax>m  run- 
ning upon  the  claim,  because  the  statute,  having  once  attached  to  the 
olaim,  overrides  all  after-accruing  disabilities.^  When  several  disabili- 
ties exist  at  the  time  when  a  right  of  action  accrues,  as,  if  a  woman 
should  be  both  an  infant  and  a  /erne  covert^  or  a  feme  covert  and  insane, 
she  may  elect  to  avail  herself  of  either  of  the  disabilities,  and,  if  no 
election  is  made,  the  court  would  give  her  the  advantage  of  the  one 
which  was  most  available  to  defeat  the  operation  of  the  statute ;  and 
in  the  language  of  Edmond,  J.,^  ^^  It  will  always  be  a  sufficient  answer 
to  an  objector  to  such  an  election  to  say,  ^  the  disability  on  which  I 
rely  is  pointed  out  by  the  proviso.  It  existed  at  the  time  my  right  or 
title  accrued.  I  have  prosecuted  my  claim  within  the  time  allowed 
after  its  discontinuance,  and  come  within  both  the  letter  and  spirit  of 
the  law.* "  *  The  disabilities  are  not  merged,  but  each  remains  dis- 
tinctively until  it  is  extinguished  by  lapse  of  time ;  ^  and,  as  we  have 
already  stated,  either  may  be  set  up  to  defeat  the  statute,  as  the  party 
maj*  elect. 

Sec.  252.  Disability  must  be  one  provided  for  by  Statute.  —  The 
statute  of  limitations  begins  to  run  against  a  party  immediately  upon 
the  accrual  of  a  right  of  action,  unless  at  that  time  he  was  under  some 
of  the  disabilities  named  in  the  statute ;  and  a  saving  or  exception  not 
found  in  the  statute  will  not  be  implied,  however  much  it  may  be  within 
the  reason  of  other  exceptions.^    Thus,  the  circumstance  that  the  debtor 


the  right  of  action  accrues,"  or,  **  when  the 
cause  of  action  arises,"  are  not  used  in  the 
statute,  and  there  would  seem  to  be  no 
obstacle  in  the  way  in  those  States  in  tack- 
ing cumulative  disabilities.  Indeed,  the 
right  of  doing  so  would  seem  to  be  given 
by  a  fair  constmction  of  the  language  used. 
Thus,  in  the  Texas  statute,  "Whereas 
femts  covert  and  persons  non  compos  mentis 
excepted,  who  shall  have  and  be  allowed 
two  years  after  their  maturity,  marriage,  or 
return  to  sound  mind,"  &c.  In  Indiana, 
the  language  emp]oyc<l  is,  **  Saving,  how- 
ever, the  right  of  infants,  feines  covert^  per- 
sons non  compos  mentiSy  and  persons  with- 
out the  jurisdiction  of  the  United  States, 
until  one  year  after  their  several  disabili- 
ties are  removed."  But  in  Texas  it  is  held 
that  the  statute  relates  to  such  disabilities 
only  as  existed  when  the  right  of  action 
arose.     White  v.  Latimore,  12  Tex.  61. 

'  Downing  v.  Ford,  9  Dana  (Ky.),  891 ; 
McDonald  v,  McGuire,  8  Tex.  361  ;  Den 


V.  Moore,  3  Wall.  Jr.  (U.  S.)  292;  Mitch- 
ell V.  Berry,  1  Met.  (Ky.)  602. 

»  Bunce  r.Wolcott,  2  Conn.  84.  InDu- 
gan  V.  Gittings,  8  Gill  (Md.),  138,  the  same 
doctrine  was  held.  In  All  is  v.  Moore,  2  Al- 
len (Mass. ),  806,  it  was  held  that,  where  an 
owner  of  land  has  been  disseised,  his  sub- 
sequent insanity  will  not  prevent  the  dis- 
seisor's title  from  maturing  by  twenty 
years*  adverse  possession. 

»  Butler  V.  Howe,  13  Me.  397;  Keeton 
V,  Keeton,  20  Mo.  580 ;  Start  v.  Mellish, 
2  Atk.  616 ;  Jordan  v.  Thornton,  7  Ga.  517. 

^  Martin  v.  liOtty,  ante;  Robertson  v. 
Wurdeman,  2  Hill  (S.  C),  824;  Layton 
V.  State,  4  Harr.  (Del.)  8;  Carter  v.  Can- 
trell,  16  Ark.  154. 

*  Warfield  v.  Fox,  53  Penn.  St.  382 ; 
Howell  V,  Hair,  15  Ala.  194;  Favorite  v, 
Booher,  17  Ohio  St  548  ;  Pryor  v.  Ry- 
bnrn,  16  Ark.  671  ;  Bucklin  v.  Fortl,  5 
Barb.  (N.  Y.)  393;  Wells  v.  Child,  12  Al- 
len (Mass.),  333;  The  Sam  Slick,  2  Chirt 
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is  insolvent,  and  that  a  suit  against  him  mould  l>e  fruitless,  or  that  Uio 
plaintiff  had  not  tlje  means  to  bring  an  action,  docs  not  create  a  bar  to 
the  legal  rented}-  of  the  creditor.'  Nor  will  the  bankniptcy  of  a  cred- 
itor excuse  delay  in  bringing  an  action  beyond  the  statutory  period.* 
I  In  Louisiana,  however,  when  an  insolvent  has  surrendered  bis  proper^ 
I  prescription  is  suspended  as  to  hia  creditors;  but  this  is  held  not  to 
apply  to  eucceasioDB,  whether  solvent  or  insolvent.'  So,  too,  in  that 
Stat«  it  is  held  that  the  reacription  of  a  judgment  interrupts  prescrip- 
tion against  the  hypothecary  action  on  tlie  judgment*  In  North  Caro- 
lina, it  has  been  held  that,  where  a  note  is  deposited  in  the  hands  of 
a  master  by  order  of  a  court  of  equity,  the  acta  of  limitation  are  thereby 
suspended.'  Bat,  without  stopping  to  single  out  instances  in  whitjt 
courts  have  created  exceptions  where  none  existed  in  the  statate,  I 
think  it  maj'  be  safely  said  that  the  courts  have  no  authority  to  make 
any  exceptions  in  favor  of  the  paity,  to  protect  him  from  the  conse- 
quences of  the  stntut«,  unless  they  come  clearly  within  the  letter  of  the 
saving  clauses  therein  oontAined,  and  that  the  exercise  of  any  such  au- 
thority by  the  courts  is  a  usurpation  of  legislative  powers  by  it  which 
is  wholly  unwarranted,  and  which  courts  abonld  never  resort  to.  By 
making  the  exceptions  which  exist  in  the  statute  the  legislature  has 
exercised  its  prerogative  power,  and  the  fact  that  no  others  were 
made  clearly  indicates  that  it  intended  that  no  others  should  exist, 
and  the  courts  liave  no  power  to  add  any,  however  much  the  ends  of 
justice  in  a  particular  case  ma}-  demand  it. 

Sec,  253.  Disability  o[  Defendants.  —  It  will  be  perceived  that  there 
is  not  in  any  of  tlie  statutes  any  saving  in  favor  of  llic  plaiutifT  on 
account  of  any  disability  of  tlie  defendant,  and,  consequent!}-,  that  the 
mere  circumstance  that  the  person  against  whom  a  riglit  of  action 
accnies  to  a  plaintiff,  himself  under  no  legal  disability,  is  not  saved 
from  the  operation  of  the  statute  because  the  defendant  is  an  infant, 
won  cvmfios  mentis,  a  feme  covert,  or  alien  enemy ;  and  this  was  also  the 
case  under  the  statute  of  James.*  The  reason  for  tiiis  is  hardly  apjjar- 
ent,  in  view  of  the  fact  that  the  pluintiff,  in  the  case  of  his  own  disability, 
is  so  carefully  considered,  especiall}-  in  cases  where  the  defendant,  by 

(U,  S.)  *80;  Balnea  v.  Willipim«,  3  Tred,         »  Harwell  v.  Steel,  17  Ala.  372. 

(S.  C.)  L.  481  :   Dozierp.  Ellis,  28  MUs.  '  Succession  of  Floo-er,  12  La.  An.  216; 

730;  Sacin  v.  De  Graff,  1  Cow.  (S,  V.)  350;  West  v.  Crclilors,  1  id.  365. 

Harrison  c.  Hamwin,  39  Ali\.  489.  *  Von  Wickle  o.  Garrett,  14  l^o.  An. 

1  Miison  V.  Crosb}-,  Pttv.  (U.  S.  D.  C.)  106. 
303.     But  in  this  case  tlio  pecuniary  em-         *  Vnticp  n.  GrainRcr,  Cam.  t  N.  <N.  C.) 

trarrassnienls  of   the  plaintitT  were  lieH  71. 

sufficient   in   eqilitv  to  exMiae  delay  not         "  Jones  v.  Tuberville,   16   C.   R   123; 

heyond  the  period  of  legal  limitatian  in  Fladory  v.  Winter,  IB  Ves.  196;   Fannin 

Itrinjrfng  his  hill,  to  relieve  his  claim  from  v.  Anderson,  7  Q.  B.  81  ;  Story  v.  Try, 

tlie  imputntinn  of  atnlenesa,  and  eapecinlly  1  Y.  &  C.  603;  Williams  v.  Jones,  13  Easti 

H'here  hia  em)>aiTassni«nta  were  occasioned  130. 
by  the  defendant. 
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reason  of  disability  on  his  part,  cannot  be  made  a  proper  party  to  an 
action.^  But  while  in  the  statute  of  James,  as  is  also  the  case  in  the 
statutes  of  several  of  the  States  of  this  country,  if  the  plaintiff  "  is  be- 
yond seas  "  when  his  right  of  action  accrued  to  him,  his  remedy  is  saved 
to  him  until  his  return  into  the  country,  yet  his  right  of  action  is  not 
saved  by  reason  of  the  defendant's  absence  '^  beyond  seas ; "  and  unless 
provision  is  made  by  statute  for  the  service  of  process  upon  an  absent 
defendant,  who  has  no  known  residence,  place  of  business,  or  property 
in  the  State,  a  plaintiff's  claim  would  be  lost  because  of  the  impossi- 
bility of  making  service  upon  him. 

1  Banning  on  Tiimitatiffnffj  85w 
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Sec.  254.  Tltla  by,  under  Statntu.  —  The  acquisition  of  the  title  tl 
land  by  adverse  user  is  i-eferable  to  and  predicated  upon  the  statute*! 
of  limitatioQS  in  foioe  in  the  several  States,  which,  in  effect,  provide  tl 
an  uninterriipted  occupancy  of  lands  by  a  person  who  has  in  fact  no 
title  thereto,  for  a  certain  number  of  years,  shall  operate  to  extingubh 
the  title  of  the  true  owner  thereto,  and  vest  a  right  to  the  premises  ab- 
solutely in  the  occnpier,'    The  object  of  these  statutes  is  to  quiet  the 


•  Trim  V.  MePhBrson,  7  Coldw.  (Term.) 
15.  In  Hopkius  v.  Calloway,  id.  3;,  it 
was  held  tbnt  an  aJserse  posausaion  under 
a  coareyiuiue  fioin  the  Stut*r,  or  frum  the 
Htati:  ot  Nuith  Unrolinn,  for  the  reijuisite 
statutory  period,  not  only  bata  the  remedy 
of  the  party  out  of  posaesfljon,  but  vents 
an  abaoluto  estate  in  fee-simple  in  the 
party  in  possession.  But  that  where  a 
(lerson  without  rolor  of  title  occupies  latid 
Cor  the  recjuinite  statutory  period,  so  that 
the  elaiiiiant's  right  is  barred,  such  posses- 
rinn  does  not  take  away  the  chiimant's 
right  and  confor  title  upon  the  |>arty  in 
possession,  but  simply  bars  the  claijnant's 
remedy;  and  no  subsequent  action  can  be 
brought  by  the  claimnnt,  either  at  law  or 
in  equity,  to  question  the  title  of  the  occu- 
pier.    The  bar  of  the  statute  having  be- 


come complete,  the  right  of  the  peraon 
enlitlcd  to  its  benefits  ia  aa  full,  comiJetf, 
and  pvrTei:!  as  tliougli  he  was  actually  in- 
vested with  thelitli'by  deed;  and  as  against 
him  the  liolder  of  the  iiaramount  tille  can- 
not Hie  it  for  the  purpose  of  either  rr(.-overy 
or  defence  until  he  hi«  destroyed  the  bar, 
either  by  purctiase  or  limitation.  Hale  v. 
Gladfelder,  52  111.  91.  In  New  Jersey,  by 
statute,  sixty  years'  continuous  possessioQ 
vests  a  full  and  com]>leti'  title  in  the  occu- 
pier. See  Appendix,  New  Jersey,  sec  2S. 
In  Missouri,  it  is  held  that  there  U  no 
need  of  presuming  a  deed  from  p 
for  the  statutory  period,  ns  i 
by  itself  alone  is  evidence  ol  an  eaUte  m 
fee,  and  equivalent  to  an  al)salute  title. 
WarDcld  it.  Liuiiell,  38  Mo.  561, 


§  254.]        ADVERSE  POSSESSION  AND  BEAL  ACTIONS.  499 

titles  to  land,  and  prevent  that  confusion  relative  thereto  which  would 
necessarily  exist  if  no  period  was  limited  within  which  an  entry  upom 
lands  could  be  made ;  and  they  are  believed  to  be  of  even  more  impor- 
tance to  the  interests  of  society  than  those  relating  to  personal  actions. 
The  effect  of  these  statutes  generally  is,  not  to  transfer  the  fee  to  lands 
from  the  true  owner  to  the  occupier,  but  to  destroy  the  'remedy  of 
the  true  owner  for  their  recovery  by  action,  and  to  vest  an  absolute 
right  of  exclusive  possession  in  the  occupier  as  against  the  true  owner 
and  all  the  world,  and  a  right  which  is  transferable  and  vests  in  his 
grantees  a  right  to  the  lands  as  full  and  complete  as  could  be  conferred 
by  tiie  owner  of  tiie  fee.    In  a  word,  it  vests  in  the  occupier  a  title  to 
the  premises  by  possession,  which  is  in  every  respect  equal  to  a  convey* 
ance  of  the  fee.^    But  while  the  fee  does  not  pass  under  a  naked  ad- 
verse possession  for  the  requisite  period,  yet,  when  a  person  enters  into 
possession  under  color  of  title,  and  occupies  adversely  for  the  requisite 
period,  he  is  treated  as  being  clothed  with  the  title  to  the  premises  in 
fee-simple.^    The  title  acquired  in  such  cases  is  predicated  upon  the  pre- 
sumption that  the  party  in  possession  is  tiie  real  owner,  or  that  the  real 
owner  has  surrendered  or  abandoned  his  claim  to  the  pi'emises,  or  he 
would  have  asserted  his  claim  thereto  within  the  requisite  period,  to 
save  his  right.*    The  first  statute  enacted  to  settle  the  title  to  lands 
which  were  in  the  adverse  occupancy  of  a  |>erson  other  than  the  real 
owner,  for  a  long  period  of  time,  was  enacted  during  the  reign  of  Henry 
VIII.,  a  copy  of  which  is  given  in  the  appendix  to  this  work.     This 
statute  fixed  the  period  of  occupancy  requisite  to  quiet  titles  at  sixty 
years,  and  was  regarded  with  great  favor.     The  period  was  materially 
lessened  by  Stat.  21  James  I.  ch.  27,  and  twenty  years'  adverse  oc- 
cupancy was  fixed  upon  as  sufficient  to  defeat  the  true  owner's  right  of 
entry,  except  when  he  was  at  the  time  under  some  one  of  the  disabili- 
ties named  in  the  statute.     In  this  country-,  the  period  within  which  a 
right  of  cntr}'  is  barred  is  fixed  by  the  statute  of  each  State.    In  Maine, 
Massachusetts,  New  Hampshire,  New  York,  Alabama,  Delaware,  In- 
diana, Illinois,  Minnesota,  North  Carolina,  South  Carolina,  Oregon, 
Maryland,*  Wisconsin,  and  Dakota,  the  period  is  twenty  years;  in 
Ohio,  Pennsylvania,  and  Wyoming,  twenty-one  years;   in  Vermont, 
Connecticut,  Michigan,  Kentucky,  Kansas,  and  Virginia,  fifteen  years ; 
in  Missouri,  Mississippi,  Nebraska,  Texas,  West  Virginia,  and  New 
Mexico,  ten  j'ears ;  in  Florida,  Tennessee,  Arkansas,  and  Utah,  seven 
years  ;  and  in  California,  Colorado,  Nevada,  Arizona,  Idaho,  and  Mon- 
tana, five  years.     It  will  be  observed  that  the  shortest  periods  are 

^  Trim  v.  McPherson,  7  Coldw.  (Tenn.)         ^  In  Maryland,  the  atatute  doea  not 

15.  extend   to  any  poaseaaion  except  where 

*  Hopkins  V.  Calloway,  7  Coldw. (Tenn.)  '*  land  shall  be  taken  np  under  a  commoa 
37;  Hale  v.  Gladfelder,  52  111.  91.  or  special  warrant,  or  warrant  of  reamreyf 

*  Abeel  v.  Harris,  11  G.  &  J.  (Md. )  371;  escheat,  or  proclamation  warrant." 
Cooper  V,  Smith,  9  S.  &  R.  (Penn.)  26. 


I  iadoptcd  in  the  new  Statea  &nd  the  Territories,  and  the  wisdom  of  this 
i  not  doubtful.  In  some  of  the  Kt&tea  different  periods  are 
adopted,  according  to  the  character  of  the  estate  occupied,  or  the  nature 
of  the  occnpancy.  Tliua,  iu  New  Jersey-,  sixty  jears'  posseesioa  is 
ordinarily  necessarj- ;  but  thirty  years'  occiipancj'  is  eufflcient  when  the 
possession  commencea  or  is  founded  on  a  proprietary  rigUt  duly  laid 
tiiereoD,  and  recorded  in  the  surveyor-general's  office.  In  Arkansas, 
when  tbe  plaintiff  does  not  claim  title  to  tbe  land,  and  neither  he  nor  hia 
intestal*  baa  been  in  possession  for  five  years,  his  right  of  entry  is 
barred.  Where  a  person  claims  as,  or  under,  a  purchaser  of  lands  at  a 
Judicial  sale,  his  title  cannot  be  impcacbed  after  five  years,  uulcss  the 
person  claiming  the  right  of  entry  was  a  minor  or  of  unsound  mind  when 
the  sale  was  made,  and  in  that  case  three  years  atlcr  tbe  removal  of  the 
disability  is  given;  and  pei-sons  holding  under  a  sheriff's  or  auditor's 
sale  for  tbe  non-payment  of  taxes,  or  who  have  redeemed  the  same 
fVom  the  State  auditor  under  the  statute,  or  who  bold  the  same  under 
an  miditor's  deed,  are  protected,  unless  the  plaintiff,  bis  ancestor,  pred- 
ecessor, or  grantor,  was  seised  or  possessed  of  tbe  lauds  in  question 
within  two  years  next  before  the  action  was  commenced.  In  Indiana, 
a  purchaser  of  lands  under  an  execution,  as  well  as  all  persons  claiming 
under  him,  are  protected  after  tea  jears  from  tbe  sale  ;  and  purchasers, 
&c.,  from  executors,  administrators,  guardians,  or  commissioners,  who 
have  sold  under  a  judgment  of  a  competent  court  directing  tbe  sale,  are 
protected,  unless  action  is  brought  witbiu  five  j'ears.  In  Illinois,  a  per- 
son actually  residing  on  lands  for  seven  consecutive  years,  having  a 
connected  title  iu  law  or  equity,  deducible  of  record  from  the  State  or 
the  United  States,  or  from  any  public  officer  or  [>ei'son  authorized  to 
sell  the  same,  is  protected  against  all  claims  of  title  ujxtn  which  action 
is  not  brought  within  that  period ;  and  where  a  person  is  iu  tbe  actual 
possession  of  lands  under  color  of  title,  made  in  good  faith,  for  seven 
consecutive  years,  and  during  such  period  pays  all  taxes  assessed 
thereon,  he  is  adjudged  tlie  legal  owner  of  such  lands  to  the  extent  and 
according  to  the  purport  of  bis  paper  title ;  and  the  same  provision 
exists  in  favor  of  a  person  having  color  of  title  made  in  good  faith  to 
vacant  and  unoccupied  lands,  who  during  the  period  of  seven  years 
pays  the  taxes  thereon,  unless  some  person  having  a  ikitter  title  within 
that  time  pays  the  taxes  thereon  assessed  for  one  or  more  years  during 
such  period. 

These  provisions,  however,  do  not  apply  to  lands  owned  bv  the  Stat£ 
or  the  United  States,  nor  where  tbe  persou  having  an  adverse  title  to 
tbe  lauds  is  under  any  of  the  disabilities  si>ccilied  in  the  statute,  and 
commences  an  action  for  the  recovery  of  the  lands  within  three  years 
after  such  disabilities  are  removed.  In  Kentucky,  jwsscssion  for  seven 
years  under  a  title  of  record  from  the  Commonwealth  vests  tbe  title  in 
tbe  occupier  against  all  adverse  claimants  under  or  by  virtue  of  inter- 
fering surveys  or  patents,  except  where  the  claimaut  at  the  lime  a 
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cause  of  action  accrued  was  under  some  one  of  the  disabilities  uamed 
in  the  statute.     In  Kansas,  an  action  for  the  recovery  of  land  sold  for 
taxes  is  barred  in  two  years  from  the  time  when  the  deed  is  recorded, 
for  lands  sold  on  execution  within  live  years  from  the  recording  of  the 
deed,  and  for  lands  sold  by  executors,  administrators,  or  guardians, 
within  three  years  from  the  time  when  the  deed  is  recorded ;  in  all 
other  cases  within  fifteen  years  from  the  time  when  the  right  of  action 
or  entry  accrued.     In  North  Carolina,  the  State  is  barred  when  a  per- 
son has  been  in  the  adverse  occupancy  of  lands  belonging  to  it  under 
visible  lines  or  boundaries,  for  tiiirty  years.     Where  a  person  has  been 
in  the  possession  of  lands  with  visible  lines  and  boundaries  under  color- 
able title  for  seven  years,  such  possession  is  a  perpetual  bar  against  all 
persons  except  such  as  are  under  some  one  of  the  statutory  disabilities, 
and  railroad,  turnpike,  or  canal  companies.     In  all  other  cases  twenty 
years'  occupancy  under  known  or  visible  boundaries  is  a  bar.   In  South 
Carolina,  the  State  is  barred  in  forty  years,  where,  during  that  period, 
it  has  not  received  any  rent  for,  or  profits  from,  the  land.    In  Michi- 
gan, where  the  title  to  land  is  claimed  by  or  through  some  deed  made 
by  an  executor,  administrator,  guardian,  sherifl*,  or  other  proper  minis- 
terial oflScer  under  the  order,  decree,  or  process  of  a  competent  court, 
five  years'  occupancy  under  such  deed  constitutes  a  bar  against  all  per- 
sons claiming  title  thereto ;  and  an  occupancy  of  ten  years  under  a  deed 
made  by  some  officer  of  the  State  or  of  the  United  States  authorized  to 
make  deeds  upon  the  sale  of  land  for  taxes  assessed  thereon  and  levied 
within  the  State,  makes  a  complete  bar ;  but  in  all  other  cases  fifteen 
years'  occupancy  is  necessary.     In  Nevada,  a  person  in  possession  of 
mining  claims,  and  working  the  same  in  the  usual  and  customary  man- 
ner, is  protected  by  two  years*  possession.     In  Tennessee,  a  continu- 
ous adverse  possession  of  lands  held  under  a  conveyance  by  husband 
and  wife  for  twenty  years,  the  conveyance  being  predicated  u(x>n  a 
good  consideration  and  free  from  fraud,  operates  as  a  perpetual  bar  to 
the  husband  and  wife,  and  all  persons  claiming  title  by  or  through 
them.^    In  Texas,  a  person  holding  peaceable  and  adverse  possession 
of  land,  cultivating,  using,  or  enjopng  the  same  for  five  years,  pay- 
ing the  taxes,  and  holding  it  under  a  deed  duly  registered,  is  protected, 
unless  the  deed  was  forged  or  executed  under  a  power  of  attorney ;  * 
but  in  all  other  cases  ten  years*  possession  is  necessary.*    But  where 
a  person  has  had  peaceable  and  uninterrupted  possession  of  lands  for 
three  years  under  title  or  color  of  title,  as  defined  by  sec.  8192,  such 
possession  constitutes  a  complete  bar.^    In  Virginia,  a  distinction  is 
made  between  lands  lying  on  the  east  side  of  the  Alleghany  Mountains 
and  those  upon  the  west  side.     As  to  the  former,  fifteen  years'  posses- 
sion is  required ;  as  to  the  latter,  only  ten  years'  possession  is  neces-  - 

1  Appendix,  Tennessee,  §  2767.  •  Appendix,  Texas,  §  8194 

2  Appendix,  Texas,  §  3193.  *  Appendix,  Texaa,  |  8191. 
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saiy.  In  some  of  the  States,  a  distinction  is  made  as  to  the  quality 
of  the  estate  acquired,  where  the  occupant  eDters  and  holds  under 
a  color  of  title,  and  where  he  merely  holds  by  naked  possession. 
So,  too,  in  several  States  a  distinction  is  made  between  the  character 
of  occTi|>ancy  required  in  the  two  cases ;  bat  it  will  be  unnecessary  to 
refer  to  that  matter  at  length  in  this  place,  as  this  distinction  will  be 
develotKcl  in  anotlicr  i}art  of  this  chapter. 

Skc.  3.55.  Statutory  Provlaiona  as  to  AdvarBe  PoaaeBaioD.  —  In  New 
York,  for  the  purpose  of  constituting  adverse  possession  under  a  claim 
of  title  founded  upon  a  written  instrument,  the  premises  are  deemed  to 
have  been  possessed  and  occupied  in  either  of  the  following  cases  :  1st, 
where  it  has  been  usually  cultivated  and  improved ;  2d,  where  it  hM 
been  protected  by  a  substantial  enclosure  ;  and,  3d,  where,  although 
not  enclosed,  it  has  been  used  for  the  supply  of  fbel.  or  of  fencing 
timber  for  the  purposes  of  husbandry,  or  for  the  oniinary  use  of  the 
occupant.  And  where  a  known  farm  or  n  single  lot  has  been  partly 
improved,  the  other  portion,  if  used  according  to  the  usual  course  and 
custom  of  the  adjoining  country,  is  treated  as  within  the  possession  of 
snch  occupant.  Under  this  statute  it  is  held  that  the  occupancy  need  not 
be  under  a  valid  deed,  but  that  if  the  deed  covers  the  land,  and  there  has 
been  an  occupancy  under  it  for  the  requisite  period,  although  the  person 
executing  the  deed  had  no  authority  to  do  so,  it  is  sufficient.'  Substan- 
tially the  same  provision  exists  in  the  statutes  of  Florida,'  South  Caro* 
lina,*  California,*  Wisconsin,*  Nevada,'  Arizona,'  Dakota,"  Idaho,* 
Montana. '"  and  Utah."  In  New  York  and  in  all  the  States  named  tupra, 
it  is  also  provided  that  where  a  person  claims  titic  not  founded  on  a 
written  instrument,  judgment,  or  decree,  such  land  shall  be  deemed  to 
have  been  occupied  and  possessed,  Isl,  wliere  it  h.is  been  protected  by 
a  substantial  fence;  and,  2d,  where  it  has  been  usually  cultivated  and 
improved. 

Under  these  statutes,  specifically  defining  what  jrossession  shall  be 
regarded  as  adverse,  the  possession,  in  order  to  be  operative,  must  he 
shown  to  be  by  some  one  of  the  modes  stated  in  the  statute,  or  it  will 
be  no  protection,  however  long  such  possession  may  have  been  con- 
tinued." Under  these  statutes,  in  order  to  acquire  a  title  by  possession 
on  account  of  an  enclosure,  the  party  claiming  must  show  that  he  has 

'  Hilton  V.  Bender,  2  Hun  (>J.  Y.),  1.  '  Appendix.  Ncvadn,  §  9. 

s  Appendii,  Florida,  g  6.  '  Appendix,  Arizona,  §  8, 

•  Apiiendii,  South  Carolinn,  g  108.  •  Ap[*ndix,  Dakota,  §  46. 

•  ApiH'ndix,  California,  §  10,323.  »  Appendix,  Tdnho,  g  H8. 
'Appendix,   Wisconsin,  §  4212.     But  '*  Appendix,  MonUna,  g  34. 

in  this  Stale,  where  the  j^isessioii  is  under  "  Aj.peudix,  VUh,  g  8. 

a  written  title,  or  upon  a  judgment,  t«n         l'  East  Hampton  r.  Kirk,  68  N.  Y.  459; 

years'oonipancy  inthiBtnanuertonstitiiles  Claiveland  v.    Crawford,  7  Hun   (N,  Y.), 

k  bar  ;  but  in  all  other  ensi-n  twenty  years'  616. 

occupancy  w  required. 
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maintained  during  the  requisite  period  a  substantial  enclosure  and  an 
actual  occupancy,  definite,  positive,  and  notorious ;  ^  and  merely  keeping 
up  a  fence  already  built  by  a  neighbor  does  not  constitute  a  sufficient 
enclosure,  within  the  statute.'  Where  a  lot  was  enclosed  on  one  side  by 
a  highway,  on  two  sides  by  a  fence,  and  on  the  other  side  by  a  distinct 
line  of  marked  trees  extending  fVom  comer  stake  to  comer  stake,  it  was 
held  that  the  lot  was  not  protected  by  a  substantial  enclosure,  within 
the  meaning  of  the  code.*  If  cultivation  and  improvement  are  relied 
upon  to  give  title,  both  must  be  shown  ;  and  merely  reaping,  of  itself,  is 
not  cultivation ;  nor  does  the  mowing  of  grass  or  the  cutting  of  brush 
alone  amount  to  an  improvement,  within  the  meaning  of  the  statute.^ 
Where  land  is  entered  upon  under  a  claim  of,  but  without  written,  title, 
there  must  be  a  pedis  possession  or  an  enclosure.  But  this  does  not 
necessarily  contemplate  an  artificial  fence.  If  the  possession  is  actual, 
visible,  exclusive,  and  notorious,  so  far  as  the  actual  occupancy  extends 
by  actual  cultivation  and  improvement  for  the  ordinary  purposes  of  agri- 
culture for  the  requisite  period,  a  title  may  be  acquired,  but  cannot,  as 
in  the  case  of  an  actual  fence  or  color  of  title,  be  extended  by  con- 
straction  to  embrace  lands  not  so  actually  cultivated  and  improved.* 
Occasionally  taking  wood  and  timber  from  a  wood-lot,  or  using  it  for  a 
pasture,  does  not  amount  to  cultivation  and  improvement,  within  the 
meaning  of  the  statute,  so  as  to  give  title  by  possession,  in  the  absence 
of  an  enclosure.  In  a  New  York  case  *  these  questions  were  considered 
by  the  court,  and  as  the  facts  and  the  rules  applicable  under  these  pecu- 
liar statutes  are  well  given  by  Bockes,  J.,  in  the  opinion  of  the  court,  we 
give  it  entire.  He  said :  '*  The  parties  were  owners  of  adjoining  lands, 
the  plaintiff  on  the  south  and  the  defendant  on  the  north  of  the  dividing 
line.  There  had  been  a  fence  for  many  years  on  the  north  of  the  plain- 
tiff's cultivated  land,  enclosing  it  on  that  side  and  separating  it  from  the 
uncultivated  wood  and  timber  land,  which  fence  the  plaintiff  insisted 
was  at  a  considerable  distance  south  of  the  true  line,  and  was,  as  he 
claimed,  erected  and  maintained  for  his  own  convenience.  The  defend- 
ant, on  the  other  hand,  claimed  and  insisted  that  this  fence  marked  the 
southern  boundary  of  bis  lot,  and  the  action  was  brought  against  him 
for  entering  upon  and  cutting  wood  on  the  strip  of  land  situated  between 
what  the  plaintiff  claimed  to  be  the  tme  line  and  the  fence.  Much  evi- 
dence was  given  bearing  on  the  issue,  and  it  may  be  here  observed  that 
no  question  is  raised  on  this  appeal,  in  regard  to  the  admission  or  rejec- 
tion of  evidence.     The  first  point  urged  upon  our  consideration  is,  that 

1  Hardenbergh     v.     Schoonmaker,     2         *  Doolittle  v.  Tice,  ante, 
Johns.   (N.  Y.)  230  ;  McFarlane  v.  Kerr,         »  Beeker  v.  Van  Valkenbeiigh,  29  Barb. 

10  Bosw.  (N.  Y.)  249.  (N.  Y.)  819  ;  Lecd  v,  Halstead,  5  Cow. 

«  Doolittle  V.  Tice,  41  Barb.   (N.  Y.)  (N.  Y.)  216;  Ycmng  r.  Camp,  1  id.  606; 

181.  Sharp  v.  Brandow,  16  Wend.  (N.  Y.)  697; 

»  Pope  V.  Hanmer,    8  Hun   (N.   Y.),  GUlilandv.Woodrnff.l  Cow.  (N.  Y.)  276. 
266.  '  Pope  V,  Uanmer,  8  Hun  (N.  Y.),  266b 


(04  STATUTES   OF  LtMtTATION.  [CBAP.  3 

the  court  erred  in  refusing  to  direct  a  verdict  for  the  defendant  on  the 
evidence.  Tliere  was  very  manifestly  no  error  in  aucli  ruling.  WithoiA 
recapitulating  the  evidence  aod  iM  bearings,  it  is  sulflcieat  to  say  that « 
case  was  made  for  tiie  jary  on  tlie  proof.  There  was  a  question  of  fact 
certainly  on  the  evideoce  as  to  the  location  of  the  true  line,  and  also  oa 
the  question  of  practical  location,  supposing  that  the  fence  did  not  maA 
the  tnie  line.  These  questions  were  properly  given  over  to  the  jury, 
and,  on  this  appeal,  must  be  deemed  settled  by  the  verdict.  The  jaty 
found,  as  they  had  a  right  to  lind  on  the  evidence  submitted,  tliat 
true  line  ttetween  the  premises  of  the  respective  parties  was  north  of 
the  fence,  and  would  include  and  give  to  the  plaintiff  the  lands  where  th« 
alleged  trespasses  were  committed ;  aod  further,  that  there  had  n 
been  any  practical  location  of  the  line  between  the  parties,  by  the  own* 
I  on  the  north  and  south  of  it,  which  barred  the  plaintiff's  right  to 
insist  ou  the  true  line  as  the  northern  boundary  of  his  land.  Thus,  tie 
verdict  determines  the  rights  of  the  parties,  unless  obtained  or  rendered 
inder  some  erroneous  instruction  by  the  court  to  the  jury.  This  brings 
us  to  the  consideration  of  the  only  important  question  presented  i^  tUa 
appeal.  On  sulimitting  the  case  to  the  jury,  the  learned  judge  held  and 
charged  that  there  was  no  question  of  adverse  possession  in  the  case. 
He  said  ;  There  is  no  claim  de|>ending  upon  adverse  possession,  for  tb« 
reason  that  the  property  in  dispnte  is  wood-land,  and  was  incapsblfi  ot 
actual  possession  or  use ;  consequently  the  principle  of  adverse  posses- 
sion as  establishing  title  to  land  does  not  come  into  the  controversy. 
This  ruling  must  be  considered  in  view  of  the  provisions  of  aectioiH 

369,  370,  371.  and  .S72  of  the  Code  of  Procedure.  Set'tions  3S9  and 
370  declare  what  shall  constitute  adverse  possession  'under  written 
instrument  or  judgment.'  These  sections  need  not  be  here  consid- 
ered, inasmuch  as  the  defendant  made  no  claim  (o  any  part  of  lot  num- 
ber four  under  either.  His  train  of  title  did  not  purport  to  convey 
any  part  of  lot  number  four.  Sections  37 1  and  372  provide  that  when 
the  adverse  holding  is  under  claim  of  title,  not  founded  upon  a  written 
instrument,  .  .  .  the  premises  actually  occupied,  and  no  other,  shall 
be  deemed  to  have  been  held  adversely  ;  and  section  372  declares  what 
shall  be  deemed  an  actual  occupation,  to  wit:  (1)  Where  the  land 
has  been  protected  by  a  substantial  enclosure;  and  (2)  where  it  has 
been  usually  cultivated  and  improved.  As  aiK>ve  suggested,  the  facta 
proved  did  not  bring  the  case  within  the  purview  of  sections  368  and 

370.  The  defendant  showed  no  paper  title  or  claim  founded  on  a 
written  instrument,  to  any  part  of  lot  four,  on  which  the  locus  in  quo 
was  situated.  If  his  title  in  fact  embraced  the  locus  tn  quo  as  part  of 
lot  three,  there  was  no  question  of  adverse  possession  whatever,  for  it 
was  not  disputed,  indeed,  was  conceded,  that  he  owned  to  the  south  line 
of  lot  three,  wherever  that  might  be  in  fact,  or  as  established  by  prac- 
tical location,  and  the  location  of  the  line  to  which  it  was  conceded  the 
defendant  had  title  was  left  to  the  decision  of  the  jury  on  the  evidence. 
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Thus  it  is  seen  that  the  defendant  had  no  title,  nor  did  he  make  claim 
of  title  upon  a  written  instrument,  to  any  land  south  of  the  line  where- 
Boerer  that  line  should  be  found  to  he,  either  in  point  of  fact  or  by 
practical  location.  Consequently  his  case  on  the  proof  was  not  brought 
within  the  purview  of  sections  369  and  370.  If  he  had  any  case  for  an 
application  of  the  law  of  adverse  possession,  it  was  because,  having  title 
to  all  or  part  of  lot  three,  possession  had  been  extended  in  good  faith 
oyer  part  of  lot  four  on  the  mistaken  supposition  that  the  train  of  title  in 
fact  embraced  the  land  and  Justified  such  possession.^  But  a  claim  of 
adverse  possession  under  such  a  state  of  facts  is  controlled  by  sections 
871  and  872  of  the  Code  of  Procedure.  It  would  be  the  case  of  a  party 
claiming  title  not  founded  upon  a  written  instrument ;  in  which  case  the 
premises  actually  occupied,  and  no  other,  shall  be  deemed  to  have  been 
held  adversely.^  Now,  for  the  purpose  of  considering  the  question 
under  discussion,  the  loeus  in  quo  must  be  regarded  as  south  of  the  line, 
or  not  within  the  description  contained  in  the  defendant's  line  of  title. 
Then,  was  the  possession  by  the  defendant  and  by  his  predecessors,  of 
the  heus  in  quo,  an  actual  possession  within  the  requirements  of  the  law  ? 
This  is  to  be  determined  by  section  872,  which  provides  that,  "  for  the 
purpose  of  constituting  an  adverse  possession  by  a  person  claiming  title 
not  founded  upon  a  written  instrument  or  a  Judgment  or  decree,  land 
shall  be  deemed  to  have  been  possessed  and  occupied  in  the  following 
cases  only :  (1)  Where  it  has  been  protected  by  a  substantial  enclosure ; 
(2)  where  it  has  been  usually  cultivated  and  improved."  •  It  cannot 
be  maintained  that  the  locus  in  quo  in  this  case  was  protected  by  a  sub- 
stantial enclosure.  The  premises  claimed  by  the  defendant  were  not  so 
enclosed.  Accept  the  statement  of  the  defendant's  counsel,  as  given  in 
his  points,  that  it  was  *'  enclosed  on  two  sides  by  fences,  a  highway  on 
another,  and  a  distinct  line  of  marked  trees  from  comer  stake  to  stake 
on  the  other,"  and  the  lot  could  not  be  deemed  protected  by  a  sub- 
stantial enclosure.*  Comer  stakes  do  not,  nor  does  a  line  of  marked 
trees,  constitute  a  substantial  enclosure.  Then,  was  the  defendant's 
possession  and  that  of  his  predecessors  such  as  was  required  by  subdivi- 
sion 2  of  section  872  with  a  view  to  the  establishment  of  title  by  adverse 
possession  ?  Had  the  locus  in  quo^  or  the  defendant's  lot,  of  which  it 
was  a  part  as  claimed,  been  usually  cultivated  or  improved?  The  lot 
was  a  wood-lot,  and  the  ntmost  that  was  proved  as  to  possession  even 
(to  say  nothing  as  to  cultivation  and  improvement)  was  an  occasional 
pasturing  upon  it,  and  now  and  then  getting  wood  and  timber  for  shingles 
and  staves,  and  this  only  to  a  very  inconsiderable  and  limited  extent. 
To  adopt  the  language  of  the  learned  Judge  in  the  case  last  cited,  there 
is  no  evidence  that  the  defendant  adopted  any  of  the  means  usually  em- 

1  HalUis   V,   Bell,   68  Barb.   (N.   Y.)         »  Code,  §  372. 
247.  *  DooUttle  v.  Tice,  41  Bwh.  (N.  Y.) 

«  Code,  §  871.  182. 
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ployed  to  improve  the  land.  He  never  plowed,  sowed,  or  tilled  it.  and  it 
was  then  added,  that  thia  statute  had  in  view  the  ordinary  cultivation  a 
improvement  of  lands,  in  the  manner  in  which  they  arc  usuall}'  occupied, 
used,  and  enjoyed  by  farmers  for  agricultural  purpoacs.  such  aa  plowing, 
sowing,  manuring,  and  the  like.  In  this  case  there  can  be  no  pretence 
that  the  defendant  had  thns  cultivated  or  improved  the  lot.*  In  the  last 
case  cited  the  rule  was  laid  down,  that  to  make  out  an  aiiverse  possession 
of  lands  so  as  to  vest  the  title,  where  thei-e  is  no  deed  or  other  written 
instrument,  there  must  be  a  real  substantial  enclosure  —  an  actual  occu- 
pancy—  &  pedis  po$seuio,  definite,  positive,  and  notorious,  or  tbey  must 
have  been  usually  cultivated  or  improved.  As  regards  an  actual  pos- 
session—  a.  pedU  poiHuio  —  with  a  view  to  establish  title  by  adverse 
holding,  in  a  ease  like  the  one  in  band,  Jacksou  v.  WoodrutT'  is  in 
point.  Tbese  cases  declare  the  rule  to  be  that  where  a  grantee,  in 
taking  possession  under  his  deed,  goes  unintentionally  and  by  mistake 
beyond  bis  proper  boundaries,  and  enters  upon  and  actually  occupies 
and  improves  lands  not  inclnded  in  the  deed,  claiming  and  supposing 
tbem  to  be  bis,  such  occupation  will  be  deemed  adverse  within  the 
meaning  of  the  statute  of  limitations,  but  only  to  the  extent  of  his  aetual 
occupancy  by  cultivation  and  improvement.  So  where  a  party  reste 
upon  his  possession  of  land,  outside  the  description  in  his  deed,  tho 
possession,  to  be  effectual  as  an  adverse  possession,  must  be  an  actual 
occupation  by  improvement  and  cultivation.  If  the  above  conclasions 
be  sound,  and  tbey  seem  to  stand  on  authority,  the  learned  ju<^  was 
right  in  his  instructions  to  the  jury,  that  the  qucMtJon  of  adverse  posses- 
sion was  not  in  the  case.  There  was  no  evidence  submitted  on  which 
the  defendant  could  predicate  a  title  to  the  locti*  in  quo,  by  adverse  pos- 
session. So,  also,  these  conclusions  make  tlie  case  one  where  the 
possession  must  in  law  be  deemed  to  accompany  the  legal  title,  hence 
trespass  might  be  maintained  by  the  party  holding  such  title." 

Sec.  2JG.  vriiat  constitutes  a  Dieaelsin  under  these  Statutes. — 
Except  where  the  statute  defines  the  species  of  possession  which  shall 
be  regarded  as  adveree,  so  as  to  bar  a  right  of  entry,  the  question  is 
left  for  settlement  by  the  courts,  in  view  of  the  language  of  the  stat- 
ute under  which  the  question  arises.  In  Maine,  the  language  of  the 
statute  is,  "No  person  shall  commence  any  real  or  mixed  action  for 
the  recovery  of  lands,  or  make  an  entry  thereon,  unless  within  twenty 
years  after  the  right  to  do  so  first  accrued,  or  within  twenty  years  after 
he,  or  those  under  whom  he  claims,  were  seised  or  possessed  of  the 
premises  ;  "  and  this  is  practically  tlie  provision  in  Vermont,  New  Hamp- 
shire, Connecticut,  Massachusetts,  Arkansas,  Delaware,'  Illinois,  Missis- 

'  Utip  b.  Ooulrl,  10  Barb.  (N.Y.)  254.  twenty    vcars,"    nliich  is    prartii-aUv   thp 

«  1  rmv.  (N.  V.)  286  ;  Crary  v.  Good-  same,   as  uiidpr  tliis  slntiitc  llie  right  of 

nmn,  22  N.  Y,  170.  action  iloi-s  not  nccme  until  tlicrp  has  been 

*  In  Indiana,  Ihc  langiiagc  of  the  stat-  a  disaeisin.    In  KHntn.-ky.  tlir-  iirovisinn  i«. 

ate  ia,  "  for  the  recovery  of  real  estate  in  "An  action  for  the  recovery  of  real  iitw|i- 
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Bippi,^  Minnesota,  North  Carolina,  Ohio,'  Oregon,  Michigan,*  Nebraska, 
Tennessee,  Virginia,  West  Virginia,  New  Mexico,  and  Wyoming.  The 
language  of  the  statute  in  all  of  these  States  is  not  identical  with  that 
of  the  Maine  statute,  nor  is  the  period  of  limitation ;  but  the  practical 
effect  is  the  same,  and  in  none  of  them  is  there  any  provision  as  to  what 
shall  be  deemed  an  adverse  possession  sufficient  to  bar  a  suit  or  entry. 
From  this  summary  of  the  statutes  it  will  be  observed  that  the  statute 
will  not  commence  to  nm  until  a  cause  of  action  has  arisen  in  favor  of 
the  person  ha\nng  the  rightfbl  title ;  in  other  words,  until  he  has  been 
disseised  b^*  the  person  in  possession,  or  those  in  privity  with  him  in  the 
possession.  And  a  person  who  enters  upon  the  land  of  another,  with  the 
intention  of  usurping  the  possession,  and  carries  that  intention  into 
effect  by  retaining  the  exclusive  possession  of  the  premises,  actually  dis- 
seises the  owner ;  ^  and  this  is  so  whether  the  entry  and  possession  are 
contrary  to  the  will  of  the  owner  or  not,  because,  as  we  shall  see  here- 
after, it  is  immaterial  whether  the  owner  knows  of  the  disseisin  or  not ;  ^ 
nor  is  it  necessary  that  the  entry  should  be  wrongful,  because,  although 
a  person  enters  lawfully,  yet  if,  after  entry,  he  calls  the  owner's  title  in 
question,  and  claims  the  land  as  his  own,  or  usurps  dominion  over  it, 
either  by  words  or  acts,  he  is  a  disseisor ;  ^  and  if  suffered  to  remain  in 
possession  under  such  circumstances,  without  entry  or  action  by  the 
owner,  for  the  requisite  statutory  period,  he  acquires  a  title  thereto  by 
possession.  But  where  the  possession  commences  by  the  permission  of 
the  owner,  there  can  be  no  disseisin  or  adverse  possession  until  there 
has  been  a  disclaimer  by  the  assertion  of  an  adverse  title,  and  notice 
thereof,  either  actual  or  constructive.''  There  are  two  kinds  of  disseisin : 
one  a  disseisin  in  fact,  and  the  other  a  disseisin  by  election.'  A  dis- 
seisin in  fact  is  one  whereby  the  original  owner  is  divested  of  his  seisin, 
and  of  all  right  in  relation  thereto,  except  his  right  of  entrj-  and  of 
property,  or  of  action  for  its  recovery.  A  disseisin  by  election  is 
when  an  act  is  done  upon  or  in  relation  to  lands,  which  is  equivocal, 

ertj  can  only  be  brought  within   fifteen  respect  do  not  vary  essentially  from  those 

years  after  the  right  to  institute  it  first  which  exist  where  no  such  provisions  are 

accrued. "  made. 

1  In  this  State  the  language  is  not  the  *  Towle  v.  Ayer,  8  N.  H.  57;  Melvinv. 

same,  but  its  effect  is  identical,  and  the  Proprietors,  &c.,  5  Met.  (Mass.)  15;  Ca 

statute  in  this  respect  is  expressly  applied  Litt.  279. 

to  courts  of  equity  as  well  as  courts  of         *  Brown  v.  King,  5  Met.  (Mass.)  178; 

law.  Poignard  v.  Smith,  6  Pick.  (Mass.)  172. 

a  In  this  State  the  language  is,  **  An  ac-  •  Walker  v,  Wilson,  8  N.  H.  217. 

tion  for  the  recovery  of  the  title  or  posses-  '  Hudson  v.  Putney,  14  W.  Va.   461; 

sion  of  lands,  tenements,  or  hereditaments  Foulke  v.  Bond,  41  N.  J.  L.  527. 
can  only  be   brought  within   twenty-one         •  This  species  of  disseisin  is  recognized 

years  after  the  cause  of  action  accrues."  in  Atkyns  v.  Horde,  2  0>wp.  689,  also  in 

Sec.  4977.  2  Inst.  412.     But  it  seems  that,  in  order  to 

'  In   this  State   the    statute   specifies  enable  the  owner  to  elect  to  treat  an  act  as 

when  the  right  of  action  shall  be  treated  as  a  disseisin,  the  entry  must  be  injimU  et 

having  accrued;  but  the  provisions  in  this  Htie  judicio. 
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and  may  be  treated  either  as  a  trespass  or  a  disseisin  acoordii^  to  tba 
intention  with  which  it  was  done,  iu  which  case  tiie  law  will  not  pennil 
the  wrong-doer  to  qualif)'  bis  own  wrong,  and  claim  it  to  be  a  men 
trespass,  unless  the  owner  elects  to  so  regard  it.'  It  frequenlly  occura 
that  the  courts  fail  to  observe  the  proper  distinction  lietween  these  two 
classes  of  disseisins  ;  but  for  the  purposes  of  the  application  of  the  atat> 
ute,  and  ascertaining  the  period  from  which  it  liegins  to  run,  this  dis- 
tinction is  important,  and  quite  apt)arent,  because  there  can  l>e  no 
disseisin  in  fact,  except  by  the  wrongful  entry  of  a  person  claiming  Um 
freehold,  and  an  actual  ouster  or  expulsion  of  the  true  owner,  or  by 
some  otlier  act  which  is  tantamount  thereto ;  '  and  the  claim  or  polor  of 
title  must  exist  at  the  commencement,  and  any  other  entry  is  a  men 
trespass ; '  and  the  person  who  is  put  out  of  possession  may  maintuii 
ejectment  or  trespass  against  the  wrong-docF,  at  his  election.*  Of  conrM. 
where  the  statute  defines  the  species  of  possession  requisite  to  bar  tbe 
claim  of  the  tnie  owner,  for  the  purposes  of  this  statute,  such  a  posseasinn 
only  will  amount  to  a  disseisin.  There  is  much  loose  dicta  in  the  cases 
bearing  upon  this  question  where  the  statnie  does  not  define  tbe  epeciea 
of  possession  required,  an<l  many  misstatements  of  the  true  doctrino  ot 
rules  that  control  in  determining  whether  there  has  been  a  disseisin  and 
a  sufficient  adverse  possession  to  divest  the  ti-ue  owner  of  his  title  to 
lands,  and  as  to  the  character  of  the  possession  requisite  Co  work  thia 
result.  But,  after  all,  the  whole  matter  hinges  upon  the  circumstanca 
whether  there  lias  been  a  disseisin  in  fact,  and  an  actual  esputsion  of 
the  true  owner  for  the  full  statutory  pedod  ;  and  in  all  coses  where 
there  has  been,  tbe  possession  is  mlvcrse,  and  the  true  owner  is  barred, 
both  as  to  bis  right  of  entry  upon,  and  his  remedy  for  the  recovery  of, 
the  land ;  and  this  has  been  lield  to  be  the  case  under  these  statutes  in 
Connecticut  and  Michigan,  where  tlie  original  entri"  is  wrongful,  al- 
though the  person  entering  does  not  claim  title  in  hnnself,  or  deny  the 
title  of  the  legal  owner  if  he  nsurjis  dominion  over  the  land  at  tbe  time 
of  entry,  and  uses  and  occupies  it  exclusively  and  continuously  as  his 
own  for  tbe  requisite  statutory  period,  as  in  such  a  case,  as  in  instances 
where  tliere  is  entry  under  a  conveyance,  the  law  presumes  tliat  the 
holding  was  adverse,  where  the  possession  is  accompanied  with  acts 
which  are  the  usual  insignia  of  owncrstiip.'  An  adverse  possession  is 
aptly  delined  by  Inoersoll,  J.,*  to  be  "a  possession  not  under  the 
legal  proprietor,  but  entered  into  without  his  consent,  either  directly  or 

1  Prescott  V.  Hirers,  4   Mas.    (U.  S.)  Kivington,  2  Saund.  Ill;  Clute  r.  Vooris, 

32Bi   Blunaen  v.  Baagli,   Cro.    Car.    302  ;  31  BorK  <S.  Y.)  511;  Jackson  v.  Harder, 

Varrick  v.  Jatkson,  2  Wend.  (N.  Y.)  166.  I  JoLua.  (K.  Y.j  202. 

*  Tarriclt  v.  Jackaon,  atUe.  ^  Inoersoli,  J,,  in  Bryan  o.  Atwater, 
»  Co.    Litt.   153   b]  i   BouTier's   Law  6  D.iy   (Conn.),  ISl;   French  v.    Peacca, 

Die.  658.  S  CoQQ.  442. 

*  Wheeler  o.  Bates, 21  N.  H.  4fll>;  Bate-         '  Brj'an  t.  Atwatar,  ante. 
man    v.    Allen,    Cro.    K!i/.    437;  Allen  v. 
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indirectly  given.  It  is,"  he  continues,  *'  a  possession  by  which  he  is 
disseised  and  ousted  of  the  lands  so  possessed."  In  other  words,  any 
entry  upon  lands  without  the  consent  of  the  true  owner,  and  continuous 
occupancy  thereof  by  the  person  entering,  as  his  own,  which  excludes 
the  possession,  actual  or  constructive,  of  such  owner,  for  the  full  stat- 
ntor}'  period,  is  held  by  the  courts  of  the  States  named  to  be  adverse, 
within  the  meaning  of  the  statute,  and  divests  the  legal  owner  of  all 
right  to  such  lands,  whether  such  entry  was  made  under  a  claim  of  title 
or  not.^  This  doctrine  is  in  strict  accordance  with  the  definition  of  a 
disseisin  given  by  LrrrLETON.'  ^^  A  disseisin,"  says  he,  ^^  is  where  a 
man  entereth  into  any  lands  or  tenements  where  his  entrance  is  not 
congeable,  and  ousteth  him  who  has  the  freehold ; "  and  of  Coke,  who 
says : '  ^^  A  disseisin  is  the  putting  a  man  out  of  possession,  and  ever 
implieth  a  wrong.  But  dispossession  or  ejectment  is  a  putting  out  of 
possession,  and  may  be  by  right  or  by  wrong.  Disseisin,"  he  continues, 
**  is  a  personal  trespass,  or  tortious  ouster  of  the  seisin ; "  and  Aston,  J.,^ 
gives  fhll  countenance  to  the  definition  of  a  disseisin  by  Littleton,  and 
agrees  with  him  and  Coke  that  to  operate  a  disseisin  two  elements  must 
concur,  to  wit,  an  entry  which  is  not  made  under  the  title  of  the  true 
owner,  and  an  actual  ouster  of  the  owner  under  such  entry ;  and  he 
says,  *' Every  entry  is  not  a  disseisin,  unless  there  be  likewise  an 
onster  of  the  freehold."  Under  this  definition  it  would  seem  to  follow 
that,  if  the  entry  was  made  by  the  permission  of  the  owner,  posses- 
sion, however  long  continued,  will  be  treated  as  the  possession  of  such 
owner,  and  in  subservience  to  his  title,  until  the  person  in  posses- 
sion has  disclaimed,  and  set  up  an  adverse  title  thereto  in  himself 
or  some  third  person,  and  given  the  owner  notice  thereof,  actual  or 

1  Id   Kennebeck  Purchase  v.  Dabore,  the  actual  exclusive  occupation  of  the  land 

S  Me.  275,  Mellen,  C.  J.,  says:  "The  claiming  to  hold  it  against  him  who  was 

doctrine  on  this  subject  seems  to  be  plain  seised,  or  he  must  actually  turn  him  out 

and  well  settled.     A  possession  must  be  of  possession.'*    In  Patterson  v.    Reigle, 

adyerse  to  the  true  owner  in  order  to  con-  4  Penn.  St.  201,  it  was  held  that  one  who 

stitute  a  disseisin.     The  possessor  must  enters  upon  the  land  of  an  unknown  owner, 

claim  to  hold  and  use  the  land  for  his  own  with  an  intent  to  hold  until  the  real  owner 

use,  and  exclusive  of  others,  .  .  .  and  it  appears,  has  an  adverse  possession  which 

was  never  incumbent  on  the  tenant  to  prove'  will  ripen  into  a  title  by  the  lapse  of  the 

more  than  his  continued  possession  and  statutory  period.     Stokes  v.  Berry,  2  Salk. 

occupancy  for  thirty  years  next  before  the  421;  Hellings  v.  Bird,  11  East,  49;  Wal- 

commencement  of  the  action,  using  and  ton  v.  Ogden,  1  Johns.  (N.  Y.)  156;  Oris- 

improving  the  premises  after  the  manner  wold  «.  Bond,  5  id.  230;  Bound  v.  Sharp, 

of  the  owner  of  the  fee;"  and  he  adds:  9  id.  162.     In  Michigan,  in  Campau  v, 

"  Such  possession,   unless  explained,  af-  Dubois,  39  Mich.  274,  it  was  held  that  no 

fords  satisfactory  evidence  to  the  jury  that  claim  of  title  is  necessary  to  perfect  an 

such  tenant  claimed  to  hold  the  land  as  adverse  holding, 
his  own."      In   Kennebeck   Purchase  v.  •  Co.  Litt.  279. 

Springer,  4  Mass.  416,    Parsons,  C.  J.,  «  Co.  Litt.  168. 

said:  "To  constitute  an  actual  ouster  of         ^  In  Atkyns  v.  Horde,  2  Camp.  689. 
him  who  was  seised,  the  disseisor  must  have 
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constructive ; '  but  that  au  adverse  user  may  be  presumed  from  a  long 
possession  without  thu  payment  of  rent  or  otiier  recognition  of  tlie 
owner's  title,  or  an  account  for  tlie  rents  or  profits  of  the  land.^  But 
while,  as  already  stated,  it  is  held  in  those  States  that  the  entry  need 
not  necessarily  be  made  under  a  claim  of  title,,  yet  whether  it  is  so 
made  or  not  is  treated  aa  an  important  element  in  the  determination 
of  the  {juostion  whether  there  has  in  fact  bceu  an  a<lverse  user,  and  su 
actual  ouster  of  the  true  owner ;  but  the  real  question  as  to  whether 
there  has  I>een  an  actual  ouster  of  the  true  owner  and  a  consequent 
disseisin  is  one  which  depends  upon  all  the  ciruum stances,  and  may 
be  solved  in  favor  of  the  occupant,  although  no  claim  of  title  in  bimself 
is  sliown  lo  have  existed.*  It  is  tbe  fact  of  exclusive  occupancy, 
using  and  enjoying  the  land  as  his  own,  in  hostility  to  the  true  owner, 
tot  tlie  tail  statutory  period,  which  enables  the  occupant  to  acquire  an 
absolute  dght  to  the  land  under  these  statutes.*  The  motive  of  the 
OCCU|iant  is  not  material,  provided  his  occupancy  is  actual  anil  esclu- 
Bive,  and  ailer  the  manner  of  the  owner  of  tbe  fee.' 

While,  strictly  speaking,  as  held  in  Connecticut  and  some  other 
States,  it  may  not  be  necessarj-  that  the  entry  or  possession  should,  in 
all  cases,  be  under  a  pretence  or  claim  of  title  by  tbe  occupant  in  him- 
self, yet  it  is  an  indispensable  requisite  that  the  entry  and  possession, 
or  tbe  possession  where  the  entry  is  not  wrongful,  should  be  bostile  to 
the  true  owner ; '  and  a  person  who  merely  claims  tbe  improvementa 


)  See  sec.  £65,  Laadloid  and  Tenant; 
sec.  239,  Co-tcuauU;  Atk/as  v.  Horde, 
2  Camp.  689. 

>  Fisliar  v.  Toylor,  1  Camp.  217. 

*  Skvmuuh,  J.,  ill  Johnson  v.  Gorliam, 
SS  Conn.  521 ;  I'atteison  V.  Beigle,  1  Pciin. 
St.  201, 

*  Fn^nrli  V.  Pcarcfl,  8  Conn.  4iO.  In 
JolinHoii  V.  GorhuLii,  3S  id.  613,  u  ulntrge  to 
the  jiU7  as  followa  :  "  A  perion  to  ntriuire 
a  title  liji  poascssioD  must  liavc  the  actuul 
use  and  possessiun  of  the  laud.  It  Ueixcn- 
tial  that  tlie  poEisPSsion  slioulj  bo  ailvtrse 
to  the  ri^ht  of  ^e  owner,  and  that  the 
possessor  should  liold  tlic  land,  claiming 
it  as  Ids  own,  and  denying  tbe  right  of 
cveryiiody  else,"  waa  beld  crroneons,  in 
that  it  gave  the  jury  to  understand  that  an 
oeeujmncy  under  acloim  of  title  waa  neces- 
aaiy,  when  it  wus  only  necpssarj'  that  it 
should  appear  that  the  defendant  hnd  had 
the  oxcluaivc  occupancy  of  tho  premises, 
using  them  as  his  own  for  the  rei^uisite 
Blatntory  priod. 

*  French  v,  Pearcc,  anlc. 

'  Giiswold  V.  Bard,  S  Johns.  (N,  Y.) 


!S0.  A  naked  possessioD  witliont  an; 
claim  of  title  is  not  sufficient,  Bmiidt  i. 
Ogiien,!  Johns.  (S.  Y.)  156;  Humbert 
1'.  Trinity  Church,  antt ;  nor  ia  an  entry 
1iy  the  (icrmission  of  the  owner,  with  the 
ex|k'ctaticin  that  tliu  land  will  he  cunreyed 
to  him  as  a  gift,  Howard  t>.  Kowanl,  17 
Barb.  (.,.  Y.)  fi63  ;  Pease  o.  Uwson,  33 
Mo.  55.  It  is  nut  indi.^iiensabte  that  the 
entiy  siionld  be  adverse  in  its  inee|]tion. 
Jackson  V.  Brink,  5  I'ow.  (S.  Y.)  483.  It 
an  advene  claim  is  subsequently  apt  up, 
either  hy  taking  a  deed  of  the  laud  or 
otiierwiso  by  unequivocal  acts  of  owner- 
ship, it  ia  enough.  Jackson  t.  Sniitb,  13 
Johns.  (N.  Y.)  40fl  ;  Jackson  v.  Frost,  5 
Cow.  (X.  Y.)  348.  There  must  he  an  as- 
sertinii  of  a  right,  to  the  cxcUisioa  of  every 
other  [icrson.  Slierrj-  v,  Frecking,  4  Duer 
(N.  Y.],  452.  And  it  must  be  under  ■ 
claim  of  the  entire  title,  and  whieli  ex- 
cludes every  presumption  of  title  in  an- 
other, lloyt  V.  Dillon,  la  Barb.  (S.  Y.) 
641.  Thus,  F.  entered  into  ]>osseasian 
of  lana  confessedly  without  lillc,  and 
afterward  entcri'd  into  a  contract  with  T., 
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upon  land  cannot  acquire  a  title  by  any  length  of  possession.^    In 

who  covenanted  to  give  him  a  deed  for  the  tion  of  the  statute  of  limitations,  or  create 
land.  T.  had  no  title,  and  only  claimed  the  presumption  of  a  grant  to  such  land, 
to  hold  under  B.  Thereafter,  F.  assigned  there  must  be  an  actual  possession  of  some 
the  contract  to  S.,  who  took  possession  part  of  the  land  in  dispute,  Snoddy  v. 
thereunder,  and  afterward  received  the  Kreutch,  8  Head  (Tenn.)*  301 ;  Foster  v. 
deed  from  T.  Subsequently,  he  obtained  Grizzle,  1  Ck>ldw.  (Tenn.)  580;  as  it  is  the 
a  deed  from  B.,  the  patentee  and  true  invasion  of  the  owner's  rights  by  an  actual 
owner.  It  was  held  that  the  original  pos-  visible  possession  of  the  land,  with  intent 
session  of  F.,  being  without  title,  was  to  to  claim  it  against  the  owner,  that  lays  the 
be  deemed  the  possession  of  B.,  the  paten-  only  proper  foundation  for  the  operation 
tee;  and  that  the  possession  of  S.,  under  of  the  statute  of  limitations;  a  mere  ad- 
the  covenant  from  F.  to  T.,  was  not  ad-  verse  claim  to  the  land  for  the  period  re- 
verse to  B.,  so  as  to  defeat  a  deed  made  by  quired  to  form  the  bar  is  not  sufficient, 
him  during  that  possession.  Jackson  v.  Smith  v.  Lee,  1  Coldw.  (Tenn. )  549.  To 
Sharp,  9  Johns.  (N.  Y.)  163.  In  Pepper  make  a  possession  adverse,  two  things  must 
V.  O'Dowd,  39  Wis.  538,  it  was  held  that  concur.  There  must  be  an  entry  under  a 
in  order  to  constitute  adverse  possession  color  of  right  claiming  title  hostile  to  the 
entry  must  be  made  with  a  defined  claim  true  owner  and  the  world,  and  the  entry 
of  title  and  possession,  and  that  the  claim  must  be  followed  by  the  possession  and 
cannot  be  enlarged,  except  by  acts  eqaiv-  appropriation  of  the  premises  to  the  occu- 
alent  to  a  new  entry  and  a  new  possession,  pant's  use,  done  publicly  and  notoriously, 
and  consequently  that  to  establish  a  title  so  that  other  claimants  may  take  notice 
by  possession  to  a  known  farm  outside  the  and  all  others  may  be  cognizant  of  the 
actual  possession  taken,  the  known  extent  fact.  Dixon  v.  Clark,  47  Misa.  220.  And 
of  the  farm  at  the  time  of  entry  must  be  the  adverse  character  of  the  possession 
established;  and  that  an  adverse  possession  must  be  proved  to  the  satisfaction  of  the 
founded  on  such  entry  is  limited  to  that  jury  like  any  other  fact,  and  it  cannot  be 
extent.  And.  under  this  rule  it  was  held  assumed  as  a  matter  of  law  from  mere  ex- 
tbat  to  make  the  actual  adverse  possession  elusive  jiossession,  however  long  continued. 
of  a  part  of  a  tract  of  fanning  laud  which  Russell  v.  Davis,  38  Conn.  562.  And  the 
was  once  possessed  and  used  as  several  proof  must  be  clear  that  the  party  held 
farms  by  several  owners  constructive  ad-  under  a  claim  of  right,  and  with  intent  to 
verse  possession  of  the  whole  tract,  it  must  hold  adversely.  Grube  v.  Wells,  34  Iowa, 
be  shown  that  the  whole  tract  is  included  148;  Washburn  v.  Cutter,  17  Minn.  361; 
in  some  of  the  claimants'  title  papers,  and  Baker  v.  Swan,  82  Md.  355.  A  mere  pos- 
that  the  several  farms  have  been  joined  to-  session  without  claim  of  title  can  afford  no 
gether  in  one  known  farm  before  the  entry  presumption  of  right  from  lapse  of  time, 
under  which  the  claim  exists  was  made.  Taggart  v.  Stanberry,  2  McLean  (U.  S. 
An  adverse  possession,  to  constitute  a  bar,  C.  C.)*  543;  Stillman  v.  White  Rock  Mfg. 
must  be  an  actual  and  hostile  possession,  Co.,  3  W.  &  M.  (U.  S. )  539  ;  Peyton  «. 
and  not  a  mere  trespass.  It  involves  an  Steth,  5  Pet.  (U.  S.)  485.  In  Wilkes  v. 
assumption  of  the  right  to  the  land  in  Elliott,  6  Cr.  (U.  S.  C.  C.)  611,  it  was 
question  from  the  time  it  is  alleged  to  have  held  that  there  must  be  an  entry  under 
commenced,  and  a  continued  holding  with  claim  of  title,  or  a  subsequent  claim  of 
the  asertion  of  right.  It  must  be  visible  hostile  title  and  possession  under  it  In 
and  notorious,  and  exclude  tlie  exercise  of  Ewing  v.  Burnett,  11  Pet  (U.  S.)  41,  it 
ownership  by  the  other  {tarty,  and  must  was  held  that  an  entry  operates  as  an 
be  hostile  in  such  sense  as  to  indicate  in-  ouster,  or  not  according  to  the  intent  with 
tent  to  occupy  exclusively.  Miller  v.  which  the  act  was  done. 
Piatt,  6  Duer  (N.  Y.),  272.  Tlie  person  *  Davenport  v.  Sebring,  62  Iowa,  364. 
having  the  legal  title  to  land  has  the  con-  Where  one  of  several  heirs  took  exclusive 
structive  possession  of  it.  To  overcome  possession  of  land  belonging  to  a  number 
that  possession,  and  perfect  title  by  opera-  of  heirs,  and  improved  it,  without  interfer- 
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some  of  the  StatOB  it  is  expressly  provided  that  where  the  posseasion 
is  not  held  under  any  writiog,'  it  must  be  under  a  claim  of  title,  tliat 
is,  that  the  person  muBt  occupy  and  claim  the  premises  as  his  own ; 
and  practically  in  all  the  Slates  there  must  he  an  entrj'  or  possession 
nnder  a  claim  of  title,  or  such  a  user  of  the  premises  as  raises  a  pre- 
sumption of  such  a  claim,  and  in  many  of  the  States  a  claim  of 
title,  as  well  as  exclusive  and  continuous  occupancy,  is  held  to  be 
indispensable ; "  and  generally  it  may  be  said  that  the  intention  of 
the  occupant  is  a  material  element  in  determining  whether  or  not 
the  possession  is  adverse  in  such  a  sense  as  to  operate  as  au  actual 
ouster  of  iJie  true  owner  and  defeat  his  right  of  entry."  It  is  so  well 
settled  as  to  be  regarded  as  a  rule  that,  where  there  is  no  claim  of 
title  in  the  occupant,  his  jjossession  cannot  be  adverse  to  the  true  title, 
upon  the  principle  that,  where  a  person  is  in  possession,  making  no 
claim  whatever  to  the  premises,  his  title,  in  presumption  of  law,  is  in 
amity  with  and  subservience  to  the  true  title.*  Indeed,  the  couj-ts  of 
Georgia  have  extended  this  rule  so  far  as  to  hold  that,  where  a  pereon 
goes  into  possession  under  etieh  circumstances,  he  holds  as  tenant  at 
will  to  tlie  true  owner,  and  cannot,  by  secretly  attorning  to  another, 
change   the  character  of  his  possession  so  as   to   make  it   adverse.* 


ence  froni  thrm,  nlthoagh  they  livcid  in 
the  immediate  iieiglibDrhood,  and  no  actioa 
wu  brought  bjtbera  for  more  than  twanty- 
fire  jmT«,  it  vu  held  that  eJF^otmcnt 
would  not  lie;  and  also  tlut  the  heir  in 
lesaioD  hnd  acqiiiral  ■  title  lo  the  land 
by  mlversB  poMeiaion  for  the  reiiuisite  pe- 
riod, uid  Chit  no  Flaim  of  title  wu  nrcps- 
tary  to  perfect  an  adrerse  holding,  t'am- 
pau  V.  Dubois,  39  Mich.  294. 

•  Missisaippi,  New  York,  Florida, 
Louisiana,  Colorado,  South  Carolina,  Cal- 
ifornia, Wisconsin,  Nevada,  Texas,  Ari- 
zona, Utah,  Dakota,  Idaho,  and  Montana. 

■  Hale  V.  GliJden,  10  N.  H.  397; 
Huntsru.  fhrisman.e  B.  Mon.  (Ky.)463; 
Kinchelae  v.  Tn^dwell,  II  Gratt.  (V«,) 
605;  Ewiiign.  Bnmetl,  H  Pet.  (II.  S.)  41; 
Harvey  v.  TyUr,  i  Wall.  (U.  8. )  328. 

'  Brown  «.  Gay,  3  Me.  126;  HoiraM 
0.  Eudy,  29  Ga.  154;  Brown  v.  Cockeroll, 
3S  Ala  45  In  aimmoni  v  Nahnnt  S 
Allen  (Mass  |  316  the  court  held  that  ip 
order  to  giia  a  posse»soi-v  title  to  land 
lying  m  toinmon  and  undivided  there 
must  he  proof  of  arts  of  ownership  done 
with  the  inUntion  of  usserting  a  title 
thereto 

•  Hariej  v  Tyler  nnf<  Kin^heke  v 
Treodwell,   ante     Jackson  v   Walcre    12 


Jobna.  (N.  Y.)  365;  Jackson  «.  Howe,  11 
id.  4UG;  Johnson  c.  Irwin,  Z  K  *.  M. 
(Pean.)Slll;  Markley  v.  Ainoa,  3  Bulcy 
(8.  C. ),  603;  Jockmn  v.  Thoinoa,  16  John^ 
(N.  Y.)  !S3.  A  persQii  under  aueb  cii^ 
cumHtaiicrs  is  a  mere  iatrudvr.  "  Intmsio 
est  ubi  quia,  cui  nullum  Jus  miiipetit  in 
re  nee  scintilla  juris,  iiossessioiii^ru  vacuaiu 
ingreditur,  qua  nee  corpora  nee  uiimo 
posaidetur,  sicut  hereditatum  jacentois." 
Btacton,  Booli  IV.  eh.  2,  foL  160.  In 
Book  II.  ch.  IT,  fol.  39,  possesaion  it 
called  "nuda,  ubi  quia  nU  juris  habet 
in  re,  nee  aliquam  juris  acintillain,  Md 
tantum  nudum  pedum  possessionem."  Ai 
previously  stoted.  such  possession  has 
always  been  treated  as  in  Biibservience  Ut 
the  true  title.  Jackson  v.  Porter,  1  Paine 
(U.  8.  C.  C),  4,17;  Jackson  o.  Camp,  1 
Cow.  (N.  Y.)  605.  And  savs  Stort,  J., 
in  Society,  &c.  v.  Pawlet,  4  Pet.  tU-  8.) 
4S0,  ' '  Ko  ouster  can  be  presumed  in  favor 
ofBiieh  a  possession." 

•  Gny  B.  Mitchell.  35  Ga.  139,  3m 
also  opinion  of  RVAN,  J.,  Link  v.  Doerfer, 
42  Wis.  391.  where  he  intimates  that  ■ 
person  so  possessing  Innd  may  subject  the 
ti'nant  to  some  form  of  action  for  the  prof- 
its     But  this  is  mere  ofnier. 
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Althoagh  such  naked  possession  is  treated  as  held  in  sabservience  to 
the  legal  title,  yet  it  implies  no  privity  of  contract  with  the  legal  owner, 
or  duty  towards  him  or  the  estate ;  and  while  his  possession,  unless  its 
character  is  changed,  may  not  ripen  into  an  adverse  title,  upon  the 
principle  that,  unless  adverse  in  its  inception,  it  will  be  presumed  to 
continue  as  it  began,  3'et  this  does  not  preclude  the  occupant  from  setting 
up  an  adverse  claim  at  any  time  he  chooses,  either  by  taking  a  convey- 
ance under  a  tax  title  or  any  conveyance,  or  by  any  act  which  changes 
the  character  of  his  occupancy  from  amicable  to  adverse.^  ^^  The  prin- 
ciple," sa3's  the  court  in  a  case  previously  cited,^  ^'  that  possession  must 
in  its  inception  be  adverse,  and  continue  so,  is  not  well  understood." 
In  those  cases  in  which  that  observation  occurs  nothing  had  happened 
to  change  the  character  of  the  fii-st  possession,  and  that  was  considered 
as  denoting  quo  animo  the  possession  was  held  under  the  first  entry. 

^^  If  one  enters  on  land  without  any  claim  or  color  of  title,  the  law 
adjudges  the  possession  to  be  in  subservience  to  tlie  legal  owner, 
and  no  length  of  possession  will  render  the  holding  adverse  to  the  title 
of  the  owner ;  but  if  a  man  enters  on  land,  without  claim  or  color  of 
title,  and  no  privity  exists  between  him  and  the  real  owner,  and  such 
person  afterward  acquires  what  he  considers  a  good  title,  from  that 
moment  his  possession  becomes  adverse." 

It  is  the  intention  to  claim  title  which  makes  the  possession  adverse ; 
but  this  intention  must  be  evinced  and  effectuated  by  the  manner  of 
occupancy ; '  and  neither  a  mere  claim  of  title  without  occupancy,^  nor 
a  mere  occupancy  without  an  intent  to  claim  title,  ara  sufficient.^  ^'  It 
is  not  the  possession  alone,"  says  Thompson,  J.,^  ^^but  that  it  is 
accompanied  with  the  claim  of  the  fee,  which,  by  construction  of  law, 
is  deemed  prima  facie  evidence  of  such  an  estate."  The  intention 
need  not  be  expressed,  but  may  be  inferred  from  the  manner  of  occu- 
pancy ;  "^  and  in  one  case,  where  the  possession  was  shown  to  have  been 
in  fact  adverse,  it  was  held  that  the  statute  barred  an  entry  after  the 
lapse  of  the  requisite  period,  although  the  occupant  practised  deceit, 
and  lulled  the  owner  into  the  belief  that  he  did  not  intend  to  claim 
adversely.' 

I  Blackwood  v.  Van  Vliet,  80  Mich.         *  Abell  v.  Harris,  11  G.  k  J.  (Md.)  871; 

118;   Bowman  r.  Cockrill,  6  Kan.  811;  Cooper  r.  Smith,  9  8.  &  R.  (Penn.)  26. 
Blakeley  v,  Bester,  13  111.  703;  Moss  v,  »  Brown  v.  Gay,  8  Me.  126;  Allen  v. 

Shear,   25  Cal.    38;  Link  v.  Doerfer,  42  Holton,    20  Pick.   (Mass.)  468;   Betts  v. 

Wis.  407;  Hamilton  v.  Wright,  30  Iowa,  Brown,  3  Mo.  App.  20;  McNamara  v.  Sea- 

480;  Stnbblefield  v.  Borders,  92  111.  279.  ton,  92  HI.  498;  Skinner  v.  Crawford,  64 

•  Jackson  v.  Thomas,  anU,  Iowa,  119. 

•  Jackson  v.  Porter,  1   Paine  (U.  S.  •  Jackson  v.  Porter,  1   Paine  (U.   8. 
C.  C),  467;  Bartholomew  v.  Edwards,  1  C.  C),  457. 

Honst.  (Del.)  17.     In  Campau  v.  Dubois,  '  Conyers  v.  Kenan,  4  Ga.  808. 

89  Mich.  274,  it  was  held  that  no  claim  of  "  Strange  v.  Durham,  1  Brev.  (8.  C.) 
title  is  necessaryto  perfect  a  title  by  adverse  83;  and  see  Patterson  v,  Reigle,  4  Penn. 
holding.  8t.  201.   In  Pennsylvania,  it  is  held  that* 

83 
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Sec.  257.  Entry  ox  FosHeaaion  withoat  Color  of  Title. —  It  is  wdl 
nettled  tbat,  where  a  person  reliea  upon  iiaki'd  possession  as  llie  founds-* 
tion  for  on  adverse  L-laim,  there  must  lie  a  pfdii  pourtiio,  or  aa  actual 
occupa:icy  ;  and  the  imssession  cannot  be  extended  by  eonstracdon 
beyond  the  limits  of  his  actnal  occupation  ;  ^  and  it  must  not  only  be 
actual,  but  also  visible,  continuous,  notorious,  disUnct,  and  hostile,^ 


There  an  entry  is  maiio  without  the  piT- 
minion  of  tba  owner,  tlie  posse'uion  ia 
prGBomsd  to  tn^  odreree,  uatil  the  contrary 
U  sbown.  Niel  v.  UcEliieoiiy,  6S  Penu. 
St.  300. 

'  Colbnm  d.  Ilolliis  3  Met  (Mhm.) 
ISfi;  Jacbsoa  v.  llardenbargli,  2  Johniu 
{S.  y.|  284;  Hale  «.  Oliddon.  10  N.  H. 
307;  fHi^son  d.  Padan,  33  Ark.  ISO; 
Wilson  0.  MoEwau,  7  Oreg.  87;  Schneider 
r  Bot»li,  SO  111.  677;  PatBreon  v.  MoCul- 
loiigh,  SO  Md.  35;  Fo«ter  v.  I«tz,  SO  111. 
412:  WelU  V.  Jackson  Manuf.  Co.,  4S 
H.  H.  401.  In  AhLlnnu.  the  title  in  atich 
cases  ia  restrivttxl  to  Landa  bdcIoswI  and 
under  caltivatiaa.  Hawkinn  v.  Hawkins, 
46  Ak.  1S3;  Edjfc  v.  Modlar,  82  Prnn. 
SL  86;  Clarke  v.  Wagner,  74  N.  C.  791; 
Bristol ».  Carroll  Co.,  95  111.  8*i  Humph- 
ri«s  V;  Huirroitn,  S3  Ohio  SL  333;  Foster 
«L  Ulz,  86  lU.  112.  Where  a  person  ac- 
^uitna  a  title  by  naked  Dccnpaacy  upon  a 
rivor,  bia  title  oannot  be  extended  by  con- 
struction to  the  centre  of  the  river.  Rilry 
V.  Jameaon,  S  N.  H,  23;  Coming  v.  Troy 
Iron  Co.,  34  Barb.  (X.  Y.)  5211.  But  a 
liersnn  may  sii  utic  tlic  river  aa  to  acijuire 
title  to  the  laiiil  lying  under  it.  Thus, 
where  a  person  entereil  ujion  land  covered 
hy  n  mill-]>ond  adjoining  his  estate,  and 
drove  apili'S  and  ert:ctcd  bniUlings  thereon, 
anil  ooi-iipicd  thctn  for  sixty  years,  it  wns 
held  to  give  lilni  a  gooil  title  to  the  extent 
of  the  s]iace  I'overed  by  the  buildings,  bI 
thouj;h  tho  water  eontinued  to  flow  betwei  n 
the  pilea.  Itiit  it  has  been  heUl  iu  Wis 
eonsin,  where  a  person  who  has  an  equi 
tablo  title  to  wild  land,  goes  into  jiossession 
and  elears  and  fences  a  small  portion  of  it, 
and  chops  woo.1  upon  tho  bahtnoe  of  tli 
land  anil  cultivates  the  clearing,  an  I 
the  neighlmrs  generally  understood  tint 
the  land  belonged  to  the  nccupaiil,  that  he 
hail  a  aullii'ient  constnietivc  poiuiession  of 
the  wholu  lot  to  constitute  n  notice  to  a 
person  taking  a  mortgage  from  the  holder 
•f  the  legal  litle.    Wickes  v.  Lee,  25  Wis. 


71.  But  in  Hawkins  v.  Hudson,  45  Al*. 
4S2,  where  a  )ienK>D  wenl  into  [uBseasion  cC 
laud  under  a  parol  gift,  aud  actually  occB-, 
pied  only  a  part  of  the  lot,  it  was  held  th**' 
hia  title  could  not  lie  extended  bsyood  M)t 
actual  nceai>aDcy,  as  aj^inst  a  bvna  jUl' 
purchaser  from  the  owner  of  the  le^l  «•> 
tste.  A  pemoii  going  into  ]K>sseasion  with; 
out  color  of  title,  bnt  an  a  mere  intnido^ 
acquiree  poasosslon  "inch  by  inch"  of  tlw 
part  which  he  occupies,  and  he  cannot 
extifud  hia  titl»  beyond  the  limits  of  U* 
actual  occupation  for  any  distance,  how* 
ever  amall.  PrescotC  v.  JaimBon,  S  Uarr 
till  (Li.),  123;  BrDoka  r.  Clay,  3  A  K. 
Har.  (Ky.)  545.  In  Miller  v.  Shaw,  7 
3.  t  R.  (Peun.)  143.  DpsoiS,  J.,  in  die 
cu^ng  this  question,  said :  "A  imngM  ' 
poaseaiiion  cannot  be  extended  by  couatnie- 
tion;  constnictivepossfsaian always acconi' 
panias  the  right.  It  ia  a  oontnullction  in 
terms  that  a  man  by  wrong  abould  han 
any  right,  and  that  this  right  by  wioag 
should  be  eitendwl  by  construction.  Thert 
cannot  be  two  conflicting  constnietive  pra- 
seasions,  one  in  the  owner  and  the  other  ia 
the  tresi.aasur.  The  right  always  draws  to 
It  (lie  liossession,  and  it  there  remain^ 
until  seized  by  the  wrong-doer,  whose  pos- 
aession  ia  strictly  poanratio  pedis ;  who  must 
neeessarilv  be  confined  to  what  Le  has 
graajied,  hia  real  and  actual  jiosscAsion. 
Ite\ond  that,  no  length  of  time  will  protect 
liliu  bcLBUsc  beyond  that  the  owner's  pos- 
session his  neiiT  been  cliangeil;  it  always, 
in  contemplation  of  law,  has  continued 
in  hiin  Til  ec  are  the  dictates  of  common 
sense,  of  ommon  justice,  and  of  the  com- 
nun  hw  Bogcr  r.  Betilow,  10  8.  i  R- 
iPcnn  )  305 

"  In  Spirrow  v.  Hovcy,  44  Mieh.  63,  a 
nfural  of  tl  ?ourt  to  ih.irge  that  when 
title  n  (Hiiiiel  by  an  adverse  po'seasion 
It  shonl  1  Bjpinr  that  the  possession  bad 
Ix-f-n  aituil  continucil.  visible,  nolo- 
nous  distinct,  and  hostile,"  but  merely 
iliar^in^   the   jury    that    the    poasl•s^ion 
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and  of  such  a  character  as  to  indicate  exclusive  ownership  in  the  oc- 
cupant.^ No  definite  rule  as  to  what  constitutes  sufficient  possessory 
acts  can  be  given,  as  the  matter  must  necessarily  depend  lai^ely  upon 
the  nature  and  character  of  the  property,  and  must  be  determined 
from  the  circumstances  of  each  case,  and  is  for  the  jury.  A  substantial 
fence  erected  around  land  is  a  sufficient  evidence  of  disseisin,^  and  the 
limit  and  extent  of  the  occupant's  claims ;  but  the  fence  must  be  sub- 
stantial, and  a  brush  fence,'  or  a  fence  made  merely  by  lapping  trees 
one  upon  another,^  —  although  the  person  claiming  the  land  occasion- 
ally entered  upon  it  and  cut  wood  and  timber,'  and  sold  a  part  of  the 
land,  — have  been  held  not  sufficient  to  constitute  a  disseisin,  although 
done  with  the  knowledge  of  the  owner.'  A  fence  erected  merelj*  for 
convenience  in  working  a  farm,  and  not  for  the  purpose  of  marking  the 
boundaries  according  to  the  title,  is  of  no  weight  in  determining  acts  of 
possession.^  A  fence  must  not  onl}*  be  substantial,  but  it  must  also 
extend  around  the  whole  lot,  and  one  built  only  on  three  sides  of 
it  has  been  held  insufficient ; '  but  the  rule  would  be  otherwise  where 
upon  one  side  there  is  a  natural  substitute  for  a  fence,  as  a  ledge  of 
rocks,"  or  other  natural  obstniction  that  renders  a  fence  unnecessary, 
and  in  connection  with  the  fence  actually  constructed  forms  a  sufficient 
boundary  and  indicia  or  badge  of  ownership  of  the  lot  claimed.  The 
rule  may  be  said  to  be  that  where  an  enclosure  consisting  partly  of 
natural  and  partly  of  artificial  obstructions  is  relied  upon  as  in  itself 
establishing  a  possessto  pedis,  it  is  the  province  of  the  jury,  upon  all  the 
proofs,  and  considering  the  quantity,  locality,  and  character  of  the  land, 
to  decide  whether  or  not  the  artificial  barriers  were  sufficient  to  notify 
the  public  that  the  land  was  appropriated,  and  to  impart  to  the  claim 

of  appropriation  the  notoriet}'  and  indicia  of  ownership.*^ 

i 
"must  be  actual,  continued,  and  visible,"     Slater  v.  Jepherson,  6  Cush.  (Mass.)  129; 
was  held  erroneous,  although  in  fact  the     Jackson  v.  Schooumaker,  2  Johns.  (N.  Y. ) 
possession  was  held  under  a  tax  title  which     230. 

rendered    it    necessarily    hostile    to    the         *  Hale    v.    Gliddon,    ante;    Slater  v, 
owner  of  the  original  title.  Jephei-son,  ante. 

1  Soule  r.  Barlow,  49  Vt.  329.  •  Slater  v.  Jepherson,  ante;  Parker  v, 

*  Ringold  V,  Cheney,  4   Hall's  L.  J.     Parker,  ante. 

(Md.)  128;    Miller  v.   Shaw,    7  S.   &  R.  '  Soule  v.  Barlow,  49  Vt.  329.    In  Allen 

(Penn.)  129;  Munshowerr.  Patten,  10  id.  v.  Holton,  26  Pick.   (Mass.)  458,  it  was 

334;  Mercer  r.  Watson,  1  Watts  (Penn.),  held  that  the  building  of  a  fence  upon  a 

830;  Bums  v.  Swift,   1  S.  &  R  (Penn.)  part  of  another's  land,  for  the  purpose  of 

436;    Smith  v.    Hosmer,    7   N.    H.    436;  protecting  his  crops,  and  with  no  intention 

Hank  v.  Senseman,  6  S.  &  R.  (Penn.)  21.  to  exclude  the  owner  from  the  lot,  although 

If  a  person  enters  under  a  deed,  and  fences  the    person   building  it  occasionally  cut 

in  more  land  than  his  deed  covers,  he  will  wood  and  brush  from  the  lot  enclosed,  did 

hold  the  whole  if  he  keeps  up  the  fence  not  constitute  a  disseisin, 
for  the  full  statutor)-  period.   Ijcvettenhani         ^  Armstrong  v.  Risteaa,    6   Md.   256. 

V.  Leary,  18  Hun  (N.  Y.),  284.  But  see  Dennett  v.  Crocker,  8  Me.  289; 

8  Hale  V.  Gliddon,  10  N.  H.  397.  Pope  t>.  Hanmer,  74  N.  Y.  246. 

*  Cobum  V.  Hollis,  3  Met.  (Mass.)  125;  •  Louis  v.  Gonnan,  29  Mo.  693. 
Parker  v,  Parker,  1  Allen  (Mass.),  245;        ^^  Bruniagim  v.  Bradshaw,  89  CaL  24. 
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In  a  Alassacb II setts  case.'  where  land  was  enclosed  by  a  river  and  A 
fence  and  road,  and  a  diaseisor  occuiiied  as  near  it  ae  was  ixtnveDicnti 
it  was  held  that  this  might  lie.  if  bo  intended  by  tlie  occnp&nt,  a  pos§e»- 
sion  of  the  whole  lot,  although  there  was  a  narrow  strip  uncultivated. 
In  a  Maine  case."  where  land  was  claimed  by  actual  poseession  aitd 
enclosure  by  a  fence,  and  was  boanded  on  one  side  by  a  pond  and  on 
the  other  by  lands  ovrned  by  the  claimant,  it  was  held  that  although  his 
fences  did  not  siirrountl  the  land  in  question  on  all  aides  except  that 
next  to  the  pond,  yet  it  was  proper  to  submit  the  facte  to  the  jury  U> 
determine  whether  they  were  erected  for  the  purpose  of  enclosing  the 
land  in  eontroversj',  or  merely  for  the  piotection  of  his  own  Land.* 
Where  the  party  relies  upon  a  fence  to  establish  his  title  to  land,  he 
cannot  extend  his  possession  beyond  its  limits,'  except  by  an  actnal 
occupancy  of  the  land  outside  of  the  limits  of  the  fence  for  the  full 
statutory  period.  Thus,  where  a  claimant  to  land,  who  had  eneloeod 
R  hnndrcd  acres  of  land  and  cultivated  it  for  fifteen  years,  subsctjuently 
enclosed  fifty  acres  additional,  and  occupied  it  in  connection  with  the 
other  for  six  years,  it  was  held  that  ho  onlj'  had  title  to  the  hundred 
acres.*      Unless  expressly  made  80  by  statute,  the  mere  circumstance 


I 


'  AUea   V.   HdIUiii,   20   Pick.   (Mass.)  sd  actioD  of  ^ectmmt,  the  p> 

4S3.  bo,  for  ttie  full  slalutory  pariod  prior  tc 

■  Dennett  v.  Crocker,  8  Mo.  2S9.  inBtitutioa  of  th«  auit,  ao  nym,  notorioiu, 

'  See  also  Saatu  v.  Bsrlow,  ajiie.  hai  «>iitinuous  occupaitcj  of  tbe  land,  OT 

*  EiagolU  V,  Cbevey,  anU  :  Hull  v.  some  jart  thereof,  ander  color  of  titt«  In 
Gittingn,  2  H.  &  J.  (Md.)  391 1  Goemy  o.  the  vhole,  and  mmt  be  Uken  in  good  Kutfc 
Wrig,  8  til.  338.  iindfr  a  I'laim   adverse   to   plnintifT  and 

•  Hull  E.  Gittings,  oji/c.  Advtrro  jkw-  thuse  from  whom  lii'  derives  title,  Turner 
KssioD  is  liinde  out  by  tbe  coexistence  of  v.  Hall,  60  Mo.  271;  and  must  bo  such  as 
two  distinct  in|;re<Iients :  the  first,  such  a  o]H'rates  ns  a  nottov  of  the  olaiiu  of  title 
title  as  will  allord  culor;  and,  second,  such  to  nil  imrUes,  Wilder  v.  dough,  S5  N.  H, 
poasession  under  it  as  will  bo  oilverse  to  S.'iS,  And  undrr  this  rule  it  hvi  been 
the  right  of  the  tnie  owner  ;  and  whether  held  thai  for  the  inir[M)Ke  of  preventing 
these  two  essentials  exist  is,  in  all  ciLsea,  a  the  establi^'hnient  of  a  right  to  maintain 
question  of  law,  to  be  determined  by  the  acrisa  one  lot  of  land  a  drain  leading 
court,  though  the  facts  mion  which  they  from  another  lot,  by  ailverse  use  conlin- 
are  founded  are  for  the  finding  of  the  jury,  ucd  for  twenty  years,  the  testimony  of  a 
Baker  r.  Swan,  32  Md.  355.  P.  was  the  perron  who  within  that  time  owned  the 
eiiuitable  owniir  of  sixty  acres  of  land,  of  first  lot  is  adniiasible,  that  during  the 
which  three-fourths  of  an  acre  had  been  time  lie  owned  il,  and  with  ample  oppor- 
cleared  and  fenced.  He  left  the  land  in  tunities,  if  visible,  he  never  knew  of  the 
charge  of  a  person  living  on  an  adjoining  eilKtenee  of  the  drain.     Hannefinr.  Dtake, 

who  chopped  wood  upon  it,  and  cut-  102  Klass.  207.     A  claim  of  title  liasnl  on 


tivated  the  clearing.     The  land  was  in  s  continuous  jwssession  is  not  impaired  b 

densely  timbered  and  spariely  settled  coua-  the  fnet  of  occasional  occupancy  by  persons 

try,  and   the  neiehbort   genemlly  under-  not  distinctly  shown   to  be  in   under  the 

stood  that  the  land  luOongi-d  to  P.      Held,  clainnint,    if    the    same   is    not    positively 

to  be  such  a  posses-sion  as  constituted  notice  provud  to  have  liei'n  adverse,  nor  the  cbiini 

of  P.'s  right  to  one  who  took  a  mortgage  at   any   time   to   have   been    abandoned. 

from  the  holder  of  the  legal  title.    Wickes  Raynor  v.   Lee,  20  Mich.  384,     Compare 

«.  Lake,  25  Wii.  71.     In  older  to  defeat  Whalley  t.   Small.   29   Iowa,   298.      The 
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that  a  person  erected  a  fence  around  a  lot,  however  substantial,  is  not 
of  itself  sufficient  evidence  of  exclusive  occupation ;  it  must  also  be 
shown  that  the  person  claiming  not  only  held  the  land  advei*sely,  but 
also  that  he  had  the  exclusive  occupation  of  the  land  surrounded  by  the 
fence  for  the  entire  statutory'  period.* 

Sec.  258.  Occupancy  where  Premises  are  not  enclosed.  —  As  pre- 
viously stated,  the  question  whether  an  alleged  possession  is  marked  by 
the  characteristics  requisite  to  make  it  adverse,  and  the  foundation  for 
a  title  by  occupancy,  is  not  wholly  a  question  of  law,  and  is  a  question 
for  the  jury,  under  proper  instructions  from  the  court.*    The  question  as 

operations  of  building  a  shed,  quarrying  charge  to  the  jury  that  *'  in  the  case  of 
rock,  erecting  a  limekiln,  and  cutting  rough  pasture-land  actual  occupation  by 
wood,  to  bum  it  for  the  purpose  of  mak-  an  ordinary  enclosure  is  sufficient  evidence 
ing  lime  on  the  land  in  dispute,  continued  of  occupation,'*  was  held  erroneous.  "  We 
uninterruptedly  for  more  than  seven  years,  think,'*  said  Park,  J.,  "the court  intended 
constitute  such  a  possession  as  will  give  a  to  be  understood  that  if  a  person  encloses 
good  title  to  the  person  claiming  adversely  rough  pasture-land  by  an  ordinary  fence, 
under  it.  Moore  v.  Thompson,  69  N.  C.  it  is  a  sufficient  evidence  that  he  is  in 
120.  It  is  for  the  jury  to  say  whether  occupation  of  the  land  enclosed.  If  this 
one  who  does  acts  of  ownership  u}K)n  wild  is  the  proposition,  we  cannot  assent  to  it. 
land,  and  afterwards  buys  it,  was  in  pos-  The  party  may  be  a  trespasser  by  so  doing, 
session  before  his  conveyance,  and  under  He  may  be  hired  by  another  to  do  it  He 
the  grantor  or  adverse  to  him,  possession  may  have  the  permission  of  another  to 
at  that  time  under  color  of  the  grantor's  construct  the  fence  for  other  purposes  than 
title  being  necessary  to  support  a  plea  of  the  taking  possession  of  the  land.  .  .  .  We 
the  statute,  and  the  grantor  never  having  think  the  remaining  part  of  the  charge 
been  personally  in  possession,  the  land  is  erroneous,  which  is,  that  the  exclusive 
being  wild,  and  his  claim  a  tax  title,  use  and  occupation  of  the  land  enclosed  by 
Wiggins  V.  Holley,  11  Ind.  2.  Possession  ordinary  stone  walls  during  the  period  of 
of  land  is  prirna  facie  evidence  of  title  forty  years  is  evidence  of  adverse  i>osses- 
thereto  ;  and  an  exclusive  possession  and  sion.  This  part  of  the  charge  withdraws 
occupancy  for  ten  years,  under  a  claim  of  from  the  jury  entirely  what  constitutes  the 
absolute  title,  and  where  there  is  no  ad-  essence  of  adverse  possession,  to  wit,  the 
verse  showing,  is  sufficient  evidence  for  a  advei'se  character  of  the  exclusive  posses- 
jury  to  infer  a  title  in  fee-simple  in  the  sion  during  the  forty  years.  Adverse  pos- 
occupant,  on  an  appeal  from  the  appraise-  session  includes  exclusive  possession,  which 
ment  and  assessment  of  county  commis-  is  only  an  ingredient  in  its  coro|>osition. 
sioners,  of  land  taken  for  a  railroad.  Gulf  The  exclusive  possession  must  have  a  char- 
R.  R.  Co.  V.  Owen,  8  Kan.  409.  For  a  acter  that  does  not  ordinarily  belong  to  it, 
person  holding  lands  in  sdverse  possession,  and  that  character  must  be  proved  to  the 
to  accept  a  lease  from  the  owner  of  the  satisfaction  of  the  jury,  like  any  other  fact 
title,  interrupts  the  running  of  the  statute  It  can  never  be  assumed  as  a  matter  of  law 
of  limitations.  The  lease,  if  not  void  for  from  exclusive  possession,  however  long 
fraud,  &C;,  creates  the  relation  of  land-  continued."  See  also  Walsh  v.  Hill,  41 
lord   and  tenant;    and   during  the  term  Cal.  571. 

there  can  be  no  adverse  possession  by  the  ^  Webb   v,   Richardson,    42  Vt   465. 

tenant,  unless  by  some  act  which  would  Lord  Mansfield,  in  the  celebrated  case, 

create,  an  adverse  possession  if  done  by  a  Taylor  v.  Horde,  1   Burr.  60,  laid  dowu 

tenant  who  entered  under  a  lease.     Abbey  the  broad  rule   that  '*  disseisin  is  a  fact 

Homestead   Assoc,    v.    Willard,    48   Cal.  to  be  found  by  the  jury."    This  rule  has 

614.  been  adopted  in  our  courts;  and  it  is  inva- 

1  In  Russell  v.  Davis,  38  Conn.  562,  a  riably  held  that  the  question  as  to  whether 
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to  what  conatitatea  lulvcrse  possession,  S9  well  as  what  evidence  in 
DecesBory  to  establish  it,  is  for  the  uourt ;  but  the  question  as  to  whether 


ccupBOry  was  with  rni  odTersB  intrat 
t  be  tiiuiid  by  the  jury.  Poigiiurd  o. 
8mit)i,e  Pick.  (Muia.)  172;  Uftllv.  Ueeuey, 
10  Vt.  saS;  JicksDii  V.  Joy,  9  Jolms. 
(N.  T.]  loa  ;  Bradstreet  v.  Huiitiugton,  G 
Pet.  (U.  3.)  *02;  KinstU  u.  Daggett,  IL 
Ue.  809  i  Jacksou  t>.  StaphenB,  13  Johns. 
(H.  Y.)  43fl;  Colburn  p.  HolIU,  3  Mel. 
(HasB.)  135;  Oayetti^v.  Bethune,  14  Maaij. 
es  ;  Uopkina  v.  Robinson,  3  Waits 
(Peon.),  305  ;  Brandt  v.  Ogden,  1  Jobna. 
(N.  T.)  1G6;  Jackson  v.  Sharpc,  9  id.  163; 
Jackaon  v.  WhoAt,  IS  id.  40;  Jnchscin  v. 
Watera,  12  id.  SflSi  Jackson  v.  Ellis,  13 
id.  US;  Smith  v.  Bartis,  9  id.  171;  Juck- 
•on  v.  Newton,  IS  id.  SSG;  Jackson  v. 
Has,  16  id.  293  ;  Jonira  v.  Port<?r,  3  P. 
'.  (Penu.)  133 ;  McCluny  v.  Ross,  S 
Wheat.  (U.S.)  124;  Her  «.  Rautli,  3  Mias. 
S76;  Camniiiiga ii.  Wyinan,  10  Mass.  4<IS; 
WiiUace  v.  DufReld,  2  fl.  A  G.  (Poun,) 
eS7;  Schwartz  v.  Kuhn,  ID  Me.  274;  Ath- 
I.  Johnsan,  1  X.  H.  34;  Moualiawer 
V.  Patten,  10  S.  &  R.  (Fenn.)  334;  Over- 
field  c.  Chiiatif,  7  id.  172  ;  Boiling  v. 
Peleraburgh,  3  Hand-fVo.)  536;  Malaon 
w.  Sry-,  1  Watu  (Punn.),  433;  Bell  b. 
Hartley,  4  W.  &  S.  (Penn.)  32;  McNair 
B.  Fucit,  6  Mo.  300;  Jnckaoa  u.  Jiiwciin,  9 
Johns.  (N.  Y.)  102;  Rogers  v.  Madden,  2 
Bailoy  (S.  C),  321  ;  Mill  Dam  Cor|>orv- 
tion  v.  Butllincb.  6  MflSH.  229;  Bnicki'ii  v. 
Martin,  3  Yerg.  (Tenn.)  5.1;  Warren  v. 
Chillis  11  Mjss.  222;  Kend  «.  GoinljiW, 
17  S.  &  It.  (Penn.)  350;  Piuy  v.  Pierce,  7 
HiKC.  383;  Stfi'lietis  v.  Dewing,  2  .Viken 
(Vt.),  112.  Thu  [.rooftoeBteblishadviTBe 
possession  must  \k  cleai'  and  ]Kjsitivi'.  and 
not  Uft  to  infen-nce.  Wtavi^r  «.  Wilsi>ii, 
48  III.  125;  Jackson  v.  lionu-r.  id.  203 
Rut  whi-ii  oiioe  estublishcl,  it  is  pre.siinied 
to  continue,  in  the  abseuee  of  proof  of 
almndoiinicnt,  or  of  possession  by  anotber 
UJidiT  claim  or  title.  Maraton  v.  Bowe, 
43  Ala.  271.  Upon  the  tvini  of  aipicstioii 
involving  kucIi  a  title,  the  clititiiant  may 
introduee  the  iveord  of  protu'dings  and 
juilynient  in  an  action  of  tre.H[uisa  pre- 
viously brought  by  hini  against  a  third 
]>rr9isn  in  resi>eet  of  the  mme  premises. 
Snth  reconl  is  not  evideiice  of  his  title, 
but  it  U  Gvidenee  ttiiit  bis  possession  was 


tinder  claim  of  title,  which  is  materiaL 
Holliiter  V.  Young,  42  Vt.  403.  WboM 
a  claimant  relies  upon  his  posstaaion  to 
defeat  the  lieu  of  a  jadgmont,  he  moal 
prove  actual  poBstMaion,  and  it  is  not  mifi- 
cient  to  iiiove  that  be  had  such  poaeidoa 
as  a  deed  gave,  without  jiroving  by  tho 
deed  itwlf,  or  otherwise,  the  ebiU)u.-t«r  and 
extent  of  the  possession  which  the  dead 
gave,  or  what  occupation 
Ibe  deed.  Eagle  b  M.  Co.  c.  Bnuk  «r  ' 
Bmnswick,  55  Ga.  44.  AnJ  an  actual 
possession  of  Eonie  purt  of  the  prcTuisea 
must  be  nhown.  If  uncasenientio  claimed 
by  prescription,  the  use  of  the  right  is  the 
only  evidence  of  the  extent  to  which  it 
WHS  acquired;  and  such  use  must )«  shown 
to  have  been  advi^rw,  conlinaous,  and  un- 
inlerrupt«!,  with  the  knowledge  and  ao- 
quioscencc,  express  or  implied,  of  tba 
owner  of  the  soil  in  or  over  which  it  ii 
acijutred,  and  while  such  oivuec  was  legally 
capable  of  re[ielling  the  exerdse  of  the 
right.  Peterson  r.  McL'ullongb,  SO  lad. 
35.  And  when-,  while  the  ri)cht  waa  being 
eieroised,  and  before  the  itatutory  pariod 
had  ehtpeed.  the  owner  aaserta  bia  righia 
by  an  aclimi  for  the  injury  resulting  from 

Cobb  V.  Smith,  33  Wis.  21.  But  mere 
vcrlml  objii-tioiis  t<t,  or  dcniiil  of,  ihe  right 
of  user,  is  not  sucli  an  interruption  as  will 
prevent  un  a<»[uisitio]i  of  the  riglit  by  pra- 
K-riptioii.  Kimball  v.  Ladd,  42  Vt.  747. 
The  occasional  cutting  of  timber  and  Iwil- 
ing  of  sugar  on  the  land  of  another,  by  Ibe 
ocuu]iicr  of  an  adjoining  tract,  and  the 
extension  of  his  lines  so  as  to  include  a 
small  |>artion  of  the  ineailoH-land,  is  not 
such  a  possession  as  will  give  title  under 
the  statute  of  liinilations.  In  such  eaaei, 
the  statute  only  extends  to  the  ground  ac* 
tnally  included  in  the  iiit«rfert>nee.  Wash- 
abiiuRh  V.  Entrikcii,  S6  Peim.  St.  SIS. 
Evidence  of  tbc  customary  use  of  wood- 
land, ns  by  tiikiu;'  lin'ivood  and  lumber 
tbei'efrom,  has  W'n  held  in  PennsylvauiB 
not  (o  avail  tn  ib'slroy  a  valid  title  in 
another,   unless  aceiim]<niiied  by  proof  of 


t    of   1 


whirl)  the 


«oodluiid  !iilimj5i,  under  color  of  title, 
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the  possession  in  a  given  case  is  adverse,  or  under  the  owner's  title,  is 
for  the  jury,  and  the  person  setting  up  the  claim  takes  the  burden  of 
establishing  all  the  requisites  to  make  his  title  by  occupancy  complete.^ 
But  the  court  maj'  decline  to  submit  the  question  of  adverse  possession  to 
the  jur}^  where,  from  the  undisputed  facts,  as  a  matter  of  law,  no  such 
possession  exists.^  The  character  of  the  possession  requisite  to  estab- 
lish a  title  by  adverse  possession  has  already  been  adveited  to,  and  from 
what  has  been  said  it  will  be  readily  understood  that  the  possession 
must  be  of  a  different  character  from  that  which  marks  the  conduct  of 
a  mere  trespasser,  —  it  must  be  so  open,  notorious,  and  important  as  to 
operate  as  a  notice  to  all  parties  that  it  is  under  a  claim  of  right ;  that 
the  right  of  the  true  owner  is  invaded  and  denied  with  an  intention  ou 
the  part  of  the  occupant  to  assert  a  claim  of  title  adverse  to  his ;  •  that 
is,  a  person  must  possess,  use,  and  occupy  the  land  as  owner,  and  as 
an  owner  would  do ;  and  an  occasional  exercise  of  dominion  by  broken 
and  unconnected  acts  of  ownership  over  lands  which  may  be  made 
productive  is  in  no  i*espect  calculated  to  assert  to  the  world  a  claim  of 
right,  but,  in  the  language  of  Taylor,  C.  J.,^  ^'  such  conduct  bespeaks 
the  fitful  invasions  of  a  conscious  trespasser  rather  than  the  confident 
claims  of  a  rightful  owner."  There  can  be  no  hardship  in  limiting  the 
claims  of  a  wrong-doer  to  his  actual  occupanc}',  or  in  requiring  him 
to  occupy  in  such  a  decisive  manner  as  to  indicate  his  claim  of  owner- 
ship ;  and  the  distinction  between  the  claim  of  a  person  under  naked 
possession  and  one  who  claims  under  color  of  title,  both  as  to  the  extent 

by  marked  boundaries,  taken  and  main-  the  occupant  was  in  possession  of  the  whole 
tained  for  the  statutory  ))eriod.  Hole  v.  forty.  Teabout  v.  Daniels,  38  Iowa,  158. 
Rittenhouse^  27  Penn.  St.  116.  Evidence  It  is  not  necessary  that  the  adverse  char- 
of  occupation  of  wild,  unenclosed  land,  by  acter  of  the  possession  should  be  actually 
cutting  firewood  and  bushes,  and  trimming  brought  home  to  the  knowledge  of  the 
the  trees  thereon,  and,  in  one  instance,  plaintiff  by  affirmative  proof,  if  it  was  ad- 
within  twenty  years,  by  cutting  off  the  verse  to  all  others,  open,  notorious,  and 
entire  growth  of  wood  upon  the  land,  and  held  under  claim  of  title.  Scruggs  v. 
leaving  it  to  grow  over  again,  is  held  in-  Scruggs,  43  Mo.  142. 
sufficient  in  Massachusetts  to  establish  a  *  Herbert  v.  Henrick,  16  Ala.  681  ; 
title  by  possession,  although  such  acts  Buney  v.  Schoneberger,  2  Watts  (Penn.), 
are  within  the  knowledge  of  the  owner.  23  ;  Jones  v.  Porter,  2  P.  &  W.  (Penn. ) 
Parker  v.  Parker,  1  Allen  (Mass.).  245.  132;  Gill  r.  Fauntleroy,  8  B.  Mon.  (Ky.) 
Occui>ancy  through  a  tenant  is  sufficient  177;  Baker  v.  Swan,  32  Md.  855;  Wash- 
Smith  V.  Jackson,  76  III.  254.  Fencing  in  bum  v.  Cutter,  17  Minn.  361. 
a  small  portion  of  the  highway,  not  suffi-  ^  Argotsinger  v.  Vines,  82  N.  Y.  808; 
cient  to  seriously  obstruct  public  travel,  Bowie  t?.  Bahe,  3  Duer(N.Y.  Superior  Ct.), 
although  done  by  an  adjoining  land -owner  35;  Nearhoff  v.  Addleman,  81  Penn.  St. 
under  claim  of  title,  does  not  constitute  an  279. 

adverse  jtossession  which   can   ripen  into         "  Beatty  v.  Mason,  30  Md.  409;  Ckrroll 

title.    Brooks  v.  Riding,  46  Ind.  15.    Evi-  v.  Gillion,  33  GJa.  639;  Thomas  v.  Babb, 

dence  that  a  house  and  granary  were  built  45  Mo.  384;  Soule  v.  Barlow,  49  Vt.  829; 

upon  the  forty  acres  in  controversy,  and  Paine  v,  Hutchings,  49  id.  314. 
that  one  halfof  the  tract  was  cultivated  and  ♦  Jones  v.  Bidley,  2  N.  C.  400. 

enclosed,  —  held,  to  warrant  a  finding  that 
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of  his  claim  nnd  the  kind  or  quality  of  possession  requisite  to  establish 
it,  must  not  be  lost  sight  of. 

Under  the  rule  aa  stated  ntprti,  an  adverse  entry  upon  land,  and  dig- 
ging a  canal  and  felling  trees,'  or  turning  cattle  upon  anenetosed  land 
to  pasture.'  paying  taxes  ut>on  it  and  surveying  it,'  or  aun'cyiiig  and 
marking  the  hnea  around  it,  and  the  occasional  cutting  of  grass '  or , 
wood  and  timber  for  use  and  sale,^  a  survey  which  is  not  accompanied 
by  any  other  act  of  user  or  occupation, —  is  not  aufliuient  to  eslablieh  an 
ouster,  or  prove  that  tlie  party  went  upon  the  land  to  claim  title  ; '  nor 
does  an  entry  upon  lands,  cutting  wood  and  splitting  rails,'  or  occ»- 
oional  entries  at  long  intervals,  at  one  time  to  cut  timber  and  at 
another  to  make  bricks,*  tend  to  establish  a  title  to  land  by  adverse 
occupancy.  Indeed,  in  Massachusetts'  it  is  hold  that  there  can  tw  no 
adverse  claim  to  wild  or  wood  land  by  a  nakeil  entrj-,  without  an  actoal 
enclosure  built  by  the  person  claiming  title  or  those  under  whom  be 
claims  ;  and  if  the  entrj-  is  under  color  of  title,  the  claimant  must  either 
enclose  the  land,  or  in  some  way  manifest  hia  exclusive  oucupatiod, 
which  must  be  of  such  a  character  as  to  disseise  the  owner,"  and 
whether  or  not  he  has  bo  occupied  is  a  question  of  fact  for  the  jury." 
But  in  that  State  it  has  been  held  that  a  title  to  flat«  may  be  mads 
by  an  appropriate  occupation,  by  entering  U|>on  and  filling  them  np,  Of 
by  building  a  wharf  and  using  the  flats  adjoining  for  laying  vess^ 
and  that  in  such  case  the  occupant  will  acquire  an  adverse  title  not  only 
to  the  land  covered  by  the  wharf,  but  also  to  so  mut-h  of  the  land  undex 
the  water  (as  in  this  case  eighty  feet)  aa  was  used  for  the  purpose  at 

1  McCartyi'.  Faueher,  12  Martin  (Ltt.),  »  Morrison  «.   Chainn,   B7    Mass.   72; 

800;  I'revost  v.  Johnston,  9  id.  123.  Slorris  v.  CaliHiiBn,  105  iil.  129. 

»  An.iiTH-8  V.  HiilfoTd,  1  Hnvw.  (K.  C)  ■»  IVite,-  v.  Noirross.  U  Pick.  (Mass.) 

Sll.  In  Si'pulvi'Ja  v.  ScimlvitilR,  39  Co.).  224;  Coliurn  f.  Flollis,  3  MM.  (Mius.)  128. 
13,  Hiicli  a  iistr  of  land  was  lipid  not  such  "  Cummings  v.  Wyman,  10  ilasa,  i64; 

fts  would  enable  tbe  ovner  to  maintain  an  Parkrr  r.  [..ocha  an<l  CanilK  3  Met.  (Maa^) 

action,  consfquently  could    not   be  con-  91.     The  eiercisf  of  a  riglit,  for  however 

itrued  into  a  iliswisiii.  long  a   time,  umler  riroitmstancea  H'hich 

'  Paints  B.  Hutcliins,  49  Vt.  314;  Mil-  are  not  inconsistent  with  the  eierrisB  of 

ler  V.   Long  Island  R.  It.  Co.,  71   N.  Y.  the  same  right  by  otliers,  m-ill  not  estalilish 

380.  a  iirescriptivc  right  to  an   exeluaivc  use 

*  Kenncbeck  Purchase  p.  Springpr,  4  theieof,  although  no  other  jicrsoii  did  in 
Haas.  418.  Siis  Miller  v.  I*ng  Island  fact  e:^enise  the  privilege.  Stale  v.  Cin- 
K.  R.  Co.,  71  N.  Y.  380,  where  it  w.is  riunati  Gas  Light  fo.,  18  Ohio  St.  262. 
held  that  an  occasional  entrj-  npon  woci-  Tims,  the  onlinar)'  use  of  a  street  by  ■ 
land  was  not  sufficient  to  maintain  itn  milrond  coTn[Mtny,  for  its  track  bikI  trains, 
mction  for  an  injury  t«  the  freehold.  being  a  use  an  a  way  onlv,  can  never,  by 

*  Sinter  v.  Jefferson,  8  Ctmh.  (Mass.)  any  lapse  of  time,  and  even  thoiifrli  eon- 
129;  Parker  f.  Parker,  1  Allen  (Waxi.),  tinuoiiK  and  esir'UisiTe,  H)ien  into  a  litlr  to 
245;  Hale  v.  Gliddon,  10  N.  H.  397:  the  fee  of  the  strip  of  laii.l  used.  Forthem 
TVaahbum  v.  Cutter,  17  Minn.  361.  to  gain  such   litle  iigion  the  lirincij>Ios  of 

"  Beattvv.  Mawn.  30  Md.  409.  ailvcrse   jHisseaainn,  it  inunt  app<-Hr  that 

1  CaiTiiil  0,  Gillion.  33  On.  539.  thev  oeeu|.icit  the  Ian,!  under  n  claim  of 

>  Williams  p.  Wallace,  78  N,  C.  354.         ownership  of  the  soil,  and  adversely  to  the 
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laying  vessels.^  But  as  the  use  of  navigable  waters  for  the  passage  of 
vessels  to  and  from  a  wharf  is  a  usage  of  common  right,  the  title  was 
restricted  to  the  portion  of  the  flats  used  for  laying  the  vessels,  and  did 
not  embrace  that  portion  of  them  l}ing  beyond  and  between  the  outer 
limits  of  the  eighty-feet  strip  and  that  portion  of  the  shore  where  the 
title  of  the  State  terminated.^  The  exercise  of  a  common  right,  how- 
ever long  continued,  cannot  operate  a  disseisin.*  This  rule  was  well 
illustrated  in  a  Connecticut  case,^  in  which  it  appeared  that  N.,  in  1818, 
sunk  an  old  scow  filled  with  stones  in  a  na^igable  river  on  a  flat  be- 
tween two  channels,  and  constructed  a  rude  pier  thereon,  which  he  used 
for  fishing,  but  which  was  overflowed  at  high  water.  By  gradual  accre- 
tion of  sand  an  island  was  finally  formed,  which  emerged  fVom  the  flats 
about  the  year  1845.  N.  died  during  this  year,  having  used  the  pier 
and  the  ground  forming  around  it  for  fishing  purposes,  and  for  those 
purposes  only.  The  pier  was  also  kept  in  repair  by  him  during  this 
time,  and  he  claimed  the  place  as  his  own  property.  In  1845,  D.,  a  son 
of  N.,  claimed  the  island  as  his  heir,  and  used  it  in  the  same  wa}'  till  his 
death  in  1864,  when  another  son  took  it  and  occupied  it  in  the  same 
way  until  his  death  in  1866,  at*  which  time  it  was  inventoried  as  a  part 
of  his  estate.  From  the  first  construction  of  the  pier  down  to  this  time 
the  pier  and  the  island  were  used  by  large  numbers  of  people  for  fish- 
ing, without  license  from  any  one,  and  without  pa^^ment.  The  claim  of 
N.  and  his  sons  that  the  place  was  their  own  property  did  not  appear 
to  have  been  recognized  by  others,  or  to  have  been  enforced  or  gene- 
rally made  known.  It  was  held  that  neither  N.  nor  his  sons  were  in 
such  exclusive  and  adverse  possession  as  to  acquire  title  against  the 
State  or  any  other  owner.  Their  occupation  was  rightful  as  the  exer^ 
cise  of  a  right  common  to  all  the  public,  and  so  was  not  adverse.'  The 
fact  that  a  person  passes  over  fiats  with  vessels  and  anchors  them  there, 
or  uses  the  flats  for  the  purposes  of  access  and  egress  from  a  wharf,^  or 
sails  over  them  with  boats  or  vessels  for  a  long  period,  for  the  purposes 
of  navigation,''  does  not  amount  to  possessory  acts  sufiScient  to  give 
title  under  the  statute ;  nor  does  the  cutting  of  grass  eveiy  year  upon 
flats  partly  covered  with  water,^  or  the  entry  upon  an  open  beach  for  a 
long  period  of  time  and  gathering  and  removing  the  seaweed,  because 


nae  of  it  by  the  public  as  a  street.    Indian- 
apolis, Ac.  R,  R.  Co.  V.  R088,  47  Ind.  25. 

»  Wheeler  v.  Stone,  1  Cush.  (Mass. )  813. 
See  also  Nichols  v.  Boston,  98  Mass.  39. 

*  Wheeler  v.  Stone,  anU.  In  Wilson  v. 
McEwan,  7  Oreg.  87,  it  was  held  that  a  per- 
son who  claimed  several  blocks  of  land,  and 
occupied  one  adversely,  could  not  claim  title 
to  the  others  simply  because  he  had  paid  the 
taxes  thereon  and  warned  off  trespassers. 

s  Green   v.  Chelsea,  24  Pick.  (Mass.) 
71;  Drake  v.  Curtis,  1  Cush.  (Mass.)  395. 


•  Tracy  v,  Norwich,  &c.  R.  R.  Co.,  89 
Conn.  382. 

ft  See  also  East  Hampton  v.  Kirk,  68 
N.  Y.  459,  where  the  same  rule  was 
adopted  where  the  only  possessory  acts 
were  such  as  existed  as  a  common  right. 
Tappan  v.  Bumham,  8  Allen  (Mass.),  65; 
also,  Drake  v.  Curtis,  1  Cush.  (Mass.) 
895. 

•  Wheeler  v.  Stone,  ante, 
'  Drake  v.  Curtis,  mUe. 

•  Com.  V.  Roxbury,  9  Gray  (Mass.),  461. 
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these  acts  are  consUtent  with  the  rights  of  the  rest  of  the  public,  aod 
aflbrd  no  evideoce  of  aa  adverse  claim.'  An  entry  upon  land  and 
erecting  a  building  or  buildings  theiwii  operates  aa  a  disseisin  to  tlie 
extent  of  the  actual  occupancy,  but  title  lo  adjacent  lands  occasionally 
used  in  connection  with  the  buildings  cannot  be  acquired  by  such  ubu;» 
but  if  the  use  of  adjoining  Uind  is  of  ench  a  character  that  it  can  be  add 
to  be  conttnnouB,  aa  wlicre  a  house  was  extended  over  a  part  of  the 
land,  and  the  rest  was  cultivated  aa  a  garden  under  a  claim  of  title,  the 
use  c|>erat«s  as  a  disseisin  of  the  whole.*  Of  course  an  eulrj-  upon  land, 
and  improving  or  cultivating  it,  continued  for  the  requisite  statutor; 
period,  even  though  tie  person  entering  has  no  color  of  title,  will  giv^ 
title  to  all  the  land  actually  cultivated  or  improved,  but  no  more.*  SOi 
using  land  for  mining  purposes  or  quarrying  stoue,*  and  cutting  wood 
for  a  lime-kiln,"  clearing  and  cultivating  new  fields,  turning  out  old 
ones  and  cutting  wood  promiscuously,  has  been  held  sufficient.' 

Sec.  259.  Entry  aod  PoBseBBion  wltt  Color  of  Title-  —  We  hnv» 
seen  by  the  last  section  that  a  person  entering  upon  lands  adversely, 
without  any  deed  or  color  of  title,  is  restricted  to  the  land  actually 
occupied  by  him,  and  takes  nothing  beyond  tlie  limits  of  his  actual 
occupancy,  and  also  that  he  is  requii'cd  to  occupy  the  land  for  the  pur- 
poses of  improvement  or  cultivation  ;  but  where  a  person  goes  into 
possession  nndcr  color  of  title,  duly  recorded,  in  which  tlie  boundaries 
of  the  lot  ar«  defined,  this  operates  as  constructive  notice  to  all  the 
world,  of  bis  claim,  and  also  of  iU" extent,  so  that  not  only  does  K 
sntficient  occupancy  of  a  part  of  the  lot  carrj-  with  it,  by  construction, 
the  possession  of  tlic  eiitii-o  premises  described  by  his  coiivejance, 
where  the  boundaries  are  well  defined,"  but  also  dispenses  with  the 

»  Tappaii    f.    Burnlmm,  ante;     East     tereon,  62  Ga.  527;  Colemsn  r.   BiUidga, 

Hiim|itun  u.  Kirk,  aiUc.  8U  III.  183;  Wagyuntr  r,  Hastings,  8  Penu. 

*  I'oigiiard  v.  Smith,  8  Pick.  (Mass.)  St.  SOU;  .\uiL-iit  ti.  Wolf,  1  Gmnt's  C»». 
272.  (IViin.)  518;  JiUikson  i:  Porter,   I   Paine 

3  Hastings    D.    Memam,     117    Mass.  (U.  S.  C.  C),  157;  Ware  r,  Johnson,  55 

245.  Mo.  300;  Chspman  v.  Teinpleton.  53  id. 

*  Miller  V.  Shaw,  7  S.  &  B.  <Ppim.)  463;  Wellb„ni  v.  Aadt^L-wii,  37  Hiss.  155; 
129;  M'Cairrty  v.  Fislier,  i  W.  k  S.  i(j-iium  ii.  Thompson,  3  IriM.  (N.  C. )  578; 
(Penn.)  181  ;  Hall  u.  Powoll,  4  S.  &  It.  Kyle  n.  Tnl.hs,  23  C'al.  431;  Webb «.  Stur- 
(Penu.)45(l.  tevant,  2  111.   181;  Shackli'ford  v.  Smith, 

*  Bell  i\  Denson,  58  Ala.  441.  5  Dana  (Ky.).  232;  Jacltsoii  e.  Vemiilvefc 

*  Moore  V.  Tlionipson,  69  N.  C.  120.         6  Cow.  (X.  Y.i  677;  Provost  v,  .lohni«n, 
I  WallttTO  V.  Maxwell,  10  Ired.  (N.  C.)     8  .Mait.  (La.)  123;  Jackson  r.  Smith.  IS 

110.  Johns.  {K.  y.)  40«;  Poijtnard  p.  .Smitli,  8 

'  Stpvens    D.    Hollister,    18   Vt.   291;  Pick,   (Mass.)  272;  Waliiron  r.  Tuttle,  4 

Bank  V.  Sravi-rs,  2  .Strobh,  (S.  C.)  23:  Le-  N.  H.  371;  Sijarhawk  v.   BulUnl.  1  Met 

Boiro.  Smitii,  10  Ired.  (N.  C.)  237;  John-  (Mass.)  95;  HiRl>ecT.  Rice.  5  Ma.ts.  341; 

son  I'.   McMillnii,  1  Strabli.   (3.  (•.)  143;  PwitsaU  v.  Thorp,  1  D.  Chip,  (Vt)  B3; 

Jackson  V.  Olti,   8  Wend.   <S.  Y.)  540;  Reid  «.  Eihert,  1  N.  &  McCorxl  (S-  C), 

Simpson  P,  niiivning,  23ii!.  310:  Golson  v.  371,  not*;  King  v.  Smith,  1  l!i™{S.r.).  14; 

Hook,  4  Strobh.  (S.  C.)  23;  JaiiLo  i>.  Pal-  H.-Kvoy  r.  Uojd,  31  Wia.  113;  I{al|.h  f. 
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role  as  to  pedis  poue$no^  and  only  requires  from  him  such  an  occu- 
pancy as  the  nature  and  character  of  the  premises  admits  of.^  The 
role  is  well  stated  in  an  Illinois  case,*  that  a  person  who  enters  into 
possession  of  land  under  a  conveyance,  although  fVom  a  person  having 
DO  title,  is  presumed  to  enter  according  to  the  description  in  the  deed ; 
and  his  occupancy  of  a  part,  claiming  the  whole,  is  construed  as  a  pos- 
session of  the  entire  tract.*    But  in  order  to  entitle  a  party  to  the  ben- 

Bagley,  11  Vt.  521;  Thompson  v.  Cragg,  ilton  v,  Bagges,  63  Mo.  233.     So  is  a  Void 

24  Tex.  582;  McRae  v.  Williams,  7  Jones  deed.    Mason  v.  Ayres,  78  111.  121.    A  deed 

(N.  C.)  L.  430;   Craig  v.   Goodman,  22  by  the  husband  of  a  life  tenant,  after  her 

N.  Y.  170;  Cline  v.  Catron,  22  Gratt  (Va.)  decease  may,  under  some  circumstances,  be 

S78;  Hawkinsv.  Robinson,  3  Watt8(Penn.),  good  as  a  color  of  title.     Forest  v.  Jackson, 

205;  Bowie  v.  Drake,  3  Duer  (N.  Y.),  35;  56  N.H.  857.   Soa  bond  for  a  deed.   Spitter 

Tinbiyv.  Cook,  54  Barb.  (N.  Y.)9;  Down-  v.  Scofield,  43  Iowa,  571.     So  a  deed  ob- 

ing  V.  Miller,  33  id.  383  ;    Hasbrouck  v,  tained  from  a  person  who  has  no  title  may 

Vermilyea,  6  Cow.  (N.  Y. )  678 ;  Munro  v,  bo  good  as  color  of  title.    Russell  v.  Modell, 

Merchant,  28  N.  Y.  9;  Hubbard  v.  Aus-  73  111.  136;  McCamy  v.  Higdon,  50  Ga. 

tin,  11  Vt.  129;  McCall  v,  Neely,  3  Watts  629;  Nowlin  v.  Reynolds,  25  Gratt.  (Va.) 

(Penn.),  70;  Hollingshead  17.  Naumon,  45  137;    Payne  v.   Blackshear,  52  Ga.    637; 

Penn.  St.  140;  Alden  v.  Grove,  18  id.  377;  Fagan  v.  Rosier,  68  111.  84.     It  was  held  in 

Fitch  V,  Biann,  8  id.  503;  Ege  v.  Medlar,  some  early  cases  in  New  York,  that  pos- 

82  id.   86;  Sholly  v.  Stahl,  2  W.  N.  C.  session  taken  under  a  grant  from  a  foreign 

(Penn.)  418;  Nearhoff  v.  Addleman,    31  government  does  not  constitute  a  sufficient 

Penn.  St.  279;  McCall  v,  Coo\\eT,  4  W.  &  color  of  title.     Jackson  v.    Ingraham,   4 

S.  (Penn.)  151;  Heiser  v.  Riehle,  7  Watts  Johns.  (N.  Y.)  163.     See  also  Jackson  v. 

(Penn.),  85;  Saxton  v.  Hunt,  20  N.  J.  L. .  Waters,  12  id.  365.     But  in  view  of  the 

487;  Bowman  v.  Bartlett,  3  A.  K.  Mar.  doctrine  now  generally  adopted,  that  every 

(Ky.)  99;  Cheney  v.  Ringold,  8  H.  &  J.  possession  under  pretence  or  claim  of  right 

(Md.)  87;   Stanley  v.  Turner,  1   Murph.  is  protected,  without  regard  to  the  question 

(N.  C.)  14;  Crowell  v.  Peebe,  10  Vt.  33;  as  to  whether  the  title  was  from  a  valid 

Chiles  V.'  Conley,  9  Dana  (Ky.),  385;  Al-  source,  it  is  not  believed  that  the  dLstinc- 

ston  V,  Collins,  2  Speers  (S.  C),  460.  tion  made  in  these  early  cases  would  be 

1  Royer  v.  Benlow,  10  S.  &  R.  (Penn.)  recognized.      Barney  v.  Sutton,   2  Watts 
803.     In  Robinson  v.  Swett,  3  Me.  815,     (Penn.),    37;    La   Frombois    v.    Jackson, 

what  seems  to  be  the  sensible  and  true  rule  aiUe.     See,   as  to  the  effect  of  what  may 

is  thus  stated:  "The  lands  in  dispute  be  termed  Indian  deeds,  that  is,  deeds 
being  wild  and  uncultivated,  the  jury  are  from  the  aborigines,  Jackson  v.  Porter,  1 
not  to  expect  the  same  evidence  of  occu-  Paine  (U.  S.  C.  C. ),  457 ;  Johnson  v.  Mc- 
pancy  which  a  cultivated  farm  would  pre-  Intosh,  8  Wheat.  (U.  S.)  571;  Thompson 
sent  to  them;  but  that  facts  and  conduct  v.  Gotham,  9  Ohio,  170;  Jackson  v.  Hud- 
on  the  part  of  a  person  exercising  acts  of  son,  3  Johns.  (N.  Y.)  384;  Cooke  v.  Dod- 
ownership  and  claiming  adversely  title  and  son,  1  Tenn.  169.  Continued,  open,  and 
possession,  would  amount  in  law  to  posses-  exclusive  i)osse8sion  for  the  statutory 
sion  of  the  land,  and  disseisin,  if  known  period,  under  claim  and  color  of  title,  is 
and  acquiesced  in  by  him  who  has  the  sufiBcient  to  give  a  good  title  thereto,  with- 
right;  when,  if  unknown  and  not  acqui-  out  regard  to  the  regularity  and  validity 
esced  in  by  such  party,  they  would  not  of  the  colorable  title,  or  to  the  defects  or 
amount  to  such  possession  and  disseisin,  insufficiency  of  the  instruments  confirming 
but  only  to  successive  trespasses."  it.     Grant  t;.  Fowler,  89  N.  H.  101;  Far- 

«  Coleman  v.  Billings,  89  111.  183.  tat  v.  Fessenden,  id.  268;  Elliott  v.  Pearce, 

•  A  deed  without  a  seal  which  purports  20  Ark.  508  ;  Coper  v.  Brooks,  id.  542  ; 
to  convey  a  title  is  sufficient  as  color  of  St.  Louis  v.  Gorman,  29  Mo.  698.  And  an 
title.     Kruse  v.  Wilson,  79  111.  233;  Ham-     entry  upon  and  continued  occupation  of  a 
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efit  of  an  cxteuaioii  of  his  possessioD  by  construction,  it  is  csaen^ol 
that  the  deed  or  writing  should  describe  and  include  tbe  land  not  actu- 
ally occupied  ! '  and  if  the  land  la  liot  described  in  the  writing  io  such  a 
manner  that  it  can  be  readily  ideoliBod.  the  doctrine  relative  to  cud- 
Btrnctive  possession  canuot  apply,  and  the  party  must  stand  or  fall  by 
his  actual  occupancy.'  Indeed,  color  of  title  has  been  aptly  described 
as  any  writing  which  purports  to  convey  the  title  to  land  by  apt  words 

of  transfer,  and  clearly  defines  the  extent  of  the  claim  ; '  and  a  party 

portion  of  a  lot,  under  a  deed  deacriliiiig  miJar  a  deed  from   P.,  and  claimed  other 

the   whole   by   uiatoa   and   bounds,   givea  land  adjoiuiiig,  by  the  sevca  jrnnt'  statule 

pooseasion  of  nil  tlie  lauds  embraced  in  tbe  o(  liiuilnlions.     Tbo  dcud  did  not  eiulinux 

title  under  which  the  entry  ia  niado  and  thin  Utter  tract,  but  called  to  sdjoiuit.    It 

tbe  uccnpntioo  coDtiuued.     And  it  is  not  sppeired  tliat  they  liad  held  niaoy  yean' 

■aecesaary  that  it  shouM  commeoee  or  be  poaaession  of  two  small  pieces  of  liiud  «ith- 

continned  under  valid  and  etTettual  dwds,  iu  this  Utter  tract,  enclowd   to  tlie  di>- 

01  ID  all  casoa  where  such  jjoaaeiHiion  is  puted  line,  aod  that,  at  the  timi^  of  taking 

relied  upon  tbo  idea  of  a  rightful  title  is  the  deed  from  P.,  one  of  the  defendant! 

excluded,  —  the  fact  of  possession,  audgiw  nmrUisl  a  line  with  hU  knife  so  aatoin- 

animo  with  wliLcb  it  was  comneiiced  and  rlude  all  or  a  part  of  the  land  in  dupale. 

oontinileil,  are  the  anlj  teats;  and  a  vari-  The  possession  of  tlw   Jefeodanta  wtu  a 

cty  of  circaniaCauees  are  evidence  of  the  naked  poE»aunn.    The  court  cliargeii  that 

}un  aiii'ino,  &e.  Thua,  proof  of  tbe  exiateiice  the  defi-iulanta  might  hold  niider  the  Btat> 

»iid  transfer  of  mortgages  and  caortgoge  ute  of  limitations  to  the  extent  of  their 

debts  may  properly  be  rtceived  to  eiplain  actual  cucloanre;  tliat  if  P.  at  lliB  time  of 

occupancy  of  the  mortgaged  premiaea  by  giving  bis  deed  had  marked  a  line  diSbnnt 

the  mortjcagees  or  thejr  temuita;  and  the  tVoni  that  called  for  in  his  deed,  and  the 

tsKalioii  of  land  to  an  individusl  for  a  long  defendants  hod  lieid  to  that  Hue  for  sctEn 

seriei  of  years,  and  payment  of  those  taxes  years,  it  would  be  color  of  title  aufficieat 

by  hint,  are  competent  evidence  tending  to  to  vest  the  fee  in  them  under  th«  statute; 

ahuw  ownership,  or  atluut  a  claim  ufun-u-  but  if  P.  did  net  ao  mark  n  line  ditTeient 

erebiptlieretoin  him.    Farrorf.  Fessendcn,  from  tlint  ealled  for.  the  d<^  wnuld  atop 

ante.     Impcrfrctions  and  inegularitiea  in  at  the  lint  found  by  the  Jury  us  the  liound- 

uny  pnrt  of  the  chain  of  title  from  which  arj'  of  tbe  land  in  di*]>ute ;  that  a  line  to 

color  is  derived  do  not  of  themselves  ulTur^l  be  marki'd  must  have  tlie  iii^u.-ii  designa- 

evideiiee  of   bad   faith.     Dawley  v.   Van  tious  on  the  tices,  or  otiier  dislini't  and 

Court.  21  111.   400  ;    Eilgerton  r.  Bird,  0  visible  iiidiculions.  sliowing  with  reasons- 

W'in.  527.     An  administrator's  deed  void  Me  certainty  that  It  wua  a  boundary  line, 

a^  against  heirs  for  want  of  notice,  they  This  was  held  a  correct  instruction;  and 

being  Jninora,  will  give  color  of  title,  under  this  charge  was  held  not  to  be  objection- 

which,  if  the  promises  be  held  adversely  able  as  t><mfiiiiiig  the  attention  of  the  jury 

during  tlie  statute  peiiod  after  the  heirs  to  the  nets  and  declarations  of  the  parties 

attai[i  their  niiijority.  their  right  of  action  at  the  making  i>rthe  deed  to  the  i^xclosion 

«ill  be  barred.     Vancleave  v.  Miltiken.  13  of  all  antecedent  and  snbseijuent   acts,  of 

Ind.    105.     But   a  deed  which  does  not  )iosseM<ion  »nd  the  like,  which  could  tend 

d  sc   I    th    1     1          t     I         k  Ipntrick  to  determine  the  tnieboundarj-.     Slayset. 

8    «ru.     23  T        113      If        I   -d  is  bilTirtv.  1  llead(Tenn.).  60. 

t     le.lt                  lit!     1    dwl    bthe  '  \Vo.«l3    v.    Banks.    14    N.    H.    Ill; 

gra  t               J                 rtn       tra  t,       d  the  Tliom]i*ou  o,  Cragg,  24  Tex.  5S2;  Jucksoa 

gra  to     hod    m    ked        1         Uy      1    the  v.  Cam^  !  Cow.  (N.  Y.)  505. 

1   t     as  th    I          f  th     lot  *  Jackson  r.  Woodniff,  ]  Tow.  (X.  V.) 

te.1     tl        V       1    11  tl    ttl     ftmn-  27ll. 

so          k«l.  "  llnl!  r.  I.OW,  1        " 
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cannot  claim  lands  by  constractive  possession,  which  are  not  embraced 
within  the  description  of  the  deed  under  which  he  claims ;  ^  but  as  to 
lands  ontside  his  boundaries,  but  contiguous  thereto,  he  is  put  to  his 
daim  of  actual  occupnnc}'.^  It  is  not  essential  in  all  cases  tliat  the 
land  should  be  described  by  metes  and  bounds ;  but  it  must  be  de- 
scribed in  such  a  manner  that  the  limits  and  extent  of  the  claim  can  be 
readily  ascertained.  Thus,  where,  in  an  action  of  trespass  to  land,  the 
jadge  instructed  the  jury  that  a  will,  devising  '^  all  my  lands  on  both 
sides  of  Haw  River,  in  Chatham  Count}',  and  all  the  mills  and  appur- 
tenances and  improvements  thereto,  said  propertj'  being  known  as  the 
McClenahan  Mills,"  gave  color  of  title,  provided  the  jury  found  that  the 
tract  was  well  known  throughout  the  country-  by  that  name,  and  that 
the  boundaries  were  all  ascertainable  and  visible,  and  the  plaintiff  was 
in  actual  adverse  possession,  was  sufficient  to  enable  him,  by  an  occu- 
pancy of  part  of  the  land,  to  claim  the  whole,  was  held  correct.'  It  is 
sufficient  if  the  instrument  relied  on  purports  upon  its  face  to  convey 
the  lands  in  question,  and  describes  them  with  such  definiteness  that 
they  can  be  easily  identified,^  although  in  fact  it  is  invalid  and  insuffi- 
cient to  pass  the  title,'  or  actually'  void/  or  one  that  is  voidable,  as 
a  deed  from  an  infant,^  or  from  an  officer  who  had  no  authority  in 
fact  to  convey  the  land,'  or  although  such  authority,  if  he  had  any, 
is  not  shown,'  or  although  made  under  a  sale  which  was  subse- 
quently invalidated  by  individual  or  judicial  action.^'    A  tax-collector's 


McMillan,  1  id.  143;  Lynde  v,  Williaina, 
68  Mo.  860.  In  the  case  first  cited  in  thia 
note,  the  conrt  announced  this  mle  as  to 
what  constituted  color  of  title,  and  held 
that  it  was  immaterial  whether  the  grantor 
acts  under  judicial  proceedings  or  other- 
wise, or  whether  the  title  was  actually  con- 
veyed or  not,  provided  the  grantee  went 
into  possession  under  the  deed  and  occu- 
pied for  the  requisite  statutory  period. 
1  Pope  V.  Hanmer,  74  N.  Y.  240. 

*  SUughter  r.  Fowler,  44  Cal.  195. 

*  Henley  v.  Wilson,  81  N.  C.  405.  In 
Congdon  v.  3Iorgan,  14  S.  C.  587,  an  en- 
try under  a  deed,  and  marking  out  the 
claim  by  survey  and  stakes,  and  building 
A  wharf  and  boat-sheds,  were  held  to  be 
possessory  acts  under  color  of  title. 

«  Jackson  v.  Frost,  5  Cow.  (N.  Y.) 
546;  Hall  v.  Low,  102  U.  S.461;  Lyndet>. 
Willianis,  68  Mo.  860;  Wales  v.  Smith,  19 
Ga.  8;  Dobson  v.  Murphy,  1  D.  &  B. 
(N.  C.)  586;  Coleman  v.  Billings,  ante. 

*  La  From1>ois  v,  Jackson,  8  Cow. 
(N.  Y.)  589;  Mason  r.  Ayres,  73  111.  121; 
Forest  v.  Jackson,  56  N.  11.  357;  Pagan  r. 


Rosier,  68  III.  84;  McCamy  v.  Higdon,  50 
Ga.  629;  Russell  v.  Modell,  78  lU.  186; 
Nowlin  V.  Reynolds,  25  Gratt  (Va.)  187; 
Pa3me  v.  Blackshear,  52  Ga.  637. 

•  Ewingv.  Burnett,  8  Pet  (U.  S.)  41; 
Moody  V,  Fleming,  4  Ga.  115. 

7  Murray  v.  Shanklin,  4  D.  &  B.  (N.  C.) 
54. 

s  Hester  v.  Coats,  22  Ga.  56. 

*  Hester  r.  Coats,  22  Ga.  56;  Riggs  v. 
Dooly,  7  B.  Mon.  (Ky.)  236;  North  v. 
Hammer,  84  Wis.  425;  Northrop  v.  Wright, 
7  Hill  (N.  Y.),  476;  Brien  v.  Sargent,  18 
La.  An.  108;  Bayly  v.  Doolittle,  24  IlL 
577. 

io  Hamilton  v.  Wright,  80  Iowa,  480. 
But  see  Presley  v.  Holmes,  33  Tex.  476, 
where  it  was  held  that  where  a  title  under 
which  an  occupant  holds  is  subsequently 
invalidated  by  judicial  action,  his  posses- 
sion from  the  time  of  such  invalidation 
becomes  tortious.  To  constitute  color  of 
title,  some  act  must  have  been  done  confer- 
ring some  title,  good  or  bad,  to  a  |jarcel  of 
land  of  definite  extent;  a  mere  disseiifor 
cannot  resort  to  the  metes  and  bounds  of 
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deedi'  a  paper  purporting  to  be  awill,'  a  deed  from  a  mortgagee,*  or  as. 
onreoorded  deed,  is  good  color  of  Utle.  Thus,  in  a  Vii^nia  (a 
it  appeared  that  ia  1845  N.  sold  a  tract  of  latiil  to  bis  sod  C,  who 
was  then  8e\'enteen  years  old,  ryotived  tbe  entire  purchase-mooe;, 
executed  a  deed  or  title  bond  thereto,  ivliicb  was  lost  or  mislaid,  a 
never  entered  of  record,  and  delivered  it  to  C.  and  put  bim  in  poa*' 
aesBioii  of  tbe  land,  who  luitnediatelj"  went  to  work  and  erected  a  dwell-  ■ 
ing-houae  thereon,  and  put  up  otiier  buildbgs.  Soon  afler  tbU  Bid« 
was  made  to  C,  N.  conveyed  thb  land  and  other  property  to  8.  tO 
secure  certain  debts;  and  in  1869  the  trustee  sold  the  land  nuder  the 
trust  deed  to  R.,  who  brought  ejectment  against  C.  to  recover  the  laud. 
On  the  trial,  after  R.  had  introduued  the  deeds,  C.  proved  tbe  abot* . 


tha  tTBct  npon  ohich  he  nrongfnilf  enters. 
St.  Louia  o..  Gorman,  S9  Mo.  GSS.  An 
nare^orded  deed  ia  guod  c^olor  of  titlv. 
Bardia  v.  Riirritt,  6  Jones  (X.  C.)  L.  1G9. 
An  admittieCmtor'a  deed  ia  void  on  amwiuit 
of  ilefvcta  in  the  order  of  sale.  Root  v. 
Ferrin,  37  Mo,  17.  So  a  dead  void  as  to 
the  )j[rantor's  creditors.  Harper  v.  Tnpley, 
3G  Miss.  fiOS.  Bat  it  ia  held  that  u  dwl 
wbicb  disoiaima  any  title  in  the  grantor  on 
ita  fnce  is  not  good  uolar,  aa  tbe  expcucioa 
of  a  bond  for  a  deed  signed  "A.  B., 
Agpnt."  Simmom  v.  Lane,  25  Cm.  178. 
If  real  eatale  ia  held  in  oomiuoli,  and  one 
l«lianC  aasiimefl  to  oonvey  the  entire  Iriiid, 
or  any  apecific  part  of  it,  by  metes  nod 
bounds,  his  deed  will  be  a  color  o(  tille, 
and  [Hi'ise'ssion  niider  it  for  the  statutory 
pi-iicni  nill  In'  lulverae  to  the  tille  of  tlie  co- 
tenanta,  and  tmr  their  right  to  recover  the 
land  uonvi^'ed.  Siivli  dee<l  nnd  [<o»ii-abion 
of  the  land  ia  an  at-tilal  ouKter  and  disseisin 
of  the  co-tenant,  which  he  is  honnil  to 
notice.  In  order  to  create  tliis  adverse  ro- 
Ifltion,  no  fonnal  or  other  notice,  from  tiio 
vendee  in  posscRsinn,  ia  neei-ssarj-.  Wei- 
singer  c.  Miirpliy,  2  Head  (Tcnn.t,  671. 
Tiiougli  a  tux  sale  of  land  be  irregular  nnd 
invalid,  the  collector's  deed  in  connclion 
with  (iroof  of  the  actual  possession  of  tlic 
land  by  Ibe  pnrehascr,  and  those  claiming 
under  liiiri,  during  tlie  whole  jicriod  of 
limitation,  is  HuBiticnt  to  entitle  him  to 
have  his  pos.session  protected  mid  bis  title 
quieted.  F.lliott  ».  Prarce,  20  Ark.  51)8; 
Cofcr  V.  Brooks,  id.  642.  A  judgment  <if 
the  county  court  in  proceediiign  to  .settle 
the  estate  of  n  person  who,  llio.igh  n-^re- 
sontcd  to  U'  deail,  proves  to  he  living,  can- 


not support  a  claim  by  adverse  occnpa 
under  the  statute  authorizing  auuh  ciajn  > 
wheo  founded  ou  "tlie  judgment  of  M 
comiietent  courti "  Ba<ih  prcK'Sedingt  in  i 
miniatering  are  alnoliitely  void  for  all  pi 
poses.  Jtolin  v.  SiiuniouB,  45  Wia.  SSI. 
A  deed  made  by  a  clerk  or  inaat«r  in  nitiitr, 
nder  he  goes  ont  of  office,  on  >  aUe  maib 
by  him  while  in  office,  is  color  of  litl^ 
though  not  otherwigfl  ojierative.  WillLuw 
c  Council,  i  Jones  (N,  C.)  L.  S06.  A 
ahcrilTa  deed,  accomiianied  witb  poastisdoQ 
under  it,  gives  a  color  of  title  without 
proof  of  the  judgment  and  execution,  and 
affords  a  starting-point  for  the  Ktotule  of 
limitations  to  run.  Heater  v.  Coats,  22 
r.a.  56.  The  universal  legatee  cannot  set 
up  tbe  will  of  the  ti-stnlor  ds  a  just  title, 
and  make  it  tiie  liasis  of  tbe  preseri|ition 
of  ten  years.  Gritfon  r.  Bhine,  12  La.  An. 
S.  A  title  by  descent  is  an  an^nmnce  of 
tble,  HubKuil  v.  Wood,  1  Snee.1  (Teun.l, 
dministmlor  is  within  th^  d" 


n  of  "other 


milhor 


sell  land," 
years'  actual  reshlcnc-.'  If  the  fouiidation 
or  source  of  the  title  by  which  a  (arty 
clainia  under  tlie  liniitntioii  ait  is  of  reo- 
onl,  the  title  is  "  di'<liicihle  of  rpcor>i," 
within  the  meaning  of  that  statute.  CJ- 
lins  V.  Smith,  l.t  III,  160.  A  void  and 
worthies."  deed  is  snffinent  as  foundatinn 
of  an  a.lveisc  pns«.>H,<ion.  Bolierts  t.  Pil- 
low, 1  Hemp.  (r.  ,>-;.)  fi-21. 

■  Rivers  r.  Thompson,  13  Ala.  «33. 

5  McConnell  v.  McPonnell,  64  N.C.  342. 

«  .Stevens  v.  Brooks,  24  Wis.  328. 

'  >fowlin  r.  Revnolds,  2j  Graft  (Va.) 
137. 
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facts,  and  then  proved  that  he  had  been  in  actual  adverse  and  peace- 
able possession  of  the  land  for  more  than  twenty  years  before  the  insti- 
tution of  the  suit.  It  was  held  that  if  the  claim  of  C.  was  under  a 
deed  purporting  to  convey  the  title  to  the  propert}',  whether  recorded  or 
not,  an  exclusive  [lossession  under  such  title  is  adverse,  not  only  against 
the  grantor  himself,  but  against  all  the  world.  It  has  been  intimated  in 
some  of  the  cases  that  there  may  be  color  of  title  without  any  convey- 
ance in  writing,  and  that  it  may  be  created  by  an  act  in  pais^  as  by  a 
verbal  gift  of  land,  with  a  survej'  and  surrender  of  possession  by  the 
donor  to  the  donee.^  And  in  another  case  ^  it  was  said  that  an  entry 
under  a  bona  fide  claim  originating  under  a  parol  contract  for  the  pur- 
chase of  land  and  payment  of  the  purchase-money,  where  the  boun- 
daries of  the  land  are  well  defined,  invests  the  purchaser  with  all  the 
benefits  of  constructive  possession,  the  same  as  though  there  had  been 
a  contract  in  writing  describing  tiie  lands.'  A  deed  made  under  a  sale 
of  a  life  estate  only,  does  not  constitute  sufficient  color  of  title  to 
become  the  basis  of  an  adverse  possession,  because  it  does  not  purport 
to  convey  the  fee.**  But  a  deed  executed  after  her  decease,  by  a  hus- 
band, of  lands  in  which  his  wife  had  only  a  life  estate,  if  it  purports 
to  convey  the  fee,  will  be  a  sufiScient  color  to  build  an  adverse  pos- 
session upon ; '  because,  as  a  rule,  although  the  statute  will  not  run 
against  a  remainder-man,*  yet  it  may  run  against  him  after  the  estate 
flails  in ;  and  where  a  husband  sells  the  fee  of  an  estate  of  which  he  is 

1  Runnels  v.  Runnels,  52  Mo.  108.  the  statute  of  limitations  of  three  years. 

»  McCall  V.  Neely,  3  Watts  (Penn.),  72.  Elliott  «.  Mitchell,  47  Tex.  445.  But  in 
A  defendant  in  ejectment,  desiring  to  rely  Georgia  it  has  been  held  that  to  warrant 
on  a  deed  as  color  of  title  for  the  purpose  receiving  an  execution  showing  levy  upon, 
of  establishing  title  by  prescription,  need  and  sale  of,  certain  land,  admissible  as 
not  show  affirmatively  that  the  person  who  color  of  title,  there  must  be  proof  that  a 
made  the  deed  had  either  title  or  posses-  deed  was  executed  in  accordance  with  such 
sion.  If  nothing  appears  indicatiye  of  sale.  Bairtl  v.  Evans,  58  Ga.  350.  In  all 
fraud,  that  is  sufficient  A  written  agree-  cases,  in  order  to  a  disseisin  of  the  true 
ment  to  divide  lands  owned  or  claimed  in  owner  by  adverse  possession  under  a  de- 
common,  though  made  by  the  administra-  fective  deed,  such  possession  must  be  exclu- 
tor  of  one  of  the  tenants  in  common  with-  sive;  it  does  not  extend  to  any  part  of  the 
out  an  order  from  court  for  the  partition  house  or  land  described  therein,  whereof 
thereof,  is  admissible  in  evidence  as  color  the  owner  has  actual  occupancy.  Bellis 
of  title.  And  though  such  an  agreement  v.  Bellis,  122  Mass.  414. 
does  not  prescribe  the  line  with  certainty,  '  Brown  v.  King,  5  Met.  (Mass.)  173; 
yet,  if  it  contains  certain  indicia  by  which  Magee  v.  Magee,  37  Miss.  138;  Robertson 
A  surveyor  can  ascertain  the  dividing  line  v.  Wood,  15  Ark.  1. 
agreed  npon,  the  paper  is  evidence  of  color  *  Dewey  v.  Mcl^in,  7  Kan.  126. 
of  title  to  the  extent  of  the  true  dividing  •  Forest  r.  Jackson,  53  N.  H.  857. 
line.  McMullin  v.  Er^in,  58  Ga.  427;  ^  Jackson  v.  Schoonmaker,  4  Johns. 
McNamara  v,  Seaton,  82111.  498.  A  title  (N.  Y.)  390;  3  Cruise's  Dig.  403;  Chesel- 
bond,  whether  the  purchase-money  be  paid  dine  v.  Brewer,  4  H.  &  McH.  (Md.)  487; 
or  not,  save  as  against  the  vendor,  is,  if  Hull  v,  Vandergift,  3  Binn.  (Penn.)  374; 
connected  with  the  sovereignty  of  the  soil,  Henderson  v.  Griffin,  5  Pet.  (U.  S.)  158; 
title,  or  color  of  title,  under  which  a  dp-  Litchfifld  v.  Kea<Iy,  1  Eug.  L.  k  Eq.  460; 
fendant  may  maintain  his  defence  under  Bradstreet  r.  Huntington,  5  Pet  (U.  S.)  40. 
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onlf  aeised  m  tenant  by  curtesy,  while  the  statute  will  uot  be  put  id 
motioii  aa  to  the  wife  or  the  beirs  of  the  wife  until  afU^r  her  death, 
jet  from  that  period  the  statute  begins  to  run.'     Aa  previously  stated. 


1  MiUn- ».  Schackloford,  S  Diiib  <Ky.). 
389;  Coiutantine  B.  Van  Winkle,  9  UiU 
(N.  Y,),  577;  Marraiusll  v.  CaUwell,  8  B. 
Mod.  (Ky.)  32;  Mellug  v.  Snowm/ui,  21 
Me.  301;  Brace  o.  Wood,  1  Met.  (Mass.) 
fi42.  But  vh^re  the  wife  jiiiiu  with  tlie 
hnaband  in  the  deed  in  ths  cmvEyaTice  of 
Bn  «sUt«  in  the  wife  in  tlil,  tlic  statute 
nins  from  thi'  dtdv  of  the  deed  ruid  posaca- 
BJon  under  it,  against  the  children.  Gid- 
dings  V.  Smith,  15  Vt.  3*1.  But  if  llio 
MnTpyance  U  in  the  name  at  the  husband, 
and  the  wife  signs  tlie  deed,  "in  tolien  of 
the  relinquiahment  at  nil  her  right  in  the 
bnrgnlned  prcmUea,"  it  has  been  held  thnt 
the  wife  ia  uot  barred  of  her  entry  after  the 
huBbaod'a  dor«u>P,  Brueo  e.  Wood,  ante; 
npon  the  geneial  doctrine  that  the  re- 
tDainder-man  isannot  he  barred  until  the 
estate  falls  in.  See  Oill  n.  Fauntleroy, 
8  R  Mon.  (Ky.)  177;  May  v.  Hill,  B  Utt. 
(Ky.)  313;  Patrick  c.  Chenanlt,  S  B.  Man. 
(Kj.)  315;  Cook  v.  Vtmven,  7  Eaat,  266; 
WnUingford  i.  Heart,  15  Mass.  471;  Jack- 
ion  P.  Johnson,  G  Cow.  (N.  V.)  74;  Wells 
V.  Prinofl,  9  Mass.  508;  Jackson  ii.  Sellick, 
8  Johns.  (N.  V.)  262;  Heath  v.  White, 
5  Conn.  228.  Where  then;  are  two  sep- 
StatB  righU  of  entry,  the  losa  of  one  by 
lapse  of  time  doea  not  impair  the  other; 
and  if  n  person  acrjiiires  a  second  right,  lie 
is  allowed  a  new  jierioj  in  wliitli  to  pur- 
sue his  remcdr,  although  he  has  neglected 
his  first.  2  Cruise's  Dig.  498;  Goodright 
V.  Forrester,  8  East,  551;  Hunt  v.  Bouni*. 
]  Sulk.  339.  A  reniaitiJer-man  exiwctant 
on  an  estate  for  life  or  years,  who  has  a 
right  to  enter  because  of  the  forfeiture  of 
the  tenant,  is  not  hound  to  avail  himself  of 
the  forfi-itiire,  and  his  neglect  to  enter  at 
that  time  do«H  not  bar  him  of  his  entry  on 
the  liniitntion  of  the  estate  by  efflux  of 
time  or  the  ileath  of  the  tenant.  Stowel 
0.  Zouch,  1  Plowd.  374;  Salmons i'.  Davis, 
29  Ma  176;  Woodson  v.  Smith,  1  Head 
(Tenn.),  276;  Stevens  v.  Win.shiji,  1  Pick. 
(.Mass.)  318;  Bell  v.  Mcrnwlcy,  2B  Gh, 
355;  Miller  v.  Ewing.  6  Cnsh.  (Mass.)  34; 
Gihson  V.  Ji-yne,  37  Miss.  IBS;  Gwynn  v. 
Jones,   2  G.  &  J.   (Md.)   173;   Wells   «. 


Prince,  9  Maas.  308;  Allen  v.  Blslceway, 
G  C.  &  P.  663.  Thia  rule  accoided  with 
the  maiim  of  the  old  cifil  law,  giutniic  diui 
Jura  coneurrual  in  itml  pertmll  (s^um  at 
ac  H  aneiU  in  dieersii.  According  to  Plow. 
DEN,  in  Stowel  1-.  Lord  Zouch,  I'kiwd.  374, 
when  there  were  throe  8el^a^ato  rights  in 
the  same  jierson,  he  was  onritlol  to  the  brs- 
etits  of  all  of  them  the  same  na  tliou^  tlwy 
existed  in  three  dilfenint  persons.  But  in 
England,  by  statute,  thia  old  and  wall.ea- 
tabliahed  principle  is  abolished,  exuejit  in 
cases  where  the  aauie  person  who  has  the 
reversion  has  also  the  particular  psialih 
In  a  caae  arising  under  the  statute  (3  ft  4 
Win.  IV.  sec.  3(1).  Johnson  b.  Liversedge, 
H  M,  k  W.  617,  co|>yhold  landa  were 
Burreudered  in  17BB  to  hushund  and  wife 
for  their  joint  Itres,  with  remainder  to  the 
beiia  of  tlie  husband.  In  ISOS  the  hofc 
hand  absconded  and  went  abruad,  sad  wu 
never  alterwanU  heard  of.  Id  180T  a  com- 
mission of  bankruptcy  issued  against  him, 
and  the  usual  assignment  of  his  estate  was 
made  by  the  commissioners  to  his  aaaigoee. 
The  wife  occupied  the  copyhold  estate 
until  her  death  in  1841,  whereupon  the 
assignee  waa  admitted.  On  these  circum- 
stances it  was  held  that  an  ejectment  by 
the  assignee  brought  after  her  death  was  in 
time,  for  that  the  huaband'a  reversion  in 
fee  was  a  future  estate,  within  the  meaning 
of  tlie  3  b  4  Wm.  IV.  e,  27,  %  3.  And 
the  court  thought  thnt  suplwsing  the  tweii- 
tieth  section  to  apply,  the  proviso  at  the 
close  thereof  apgdied  also,  because  the  wife 
had  been  in  possesion  during  the  whole 
period  of  her  life  until  the  time  of  her 
death,  and  though  she  had  not  reeoveivd 
that  jiossession  by  virtue  of  legal  proceeil- 
ings,  it  seemed  to  the  court  a  sufficient 
recoveryfor  the  purposes  of  the  section  that 
she  had  been  in  actual  possession  during 
the  whole  jieriod  of  her  life,  and  that  until 
her  death,  therefore,  there  would  be  no 
right  in  the  assignee  to  take  possession. 
Sec  also  Hall  v.  Mousdale,  16  &L  ft  W.  669. 
But  after  the  estate  haa  fallen  in,  the  rever- 
sioner must  enter  upon  the  land  within  the 
statutory   period,   Altemas   v.    Campbell, 
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EDj  writing  which  on  its  face  purports  to  oonyej  certain  lands  affords 
sufficient  color  of  title  for  the  purposes  of  the  statute,  although  fraudu- 
lent on  the  part  of  the  grantor,^  or  defective,'  or  invalid,'  or  void,* 
or  a  deed  from  one  ha\ing  no  title  or  authority  to  convej',*  or  a  quit- 
claim deed  which  conveys  no  interest.*  Thus,  a  deeti  executed  by  an 
attorney  without  authority,^  or  by  an  officer  upon  a  tax  sale  which 
was  invalid,*  or  by  an  administrator  which  was  void  for  want  of 
notice  to  the  heirs,*  or  a  quitclaim  deed  from  a  person  who  had  no 
interest,^*^  and,  in  a  word,  however  groundless  the  supposed  title  may 
be,  if  the  writing  purports  to  convey  it,  it  affords  color  of  title,  and  a 
proper  basis  for  an  adverse  possession  under  it."  Indeed,  it  has  been 
held  that  any  instrument  having  a  grantor  and  grantee,  and  containing 
a  description  of  the  lands  intended  to  be  conveyed,  and  apt  words  for 
their  conveyance,  gives  color  of  title."     The  rule  which  is  generally 


9  Watts  (Penn.),  28;  Berrington  v.  Park- 
hurst,  18  East,  489;  Ridgeley  v.  Ogle,  4 
H.  &  J.  (Md.)  128;  Goodright  r.  Cator, 
1  Doug.  477;  Doe  v.  Dan  vers,  7  East,  299; 
Harbangh  v.  Moore,  11  G.  &  J.  (Md.)  288; 
Jackson  r.  Haviland,  13  Johns.  (N.  Y.) 
229;  Brown  v.  Porter,  10  Mass.  93;  or 
bring  an  action  for  the  recovery  of  the  pos- 
session, in  which  case  the  confession  of 
lease,  entry,  and  ouster  dispense  with  an 
entry,  8  Cruise's  Dig.  383;  Den  v.  Moore, 
8  N.  J.  L.  6;  Bond  v,  Hopkins,  1  Sch.  & 
Lef.  418;  Jackson  v.  Cairns,  20  Johns. 
(N.  Y.)  801.  In  order  to  make  an  entry 
effectual,  it  roust  be  made  upon  the  land. 
Anonymous,  Skinn.  412;  Kennebec  Pur- 
chase V,  Labourie,  3  Me.  275 ;  Robinson  v. 
Sweet,  8  id.  316;  and  if  it  lies  in  two  or 
more  counties,  entry  must  be  made  in  each 
county,  Jackson  v.  Lunn,  3  Johns.  (N.  Y.) 
Cas.  115.  Bui  if  an  actual  entry  is  pre- 
scribed by  force  or  fraud,  then  his  inten- 
tion to  enter,  made  as  near  the  land  as 
possible,  has  been  held  sufficient  as  an 
equivalent  for  an  entry.  Jackson  v,  Hav- 
iland, 13  Johns.  (N.  Y.)  229;  Jackson  v. 
Schoonmaker,  4  id.  389;  2  Cruise's  Dig. 
289.  The  entry  must  be  made  animo  da- 
mandi,  and  must  be  indicated  either  by 
acts  or  words  accompanying  the  act,  Robin- 
son V.  Sweet,  3  Mo.  316;  and  must  bear  on 
its  face  an  unequivocal  challenge  of  the 
occupant's  right,  Altcmas  v.  Campbell, 
ante;  and  whether  so  made  or  not  is  a  ques- 
tion for  the  jury.  Miller  v.  Shaw,  anU  ; 
Dillon  V.  Mattox,  21  Ga.  113;  Haltzapple 
V.  Phillibaum,  4  Wash.  (U.  S.  C.  C.)  567; 
Brown  V.  McKinney,  9  Watts  (Penn.),  567; 


Hooper  v.  Gamer,  15  Penn.  St  517.  The 
entry  may  be  made  by  the  reversioner  in 
person  or  by  his  agent,  Hanua  v.  Cranmer, 
9  Penn.  St.  40;  IngersoU  v,  Lewis,  11  id. 
212;  or  even  an  entry  made  by  a  person  not 
authorized  may  be  ratified  so  as  to  make  it 
operative,  Hinman  v.  Cranmer,  ante. 

1  Griffin  v.  Stamper,  17  Ga.  108;  Gregg 
V,  Sayre,  8  Pet  (U.  S.)  244.  A  deed,  al- 
though not  recorded,  which  purports  to 
convey  title,  no  matter  on  what  founded, 
is  held  to  amount  to  color  of  title.  Lea  v. 
Polk  County  Copper  Co.,  21  How.  (U.  S.) 
493;  Hanua  v.  Renfro,  32  Miss.  125; 
Dickinson  v.  Breeden,  30  111.  279.  And  it 
has  been  held  that  color  of  title  may  be 
given  without  any  writing.  McClellan  v. 
Kellogg,  17  111.  498. 

2  McClellan  v.  Kellogg,  17  111.  498. 

8  Cofer  V.  Brooks,  20  Ark.  542;  Elliott 
V.  Pearce,  20  id.  508. 

^  Whitesides  v.  Singleton,  1  Meigs 
(Tenn.),  207;  Cornelius  v,  Giberson,  21 
N.  J.  L.  1;  Vancleve  v.  Wilkinson,  13  Ind. 
105;  Ewing  v.  Burnett,  8  Pet  (U.  S.)  41; 
Livingston  v,  Pendergast,  34  N.  H.  544. 

6  Hill  V.  Wilson,  2  Murph.  (N.  C.)  14; 
Munro  v.  Merchant,  28  N.  Y.  9;  Farrow 
V.  Edmonson,  4  B.  Mon.  (Ky.)  605. 

«  Minot  V,  Brooks,  16  N.  H.  874;  Mc- 
Camy  v,  Higdon,  50  Ga.  66. 

T  Hill  V.  Wilson,  ante, 

8  EUiott  V.  Pearce,  ante. 

•  Vancleve  v.  Wilkinson,  ante. 
w  Minot  V.  Brooks,  16  N.  H.  874. 

^^  La  Frombois  v.  Jackson,  ante. 
1'  Brooks  V.  Bruyn,  85  III.  892;  Childs 
V.  Showers,  18  Iowa,  261.    A  bona  fik 
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adopted,  and  which  seema  to  be  the  only  one  which  c&n  be  formulated 
upon  any  accurate  basis,  is,  that  color  of  title  is  that  which  in  api^ear- 
ance  is  title,  bet  which  in  reality  is  no  title  ;  and  the  questioo  as  to 
what  is  color  of  title  is  merely  a  question  of  law  for  the  court,  leaving 
the  question  of  occupancy  umter  it,  and  of  bona  Jidet  in  tJiose  States 
where  by  8tatut«  it  ia  required  to  tie  established,  for  ttie  jur}'.'  A  valid 
and  perfect  title  is  not  required ;  *  and  t  deed  without  a  seal,'  or  ooe 
that  is  not  recorded.*  is  sufficient. 

In  Louisiana,  by  statute,  good  faith  on  the  part  of  the  occupant  is 
made  an  essential  element ;  but  while  in  some  of  the  early  cases  in 
some  of  the  .States  the  courts  seem  to  hold  that  good  faith  on  the  part 
of  the  grantee  is  a  material  clement  in  determining  whether  a  convey- 
aoce  operates  as  color  of  title  or  not,  yet  it  is  not  easy  to  understsnd 
how  that  question  can  be  of  any  sort  of  importance,  e:suept  where  it  is 
made  a  necessary  element  by  statute.  One  of  the  verj-  essentials  of 
color  of  title  is  that  it  shall  be  raised  by  an  instrument  which  appears 


elaim  hj  raloi  of  tjtlo  is  not  tlispamgnd  by 
the  clumaut's  knowleitge  tbiit  the  bauu- 
dtiry  lines  are  uncertain,  and  tlie  title  dis- 
puted. One  wlio  enters  on  land,  claiining 
under  a  surrey  in  which  the  land  is  du- 
iioribisi  HB  "  witlin  the  disputed  torritory 
between  East  and  Wast  Joney,"  ii  not, 
tberernrr,  a  naked  tresjiaaser;  noi  doea  the 
fact  that  the  boundaiiea  are  unsettled  ahow 
that  tba  claiiQ  is  tnaile  maia  fdt,  or  is 
frandulsnt  in  law.  Camelius  v.  Giberaon, 
21  K.  J.  L.  1.  Color  or  title  is  anything 
in  writing,  connected  with  the  title,  which 
servi's  to  deliiie  the  extent  of  the  claim. 
Tlma,  a  fi.  fa.  wilh  the  sheritfs  r<^tum 
thereon,  setting  forth  a  levy  on  certain 
dewrilied  lund,  and  a  )iale,  is  adniissihie  in 
evidence  as  color  of  title  lu  niit  of  poascs- 
Bion.  A  sherifT's  deed  of  land  levied  un, 
left  unlinislied  by  the  sherifT.and  coinpletnl 
hy  Ills  successor  in  of&ix,  can  be  used  ns 
color  of  title,  only  fi-oui  jla  date.  Walls  r, 
Sm'th   Itr     8     Wh  re         U'    posse 


ni 


Lo  gH 

be  g  h  y  g 

and  commence  in  trespass,  and  when 
founded  on  writing  it  ix  not  essential  that 
it  shoulil  show  on  its  face  uprima/acie 
Utle,  but  it  nay  be  good  as  a  founrlation 
for  color,  however  defective,  see  McClel- 


S,  17  111.  498.  A  written  In- 
nol  always  neceasaiy  lu  nHl- 
Btitute  color  of  title,  but  there  must  in  »U 
cases  be  some  indicia  or  visible  »cU  of 
nwnership,  which  are  apparent  to  lii, 
showing  the  extent  of  the  banndoriat  of 
the  land  claimed.  Cooper  v.  Otd,  40  Ho. 
420.  Color  of  title  is  that  which  ie  a  titU 
in  appeannce,  but  not  in  reaUty;  and  poi- 
nesaion  under  an  invalid  deed  drawn  to  it 
the  protet'tion  of  the  statute.  Wright  r. 
Mattiaon,18How.<U'.8.)50;  Arrowsmithir. 
Burlinganie,  4  Mcl,ean  (U.S. ),  490;  Holden 
V.  Collins,  5  id,  1S9;  Barger  v.  Miller,  4 
Wash.  (U.  8.  C.  C.)  286.  in  Califorais, 
"radoo"  boundaries  are  equivalent  to 
notorious  evidence  of  possession.  Bojreau 
V.  CamplwII.  1  McAll.  (0.  S-  C.  C.)  119. 
The  sale  by  an  administrator  of  a  solvent 
estate  of  his  intestate's  land  under  license 
does  not  give  <'olor  of  title,  unless  a  deed 
is  expcuteil.  Livingston  v,  Pendergast,  34 
\    H    '44      See  also  Hester  v.   Coats,  22 

H  Renfro,  32  Miss.  125;  Dict- 

B    wn,  3fl  111,  299;   Wright  v. 

How.   (U.  S.)  SO;  Wales  v. 

.  8;  Lea  D.  Copper  Co.,  21 

w     U  S     493. 

nse  Samm,  27  Iowa,  503;  Hines 
B,  Robinson,  57  Me.  324  ;  Field  v.  Bojn- 
ton,  33  Ga.  239. 

'  Barger  p.  Hol>K  67  111.  502. 
•  Rawson  v.  Fox,  56  lU.  200. 
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to  oonvey  a  title,  but  in  reality  conveys  none ;  and  it  wonid  seem  almost 
ridicttloiis  that  it  ooald  be  of  any  sort  of  importance  for  the  purpose  of 
acquiring  title  under  such  a  convej^ance,  whether  the  grantee  acted  in 
good  faith  in  obtaining  it  or  not.  His  act  in  entering  into  possession 
is  a  wrong,  and  his  possession  continues  wrongful  until  it  ripens  into  a 
right  by  virtue  of  a  continuance  of  the  wrong  for  the  requisite  statutory 
period.  Without  any  title  whatever,  except  a  naked  claim  resting  in 
parol,  and  which  the  person  making  knows  to  be  groundless,  it  is  uni- 
versally held  that  a  title  may  be  acquired  to  the  extent  of  the  actual 
occupancy.  Now,  by  what  process  of  reasoning  is  Any  honafdes  dis- 
pensed with  in  the  former  case,  and  insisted  upon  when  a  person  enters 
under  a  color  of  title  ?  True,  in  the  latter  case,  the  occupant  is  not 
reBtricted  to  his  actual  occupancy,  but  is  treated,  under  proper  limita- 
tions, as  constructively  in  possession  of  all  the  land  that  is  described  in 
and  prima  facie  conveyed  by  the  conveyance  to  him.  It  has  never 
been  intimated  that  the  doctrine  of  constructive  possession  was  ex- 
tended to  such  cases  because  of  the  good  faith  of  the  occupant  in  taking 
his  conveyance,  but  it  is  predicated  entirely  upon  the  ground  that  the 
conveyance  marks  the  limits  of  his  clajpi,  and  operates  as  notice  to 
everybody  of  its  limit  and  extent,  and  it  is  upon  this  ground  alone  that 
the  doctrine  rests,  subject  to  the  condition  that  there  is  an  actual, 
open,  visible,  uninterrupted,  and  hostile  occupancy  of  a  part  of  the 
premises  conveyed  for  the  full  statutory  period.^ 


1  The  strictest  proof  of  the  hostile  in- 
ception of  the  possession  is  required.  As 
to  the  saperrening  change  of  possession, 
that  must  be  proved  by  an  accession  of 
another  title,  and  other  circumstances  fur- 
nishing a  motive  for  exclusive  claim.  But 
every  possession  is  adverse,  and  entitled  to 
the  peaceful  and  benignant  operation  and 
protecting  safeguard  of  the  statute  of  limi- 
tations, which  is  not  in  subservience  to  the 
title  of  another,  either  by  a  direct  acknowl- 
edgment of  some  kind,  or  an  open  or  tacit 
disavowal  of  right  on  the  part  of  the  occu- 
pant; and  it  is  in  the  latter  case  only  that 
the  law  adjudges  the  possession  of  one  to 
the  benefit  of  another.  See  United  States 
V.  Arredondo,  6  Pet.  (U.  8.)  743;  Clark 
V.  Courtney,  5  id.  354;  Bradstreet  v.  Hunt- 
ington,  id.  402;  Mclver  v.  Rogan,  2  Wheat. 
(U.  S.)  29;  Kirk  v.  Smith,  9  id.  241,  288; 
Lft  Frombois  v.  Jackson,  8  Cow.  (N.  Y.) 
589  ;  Gittens  v,  Lowry,  15  Ga.  836  ; 
Jackson  r.  Potter,  1  Paine  (U.  S.  C.  C), 
457  ;  Markley  v.  Amos,  2  Bailey,  608  ; 
Kay  V,  Barker,  1  B.  Mon.  (Ky.)  864  ; 
Moore  v.  Moore,  21  Me.  350  ;  Lamb  v. 


Foss,  id.  240;  MUlay  v.  Millay,  6  id.  387; 
Hamilton  p.  Paine,  5  id.  210 ;  Read  v. 
Thompson,  5  Barr,  103  ;  Dikeman  v, 
Parrish,  6  id.  210  ;  Hall  v.  Stephens,  9 
Met.  (Mass.)  418  ;  Moore  v,  Johnston,  2 
Speers  (S.  C. ),  288 ;  Rogers  v.  Hillhouse, 
8  Conn.  403;  Borrets  v.  Turner,  2  Hayw. 
(N.  C.)  114;  Armour  v.  White,  id.  69; 
Grant  v.  Winliome,  id.  57;  Anonymous,  id. 
134  ;  Hatch  v.  Hatch,  id.  84  ;  Tasker's 
liossee  V.  Whittington,  1  H.  &  McH. 
(Md.)  151. 

But  while  adverse  possession  is  a  pos- 
session under  color  or  claim  of  title,  and 
the  statute  ripens  no  possession  into  title 
which  is  unaccompanied  with  a  color  of 
title,  it  has  never  been  considered  as  neces* 
sary  to  constitute  an  adverse  possession 
that  there  should  be  a  rightful  title.  As 
a  geneml  nile,  where  possession  is  taken 
under  color  and  claim  of  title,  and  con- 
tinued for  the  requisite  period,  it  bars  an 
action  brought  for  the  recovery  of  the 
proi)erty;  and  it  is  immaterial  how  defec- 
tive that  title  may  be,  or  whether  the  occu* 
pant  makes  color  under  a  written  or  parol 
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We  think  th&t  the  weight  of  authority  sustains  the  nile  ttiat  any  in- 
strument which  purports  to  convey  lands,  and  deBcribea  tbem  deGniI«ly, 


cmtrect,  or  aveii  «ny  contract  at  bU.  It 
U  well  settled  that  a  continued  pi>!iap»siuu 
for  the  length  of  time  raqnired  l)j  the  Btal- 
uto  irf  limitationa,  nniior  pretaniw  orrlaim 
lit  right,  tip«DB  into  a  right  of  possesion, 
wliicli  will  toll  KD  entiy ;  and,  wlieneier 
the  8tatat«  of  limitatiotiA  in  set  up  on  n  de^ 
fence,  the  idea  of  right  is  excluded.  J]ick- 
aon  V.  Wheat,  18  Johns.  (N.  Y.)  41; 
Jackson  V,  Newlon,  id.  S5S;  Smith  >.  Lor- 
rilard,  10  iiL  3Gfl  ;  Smith  r.  Burtia,  B  id. 
180;  Jackson  r.  Woodruff,  1  Cow.  (N.  Y.) 
278;  Jackson  v.  Conip,  id.  606.  To  ™n- 
Btitote  an  adverse  possession  of  land,  an 
entrj  under  color  or  claim  of  title  is  suffi- 
cient; and  it  is  wholly  iinniaterial  whether 
the  title  afterward  turns  out  to  be  valid  or 
invalid.  Nor  is  it  mBterial,  when  the  en- 
try ia  made  under  a  conveyance,  whether 
such  conveyance  does  or  does  not  otntain 
covBDanU  of  wamnty.  And  it  haa  been 
lield  that,  where  the  sheriff  sella  lands 
upon  execution,  of  which  land  the  judg- 
niBDt  debtor  is  in  possession  claiming  un- 
der a  devise  in  fee,  and  the  purchaser  takes 
possession  under  the  slieriff's  deed  and 
continues  in  poaseasiou  for  the  statutory 
period  to  limit  en  action  for  its  recovpry, 
by  himself  or  his  grantees,  and  there  is 
nothing  in  the  circumstances  to  induce  a 
belief  that  the  pnrehosiTat  such  sale  knaw 
the  judgment  debtor  had  no  title,  tlie  legal 
inference  is  that  the  possession  is  adverse 
to  the  whole  world;  and,  unless  something 
afterward  occurs  to  change  the  adverse 
character  of  the  jiossession,  the  right  of 
the  real  owner  ia  barred.  And  it  lias  also 
Veil  helil  that  the  result  will  be  the  same 
when  the  entry  is  under  color  of  a  convey- 
ance from  the  sheriff,  although  such  con- 
veyance is  not  upon  its  face  auHicient  to 
coTivev  the  legal  title.  Jackson  v.  N'ewton, 
18  Johns.  (N,  Y.)  353.  And  the  fact  that 
the  purchaser  from  the  sheriff  is  afterward 
induced  to  doubt  the  validity  of  his  title 
under  the  sheriff's  sale,  where  he  continues 
in  possession  under  the  same,  it  seems,  will 
not  destroy  the  adverse  character  of  that 
possession.  Northrop  v.  Wright,  7  Hill 
(N,  Y.),  476.  It  has  been  held  by  the  Su- 
preme Court  of  Georgia  tliat  a  slierifT'a 
deed  is  admissible  in  evidence  as  color  of 


title,  although  un accompanied  by  the  ex- 
ecution under  which  the  projwrty  was  sold. 
Considering  that  the  sheriff  Mild  wilfaont 
authority,  and  this  is  the  moat  that  oui  ba 
preaumed  from,  the  absence  of  the  JStri 
fadan,  and  that  consequently  the  conviT' 
ancB  was  void,  still  the  court  held,  that  If 
the  puiiihawr  took  and  held  puaseasioll 
under  the  deed,  it  was  good  aa  color  of 
title.  Burkhatt«r  -b.  Edwards,  16  Ga.  B9S. 
And  it  was  held  in  North  Carolina  that  a 
sheriff's  deed  which  recited  the  execution 
under  which  the  sheriff  sold  the  land,  and 
it  thus  appeared  that  such  execution  wis 
tested .  and  signed  by  the  deputy  clerk  in- 
stead of  the  ciork  himself,  would  inure  ai 
oolor  of  title,  notwithstanding  the  conatl- 
tution  lequtres  atl  writs  to  bear  teat«  4nd 
be  signed  by  the  clerks  of  the  resjiccilvf 
oonrtB.  Den  p.  Putney,  3  Muiph.  (N.  C.) 
GS2.  One  who  enters  into  poaseasioo  of 
land  under  a  deed  purporting  to  convey  to 
him  an  estate  in  fee,  claiming  to  b»  wb 
and  exclusive  and  absolote  owner  in  fee 
thereof,  may  be  regarded  as  holding  ad- 
verse to  all  the  world.  Bi'ailstrtet  v.  Hunt- 
ington, S  Pet.  lU.  8.)  401.  A  deed  pnp- 
porting  to  be  executed  by  virtue  of  a  powOT 
of  attorney  from  the  owner  of  the  land, 
which  power  is  not  proved,  affords  suffi- 
cient color  of  title  on  which  to  found  an 
ail  verse  possession,  if  there  has  been  a  good 
constructive  possession  under  it.  Monro 
■0.  Merchant,  2S  N.  Y.  B. 

It  seems  to  be  well  settled  that  it  is 
enough  that  the  possession  of  land  is  un- 
der a  claim  of  title,  to  clothe  it  with  the 
character  of  an  adverse  holding  and  to 
give  it  cfflracy  as  a  liefencB,  when  of  suffi- 
cient duration  to  be  a  bar;  and  that  an  in- 
valid or  defective  title,  if  believed  to  be 
good,  will  be  equally  operative  with  a 
valid  one  in  giving  effect  to  a  possession 
takeu  and  held  under  it.  To  give  color  of 
title  does  not  require  the  aid  of  a  written 
conveyance  or  other  evidence  in  writing; 
but  it  is  only  necessary  that  the  entry  he 
made  under  a  tonn  fi^  and  not  a  pre- 
tended claim  of  title  existing  in  another. 
La  Trombois  f.  Jackson,  8  Cow.  (N.Y.) 
58B  ;  McCall  r.  Neely,  3  Watts  (Penn.), 
72.    Even  if  the  grantor  in  deeds  be  jostly 
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and  upon  its  face  appears  to  be  a  valid  deed  or  convejanoe  of  the 
premises,  is  a  sufficient  color  of  title,  regaixiless  of  the  question  of  bona 

chargeable  with  fraud,  but  the  grantees  paut  of  land.     Statutes  limiting  real  ac- 

did  not  participate  in  it,  and  when  they  tions  generally  operate  in  favor  of  the  men 

received  their  deeds  had  no  knowledge  of  wbo  cultivate  the  soil  or  inhabit  the  dwel- 

it,  bat  acce{)ted  the  same  in  good  faith,  the  ling-houses  of  the  country,  and  cannot  dis- 

deeds  upon  their  face  purporting  to  convey  criminate  between  the  rich  and  the  poor, 

A  title  in  fee,  and  showing  the  nature  and  the  powerful  and  the  weak,  the  wise  and 

extent  of  the  premises,  the  Supreme  Court  the  ignorant.     Looking  at  their  tendency 

of  the  United  States  hold  there  can  be  no  to  encourage  men  not  only  in  the  pursuits 

doubt  the  deeds  give  color  of  title  under  of  agriculture,  but  every  great  interest  of 

the  statute  of  limitations.     Gregg  v.  The  the  nation,  an  ailment  of  policy  arises 

of  Sayre,  8  Pet.  ( U.  S. )  244.     In*  for  their  equal  and  steady  application,  even 


deed,  it  may  be  regarded  as  settled,  upon  more  strong  than  of  statutes  whicli  are 
aathority,  that,  however  wrongful  or  fraud-  passed  to  limit  personal  stations.    All,  how- 
ulent  the  possession,  or  defective  the  title,  ever,   are  framed    on  the  most  salutary 
an  entry  under  claim  of  exclusive  title,  principles  of  general  policy.     They  have, 
founding  such  claim  upon  a  written  con-  with  great  propriety,  been  termed  statutes 
Teyance,  accompanied  by  a  continued  pos-  of  repose.  They  fix  a  term  broadly  marked 
session  for  the  requisite  period,  constitutes  and  easy  of  proof,  at  which  litigation  is 
an  effective  adverse  possession.    Possession  arrested ;  beyond  which  every  man  is  en- 
by  the  defendant  in  an  action  of  ejectment  abled  to  pronounce  that  his  possessions  are 
with  a  claim  of  title  can  no  more  be  an-  no  longer  open  to  disturbance.     The  great 
•wered  by  averring  that  he  knew  he  was  object,  no  doubt,  is  to  interpose  the  pre- 
wrong,  than  could  the  bar  of  two  years,  for  sumption  arising  from  delay  against  the 
example,  in  slander,  by  the  known  false-  loss  of  evidence  and  the  fictions  of  peijury; 
hood  of  the  libel  for  which  it  is  prosecuted,  but  in  this  view  alone  neither  open  wrong 
So  long  as  a  man  is  in  possession  of  land  nor  established  fraud  could  be  admitted  as 
claiming  title,  however  wrongfully,  and  an  exception  without  striking  at  the  prin- 
with  whatever  degree  of  knowledge  that  he  ciple  itself;  neither  can  be  received  with- 
has  no  right,  so  long  the  real  owner  is  out  proof,  and  that  would  bring  back  the 
out  of  possession  in  a  constructive  as  well  very  danger  which  the  statutes  are  in- 
as  an  actual  sense.     It  is  of  the  nature  of  tended  to  obviate.     For  these  and  kindred 
the  statute  of  limitations  when  applied  to  reasons,  it  has  been  expressly  held,  that 
civil  actions,  in  effect,  to  mature  a  wrong  neither  fraud  in  ol>taiuing  the  possession 
into  a  right  by  cutting  off  the  i-emedy.    To  of  land,  or  knowledge  on  the  part  of  the 
warrant  its  application  in  ejectment,  the  tenant  that  his  claim  is  unfounded,  wrong- 
books  require  color  of  title,   by  deed  or  ful,  and  frandultot,  will  excuse  the  negli- 
other  documental  semblance  of  right  in  gence  of  the  owner  in  not  bringing  his 
the  defendant,  only  where  the  defence  is  action  within  the  prescribed  period ;  nor 
founded  on  a  constructive  adverse  posses-  will  his  ignorance  of  the  injury,  until  the 
sion.     But  neither  a  deed  nor  any  equiv-  statute  has  attached,  excuse  him,  though 
•lent  muniment   is   necessary  where  the  such  injury  was  fraudulently  concealed  by 
possession  is  indicated  by  actual  occupa-  the  contrivance  of  the  wrong-doer.     But 
tion,  and  any  other  evidence  of  an  adverse  the  possession,  to  be  adverse,  must  be  in- 
claim  exists.     The  muniment  is  but  one  consistent  with  the  title  of  the  true  owner 
circumstance  by  which  to  make  out  an  ad-  who  is  out  of  possession  ;  it  must  be  ac- 
Terse  possession.     An  oral  claim  of  exclu-  companied  with  a  claim  of  title  exclusive 
rive  title  or  any  other  circumstances  by  of  the  rights  of  all  others,  and  must  be 
which  the  absolute  owner  of  land  is  dis-  definite,  notorious,  and  continued  for  th« 
tinguished  from  the  naked  possessor,  are  period  prescribed  by  the  statute;  and  that 
equally  admissible,  and  may  be  equally  is  all  that  is  required  to  ripen  the  poeses- 
satisfactory.     The  law  seems  anxious  to  sion  into  a  perfect  title.    Humbert  v,  Trin- 
extend  its  protection  over  the  actual  occu-  ity  Church,  24  Wend.  (N.  Y.)  587. 
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tUtt  or  mala  fidet  on  the  part  of  the  grantee  under  it.     The  office  of 

such  oonveyauoes  U  to  muk  the  limiu  of  the  ocoupant's  claim,  uij 

Bona  fidi*  cannot  be  uitt  to  he  reiiw-  conlradiction,  the  olyect  of  poMiug  Ibe  act 

»it«  to  uJvetaa  jmBHeBBiun,  although  thum  would   be   lru»tratni.     It  would  tcuii  Vt 

are  somo  cues  to  whli;h  the  idea  is  inti-  reader  titles  insecure."     Den  c.  Legget,) 

luated  that  fmud  ni»y  I"-  reifived  as  an  Murj'h.  (N.  C.)  639.     And  thia  i>  [n  ■» 

answer  to  the  slatuti-,  whcu  V.  in  iutrrpoaed  corduice  vrith  the  general  tenor  of  all  Ili( 

o^ioat  u  legal  claim.      ISJt   it  will   be  caaea,  both   English  and   Ameiinui.    jU 

found,  on  euuuinatioo,  that  thaw  caaea  iu  mrly  as  the  reiga  of  Queen  Eliulmth  tbt 

whtcli  anch  an   intitoation    is  contained  Engllih  uourU  r^ooguiied  the  doctrine.   Jtt  \ 

gonewUj  nrose  under  the  statuto  comvm-  atatute  bad  dtularod   tliat  a  fine  ahoujjt 

ing  ciiBlDperly  and  maintenance,  and  not  0]ierate  as  a  bar  to  all  strangers,  aavijig  {•> 

when  Ihe  atatulo   of  limitations  waa  in  all  persons  auU  Ihair  heire  auch  right  #| 

question.     PosBMaion  has  often  bean  held  they  llad,  so  that  they  putaued  it  by  Mtio^ 

to  bo  adverse  under  the  atatute  of  iiDiita-  or  entrj  williin  fiva  yeara  next  ari«.r  pnfr 

tions.  when  it  would  not  be  withiu  the  hunutiona  wade.     It  was  held   tbat  M^ 

meaning  of  the  statute  ooni»ming  cham-  even  infants  or /euua  rwivrti  were  oxovpUdr 

perty  aud  maintenajiue.     Jackson  v.  An-  but  all  limited  to  the  five  yean,  bccaOM 

UrBwa.  7  Wend.  (N.  Y.)  162;  Livingston  the  swtule  did  not  except  thera  in  wunta, 

V.  The  Peru   Irou  Company,  9   id.  611.  It  b  addci;   •■  Whosoever  conaidere  thai 

Ailcr  the  atalutoiy  limit,  it  ia  always  con-  this  act  wns  made  for  the  gwiaral  tnuKjaU. 

aidi-rod  dangetims  to  open  an  inquiry  ujion  lity  and  quiet  of  iulieritanoe  throughoot 

tbaiinio^iea  of  the  defcndaofa  claim.    In  the  rmUo,  whieh  mv  man'  to  be  favond 

one   oaaa  in   North   Carolina,   where  the  Uinu   the  nonage  of  bu  infant  in  a  eait 

limitation  was  only  aeren  years,  the  right  whicli  ramly  hapiiena,  will  not  think  thii 

to  inquire  into  tha  good  faith  of  the  claim  a  hard  or  rigid  conatruction;  and  allbao^ 

on   which  the  defendant   predicated    hia  sotnetimea  n  cnae  happens  for  which  that 

poaaeaiian  waa  dsnied.     In  that  case  the  is  oo  remedy,  yet  that  does  by  no  DMUf 

(tefeiidanl,   aa  the  plaintiff  alleged,   had  impeach  the  i-eaannableDeas  or  justio  of 

fraudulently  obtained   a  grant    from    the  thu  law,  beiniig  the  grciit  uuiiiher  of  |icoplf 

State,  whiuh  he  knew  covered  a  partof  the  who  are  prurided  for  by  it."     It  ia  then 

plaintilfs  previous  grant ;  and  held  seven  shown  that  them  might  be  aevetal  sueces- 

yenra'  possession  under  it.     The  jury  Wiire  aive   infnni'ita,   and  added  :    "  Then   the 

charged,  at  nm  jiriiw,  tliat  riu  paper  writ-  right  would  come  to  lie  tried  whi-n  it  it 

ing  foiindetl  in  fraud  could  operate  as  color  out  of  the  memory  of  any  man  living,  and 

of  title  in  favor  of  him  who  wiu  party  to  yet  in  sueli  a  dnrt  niuv  a  jury  would  be 

the  fraud;  and  the  question  of  suel]  frnud  under  the   ili'cessily  of  giving  a  verdict; 

Via  left  to  them  on  the  evidence.    Tln'y  anil  such  durkn«v<uiid  ignorance  would  he 

finding  for  tlie  plaintiff,  a  new  trial  was  the  uieausorintroducing  pcijm'y  and  many 

granted.    The  court  remarked  tliat  the  aet  othi-r  niiscliiers  which  the  makers  of  th« 

of  limitatiim  which  had  passed  in   1715  act  intended  to  ]irevent  by  removing  the 

wax  general;  and  the  judge,  deUvering  the  cause  of  them,  viz,  by  limiting  a  certain 

opinion  of  the  court,  adda;   "  1  would  any  tini.-.  which  they  did  not  intend  should  be 

Ui^t  the   law  s«  construed   ia  politic  and  cxceiiiled,  although  some   [lurticnlar  pei^ 

wise.     On  the  one  haiul,  it  may  he  said  aons  might  aulfer  for  i1.     Stowel  i.  Lord 

that  no  ma/n/ii'' poiispsEior  should  aoijiiire  Zouch,   Plowden,  3f>S,  371;   Maddocb  v. 

a  right,  no  matter  how  long  hia  j-issession  B.ind,  1  Irish  T,  B.  332,  340.    Those  cases 

may  have  continued.     Yet,  ai  parol  evi-  titi'd  from  tlie  courts  of  North   Carolina 

dencc  must  be  gone  into  for  the  purpose  ot  and  the  tilngliah  Kxcliei|uer,  arov  under 

proving   the  mala  ^Udea,    and   it    lieing  a  atututes  of  short  limitation,  and  tlie  strict 

thing  dejiendant  on  knowleilge  in  the  pos-  doctrine  laid  down  is  much  niore  apprupri- 

aessor,  a  thing  which  may  be  drawn  u[)un  ale  in  caries  of  long  than  in  abort  Itmita- 

him  by  peijnry  without  a  possibility  oi  tion;  and  in  a  css«  iu  tlie  English  Contt 
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they  are  admitted  in  evidence,  not  necessarily  to  prove  title,  but  merely 
to  indicate  the  extent  of  an  occupant's  claim,  and  as  a  defence  under 

of  Chancery,  the  Master  of  the  Rolls,  Sir  turbed  hj  any  one."    And  in  another  part 
Thomas  Plumer,  speaking  of  a  bar  in  of  the  same  case,  the  same  learned  Master 
twenty  years  by  adverse  possession,  uses  of  the  Rolls,  adverting  to  the  role  at  law, 
this  strong  language:    "The  question  is  said,  that  at  law  '*the  lapse  of  twenty 
never  a  question  as  to  the  title  belonging  years    affords    a  substantive    insuperable 
to  the  plaintiff  or  defendant :  time  ^uts  plea  in  bar.     It  Ib  the  fixed  limit  to  the 
out  the  inquiry  into  the  title,  except  only  remedy  ;    the  tempua  constUtUum,     One 
to  ascertain  that  the  possession  hais  been  day  beyond  is  as  much  too  late  as  one 
de  fado  adverse  to  the  claimant;  whether  hundred  years.    This  is  the  peremptory, 
amounting  strictly  to  a  disseisin,  abate-  inflexible  rule  at  law,  fixed  by  positive 
ment,  or  intrusion,  is  of  no  consequence,  statutes,  if  there  has  been  adverse  pos- 
provided  it  has  been  adverse;  that  is,  in-  session  and  no  disability  or  fraud.     No 
consistent  with  the  title  of  the  claimant,  plea  of  poverty,  ignorance,  or  mistake  can 
The  defendant  in  possession  has  a  right  to  be  of  any  avaiL     However  clear  and  in- 
stand  on  the  defensive,  and  throw  upon  disputable  the  title  if  the  merits  could  be 
the  plaintiff  the  burden  of  getting  over  the  inquired    into,   however   demonstratively 
preliminary  plea  in  bar  by  showing  a  title  tortious  and  wrongful  the  adverse  posses- 
to  sue ;  that  is,  by  proving  that  he  has  sion,  the  fact  of  such  possession  and  the 
made  his  entry  or  filed  his  bill  withiu  time  preclude  all  investigation  of  the  title, 
twenty  years.     The  question  respects  the  The  door  of  justice  is  closed.     The  claim- 
plaintiff's  right  to  the  remedy,  not  the  de-  ant  cannot  be  heard  to  show  his  title.     It 
fendant's  title  to  the  estate.     A  tortious  is  a  decisive  answer  to  him  that  he  comes 
act  can  never  be  the  foundation  of  a  legal,  too  late.    That  alone  is  the  bar.    His  title 
any  more  than  of  an  equitable  title.     It  is  remains,  but  he  has  lost  his  remedy.     The 
no  more  favored  by  a  court  of  law  than  a  statute  is  founded  upon  the  wisest  policy, 
court  of  equity,  considered  nakedly  by  it-  and  is  consonant  to  the  municipal  law  ol 
self;  but  the  statute  bar  arises  from  other  every  country.    It  stands  upon  the  general 
principles,  admitting  the  title,  if  it  could  principle  of  public  utility.  IiUercat  reipub- 
be  inquired  into,  to  be  clearly  in  favor  of  ^icct  uf-  nt  finis  lUium  is  a  favorite  and 
the  plaintiff  and  against  the  defendant,  universal  maxim.   The  public  have  a  great 
still  the  question  is,  whether  he  has  prose-  interest  in  having  a  known  limit  fixed  by 
cuted  that  title  in  time.    The  quiet  and  law  to  litigation,  for  the  quiet  of  the  com- 
repose  of  the  kingdom,  the  mischief  arising  munity,  and  that  there  may  be  certain 
from  stale  demands,  the  laches  and  neglect  fixed  periods,  after  which  the  possessor 
of  the  rightful  holder,  and  all  the  other  may  know  that  his  title  and  right  cannot 
principles  of  public  policy  take  away  the  be  called  in  question.    It  is  better  that  tha 
remedy  notwithstanding  the  title  veri  do-  negligent  owner,  who  has  omitted  to  assert 
miniy  and  the  tortious  holding  of  the  pos-  his  right  within  the    prescribed  period, 
sessor.     To  advert  to  the  merits  is  to  shift  should  lose  his  right,  than  that  an  opening 
the  question  from  the  real  subject  of  in-  should  be  given  to  interminable  litigation, 
quiry.      The  case  never  arrives  at  that  exposing  parties  to  be  harassed  by  stale 
point;  it  is  stopped  in  limine,  equally  in  demands  after  the  witnesses  of  the  facts 
the  courts  of  equity  as  of  law.     The  title  are  dead,  and  the  evidence  of  title  lost.** 
is  changed  in  both  by  the  operation  of  a  Cholmoudely  v.  Clinton,  2  J.  &  W.  1, 189, 
public  law  upon  public  principles  without  140,   155.     The  bill  was  dismissed  ;  tha 
regard  to  the  original  private  right.     If  plaintiff  appealed  to  the  House  of  Lords, 
the  negligent  owner  has  forever  forfeited  and  the  decree  was  affirmed.     The  case 
by  his  laches  his  right  to  any  remedy  to  was  finally  disposed  of  in  1821.     It  waa 
recover,  he  has  in  effect  lost  his  title  to  considered,  and  was  treated  by  the  court, 
recover.     The  defendant  keeps  possession  as  one  of  the  highest  importance ;  it  waa 
without  thd  possibility  of  being  ever  dis-  decided  by  the  oourt,  upon  a  full  review  of 
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the  statut«  of  limitations  in  oonncclion  witb  proof  of  the  requisite  period 
of  ovcilpancy.'  In  Louisiana,  the  statute  mokes  a.  distinction  between 
a  person  wlio  enters  in  gootl  fwth  and  ft  juat  title  and  one  who  does  not 
111  the  rormer  ease  possession  is  acquired  in  ten  years,  but  lauds  am 
prescrilx!d  for  in  thirty  years  without  any  need  of  good  faith  or  titls. 
In  most  of  the  other  States  the  statute  is  aileiit  upon  this  point,  and 
indeed  in  most  of  them  the  entire  doctrine  relative  to  conatruotive  poa* 
session  is  the  outgrowth  of  judicial  deuisions. 

Sec.  260.  Bzeantory  Contraota.  &o.,  PoaaeBelon  under,  —  When  an 
instrument  is  executed  to  a  persou  which  on  its  face  shows  that  the 
entry'  is  not  under  a  claim  of  title  in  himself,  but  that  it  is  in  another, 
it  follows  as  a  necessarj'  consequence  that  it  does  not  afford  color  of 
title,  and  that  no  length  of  possession  under  it  ean  ripen  into  alt 
adverse  title ;  and  under  this  rule  it  follows  that  a  possession  and  claiin 
of  laud  under  an  executory  contract  of  purchase  is  not  such  an  adverse 
possession  as  will  render  a  deed  from  the  true  owner  void  for  cham- 
pei'tv  or  maintenance ;  nor  is  it  such  an  adverse  possession  as,  if  con- 
tinued for  the  requisite  period,  will  bar  an  entry  within  the  statute  of 
limitations  ;  and  especially  it  is  in  no  sense  adverse  as  to  the  one  with 
whom  the  contract  is  made.' 

To  constitute  an  adverBe  possession,  it  must  not  only  be  hostile  in  its 
inception,  but  the  possessor  must  claim  the  entire  title ;  for  if  it  be 
subservient  to,  and  admits  the  existence  of,  a  higher  title,  it  is  not  adr 
verse  to  that  title."  But  where  a  contract  is  made  for  the  sale  of  land 
upon  the  performance  of  certain  conditions,  and  the  purchaser  enters 

be  found  providnl  by  statute  thut  no  pnsaesnion  will 
constdored  rtdverse  unless  eviJeocrd  bj 

itien  I'viiknw  of  title,  and  any  forgwl 
fraudulent  title  will  not  bt  evidence  of 

verse  possession.  But  this  U  contrary 
tlie  general  rule,  aud  where  no  statute 

Lsts  to  tile  contrary,  the  doctrine  is  to 

■  elfeet  before  stated.     Tyler  on  Eject- 


all  the  cases  which  were  then 
in  the  books,  and  it  certainly  gives  a  moat 
just  and  clear  view  of  llie  general  jioiicy  of 
the  statute  of  limitations  and  the  nature 
of  ndwrse  possession.    So  it  may  be  safely 


allirii 


1  that  ii 


all  CI 


■a  and  estaUlishes  a  different  doc- 
trine, a  possesaiou  to  be  adverse  need  only 
to  be  under  color  or  claim  of  title,  that  is, 
inconsistent  with  the  title  of  the  claiiiJint 
who  is  out  of  possession.  It  is  inconsist- 
ency, or  such  a  claim  as  puts  the  pliiintilf 

with  what  degree  of  known  wrong  in  the 
possessor,  or  how  defective  the  titli-  under 
which  the  jiosseBsion  «  claimed.  North- 
rop V.  Wright,  7  Hill  {N.  Y.).  476:  Bo- 
gardusv.Trinity  Church,  4  Sandf  (N.Y.I 
Ch.  833,  713,  738.  It  is  the  very  offi.:e  of 
the  statute  of  limitations  to  mature  a  pos- 
aeasion,  in  itself  wrongful,  if  acwm]ianie.l 
by  even  a  pretence  of  title,  into  a  lej;al 
riglil.  It  should  be  staled,  however,  that 
in  some  of  the  States,  as  in  Georgia,  it  was 


nient,  861. 

'  Finhiy  v.  Cook,  fl*  Barb.  (S.  Y.l  9. 

'  Jaekcon  v.  Johnson,  5  Cow.  (N.  Y.> 
7i;  Proprii-toi-s  of  No.  Si.\  v.  M'Parland, 
Vi  llass.  32.'>:  HiRginlntham  r.  Fisbtnck, 
1  A.  K.  Mar.  (Ky.)  500;  Wilkinson  ». 
KichoU,  1  B,  Hon.  (ICv.)  36;  Richardson 
V.  Brougliton,  2  N.  &  MeC.  (S.  C.)  417; 
Fowke  V.  Damall,  5  I.itt.  (Kv.)  318  ; 
Chiles  f.  Bridge,  Litt.  Sel.  Cas.  (Ky.)  423: 
Kirk  V.  Smith,  0  Wheat.  <U.  sll  288: 
Jackson  V.  llotchkiss,  6  Cow,  (N.  Y.)  m. 

»  fioltj.  r.  Shield,  3  Litt,  <Ky-)  34; 
TroprietorB  of  Township  Ko.  Sii  t. 
M'Farland,  12  Maas.  327;  Knox  v.  Hook, 
id.  331. 
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into  possession  under  the  contract,  his  possession  from  the  time  of  entr}' 
48  adverse  to  all  except  his  vendor/  and  it  seems  now  to  be  well  settled 
that,  after  the  performance  by  him  of  all  the  conditions  of  the  conti*act, 
he  Arom  that  time  holds  adversely  to  the  vendor,  and  fhll  performance 
is  treated  as  a  sale,  and  the  party  in  possession  may  acquire  a  good  title 
as  against  the  vendor  by  the  requisite  period  of  occupancy.'  But  an 
entry  cannot  become  adverse  where  it  is  made  upon  a  condition  to 
be  performed  bj-  the  person  entering  uutil  it  is  performed.  Thus,  where 
a  person  goes  into  possession  of  land  under  an  agreement  to  exchange, 
and  to  pay  a  balance  thereon,  a  conveyance  to  be  made  when  such  bal- 
ance is  paid,  the  possession  cannot  become  adverse  until  such  balance 
is  paid.  Thus,  in  a  Vermont  case,'  the  intestate  and  A.  verbally  made 
an  exchange  of  lands,  whereby  A.  was  to  have  the  demanded  premises 
if  he  paid  the  difference  in  value  between  them  and  the  land  for  which 
they  were  exchanged.  A.  went  into  possession  of  the  premises  under 
the  contract,  and  occupied  them  for  more  than  fifteen  jears,  claiming 
no  title  thereto  except  by  virtue  of  the  contract,  and  had  them  set  to 
him  in  the  list,  and  paid  the  taxes  thereon.  A.  never  paid  the  differ 
ence,  and  no  deeds  of  the  lands  were  ever  executed,  and  finally  A. 
surrendered  the  premises  to  the  intestate,  and  retook  possession  of  the 
land  he  let  him  have.  It  was  held  that  A.  acquired  no  title  to  the  prem- 
ises by  possession,  and  that,  after  such  surrender,  he  had  no  interest 


»  Whitney  v.  Wright,  16  Wend.  (N.  Y.) 
171 ;  Woods  V.  Dille,  11  Ohio,  455.  See 
Mc.  219. 

*  Ridgeway  v.  HolUday,  59  Mo.  444; 
Clapp  V.  Browningham,  9  Cow.  (N.  Y.)  930; 
Briggs  V.  Prosser,  14  Wend.  (N.  Y.)  228; 
£x  parte  Department  of  Public  Parks,  78 
N.  Y.  660  ;  La  Frombois  ».  Jackson, 
ante ;  Vroomau  v,  iShepherd,  14  Barb. 
N.  Y.)  441;  Fain  v.  Garthright,  6  Ga.  6; 
Brown  v.  King,  6  Met.  (Mass.)  178  ;  Cat- 
lin  V,  Delano,  88  Conn.  262  ;  Slark  v. 
Starr,  1  Sawyer  (U.  S.  C.  C),  16  ;  Mc- 
Call  V,  Necly,  8  Watts  (Penn.),  72; 
Hunter  v.  Parsons,  2  Bailey  (S.  C),  69  ; 
Bank  v.  Smvers,  2  Strobh.  (S.  C. )  24  ; 
Fowke  V.  Beek,  1  Speers  (S.  C),  291. 
Any  possession  which  is  accompanied  by 
the  recognition  of  a  superior  title  still  ex- 
iiiting  cannot  be  adverse.  Griswold  t;. 
Bntler,  8  Conn.  246.  But  where  a  person 
enters  under  an  agreement  to  purchase, 
whether  by  parol  or  otherwise,  and  pays 
for  the  land,  or  takes  a  deed  which  is  de- 
fective, the  possession  from  that  time,  prima 
facie  becomes  adverse.  So.  School  Dist  v. 
Blakeslee,  18  Conn.  285;  French  v.  Pearce, 


8  id. 489;  Bryan  t^.  Atwater,  6  Day  (Conn.), 
181.  In  such  a  case,  after  the  requisite 
statutory  period  the  jury  may  presume  a 
conveyance.  Maltonner  v.  Dimmick,  4 
Barb.  (N.  Y.)  666.  And  a  specific  per- 
formance of  such  a  contract  will  not  be 
denied,  even  though  thirty  years  have 
elapsed  since  the  right  to  have  it  matured. 
Somerville  v.  Trueman,  4  H.  &  McH. 
(Md.)  48;  Ripley  v.  Yale,  18  Vt  220; 
Appleby  v.  Obert,  1  Harr.  (Del.)  886; 
£llison  V.  Cathcart,  1  McMuU.  (S.  C.)  6; 
Woods  V.  Dille,  11  Ohio,  455;  Pendergast 
V,  GuUatt,  10  Ga.  218  ;  Magee  v.  Magee, 
87  Miss.  188  ;  Drew  v.  Towle,  81  N.  H. 
681;  McQueen  v.  Ques,  86  Ala.  808;  Tau- 
dcr  V.  Rounseville,  12  Tex.  196  ;  Paxson 
V.  Bailey,  17  Ga.  600.  But  while  the  con- 
tract is  unperformed  on  the  part  of  the 
vendee,  and  he  is  in  possession,  he  is  treated 
as  tenant  at  will  to  the  vendor,  and  not  as 
a  disseisor.  Brown  17.  King,  ante ;  Stam- 
per V,  Griffin,  20  Ga.  812;  Van  Blarcom 
V.  Frike,  26  N.  J.  L.  861  ;  Jndger  v, 
Barnes,  1  Heisk.  (Tenn.)  570;  Ormond  v. 
Martin,  1  Ala.  Sel.  Cas.  626. 
'  Adams  v.  Fullam,  47  Vt.  55S. 
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therein  which  could  be  taken  on  &  debt  esiating  before  the  surrender.  The 
fftct  that  a  vendee  under  a  eontruct  to  purchase,  who  went  into  posses- 
sion  under  it,  abandons  the  possession  of  the  land,  and  subsequentlj  guet 
into  possession  under  a  lease  from  another,  will  not  make  hia  ix}ssesBion 
adverse  to  his  vendor.  Ilis  second  entr;  and  iwsscssion  relates  back 
to,  and  continues  the  possession  under,  the  oiigiual  possession,  and  will 
not  create  a  new  and  adverse  iwsseasion.'  This  is  also  Uie  rule  as  to 
all  permissive  entries  upon  land,  »a  under  a  license,  &c.,  so  long  as  the 
license  remains  unrevokod,  there  caii  be  no  adverse  occupancy,  but 
possession  continued  after  the  license  has  expired  may  become  ad* 
verse.'  And  the  same  rule  holds  as  to  any  pcvmisaive  entry.  So  long 
afi  the  occupation  is  under  such  permission,  the  possession  cannot  Iw 
adverse  ;  hut  when  the  pei-mission  b  withdrawn,  or  tenninatca  by  efflux 
of  time,  or  the  occupant  disclaims,  and  gives  notice  of  such  discliviniet 
to  the  person  under  whom  he  cntereil,  he  may  hold  adversely.*     Thi 

>  Pratt  e.  Canfield,  97  Ho.  fiO.  opn,  notorioiw,  »nd  Bscluaive  possoeaki^ 
'  Bubcook  e.  Utter,  32  How.  Pr.  (N.  Y.)  marked  by  definite  boundnricB,  wliich  ii 
4S9  ;  Luce  b.  Cariey,  81  Wend.  (N.  Y.)  neceBsary  to  render  it  adverse  to  the  till* 
4E1;  F«rri»h  o.  Uoon,  *0  CaL  33.  of  the  legil  ownsr.  LiviugHtoa  v.  Pbb- 
*  See  pa^  sec.  3fiS,  LaniUDrd  uid  Teu-  dergast,  31  N.  H.  Sit.  Aiid  it  maf  bt 
U)t ;  White  V.  Hit|>eniui,  43  Micb.  267  ;  said  tliat  the  })oaaessioa  b;  an  adDUOia- 
Thompson  v.  Felton,  54  C»J.  6*7.  It  i»  tratur  of  the  estata  of  the  mteHtate,  uea- 
indiepenHhIo  to  a  claim  of  title  bj  adverse  llnuoil  for  a  long  time  after  the  period  Ibn- 
poaewian  that  it  aboold  have  been  under  iud  by  luw  for  closing  the  adnuniatntiaa 
»  claim  of  title;  bat  a  posaaaioii  originallj  and  distributing  the  property,  does  not,  bj 
p«nniuiva  will  nerer  beoama  adri'rac.  Uia  more  lapse  of  time,  ehuiige  the  ongiod 
Adama  v.  Qaice,  30  Misa.  397.  And  it  is  {^1jHrar:ter  of  the  posseioion,  and  maJte  it 
also  necessary  that  the  potscaKion  should  adverse  ngninst  tbow  entitled  to  distribn- 
br  held  by  the  claimant,  or  some  one  in  tion,  or  I'reate  any  right  or  title  in  the  ad- 
privity  with  him;  if  it  is  really  held  by  a  ministrator  under  the  statute.  Harriet  n, 
peraon  with  whom  the  claimant  resides,  Swuti.  IS  Ark.  495.  Tlie  ailmiaiatrator  cf 
the  pa.s!ii!ssion  is  not  adverse.  Thus,  wtiere  an  estate,  administi^red  as  solvent,  at  tbe 
a  father  colnrably  sold  to  his  son  certain  sale  under  hia  license,  hid  oif  the  land  bim< 
lands,  of  wliicb,  after  his  death,  the  widow,  aelf,  entered  upon  and  kept  possest^iuu  of 
as  head  of  the  family  (she  being  adtiiinis-  it  about  tbrce  yean,  without  deed  or  writ- 
tratrix),  held  possession,  it  was  held  that  iug,  except  a  niemorandum  of  the  sale, 
her  possession,  altliough  the  son  resided  signed  by  tlie  anetioin-er,  considering  him- 
witb  her,  could  not  be  treated  as  the  ]ios.  self  the  owner,  and  exercising  acts  of 
session  of  the  son,  so  as  to  n'oder  it  avail-  ownersliip.  By  agreenicut  between  him- 
able  to  him  under  the  statute,  as  against  self,  the  l^al  guardian  of  the  heirs,  and 
the  inteslotu's  creditors,  Siiodgross  v.  the  widow,  their  mother,  with  the  consent 
Andrews,  30  Miss,  472.  Evidence  that  an  nf  her  husband,  she  having  contracted  a 
administrator  entereil  into  the  possession  sectid  innrriogi',  the  oil  ministrator,  by  • 
of  land  of  his  intestate,  upon  a  sale  under  di?>'d  in  his  private  capacity,  and  not  aa 
a  license,  at  which  the  land  was  struek  ofT  atlministrator,  conveyed  the  laud  to  th« 
to  huuself,  that  he  considered  himself  the  infant  heirs,  in  consiileration  of  the  indebt- 
owner,  had  tlie  land  sur'eycd  and  the  lines  edness  of  tba  ejitati!  to  the  mother,  for  tha 
around  it  marked,  let  a  neighbor  mow  over  su|>]>ort  of  the  infant  children  under  seven 
a  part  of  it,  and  cut  three  or  four  pine  tim-  years  of  age.  and  of  a  sum  which  had  been 
ber  trees  u]X)n  it,  during  an  occupation  of  agreed  to  be  paid  to  her  by  the  adminii- 
about  three  years,  is  not  evidence  of  that  trator,  with  the  consent  of  the  legal  guu> 
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mle  that  to  make  an  entry  adverse  it  must  be  hostile  in  its  inceptloUt^ 
is  subject  to  the  exception  that  a  party  so  entering  may  disclaim,  and 

ttom  the  time  when  notice  of  such  disclaimer  is  brought  home  to  the 
person  under  whom  he  entered  his  possession  becomes  adverse,  but 
that  he  takes  nothing  by  his  previous  occupancy.^    An  entry  under  a 

dian  in  lieu  of  dower;  it  being  intended  id.  168;  Jackson  v,  Parker,  8  Johns.  Cas. 
and  understood  that  the  deed  given  to  the  (N.  Y.)  124  ;  Guy  v.  Moffitt,  2  Bibb 
infants  should  be  for  the  use  of  the  mother,  (Ky.)>  507;  McGee  v,  Moxgan,  1  A.  K. 
and  that  the  land  should  belong  to  her.  Mar.  (Ky.)  62.  Where  a  party  occupied 
The  mother  and  her  husband,  with  the  land  as  thu  tenant  of  the  owner  until  the 
infant  heirs,  as  part  of  their  family,  en-  death  of  the  latter,  and  after  that  held 
tared  after  the  conveyance  from  the  admin-  possession  in  right  of  his  wife,  who  was  an 
istrator,  occupied  the  land,  claiming  it  as  heir  of  the  deceased  owner,  during  which 
hers,  built  a  house  upon  it,  and  exerdsed  he  acquired  the  interest  of  several  of  the 
ownership  during  the  life  of  the  husbaud,  other  hail's,  he  always  recognizing  their 
and  the  widow  subsequently,  during  the  claims,  it  was  held  that  his  possession 
minority  of  the  heirs.  It  was  held  that  after  the  death  of  the  owner  was  not  ad- 
the  deed  from  the  administrator  was  to  be  verse  to  the  remaining  heirs,  but  in  con- 
considered  as  confirming  the  title  of  the  sonance  with  their  rights.  Busch  v.  Hus- 
heira,  and  not  as  adverse  to  it,  and  that  the  ton,  75  111.  878.  In  KiUe  v.  £ge,  79  Penn. 
mother  could  not  be  jtermitted  to  set  up  St.  15,  it  appeared  that  in  1815  £.  conveyed 
her  supposed  equitable  title  under  it  as  unimproved  land,  known  as  the  **Cox 
cestui  que  tnut,  as  color  of  title,  to  qualify  Tract,"  in  trust  for  the  wife  of  his  son  and 
the  possession  so  as  to  render  it  adverse  to  her  heirs,  and  died  soon  afterwards.  At 
the  title  of  the  infeuits  as  heirs-at-law.  the  time  of  the  conveyance,  and  before, 
Livingston  v,  Pendergast,  84  N.  H.  544.  the  son  occupied  an  adjoining  iron-works 

1  McGee    v.   Moigan,  1   A.    K.    Mar.  of  his  father,  known  as  '*  Mt.  Holly  Es- 

(Ky.)   62;    Brandt  v,  Ogden,    1  Johns,  tate;"  this  was  adjudged  to  him  in  pnrti- 

(N.  Y.)  156;  Jackson  v.  Parker,  3  Johns,  tion.     He  coaled,  cut  timber,  &c.,  on  the 

Cas.  (N.  Y.)  124;  Kirk  v.  Smith,  9  Wheat,  "Cox  Tract"  for  more  than  twenty-one 

(U.  S. )  241 ;  Jackson  v,  Bimer,  48  111.  108.  ycara     The  "  Mt  Holly  Estate  "  was  sold 

3  Hamilton  v.  Wright,  80  Iowa,  486  ;  by  tlie  sheriff  in  1886  as  the  property  of 
Huls  V.  Buntin,  47  IlL  897.  An  entry  by  the  son;  the  trust  deed  was  not  recorded 
one  man  on  the  land  of  another  is  an  ouster  until  June,  1848.  The  wife  died  in  De- 
of  the  legal  possession  arising  from  tlie  oember,  1848,  and  the  son  in  1858.  No 
title,  or  not,  according  to  the  intention  claim  for  the  "Cox  tract"  was  made  by  her 
with  which  it  is  done  ;  if  made  under  heirs  till  they  brought  ejectment  in  1872 
claim  or  color  of  right  adverse  to  the  legal  against  parties  claiming  under  the  sheriff's 
title,  it  is  an  ouster;  otherwise  it  is  a  mere  sale,  and  alleging  that  the  "  Cox  tract" 
trespass;  in  legal  language,  the  intention  was  part  of  the  "Mt.  Holly  Estate."  It 
guides  the  entry  and  fixes  its  character,  was  held,  1st,  That  the  heirs  could  re- 
The  doctrine  of  adverse  possession  is  to  be  cover.  2d,  That  the  record  of  the  deed, 
taken  strictly,  and  not  to  be  made  out  by  showing  that  it  was  executed  and  acknowl* 
inference,  but  by  clear  and  positive  proof,  edged,  raised  the  legal  presumption  that  it 
Every  presumption  is  in  favor  of  posses-  had  been  delivered.  8d,  That  E.  being  the 
non  in  subordination  to  the  title  of  the  owner  of  the  land,  and  having  by  the  deed 
true  owner.  An  entry  adverse  to  the  law-  of  trust  separated  the  "  Cox  tract "  from 
ful  owner  is  not  to  be  presumed,  but  must  the  "  Mt.  Holly  Estate,"  evidence 'of  poe- 
be  proved.  And,  to  make  the  possession  session  of  the  "Cox  tract"  by  the  son,  in 
of  a  party  a  bar  in  the  action  of  ejectment,  connection  with  that  estate  before  the  deed, 
strict  proof  is  necessary  that  it  was  hostile  was  immaterial  to  establish  adverse  hold- 
in  its  inception.  Brandt  v.  Ogden,  1  ing  by  him.  4th,  That  the  "Cox  tract,** 
Johns.  (N.  T.)  156  ;  Jackson  t;.  Sharp,  9  not  being  described  in  the  proceedings  ia 
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purliljon  as  part  of  the  "Mt  Holly  Es- 
tate," neither  the  son,  nor  those  cUJniiiig 
under  him,  took  any  title  to  it,  by  the  ad- 
jnrlicattoQ  to  him  of  that  estate.  Bib, 
That  the  posfieaaion  of  tlit!  eou  during  the 
life  of  hia  wifB  was  not  adveree,  and  that 
the  itatute  did  not  run;  and  that  the  evi. 
denoe  in  the  cam  did  not  »how  a  contin- 
UODB  poaaeuioD  after  the  ahenff's  tale. 

The  (jnality  and  extent  of  the  right  ac- 
quired by  pojaewioD  of  Unda  depends  upon 
Uie  claim  acuompanying  it.  To  be  ad- 
vene BO  aa  to  ripen  into  a  title  when  long 
anongh  continued,  miut  be  neniuipanied 
by  a  ulaim  of  title  in  fee.  A  claim  Dimply 
of  BD  unexpired  tvrui  for  years  ia  not  in 
hostility,  but  in  accord,  with  the  true  title. 
Therefore,  in  an  action  ol  ejectment,  where 
defendant  claimed  under  a  eonveyaDce  pur- 
porting to  grant  the  unexpired  tenu  of  an 
•BUHsment  lease,  —  held,  tlmt  possesaioa 
thereunder,  however  long  continued,  did 
not  give  title;  aud  that,  upon  pnnf  of  the 
rightful  title  in  plaintiff,  it  devolved  npon 
defendant  to  show  the  validity  of  the  lease 
and  hia  right  ufposaeiwion  under  it;  and 
that,  in  the  ahaence  of  such  proof,  plain- 
tilT  was  entitled  to  reoover.  Bedell  r. 
Shaw,    59    N.    y.    *S,     The  adrerw  pos- 

world  that  he  can  maintain  whatsoever 
title  he  h.-is  against  all  the  worid.  So  b<dd 
as  to  a  milrond  company's  possession  of  a 
strip  of  land  over  which  its  trains  were 
running  daily,  aa  ugniust  the  chiiin  of  a 
pai'ly  whose  grantor  hail  more  than  twenty 
yeais  previously  quilclaimed  the  same  to 
the  eoni)iany's  coqiorate  preden-ssor;  the 
correctness  of  a  recorded  {>lat  being  in 
issue,  .leffi-rsonville,  &e.  It.  R,  Co,  v. 
Oylor,  60  Ind.  3S3.  Wliero  luiids  of  a 
married  woman  arc  sold  by  her  husbnn'l, 
the  posseaiiun  of  the  grantee  doi-a  not  be- 
come adverse  lo  the  wife  until  the  nuir- 
riage  is  terminati-J.  Stephens  t,  SIcCor- 
mick,  G  Bush  (Ry.),  131. 

One  of  the  eaidinal  rules  which  apply 
to  aeta'of  limitation  generally,  and  whi<']i 
has  been  recoguizeil  in  the  courts  of  Eng- 
land, and  in  all  otliers  where  the  nilr-s  es- 
tablished in  tbosr  courts  have  been  adojited, 
is,  that  possession,  to  give  title,  must  be 
adversary;  and  it  cannot  he  adversary  un> 


is  hostile  to  the  true  title.     Sail 

JcsTicE  Marshall  :  "  To  allow  a 

dilferent  constructioa  would  be 

of  limitatiouB  a  statute  for  Uh 
encouragtiaent  of  fraud 
ble  one  man  to  steal  the  title  of  another  by 
professing  to  hold  under  iL  No  laws  ad- 
mit of  such  constructiao."  Kirk  v.  Smitta. 
SWheat.  (C.  S.|g41,  288.  And  it  has  re- 
cently bin-n  held  by  the  Supreme  Court  of 
Illinois  that  an  adverse  possession  suHicieul 
to  defeat  the  legal  title,  where  there  ia  na 
paper  title,  must  be  hostile  in  its  ineep- 
lion,  and  ta  not  to  be  made  out  byinfercao^ 
but  by  clear  and  positive  proof.  And  fu^ 
ther,  that  the  posweasion  must  be  such  M 
to  ahow  clenrly  that  the  party  claims  t)M 
land  as  his  own,  openly  and  exclusivelj, 
Jackson  r.  Bimor,  48  111.  198. 

It  has  been  held  that  a  posResainn  taka 
under  a  grant  from  the  Freoch  Canadian 
government,  before  the  conijnest  of  Cauadt 
by  the  British,  of  Und  in  the  State  of  N«w 
York,  cannot  be  deemed  a  poaeeuion  Ik 
hostility  to  any  privataor  individual  ligb^ 
and  must  be  considered  «a  held  in  sqlm^ 
dinatioa  to  title  conveyeil  by  a  patent  of 
the  State.  Jscksoo  v.  Watura.  13  Johnfc 
(X.  T.)  3SG  :  Jackson  v.  Ingmham.  1  id. 
163. 

Where  the  portv  did  not  originally  en- 
ter into  the  poaseas'ion  of  th^  land  under  a 
title  hostile  to  the  till.'  of  the  owner.  It 
will  l>e  inleu'led  that  be  <-ntercd  under 
his  title.  Jscksou  t'.  Thunio-s  16  Johns. 
(K.  V,)292.  but,  IIS  it  boa  \»-en  before 
intimated,  if  a  niim  enters  on  land,  with- 
out claim  or  color  of  title,  and  no  privity 
exists  lietween  him  and  the  real  owner,  he 
mar  aftrrward  acquire  such  a  title  tu  the 
land  us  the  law  will,  jirimi  facit,  eonsiJer 
n  giioil  title,  and  from  that  moment  his 
jKissessioii  becomes  adverse.  Although  the 
party  was  not  originally 


\ 


eithel 


hostile 


0  the 


true  title,  fi-uni  llie  moment  he  acquired  a 
colorahle  title,  and  claimed  under  it.  that 
moment  his  jiossession  became  hostile  to 
the  title  of  the  tniB  cloimant.  SpEsrr.B, 
C.  J.,  said;  "The  principle,  however,  that 
tlie  possession  must  in  its  inception  l>e  sd- 
well  under- 


stood.     In    those    cases    : 


which  that 
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adverse  to  the  donor,  and  ripens  into  a  title  after  the  lapse  of  the 

obseiration  oocnn,  nothing  had  happened  assertion  of  an  adrene  right,  and  to  be 

to  change  the  character  of  the  firat  pneaea-  brought  home  to  the  party,  are  indiapen- 

aion,  and  that  was  considered  as  denoting  sable  before  any  foundation  can  be  laid  for 

quo  OHimo  the  possession  was  held  after  the  operation  of  the  statute  of  limitations. 

the    first   entry."    Jackson    v,  Thomas,  Otherwise  the  grossest  injostice  might  be 

anU;  Jackson  v.  Frost,  5  Cow.  (N.  Y.)  practised;  for,  without  sQch  notice,  the 

846.     In  all  cases,  however,  where  a  party  owner  of  the  land  might  well  rely  upon 

is  in  possession  of  lands  in  privity  with  the  fiduciary  relations  under  which  the 

the  rightful  owner,  nothing  short  of  an  possession  was  originally  taken  and  held, 

open  and  explicit  disavowal  and  disclaimer  and  upon  the  subordinate  character  of  the 

of  a  holding  under  that  title,  and  assertion  possession  as  the  legal  result  of  those  rela- 

of  title  in  himself,  brought  home  to  the  tions.     The  statute,  therefore,   does  not 

owner,  will  satisfy  the  law.    Short  of  this  begin  to  operate  until  the  possession,  be- 

the  party  will  still  bo  regarded  as  holding  fore  consistent  with  the  title  of  the  real 

in  subserviency  to  the  rightful  title.    Floyd  owner,  l)ecomes  tortious  and  wrongful  by 

V.  Mintsey,  7  Rich.   (S.  C.)  181.     There  the  disloyal   acts  of   the  tenant,   which 

are  authorities    maintaining  the  doctrine  must  be  open,  continued,  and  notorious,  so 

that  a  party  in  possession  of  lands  confess-  as  to  preclude  all  doubt  as  to  the  charac- 

adiy  in  subordination  to  the  title  of  the  ter  of  the  holding,  or  the  want  of  knowl- 

owner  is  incapable  in  law  of  imparting,  by  edge  on  the  part  of  the  owner.     If  he  then 

any  act  of  his  own,  an  adverse  character  to  neglect  to  enforce  his  rights   by  action 

his  possession ;  and  that,  in  order  to  deny  within  the  period  fixed  by  the  statute,  the 

or  dispute  the  title,  he  must  first  surren-  loss,  as  in  every  other  case  of  the  kind,  is 

der  the  possession,  and  place  the  owner  in  attributable  to  his  own  laches,  and  not  to 

the  condition  in  which  he  stood  before  the  the  law. 

possession   was   taken  under  him.    This  In  an  action  of  ejectment  brought  in  the 
doctrine  was  supposed  to  govern  the  rights  Circuit  Court  of  the  United  States  for  the 
of  trustee  and  cestui  que  tritst^  landlord  eastern  district  of  Pennsylvania,  to  recover 
and  tenant,  vendor  and  vendee,  tenants  in  land  situated  in  that  State,  in  which  the 
common,  and  the  like,  and  that  no  lapse  of  question  of  adverse  possession  was  directly 
time  would  lay  a  foundation  for  a  statute  involved,  the  judge  chaiged  the  jury  that 
bar  to  the  right  of  entry  by  reason  of  an  **  a  trustee  of  any  description  may  disavow 
adverse  possession  between  parties  stand-  and  disclaim  his  tnist,  though  it  is  in  the 
ing  in  this  relation,  or  any  others  of  like  utmost  bad  faith,  or  in  violation  of  his  ex- 
privity.     The  law,  however,  has  been  set-  press  agreement,  from  which  time  his  pos- 
tied  otherwise.     The  trustee  may  disavow  session  of  lands,  money,  or  chattels,  held 
and  disclaim  his  trust;  the  tenant  the  title  under  an  original  trust,  becomes  adverse, 
of  his  landlord  after  the  expiration  of  his  so  as  to  bar  an  action  of  account  after  six 
lease;  the  vendee  the  title  of  his  vendor  years,  or  an  ejectment  in  twenty-one  yean 
after  breach  of  the  contract ;  and  the  ten-  after  notice  of  the  disavowal,  disclaimer, 
ant  in  common  the  title  of  his  co-tenant;  and  adverse  possession  is  given  to  the  per- 
and  drive  the  respective  owners  and  claim-  son  entitled  to  the  benefit  of  the  execution 
ants  to  their  action  within  the  period  of  of  the  trust.  .  .  .  That  notice  of  the  dis- 
the  statute  of  limitations.     The  only  dis-  claimer  puts   the   true  owner  under  the 
tinction  between  this  class  of  cases  and  same  obligation  to  reclaim  the  possession 
those  in  which  no  privity  between  the  par-  within  the  fixed  perio<l,  as  if  no  trust  had 
ties  existed   when    the    possession    com-  ever  existed;  and  it  mattere  not  whether 
menced  is  in  the  degree  of  proof  required  the  trust  began  by  the  voluntary  act  of 
to  establish  the  adverse  character  of  the  the  trustee,  or  the  law  made  him  a  trustee 
possession.     As  that  was  taken  and  held  against  his  will,  as  the  result  of  his  situa- 
in  ^bserviency  to  the   title  of  the  real  tion  or  conduct; "  and  the  Supreme  Court 
owner,   a  clear,  positive,  and*  continued  of  the  United  States,  on  writ  of  error,  sua- 
disclaimer  and  disavowal  of  the  title,  and  tained  the  chaige  of  the  judge.     Zeller  v. 
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requisite  statutory  period,'     There  are  casM  in  which  a  conlrarj-  ilofr 

Eckert,  *  Hu«.   (U.  S.)  283.    This  doc-  tr.  Ssnl.  4  Johns.  (S.  Y.)  231.     AtUftytg. 

trine,  however,  ciioDot  Iw  naid  to  inCirfera,  rDmianco  of  ■  conlnct  at'  purvhaw,  toA  ■! 

in  ths  Ifust,  with  the  rulo  that  >  poMca.  tquitahle  titls  to  D  ile>^  d[  the  praaJMi 

sion  Ui  be  aJverse  ma«t  bo  hostile  iu  ito  acnuireJ,  there   is   no  good   rauMD   whj 

inception.     In  those  casen  ImI  ivftrred  lo  the  vrndeo's  |ios»eg»iiiu  may  iiot  UicoOM 

the  [lart;  luny  be  Hid  to  bave  held  posiiei-  Bdvente.      Krig^    f,    Piiistirr,    It     Vr'en^ 

■ion  nndfr  different   daims,  «t  dilferBnt  (N.  Y.)228. 

dataa,  the  lut  of  which  htm  hastite,  and  '  Grsham  v.  Craig,  81  Penn.  8t.  ttS; 
hnice  adverae,  aod  the  lint  wax  in  subeer-  School  Diatrict  v.  Blakeslee,  atU4;  Sumiwr 
YienoB  to  the  true  Utle,  and  not  adyorae.  ».  Steijheus,  8  Met.  (Maw.)  S37;  Hoar*  ». 
\*Tiere  one  makee  a  iwntrBot  to  have  ■  Webb,  2  B.  Mon.  (Kj.)  282;  Ootvtlt  *. 
deetX,  though  ho  enlera  into  possession  of  Ludlow,  Si  N.  J.  L,  2S1 ;  Steel  r.  John- 
the  land  Jiwribed  by  it,  he  U  not  in  a  ait-  «oq,  t  Allen  (Ma«.J,  *a6.  In  Clark  ». 
nation  to  hold  adversely,  until  the  oondi-  Oilhert.  SB  Conn.  H,  this  question  im 
tiou  upon  which  he  oontracta  to  hare  hia  dlrei^tly  passed  upon,  and  the  rule  a> 
deed  ia  fnlGIIetli  far  tlie  simple  reason  that  lUted  in  the  text  wassastaioed.  Bitler, 
auch  a  pagseuion  is  not  hostile  in  its  iu-  J.,  in  passing  upon  the  question,  said : 
oeptinn.  To  illuatrate:  One  Dyer  nuiie  a  "  Much  has  lieen  aaid  about  an  open,  no- 
oontraet  for  land  with  the  agent  of  the  torioiis  possenian,  but  tueh  eiprcMOiu 
proprielon  in  1792,  and  entered  nnder  it.  are  not  npplioublr  toacaae  like  this.  Pa*. 
In  iVDt  be  received  his  deed.  In  1790  he  sewioo  takrn  onder  a  iwrol  gift  is  advriM 
sold  a  {lart  of  it  to  the  defendant.  It  ap-  in  the  donee  against  the  donor,  and  if  nna- 
peared  that  he  took  possession,  under  Ilia  Unui^  for  fifteen  years  perfects  the  title  of 
contraet,  of  land  which  the  deed  did  not  the  donee  aa  against  the  donor.  The  do> 
cover,  and  the  defendant  sought  to  retain  nor  in  such  eosr^  not  only  knows  that  Ikl 
it,  on  the  grouud  oFadverse  possession.  The  possession  is  adveiw,  bnt  intends  it  to  ~ 
possesion  taken  under  Dyer's  contract  and  there  is  no  occnajon  for  any  notoiietl^ 
waa  held  not  to  b«  adveim,  on  mverat  Kotonety  ia  only  important  whos  the  idpa 
grounds.  But.  among  Dthera,  the  court  verse  cturacter  of  this  poseeasiun  ia  tohe 
my,  the  ngreement  maiie  by  Dyer  with  the  brought  home  lo  the  oH  npr  by  preinmp- 
agent  "did  not  put  him  in  a  situation  to  tion.  Of  course  where  it  is  shown  that  Im 
commence  holding  adversely,  until  he  |ier-  had  notiial  knonledgi'  that  the  pusseasion 
formeil  the  condition.  The  land  still  be-  was  umler  claim  of  a  litU'.  and  therefore 
longed  to  the  proprietor  of  the  township,  lulverae.  openness  nnd  notoriety  are  nnim- 
Wliethor  be  ever  would  jierfomi  wns  ton-  pnrtnnt,  for  no  other  |>erson  lins  any  legsl 
tingent.  Ho  entered  on  the  lot,  it  is  true,  interest  in  Ihe  question,  or  right  to  l"e  in- 
built was  necessarily  subject  to  the  rijiht  fonncd  by  notoriely  or  otherwise.  .So  long 
of  turning  him  off,  if  he  neglected  to  innke  as  Henry  \V.  GilluTt  knew  that  his  niece 
full  payment.  The  possession,  therefore,  wns  boMinc  the  premises  as  her  own.  un- 
vhen  taken,  had  not  the  characteristics  to  dcr  ii  gift  fmni  him,  nnil  would  acquire  a 
constitute  it  adverse.  It  was  not  hostile  corii]iU'te  title  nt  the  end  of  fifteen  rears, 
in  ifcs  inception."  Jackson  v.  Camp,  1  she  wns  not  bound  lo  make  claim  of  right. 
Cow.  (!J.  Y.)  605.  A  possession  and  or  pr.iclaim  the  rharncter  of  her  possession, 
claim  of  land,  under  an  executory  contract  until  it  nris  iliiiied  by  him,  or  mme  agent 
of  purchaw,  is  in  no  sense  adverse,  as  to  of  his  authorized  t"  riiskc  the  ileninl.  So 
tlie  one  with  whom  the  contract  is  made,  apt  or  decl.nmlinn  of  hie  or  of  hia  agent 
])ut  it  Reems  that,  when  one  enters  under  r^iimc  to  licr  knnnledge  which  required  her 
a  contract  for  a  deed  with  one  ]mrty.  nnd  to  "peak.  1  think  there  can  be  no  doubt 
afterward  takes  a  deed  from  another  party,  therefore,  that  lh"'e  w-ni  a  gift  to  her,  and 
his  posaesRion  from  this  time  [s  adverse  to  pins>..>i»^ion  dcliveri'd  her  ])urKuant  to  the 
tlie  first  vendee,  and,  if  eontinned  the  slat-  gift  :  that  possession  was  continued  ad- 
nloi-y  perioii.  will  bar  his  entry.  JacVson  vericly  for  more  than  lifteen  years,  and 
p.  Johnson,  5  Cow.  (N.  Y.)  74  ;  Jackson  that  neither  the  husband  nor  the  donor. 


.1.  ^~ 


§  261.]        ADVEBSE  P0SSB88I0H  AJTD  BBAL  ACTIONS.  648 

trine  is  held ;  ^  but  the  weight  of  authority,  as  well  as  common  sense  and 
the  principles  applicable  to  adverse  possession,  seem  to  support  the  rule 
as  stated,  because  a  person  entering  under  such  circumstances  enters 
as  owner,  and  occupies  under  a  claim  of  ownership,  and  every  attribute 
requisite  to  acquire  a  title  by  adverse  possession  exists. 

Sec.  261.  Mixed  Possession.  —  The  rule  is,  that  where  there  is  a 
mixed  possession,  —  that  is,  where  there  are  two  or  more  persons  in 
possession,  each  under  a  separate  conveyance  or  color  of  title,  —  the 
possession  will  be  treated  as  being  in  him  who  has  the  better  title,  upon 
the  ground  that  the  seisin  is  in  him  who  has  the  best  title,  and,  as  all 
cannot  be  seised,  the  possession  follows  the  title.^    The  rule  is  well 

nor  any  authorized  agent  of  his,  so  inter-  "Another  analogous  case  which  arose  in 
ntpted  or  disturbed  that  possession  as  to  New  Jersey  and  was  decided  in  1867,  was 
prevent  the  acquisition  by  her  of  a  com-  that  of  Outcalt  v.  Ludlow,  82  N.  J.  L. 
plete  title.  The  act  of  authorizing  a  well  251.  In  that  case  a  father  gave  a  house 
to  be  dug  and  pipes  to  he  laid  in  the  land  and  lot  to  a  married  daughter,  and  put  her 
ia  of  little  importance.  It  was  the  act  of  and  her  husband  in  possession,  and  they 
an  agent  who  had  no  special  authority  to  occupied  until  the  statute  of  limitations 
Interfere  with  the  possession  of  this  prop-  had  run  against  the  father.  Upon  the 
erty,  and  certainly  a  general  authority,  question  whether  she  or  her  husband  was 
Tipon  the  facts  found,  would  not  authorize  entitled  to  claim  title  acquired  by  such 
it.  The  same  may  be  said  in  respect  to  possession,  it  was  holden,  first,  that  a 
the  taxes.  As  there  was  no  conveyance  of  possession  so  entered  into  in  right  of  the 
the  property  on  record,  the  assessors  natu-  wife  could  not  be  taken  advantage  of  by 
rally  continued  to  put  it  into  the  list  of  H.  the  husband  to  the  prejudice  of  his  wife, 
W.  Gilbert,  and  the  taxes  were  paid  by  for  his  possession  was  only  through  her, 
hia  agent.  The  fact  that  he  soon  discon-  and  he  could  not,  by  any  act  of  his  own 
tinue<l  paying  the  taxes  is  a  much  more  against  his  wife,  change  it  into  a  posses- 
significant  fact  for  the  petitioner.  This  sion  adverse  to  her.  Second,  that  if  she 
view  of  the  principles  involved  is  sustained  was  permitted  by  the  father  to  hold  pos- 
by  all  the  decisions  involving  the  ques-  session  of  tlie  property  as  hers,  and  by 
tions  which  have  been  found.  The  gen-  lapse  of  time  such  adverse  possession  ri- 
end  principle  that  a  husband,  occupying  {)ened  into  a  title,  that  title  was  hers." 
the  property  of  the  wife  with  her  or  solely,  *  Watson  v.  Tindal,  24  Ga.  494;  Jack- 
is  presumed  to  be  occupying  in  subordina-  son  v.  Rogers,  1  Johns.  (N.  Y.)  Gas.  36. 
tion  to  her  title  is  generally  recognized.  ^  Parsons,  C.  J.,  in  Langdon  v.  Potter, 
See  2  Sclden,  342,  and  cases  there  cited,  3  Mass.  219;  Gilman  v,  Wilson,  10  id. 
**  There  have  been  two  cases  analogous  to  151;  Cushman  v.  Blanchard,  3  Me.  266  j 
this  decided  in  our  sister  States  during  the  Bellis  v.  Bellis,  122  Mass.  414;  Crispin  v. 
laat  ten  years.  The  first  was  the  case  of  Hannovan,  50  Mo.  636.  When  two  per- 
Steel  V.  Johnson,  4  Allen  (Mass.),  425,  sons  are  in  possession  of  land  at  the  fame 
decided  in  1862.  In  that  case  the  father  time,  under  different  claims  of  right,  he 
gave  to  his  daughter,  who  was  a  married  has  the  seisin  in  whom  the  legal  title  is 
woman,  some  real  estate,  and  put  her  in  vested.  Winter  t'.  Stevens,  9  Allen  (Mass.), 
lion  of  it,  and  she  continued  to  liold  526.     If  the  holders  of  two  hostile  titles 


possession  for  more  than  twenty  years,  and  to  the  same  tract  of  land  are  each  in  the 
it  was  holden  that  by  operation  of  law  she  occupation  of  a  small  portion  within  the 
thereby  became  vested  with  a  complete  exterior  boundaries  of  the  tract,  the  con- 
title  to  the  estate,  which  neither  the  father  structive  possession  follows  the  tnie  title, 
nor  his  grantees  during  his  life,  nor  his  and  the  statute  of  limitations  does  not  run 
hein-at-law  after  his  death,  could  success-  in  favor  of  the  holder  of  the  invalid  title, 
fully  contest.  except  as  to  his  actual  possession.     If  ono 
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I       settled  that  title  draws  to  it  the  posscBsion,  and  it  reroaina  with  the    H 
owner  of  the  legal  title  until  he  is  divested  of  it  by  an  actual.  adi-ere«    ^ 
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settled  that  title  draws  to  it  the  posscBsion,  and  it  re 
owner  of  the  legal  title  until  he  is  divested  of  it  by  an  actual,  adi-ere* 
possession ;  •  and,  while  he  is  in  posBcssion  of  a  part  of  the  premisea, 
his  poeseasion  is  entitled  to  the  benefit  of  the  constructive  poescaaioD, 
and  can  only  he  ousted  by,  and  to  tlie  extent  of.  the  nctual  ocvupatiot 
of  a  mere  intruder."  "Although,"  sajs  Parsons,  C.  J..'  "  there  may 
be  concurrent  possession,  there  cannot  be  a  concurrent  seisin  of  land; 
and  one  only  being  seised,  the  possession  must  be  adjudged  to  be  ia 
him,  because  he  has  the  best  right."*    "There  would  appear  to  be 

who  cliims  title  under  a  deed  to  a  large  instrumant  under  which  cliiiin«nt  entm, 

tract  oF  lanil  enters  upon  it  ind  erecta  a  and  thus  be  Hdp[»d  nut  only  of  the  aclull 

tiouK,  aud  u'quirea  K:tual  powewion  of  a  [Kwseuiioii,  but  also  of  extent  aud  Imundarjr 

small  part  around   his  house,   and   i:on-  of  thu  claim;  which  can  only  be  known  by 

stniclive  poiseaaimi  ot  tb«  whole,  and  the  thi'  jnper-     lu  cases  of  ouieil  powMnon, 

nvner  of  (he  true  title  afUrvards  entera  wheie    both    cliimanta   actually    occujif 

on  the  Mnie  tract  in  another  place  claim-  parts,  under  adverse  claims  to  the  vholiy 

ing  the  whole,  the  constructdve  possession  the  tme  title  will  prevail  against  the  on* 

thus  acquiiwl  by  the  one  who  first  entered  merely  uolorahle,  and  the  adverae  clsimuit 

is  overcome  by  the  constructive  possession  rill  be  confined  to  the  portion  actually 

oF  the  tme  owner,  ao  that  the  statute  of  oceilpied.     (.'risjiun  v.  Hannsvan,  SO  Mo. 

limitations  docs  not  ran  in  TaTor  of  the  one  S3S.     A  possessory  title  to  land,   thon^ 

irbo  has  not  the  true   title.     Sample  *.  for  less  than  twenty  years,  ia  good  against 

Cook,  50  Csl.  26.     One  who  haa  the  title  one  who   subsequently    enters,   claiming 

to  land,  but  fails  to  take  nctual  possession  by  no  higher  title.     Thoreaa  e.   Pallie^ 

of  it  for  twenty  yean,  is  not  buned  by  the  I   Allen  (Unsi.),   Hi;    Wolcott  v.   Eij, 

atatute,  becanse  the   title  carries  with  it  2   id.   338;   Currier  v.   Gale,   0   id.   G33t 

the  seisin,  and  to  divest  it  after  any  lapse  If   the   inhabitants    of  a   town,  through 

of  tinip,  Kreot  or  small,  there  must  be  an  thrir  committee,  snn-ey  a  portion  of  land 
lying    in    common    and    undivided,   pat 


tract    under   color    of   title.      Mykr    v. 

the   name   of  the  town,   and    aflenvHtil, 

Hughes,    00   Mo.    105.      Onlinanly,   Ihe 

through  one  of  their  aelcotmen,  prooi-eil  to 

possesKion  of  one  who  does  not  hold  the 

erect  n  fence  about  the  same,  which  ia  re- 

tme  title  can  extend  only  to  tlie  Innd  in 

actual  occupancy.     The  owner  holds  con- 

this  is  enough  to  give  to  them  a  posursaory 

stmcCive  jiosiieBsion  of  lands  not  actually 

tille    to    the    same   as    apiinat    slrangera. 

occupied   by  others,  and   cannot  be  dis- 

Simmons r.  Naliaut.  3  Allen  (Maa.'t  |.  3IS. 

seised    by  a  mere    claim;    there  mnst    be 

■  Diiviilson   r.   Bentty.  2   H.  *  McH. 

snuielliinR  more.    In  addition  to  the  actual 

occupancy  of  a  jwrt,  by  an  open,  notorious, 

J.  (Md.)  245;  now  b.  Ste,.hena,  1  I).  &  K. 

(N.    (.'.)  6;    Hall    V.    Powell,    4  S.    &    K. 

must  be  a  claim  to  the  whole,  by  the  same 

d'cnn.)    465:    Orbison     v.    Morriwn.    1 

right  under  which  the  part  actually  occu- 

Hawka  {S.  C).   468;  B.ima   t.  Swift.  2 

pd     hll,      1      hImmtUAo 

'S   i  n  (1        .)  433. 

Jid          I        d         1  by   so        ,   pi 

11     B  rr  V.  Gml!!.  4  Wheat.  (U.  a) 

2n    f     I       n  ti.  Rlanphanl.  3  Mc.  286. 

1      w  t        th      (pare  t     »           ft) 

Iji  C  1       r.  Poller,  aiUc. 

wh  1        If        ntte         t           1       rel    I 

1        f,  tin     0.    Pern    Iron    Co.,    9 

JK.     a-    R       g      1        f  I  ll          t       ly 

^^      d    |\     Y.)  511;  Brimmer  r.  Propri- 

m    t  th        trj        1  oc     pat        \      pt 

I  rs    f  1x1  g  Wharf.  5  Pick.  (Mass.)  131. 

1       to           b  t  th    t                   m    t 

1             V     ecentlv   before   the  Supreme 

h           I    1               tm  t           t         f  th 

C      t    f  th    L'nit^  SUtes,  Hunnicutt  v. 
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no  clearer  principle  of  reason  and  jastice,"  said  Duncan,  J.,^  ''than 
that  if  the  rightful  owner  is  in  possession  of  a  part  of  his  tract,  by  him- 
self or  his  tenant,  he  is  in  the  constructive  and  l^al  possession  and 
aiema  of  the  whole,  unless  he  is  disseised  bj  actual  occupation  and  dis- 
possession. If  this  were  not  so,  the  possession  b^^  wrong  would  be 
more  favored  than  the  rightful  possession.  ...  In  this  kind  of  mixed 
•oonstmctive  possession  the  legal  seisin  is  accoi*ding  to  the  title.  TiUe 
draws  possession  to  the  owner.  It  remains  until  he  is  dispossessed, 
and  the^  no  fuithcr  than  actual  dispossession  by  a  trespasser,  who 
<sannot  acquire  a  constructive  possession,  which  always  remains  with  the 
owner." '  In  Pennsylvania,  where,  by  statute  as  well  as  by  the  courts, 
much  force  is  given  to  surveys  by  a  person  going  into  the  adverse  pos- 
session of  lands,  it  is  held  that  in  the  case  of  interfering  surveys  the 
possession  will  be  adjudged  to  be  in  him  who  has  the  elder  title,  and 
the  possession  of  a  person  holding  a  junior  sunrey,  unaccompanied  by 
an  actual  entry  upon  the  interference,  takes  nothing  b}-  construction, 
and  acquires  no  title  in  the  lands  within  the  interference,'  following  in 
this  respect  the  rule  existing  in  all  oases  of  mixed  possession.  But 
where  a  person  lays  a  new  survey  on  parts  of  older  surve3*s,  the  interior 
lines  of  which  are  not  marked,  and  takes  actual  possession  of  a  part  of 
the  land,  and  exercises  dominion  over  all,  and  establishes  his  lines  and 
pays  taxes  on  the  whole,  he  acquires  title  thereto.^  But  he  will  not 
acquire  possession  .beyond  his  marked  lines,  even  though  embraced 
within  his  sur\'ey ;  *  and  if  his  survey  interferes  with  others,  his  construc- 
tive possession  will  be  broken  by  the  entry  of  the  owner  of  the  warrant 
upon  any  part  of  the  land  within  the  bounds  of  his  survej' ;  *  and  if  the 

Peyton,  102  U.  S.  338,  it  was  held  that  sary  to  disseise  him  as  to  any  part  of  the 

the  possession  of  a  person  who  under  color  land  mast  be  actual,  visible,  notorious,  dis- 

of  title  enters  upon  vacant  lands  and  holds  tinct,  and  hostile.    Robinson  v.  Lake,  14 

adversely,  is  construed  to  hold  so  much  as  Iowa,  424. 

is  within  the  boundaries  of  his  title,  and         ^  Hall  v,  Powell,  4  S.  &  R.  (Penn.) 

to  that  extent  the  legal  owner  is  disseised.  465. 

But,  if  the  legal  owner  is  in  actual  posses-         '  Calk  v.  Lynn,   1  A.  K.  Mar.  (Ey.) 

sion  of  any  part  of  the  land  whereon  the  846;  Jackson  v,  Vermilyca,  6  Cow.  (N.  Y.) 

entry  is  made,  his  constructive  seisin  ex-  677;  Miller  t.  Shaw,   7  S.  &  R.  (Penn.) 

tends  to  all  not  in  fact  occupied  by  the  in-  143;  Roger  v,  Benlow,  10  id.  805. 
truders.     See  also,  to  same  effect,  Scott  v.         ^  Cluggage  v.  Duncan,  1  S.&  R.  (Penn.) 

Elkins,  83  N.  C.  424.     The  rule  seems  to  116;  McArthur  v.  Veitchen,  77  Penn.  St. 

be  well  settled  that  two  persons  represent-  62;  Washabaugh  v,  Entriken,  89  id.  518; 

ing  separate  interests  cannot  have  con-  Altemus  v.  Trimble,  9  id.  282;  O'Hara  v. 

structive  possession  of  the  same  land  at  the  Richardson,    46    id.    885;    Beaupland   v. 

same  time,  consequently  the  benefit  of  con-  McEeen,  28  id.  124;  Hole  v.  Rittenhouse, 

structive  possession  necessarily  and  right-  25  id.  491. 

fully  belongs  to  the  legal  owner,  and  all         *  Nearhoff  v,  Addleman,  31  Penn.  St. 

others  are  confined  to  their  actual  occu-  279;  Reiser  v.  Riehle,  7  Watts  (Penn.), 

pancy.     Hodges  r.  Eddy,  38  Vt.  344;  Ste-  35;  Eite  t>.  Brown,   5  id.    291;  Hatch  v, 

vens  V.  Hollister,  18  id.  294;  Whittington  Smith,  4  id.  109. 

V.  Wright,  9  Ga.  23;  Codman  v.  Winslow,  *  Reland  v,  Eckert,  23  Penn.  St.  216. 

10  Mass.  146.    And  the  occupation  neces-         '  Altemus  v,  hang,  4  Penn.  St.  264. 
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evidence  in  the  caae  of  inWrfmng  aurveys  U  equally  balanced,  Uw 
preference  is  given  to  the  oldest  survey.' 

Sec.  262.  LlmitB  npon  the  Operatioti  of  PoMOBsiou  by  Conatroo- 
Uon.  —  The  doctrine  of  coustruftive  possession  under  color  of  title  is 
anbject  to  certain  limitations,  arid  i-annot  l)c  extended  to  whole  town- 
ships of  land,*  nor  to  lai^e  tracts  of  land  not  taken  for  the  ordinary 
purposes  of  cultivation  and  occupation ;  *  nor  does  it  apply  unless  tiw 
lands  actually  possessed  have  some  necessary  conueetioii  with  the  other 
iwrtiun,  as  by  use  witii  it  or  subservience  to  it.*  In  the  case  last  ciUid, 
which  was  an  action  of  ejectment  to  recover  five-sisteentbs  of  four  thou- 
Band  acres  of  land,  divided  into  quarter-section  a,  the  plaintiff,  hearisg  i 
that  the  defendants  intended  to  enter  upon  certain  lands,  caused  a  shan^  ' 
without  a  roof  to  be  erected  thereon,  also  a  barn,  and  cut  logs  fVom 
about  a  quarter  of  an  acre  of  tlie  land.     The  court  held  that  the  recov- 

l  Hull  V.  Wilson.  11  Penn.  St.  615.  n  i»rt,  it  waa  held  Hint  his  mlveTse  po*- 
»  ChuiUler  V.  Spear,  22  Vt.  388;  teaaion  did  not  eiteDd  beyond  bis  actiul 
Hunter  v.  ChriamanI  6  B.  Mod.  (Ky.)  t63.  improvemeiil*.  The  doctrine  of  the  cod- 
•  Sburp  0.  Brandon,  16  Wend.  (N.  Y.)  BtnuMiTe  gd»ersB  jiossetoion  of  hiridi  by 
8B7;  ChandUr  v.  Spear,  nni* ,-  Hunter  tp.  tho  cultivalion  of  i«i1,  accompanied  by  • 
Ohrismin,  unit  ;  People  n.  Livingston,  8  claim  of  the  wliolo  under  a  deed,  does  Dot 
Barb.  (N.  Y.)  253.  In  ejectment,  lh«  apply  to  large  tracts  of  land  not  puivhued 
defence  of  twenty  yvan'  wlrem  posWEnan,  for  the  purtxiHc  of  actuBl  cultivation.  The 
in  order  to  countervail  a  legal  title,  must  doctrine  is  in  genenil  applicable  to  aut)^ 
bo  TOpjiortod  by  twenty  years'  actual  ooeu-  farm  or  lot  of  land  only,  porcbaaed  tor  the 
'pancy,  or  a  aubitantiol  enalosurc  of  the  purpose  of  actual  cultivation.  A  oonBtnw- 
prsmitm  by  the  defendant,  or  by  him  and  tive  adverse  poaaeeaion  most  be  founded  on 
tiiose  through  whom  he  derivos  title.  A  a  deed  or  paper  title,  though  anch  title 
cultivation  of  part  of  thepremiaps  for  that  need  not  be  a  rightful  one.  Gilliland  c. 
«me,  with  a  claim  of  Utle  to  the  whole,  Woodrulf,  1  Cow.  (N.  Y.)  276;  Miller  r. 
will  not  constitute  a  defence  beyond  the  Dow,  1  Root  (Conn.),  112,  In  Ten  Evck 
portion  actually  improved.  And  even  v.  Richards,  6  Cow,  (N.  Y.)  623,  the 
where  such  possession  is  under  a  dctil  or  opinion  of  llie  court  was  dplirered  by 
paper  titli',  for  a  large  tract  of  laml  If.  g.  SL-TirEULANii,  J.  :  "  The  juiigo  di-ciileii 
783  neves),  and  only  a  Biiiall  part  is  im-  correctly  upon  the  subjoct  of  adverae 
prove.1  (c.  !/.  2  acres),  with  a  claim  of  title  po.ssession;  that  the  tract  II  beinj  a 
to  the  whole,  this  will  not  constitute  an  large  tifict  of  Innd  suWivided  intn  differ- 
■dversc  poase.'Jiion  beyond  the  actual  ira-  eiit  lots,  the  occupancy  of  any  one  of  the 
proveuiftit.  And  where  one  takes  a  deed  lota  would  not  give  a  constnictiTe  posses- 
purporting  to  describe  a  tract  of  land,  but  sion,  or  create  an  adverse  pos^i^sKion  of 
whiuh,  by  a  mistake  in  the  description,  olherpartsof  the  tract  Jackmn  r.  Wood- 
covers  nothing,  and  the  grantee,  by  occu-  niff,  1  Cow.  (K.  Y.)2"6.  And  as  lot  uum- 
patioD,  takes  i>ossession  of  a  part,  end  ber  12,  the  premises  [n  ({ui'slion,  was  not 
claims  title  to  the  whole  of  the  siipposeil  actually  possea.sed  at  the  time  of  (he  mar- 
tract,  under  the  deed,  this  is  an  adverse  riage  of  the  lessors  of  the  plaintiff,  Iheie 
posnession  only  as  to  the  part  actiuilly  was  no  adverse  poswssion  to  bar  the  right 
improved.  And,  accordingly,  in  Dervient  of  the  leswr,  Ann  Ten  Eyck.  This  tiues- 
»,  Lloyd,  decided  Octolier  teiTn,  1920,  tion  has  been  repeatedly  dcciilcd  by  this 
but  not  reported,  where  the  defendant  had  court.  Indeiil,  the  point  was  almndoned 
a  deed  for  Lot  4,  but  took  possession  ol  by  the  defendant'a  counsel  upon  the  argu- 
Lot  B,  ailjoining,  believing  it  to  be  Lot  ment." 
i,  and  claiming  it  as  such,  and  improving         '  Thompson  f.  Burhaus,  79  N,  Y.  93. 
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eiy  most  be  limited  to  the  land  actually  occupied,  to  wit,  one  quarter 
of  an  acre,  and  that  the  circumstance  that  the  plaintiff,  after  the  action 
was  commenced,  built  roads  and  cut  a  large  quantity*  of  logs  upon  the 
lot  in  dispute,  was  immaterial  upon  the  question  of  constructive  posses- 
sion.^ But  the  doctrine  of  this  case  arises  under  the  peculiar  statute  of 
New  York,  and  for  that  reason  does  not  seem  to  accord  with  the  rule 
that  a  possession  of  a  part  of  premises  under  a  deed  purporting  to  pass 
the  title  of  land,  with  definite  boundanes,  is  extended  bv  construction 
to  the  whole  tract  conve^-ed,  except  as  against  the  owner  of  the  legal 
title,  who  is  also  in  possession,'  unless  it  is  put  upon  the  ground,  as  it 
really  was,  that  the  land  claimed  by  construction  had  no  necessary 
connection  with  the  part  actually  possessed,  by  use  or  as  being  sub- 
servient to  it.* 

A  distinction  is  also  made  by  many  of  the  courts  between  lands  laid 
cot  into  distinct  lots  and  those  which  are  not,  and  in  the  former  case  it 
is  held  that  an  entry  upon  and  possession  of  one  lot,  under  a  conveyance 
which  embraces  several,  cannot  be  extended  by  construction  to  other 
lots  not  actually  occupied.  There  must  necessarily  be  limitations  im- 
posed upon  the  application  of  the  doctrine  of  constructive  possession, 
or  the  consequences  might  be  disastrous ;  and  the  tendency  of  the  courts 
is  to  hold,  as  previously  stated,  that  it  can  only  be  held  to  extend  to 
lands  taken  for  the  ordinary  purposes  of  cultivation  and  occupation.'* 
And  some  of  the  cases  hold  that  where  a  person  claims  the  benefit  of 
this  doctrine  under  color  of  title  and  by  adverse  possession  of  a  part 
of  the  land,  it  must  be  restricted  to  a  single  farm  or  lot  for  the  purposes 
of  ordinary  cultivation  or  improvement.*  Of  course,  in  those  States 
where  the  statute  provides  what  shall  be  the  effect  of  color  of  title  and 
occupancy  of  a  pail,  the  statute  will  control ;  but  in  New  York  and  the 
other  States  before  referred  to,  as  fixing  the  effect  of  such  colorable 
title,  and  what  shall  constitute  possession,  title  by  construction,  where 

1  In  this  case  the  court  disapproved  of  this    applies  to    levies    upon    execution, 

the  doctrine  of  Wood  v.  Banks,  14  N.  H.  judgment  liens,  &c     Morgan  v.  Taylor, 

101,  that  an  entry  upon  a  lot  with  a  view  ante,     A  prior  possession,  although  short 

of  taking  possession  of  it  by  spotting  the  of  the  statutory  period,  is  sufficient  against 

trees  around  it,  is  a  sufficient  possession  of  a  subsequent  adverse  possession,  and  ena- 

landasagainst  one  not  having  a  better  right  bles  the  occupant  to  maintain  his  claim 

to  enter  upon  the  land,  and  held  that  such  against  everj'body  except  the  owner,   or 

acts  of  themselves,  or  taken  in  connection  those    claiming    under    him.    Martin    v. 

with  the  acts  detailed,  could  not  be  held  Bousack,  61  Mo.  656;  Adams  c.  Guerard, 

sufficient  to  extend  the  plaintiff's  posses-  29  Ga.  661. 

axon  by  constniction  to  such  spotted  lines.  ^  Scott  t>.  Elkins,  83  N.  C.  424. 

Reversing  Thompson *».  Bnrhaus,  15  Hun,  '  People   v.  Livingston,  ante;  Wilson 

680.     Bare  possession  of  land,  and  exer-  v.  McEwen,  7  Oreg.  87. 
cising  arts  of  ownership  over  it,  is  suffi-         *  Chandler  v.  Spear,  ante. 
dfnt  to  put  all  persons  on  inquiry  as  to  the         *  Jackson  v.  Woo<lruff,  1  Cow.  (N.  Y. ) 

occupant's  claim.     Franklin  v.   Newsom,  277;  Jackson  v.  Richards,  6  id.  617;  Sharp 

53  Ga.  580;   Morgan  r.  Taylor,  55  id.  224;  v.  Brandon,  15  Wend,  (N.  Y.)  697. 
Havens  v.  Bliss,  26  N.  J.  Eq.  368.     And 
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land  IB  dii-ided  into  distinct  lota,  is  expressly  confined  to  one  lot ; '  hut 
where  no  such  diviBion  is  made,  and  the  land  is  not  in  the  ac-tuul 
adverse  poBsesaion  of  a  person  who  eutered  Iwfore  he  did,  the  title 
would,  by  force  of  the  stulut*.  embrace  all  Itiot  waa  described  in  the 
conveyance.' 

Sec.  263.  PoMeaBion  by  Mistake.  —  The  question  whether  a  party 
can  set  up  an  adverse  tmasession  where  lands  have  been  occupied  by  bim 
by  mistake,  has  been  oft^n  btifore  tbe  courts ;  and  the  rale  has  been 
ftdo])t«d  in  some  of  the  .States,  that  where  a  person  takes  poeseseion 
of  land.  ami.  tbrough  inadvertence  or  ignorance  as  to  the  true  line, 
takes  and  holds  possession  of  land  not  eorered  liy  his  deed,  with  no 
intention  of  claiming  or  occupj-ing  beyond  his  actual  boundaries.  suiJi 
possession  will  not  support  a  plea  of  the  statute  i^ainst  the  real 
owner,*  because  in  such  a  case  the  possession  lacks  an  essential  requi- 
site, viz.  an  intention  to  claim  adversely,  which  is  an  indispensable 
ingredient  to  constitute  a  disseisin.'  This  doctrine,  however,  bos  been 
denied  in  Connecticut ; '  and  in  all  cases  if  a  pereon  uuder  a  mist*lro 


>  AppendU,  N»w  Ywk,  }  369. 

■  Mnnro  B.  Merchuit,  28  Jf.  Y.  9. 

«  BIcinuOT  V.  CrawfoiJ,  Gi  Iowa,  IIB; 
BmitL  B.  Morrow,  6  Utt.  <Ky.)  210; 
M'Kianey  v.  Keuaj.  1  A.  K.  Mar.  (Ky.) 
460-,  Tbouipson  v.  Babb,  i5  Mo.  384; 
Brown  «.  CMkeifll,  33  Ala.  IS;  Howard 
V.  Reeiiy,  29  Oa.  IB*;  Dow  t>,  MfKeimj, 
Si  U«.  138;  RobJDsan  v.  Eline,  TO  N.  Y. 
U7;  Hsnx  v.  Buttin,  RS  Mo,  84;  Gnihe 
r.  Wella,  '.M  Iowa,  1 13. 

*  lioss  p.  Gould,  5  Me.  204;  Brown  v. 
Gay.  3  id.  128. 

'  In  Praroe  ».  FrEncli.  8  Conn.  439,  the 
dcfendnnt  occupied  lanils  not  Gml>raci<d  in 
his  deed,  under  the  mistaken  idea  that 
thev  xiem  included    in    his    deed.     There 

cupy  adver^ily,  except  such  as  miglit  be 
•iTorded  by  the  fact  that  ho  occupiod  and 
nsfld  them  aa  hia  own.  Tlie  court  held 
thnt  he  tlientby  nci^iiircd  title  to  the  land? 
by  poasrssioD ;  and  in  commenting  upon  the 
doctrinp  previously  stated  in  the  text, 
HosMBK,  C.  J.,  naid  :  "In  the  case  of 
Brown  v.  Gay,  3  He.  126,  the  queation 
waa,  whether  the  tenant  was  m  poiisi  iaiod 
or  certain  land  by  dis8o[i>in.  He  owned  a 
lot  detioniinatod  No.  3,  and  wa^  in  pos 
session  of  lot  No.  4,  claiming  that  it  was 
part  of  the  former  lot.  He  was,  therefore, 
in  posBesainn  throiiph  miatake,  Thisprin- 
ciple  was  advanced  hy  the  court,  to  wit ; 
'  If  the  ovraer  of  a  parcel  of  land,  through 


iiindrertency  or  ignoranca  of  the  ditiiling 

line,  inoludea  s  part  of  an  adjoining  tiscl 
within  his  encliwurc,  thia  doei  not  opri^ta 
a  disseiain,  so  as  to  preveDt  the  true  nwner 
from  coBveyuig  «  pasaing  the  aune  by 
deed.'  [f  tbe  learned  court  meant  to  la; 
down  the  poaitioD  tliat  although  the  poa- 
aession  waa  adverse  and  a  diaseisin,  y«t 
that  it  waa  of  such  a  cliaroctei'  aa  not  to 
prevent  the  owner  from  trsnsferring  tlie 
land  hy  deed,  the  ca^  luu  no  beating  on 
the  one  before  us.  But  if  it  was  intended 
to  ileolare  that  there  waa  no  disseisin  nt  all. 
hy  reason  of  the  be  fore- men  tinned  mistake, 
1  cannot  accede  to  the  proposition.  There 
waa  a  possession;  it  Was  not  under  the 
true  owner,  but  it  was  under  a  claim  of 
right;  and  the  rents  and  profits  (if  any) 
were  received  and  a]ipropriatcd  to  the 
possessor's  use,  without  any  supposed  or 
a-ssiimcd  accountability.  This  is  a  dis- 
aciain,  hy  all  the  eases  on  the  subject,  with 
every  mark  or  inilidiim  of  one  iii«n  ita 
fate.  If  the  possession  were  incidental  to 
the  taking  of  something  off  the  pro(icrty, 
It  would  be  a  trespa-ss  only.  But  when 
the  possession  is  a  jiermBnent  ohject,  umlei 
a  ilaim  of  rigbt,  however  mistaken,  what 
can  be  a  disseisin,  if  this  is  not  ?  Tiiat  the 
possessor  meant  no  wmnji,  niipht  be  very 
important  if  he  were  prowcutrtl  for  scrimr; 
for  nemoJU  reiM,  niri  menu  itil  rta.  RiH 
tbe  motive  which  induced  the  t.ikin;; 
possession   is  remotely  distant  from  the 
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as  to  the  boandaries  enters  and  occupies  land  not  embraced  in  his 
title,  claiming  it  as  his  own  for  the  requisite  statutory  period,  he 
thereby  becomes  invested  with  the  title  thereto  by  possession,'  although 

pOMeMion  in  right  tuider  a  claim  of  right,  important   change    is    inadvertently    at- 

ftnd  in  no  respect  tends  to  qualify  or  give  tempted.     Adopt  the  mle  that  an  entry 

•haracter  to  the  act     It  was  adverse  pos-  &nd  possession  under  a  claim  of  right,  if 

acssion  and  disseisin  (innocently  happen-  through  mistake,  does  not  constitute  an 

ing),  with  the  full  intention  of  the  mind  to  adverse  |H>88ession,  and  a  new  principle  is 

possess  exclusively,  and,  by  necessaiy  con-  substituted.      The  inquiry   no  longer  is 

sequence,  a  seclusion  of  the  owner  from  the  whether  visible  possession,  with  the  intent 

feisin  of  his  property.     I  agree  with  the  to  possess,  under  a  claim  of  right,  and  to 

learned  court  that  the  intention  of  the  pos-  use  and  enjoy  as  one's  own,  is  a  disseisin; 

•eesor  to  claim  adversely  is  an  essential  but  from  this  plain  and  easy  standard  of 

ingredient     But  the  person  who  enters  on  proof  we  are  to  depart,  and  the  invisible 

land  believing  and  ciaimiug  it  to  be  his  motives  of  the  mind  are  to  be  explored ; 

own,  does  thus  enter  and  possess.     The  and  the  inquiry  is  to  be  had  whether  the 

▼ery  nature  of  the  act  is  an  assertion  of  possessor  of  land  acted  in  conformity  with 

his  own  title,  and  the  denial  of  the  title  of  his  best  knowledge  and  belief.     In  the 

all  others.     It  matters  not  that  the  pos-  case  before  us,  the  plaintiff  adduced  evi- 

seaaor  was  mistaken,   and  had  he  been  deuce  to  show  that  he  entered  on  the  land 

better  informed,  would  not  have  entered  in  question,  and  possessed  it  more  than 

oo  the  land.     This  bears  on  another  sub-  fifteen  years,  uninterruptedly  and  exclu- 

ject,  —  the  moral  nature  of  the  action,  —  sively,  under  a  claim  and  belief  of  right, 

but  it  does  not  point  to  the  inquiry  of  and  appropriating  to  his  own  use,  without 

adverse  possession.     Of  what  consequence  account,  all  the  rents  and  profits.    This 

ia  it  to  the  person  disseised  that  the  dis-  was  adverse  possession  and  disseisin,  and 

•eiaor  is  an  honest  man  ?    His  property  is  gave  him  title  under  the  law  of  the  State." 

held  by  another  under  a  claim  of  right,  '  Ricker  v.  Hibbard,  73  Me.  300;  Ab- 

and  he  is  subjected  to  the  same  privation  bott  v.  Abbott,  51  id.  584;  Hitchings  v. 

as  if  the  entry  were  made  with  fuU  kuowl-  Morrison,  72  id.  331;  Wallbnm  v.  Batten, 

edge  of  its  being  unjustifiable.  68   Mo.    16i.    In  Bunce  v.  Bid  well,   48 

'*  In  the  case  of  Ross  v.  Gould,  5  Me.  Mich.  542,  an  error  was  made  in  running 
204,  it  is  said,  *  A  disseisin  cannot  be  com-  the  division  hnes  between  two  farms,  but 
mitted  by  mistake,  because  the  intention  the  parties  relying  upon  the  lines  so  run 
of  the  possessor  to  claim  adversely  is  an  occupied  up  to  them  for  more  than  twenty 
essential  ingredient  in  disseisin.'  I  do  not  years.  Afterwards,  the  true  line  was  run 
admit  the  principle.  It  is  as  certain  that  by  an  oral  agreement  between  the  parties, 
a  disseisin  may  be  committed  by  mistake  The  court  held  that  if  the  parties  occupied 
as  that  a  man  may  by  mistake  take  pos-  up  to  the  erroneous  boundary  line,  sup- 
session  of  land,  claiming  title,  and  believ-  posing  it  to  be  the  true  boundary,  and  rely- 
ing it  to  be  his  own.  The  possession  is  ing  upon  it,  such  line  could  not  be  disturbed 
not  the  less  adverse  because  the  person  afterwards,  and  that  a  mere  oral  agreement 
possessed  intentionally,  though  innocently,  entered  into  after  the  statute  bar  had  be- 
But  in  the  moral  nature  of  the  act  there  is  come  complete  would  not  change  the  rule, 
undoubtedly  a  difference  when  the  possessor  as  the  title  of  the  parties  had  then  become 
knowingly  enters  by  wrong.  complete.     But  that  if  they  did  not  rely 

'*  I   have  been  the  more  particular  in  upon   the  first  survey,   but  expected  to 

my   observations,   for  two   reasons.     The  settle  the  line  by  another  survey,  when 

first  is,  that  the  evidence  of  adverse  pos-  convenient,  the  mere  possession  for  twenty 

session,  which  is  of  very  frequent  occur-  years  according  to  the  erroneous  line  would 

rence,  might  be  placed  on  grounds  clear  not  give  title,  and  that  the  (|uestion  as  to 

and   stable;  the  next,  from  a  serious  ap-  intention  of  the  parties  and  the  nature  of 

prehension  that  in  the  law  of  disseirin  an  their  possession  is  for  the  jury.   See  While 
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bis  entry  and  possession  may  bare  l»een  founded  upon  a  mistake.     But 
where  a  person  enters  upon  a  lot  not  covered  by  bis  title,  through  nii«- 

V.  Hopcman,  43  Mich.  247.  u  to  ocgq-  taken  pourasion  of  luid  ontade  the  boan- 
■mv'j  under  an  igreemmt  reUtin  to  dariifli  coutaiual  in  hla  deed.  He,  bow- 
liof^  CTcT,  and  the  defenduit,  wbo  moovnM 
Tlie  qnestion  hm  rrequently  been  before  Mm,  bad  ■ctualiy  iin|iRiT«l  only  m  part 
the  ooorts  aa  to  whether  a  part/  Can  Ml  of  this  «ic*™,  enclosing  th«  renidue  by  a 
Dlk  an  adrerse  pMtcasian  to  uiida  oocd-  bnub  r«lire,  and  occaajooally  catting  fin- 
jiint  hy  him  onder  ■  miauke,  mippoaiuK  wood  upon  it.  A  rerdict  <■■■  obtained  by 
the  tame  to  belong!  t*  him,  when  In  point  the  defi-ndutt  u  to  the  ahcde  of  the  land 
of  het  they  art  outai'le  of  bisrwl  claim;  in  omtrorrrty,  which  the  court  set  amd« 
and  the  doctrine  eridantly  is  Hiat,  where  on  the  ground  that  be  could  UM  hold,  by 
•  gcanlee,  in  taking  pusaesaion  nndet  Ilii  rirtue  of  his  advnse  poaamsiou,  beyond 
deed,  goes  Dninteiittonally  and  !<y  mis-  the  bounda  of  his  actual  occupunry  and 
take  beyond  hia  proper  boundaries,  and  improvement.  The  court,  apediing  of  the 
enten  upon  and  actually  occupiaa  and  deteodant,  say* ;  "There  i>  suffiidmtni- 
imi>toTea  laaJ*  not  included  in  the  deed,  deikce  to  ahoii  that  he  held  adwraely  ba- 
daiming  and  euppodug  it  to  be  his  this  yond  the  limits  of  the  one  hnndml  ac«a 
occupation  ia  to  be  deemed  adrerse  within  {Ihi-  oonlenta  of  tba  deedl,  claiming  titla 
the  meaning  of  the  statute  of  Ijmilalions,  tu  bimartf,  and  twenty  yean'  artoal  poa- 
anit,  if  continued  the  n^luisile  length  of  session  will  gtre  him  a  title  to  the  hodt 
time,  will  bar  the  right  of  the  true  owner,  fhua  holden."  Bot  the  etior  waa  in  allow. 
In  one  caw  before  the  Snprtuie  Conrt  of  ing  thr  iiwly  to  hold  the  land  beyond  tba 
New  Hampshire,  the  title  t»  a  gore  of  limit)  of  hiadeedaod  hiaactnal  occupancy, 
land  lyiog  between  the  towna  of  Enfield  HaU  v.  Ghulden,  10  N.  H.  397. 
■nd  Qiaulliam  was  inTolTcd.  The  pro-  The  Coon  of  Appeals  of  Kentucky  baa 
prietors  of  Enfield,  aupposing  tbia  gore  to  taken  the  same  view  of  thii  question,  tt 
belong  to  them,  had  entered  upon  a  por-  w»*  held  that  a  settler,  who,  in  Uktug 
tion  of  it,  claiming  the  whole,  and  occn-  poaaecdon  under  hi*  own  claim,  •aadent' 
pied  such  portion  for  more  than  twenty  ally  and  unintentionally  intrudea  upon  the 
yeais.  But  it  turned  out  that  the  gore  claim  of  anollier.  acquires  thereby  no  in- 
was  not  embraced  in  this  charter.  A  |ier-  tcrfcring  possession  outside  of  his  actual 
son  took  possession  of  a  lot  within  the  close.  Unas,  however,  nasumed  through- 
gore,  and  (lie  proprietors  of  Enfii'ld  brought  out  tbe  case,  that  to  the  eitent  of  llie 
ejectment  against  him  to  recover  it.  The  actual  euclosnre  the  actual  possession  in 
court  chali,-td  the  jury  that,  if  the  propri-  such  cases  must  be  regariled  as  adverse: 
etota  of  KnHi'lJ  lia>l  enter<-d  upon,  and  had  and  tile  same  ilactrin^  bus  been  adopted  in 
peaceable  possession  of,  the  gore  for  more  pub-cijuent  csst-s  before  the  same  conrt. 
than  Iwenly  j-eare,  claiming  it  under  their  M'Kinucy  r  K-niiy,  1  A.  K.  Mar.  (Ky,» 
charter,  thev  were  enlitlid  to  recover,  and  480.  And  see  Sinilh  r.  >forrow.  5  l.iit. 
that  an  entry  into  part  was  in  Uw,  for  this  (Ky.)  210;  Huuler  r.  Chrisman,  6  R  Mon. 
purjKjse,  an  entrj'  into  the  whole.  L'pon  (Ky.)  463.  Ami  the  Court  of  .^pjwals  of 
motion  for  a  uew  trial,  this  latter  branch  the  Stale  of  New  York  recosni?«i  the  prin- 
of  lilt  charge  wa.s  held  to  lie  errone.ius;  ciple  of  these  c»ses  as  sound,  an>l  toot  the 
but  the  Chief  Justice,  who  delivered  the  !,ame  view  of  the  ,|uestion  of  a  mistaken 
opinion  of  the  court,  expressly  conceded  jxissession  of  liind  outside  of  the  Imunds  of 
tliat,  to  tlie  extent  of  the  actual  occujiancy  the  dieil,  under  which  the  party  claims, 
of  the  plaiutifTs.  an  adverse  posse.ssion  was  although  this  was  a  ca.se  of  chanipertv  and 
made  out.  EnfieM  r.  Day,  7  >".  H.  457.  the  expressions  of  the  court  on  a.iverae 
And  in  a  subse.|Ui  iil  lOt^;  liefore  the  same  [mssession  Were  oii/cr.  Cnry  r,  CJrmdnian, 
distinguished  tribunal,  the  language  of  the  2-2  N.  Y.  171.  And  the  teueral  doctrine 
court  wiia  atill  m..r"  e.xplicit.  There  the  of  tin-  conns  iip-m  llie  -.iibjert  is.  iii.-lmil.t- 
ancestor  of  the  defendant,  in  impaling  .-.Uy,  in  acnirJance  with  the  rule  Ufore 
the  tract  coiivcv.il  to  him,  ha.l  by  mistnke  stulcd. 
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take,  he  takes  nothing  by  construction,  and  is  limited  to  his  actual 
occupancy.^  To  the  extent  of  his  actual  occupancj',  which,  in  case  a 
substantial  fence  is  erected  around  it,  includes  the  whole  lot,  he  will 
hold,  unless  there  is  evidence  that  he  did  not  intend  to  do  so.' 

The  rule  may  be  said  to  be,  according  to  the  decided  cases,  that  if  a 
person  enters  upon  land  under  color  of  title,  and  takes  possession  of 
lands  not  embraced  therein,  with  the  intention  of  possessing  the  whole, 
be  is  treated  as  being  in  possession  of  the  whole ;  but  if  he  enters  upon 
a  certain  part,  with  the  intention  of  possessing  such  part  only,  his  pos- 
session is  confined  to  that  part.*  But  a  very  important  question  arises 
as  to  whether  the  intention  of  the  occupant  is  to  be  determined  from 
his  acts,  or  fh>m  his  secret  determination  in  that  respect.  If  the 
former,  then  fh)m  the  fact  of  exclusive  use  for  the  requisite  period  the 
adverse  character  of  the  occupancy  is  to  be  presumed,  and  the  burden 
is  upon  the  legal  owner  to  show  that  it  was  not  adverse  in  fact.  If  the 
latter,  then  the  whole  matter  rests  upon  the  integrity  of  the  occupant. 
Where  adjoining  owners  enter  into  possession  and  actually  occupy  to 
erroneous  lines,  under  an  agreement  that  the  true  lines  may  be  after- 
wards ascertained,  no  length  of  occupancy  to  wrong  lines  under  such 
agreement  will  be  adverse,  as  the  occupancy  is  in  recognition  of  the 
owner's  title.'*  So  where,  for  convenience  of  cultivation  or  the  protec- 
tion of  his  crops  or  fields,  lands  of  adjoining  owners  are  divided  by 
fences  not  placed  upon  the  true  lines,  inasmuch  as  the  occupancy  was 
not  adverse  in  its  inception  it  cannot  become  so  by  any  length  of  pos- 
session, unless  the  other  owner  is  notified  of  an  intention  to  claim 
adversely.*  But  where  two  conterminous  owners  agree  upon  what  shall 
oonstitute  the  true  line,  and  occupy  up  to  it  for  the  requisite  statutory 
period,  although  it  is  not  the  true  line,  such  line  becomes  established  as 
the  true  line,  and  cannot  afterwards  be  disturbed.* 

Sec.  264.  Gh-antor  in  PossesBion.  —  Where  a  grantor  remains  in 
possession  after  a  convej^ance  by  him,  his  possession  is  presumed  to  be 
adverse  to  that  of  the  grantee,  where  it  has  continued  for  a  long  time 
after  the  grant  is  made,  and  is  inconsistent  with  its  terms,  and  knowl- 
edge of  possession  by  a  subsequent  purchaser  afibrds  some  notice  of 
the  grantor's  rights ;  ^  and  by  remaining  in  possession  for  the  full  stata- 


1  Napier  v.  Simpeon,  1  Tenn.  453. 

«  Holton  V.  Whitney,  80  Vt.  410;  8t 
Looifl  (Jniyersity  v.  McConn,  28  Mo.  481; 
Miner  v.  Mayor,  &c.  of  New  York,  87 
N.  Y.  Superior  Ct.  171;  Robinson  v. 
Phimpa,  1  T.  A  C.  (N.  Y.)  151. 

•  Bodley  V.  Cogshill,  8  A.  K.  Mar.  (Ry.) 
615;  Mode  v.  Loud,  64  N.  C.  483;  Bow- 
man V.  Bartlett,  8  id.  99;  Schneider  v. 
Bataeh,  90  111.  577.  A  person  who  takes 
poaaesaion  under  a  claim  without  intend- 
ing to  intrude  on  another,  but  accidentally 


does  so,  acquires  no  interfering  posaeaiioB. 
Smith  V.  Morrow,  miU;  M 'Kinney  v, 
Kenny,  ante. 

*  White  V.  Hopeman,  48  Mich.  267; 
Irvine  v.  Adler,  48  Cal.  550;  Deryn  v. 
Schaefer,  54  N.  Y.  446. 

*  Betts  V.  Brown,  8  Mo.  App.  20;  Mc« 
Namara  v.  Heaton,  82  lU.  498;  Soule  9. 
Barlow,  49  Vt.  829. 

*  Tanner  V.  Kellogg,  49  Mo.  118. 

^  Brink  man  v.  Jones,  44  Wis.  498. 
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tory  period  adversely  to  the  grantee  he  becomes  reinveBted  with  the 
tiae.' 

Sec.  26.').   IiaudlDrd  and  Tenant.  —  It  is  a  well-settled  general  rale 
dl&t  a  lessee  cannot  deny  the  title  of  his  landlord,^  and  this  rule  applies 


'  Furlong  r.  Gnmtt,  41  Wis.  111. 

•  MiUer  o.  McBriao,  H  a  &  R.  (Fenn.) 
i%i;  Shoponl  o.  Hartin,  31  Ho.  402; 
Cranz  tF.  Croger,  22  111.  74;  Plumer  v. 
Plumer,  30  N.  H.  658;  Waideu  v.  Bodlty. 
14  Pet.  jU.S.)  !£6;Tewksbiiryti.  MdignJi; 
»  Cal.  2S7;  Cody  r.  Qiurtarmui,  12  Ga. 
S86;  Atwood  ■.  Mauafleld,  33  HL  452. 
And  oapeciall;  is  thji  so  in  an  action  for 
lent.  Codoiui  v.  JnckaoD,  14  Moai.  1*3; 
Allen  V.  Chatlield,  8  Minn.  135;  Wat- 
MD  t>.  Alexaodpr,  1  Wash.  (Vii.)  340; 
Perkins  v.  GoTenior,  Minor  <A1b.),  352. 
And  if  tbore  ura  two  or  more  leaaorB,  ho 
cannot  deny  the  title  of  either  of  them. 
Wood  e.  Day.  7  Taunt.  8*8;  Delanej  u. 
Fox,  1  C.  B.  N.  s.  168;  Friend  o.  Kaata- 
Ijrook,  2  W.  Bl.  1162;  Ungford  v.  Selmoa, 
a  Kny  ft  J.  220;  Beckett  v.  Bradley,  7  M. 
ft  G.  eS4.  The  rule  nat  only  extirnda  to 
the  iesaee,  bat  to  hi*  usignea  or  nnderten- 
■at  Kluge  c.  Lacbenaur,  12  Ired.  (N.C.) 
L.  180;  Blackcnty  v.  FerpiMn,  20  ArV. 
647;  McCrancy  v.  Ransom,  19  Ala.  430; 
Lunaford  e.  Aleiandor,  4  Der.  A  B.  ( N.  C. ) 
L.  40;  Hillhousev.  Patrick,  6  Rich.  (S.C.) 
SCO;  Rosa  V.  Davis,  H  Cal.  133.  A 
itranger  evrn,  wIk>  uomea  into  possession 
through  the  teiiant,  though  by  a  purcbase 
of  the  land,  is  subject  to  the  rule.  New- 
man V.  Mackin,  21  Miss.  363;  Lockwood 
«  Walker,  3  McLean  (U.  S.),  431;  Farley 
ft  Rogfns  1  A.  K.  Mar.  (Ky.)  245; 
Phillips  I..  Rothwoll,  4  Bibb  (Ky.),  33. 
The  rule  ajipliea  to  a  mortgagor  and  niart- 
gsgee,  trustee  anil  crMiii  que  trimt,  and  gen- 
erally in  all  cases  wber*  one  obtains  jmsses- 
■ion  by  a  recognition  of  the  Inndlonra 
titU.  Wiltison  »,  Watkina,  3  Pi-t.  (U.  S.) 
48.  And  whirther  the  Ica-se  is  by  deed,  in 
writing  or  oral,  or  even  though  bo  is  in 
under  an  agreement  for  a  lease  merely,  or 
under  a  contract  of  purcliasH.  Ixivo  tp. 
Edmonstou.  1  Ired.  (N.  ('.)  L.  1S2;  Du- 
bois 5.  Mitchell,  3  Dana  (Ky.),  336;  Wil- 
liams r.  Cusii.  27  Ga.  G07.  In  nn  action 
on  a  ImihiI  eonditioneil  for  the  paynii'nt  of 
the  ri'iit  of  certain  prrmises  recileil  in  the 
•ouiiiHoTi,  to  he  demised  by  indenture  at 


a  certain  rent,  the  defendant  is  eatoppad 
fmm  saying  that  by  the  indenture  a  Um    i 
rent  tlian  that  mentioned  in  the  cotiilitios 
was  reserved.     Lounsoa  v.  Trcmere,  I  Ad, 

6  Kl.  ;u2.  In  an  ejectment  for  nitnei 
against  a  member  of  a  miuing  company, 
it  was  held  that  the  defendant  itm  t^ 
topped  from  diaputing  the  title  of  tlM  ' 
leatior  of  tha  plaintiff  who  had  leased  llie 
mines  to  the  company,  of  which  the  lenot 
was  a  partuer  at  tlie  time  of  the  action, 
but  not  at  the  time  he  granted  the  lease. 
Fntncia  v.  Harrey,  4  M.  &  W.  331.  The 
leasee  may,  however,  show  that  his  land- 
lord's title  has  expired.     Ncave  v,  Horn, 

1  Bing.  3fl3;  England  v.  Slsde,  4  T.  B. 
SS2;  Jackson  t>.  Ramabotbam,  3  M.  &  S. 
SIS;  Strode  c.  Seaton,  2  C.  H.  &  R.  738; 
Downes  tf.  Cooper.  2  Q.  B.  868;  Agar  R 
Young.  1  Car.  4  M.  78;  Claridge  v.  tUe- 
ken^iei  4  M.  fe  G.  143;  LeemiiigD.  Skirmw, 

7  Ad.  &  EL  157.  But  where  a  defen<t«at, 
in  an  action  for  use  nod  occupatiou,  had 
orcnpied  apartments  in  a  hoose  belonging 
ti>  a  wife,  ond  bad  paid  rent  to  the  hus- 
band, who  subsequently,  with  the  knowl- 
edge of  the  defendant,  granted  a  lease  of 
the  whole  house  to  the  plaintiff,  it  wai 
held  that,  having  occupied  with  notice  of 
the  lease,  he  could  not  impeach  its  validitj. 
nor  controvert  the  plaintilT'a  title.  Rennie 
V.  Robinson,  1  Bing.  147,  Upon  an  infor- 
mation to  set  aside  a  lease  of  charity  lands, 
it  was  held  in  chancery  that  the  iBnai-es 
could  notdispule  the  title  by  setting  up  an 
adveise  title  whilst  tliev  ret:iined  [wsses- 
aion.  Atfy-Gen.  v.  Ix>rd  Hothani.  3  Russ. 
41 5.  The  interest  of  a  tenant  for  life  and 
a  reversioner  are  the  same,  and  therefore  a 
hsfPB  who  has  paid  rent  to  the  first  can- 
not set  np  title  in  another  person  as  an 
answer  to  nn  action  hy  the  laHer  afler  the 
death  of  the  former.     Coleninn-  r.  Whit- 


1  D,  &  Ry.  1. 


A  le» 


e,  by  ": 


under 


an  indenture  of  lease,  arli 
whieh  it  i«  1-eeiteit  that  tb. 
pranted.  Brinjjlne  v.  Goodson.  5  Bing. 
N.  C.  738.  A  lessee  of  toll^i,  „„<t<T  nn 
sd  by  two  pirsons  as  ims- 
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vhetiier  the  tenant  was  in  possession  before  the  lease  was  made  or  not  J 
So  long  as  he  remains  in  undisturbed  possession  he  is  estopped  from 

attacking  the  title  under  which  he  entered,^  unless  his  entry  was  in- 

tees,  admita  they  are  trustees.  Williiigton  ^  Kichardson  v.  Harvey,  87  Ga.  224; 
V,  Brown,  8  Q.  B.  169.  An  assignee  is  Patterson  v.  Hunsell,  4  Bush  (Ky.),  654; 
estopped  by  the  deed  which  estops  his  Thyer  v.  Society,  20  Penn.  St.  60;  Mc- 
•Bsignor.  Taylor  v.  Needham,  2  Taunt.  Connell  v.  Bowdry,  4  T.  B.  Mon.  (Ky.) 
278;  Barwick  v.  Thompson,  7  T.  R.  488;  892;  Hockenbury  v.  Snider,  2  W.  &  S. 
Bryan  V.  Winwood^l  Taunt.  208.  And  an  (Penn.)  240.  But  in  California  the  rule 
assignor,  by  executing  the  assignment  in  is  otherwise,  Franklin  v,  Medina,  86  CaL 
which  the  original  lease  is  recited,  is  pre-  558;  Peratta  v.  Gonochio,  47  id.  259;  and 
eluded  in  an  action  by  the  assignee  from  in  New  York,  Jackson  v.  Leek,  12  Wend, 
calling  upon  him  to  prove  the  lease.  Nash  (N.  Y. )  105,  Virginia,  Alderson  v.  Mer- 
t.  Turner,  1  £sp.  217.  So  an  assignee  of  rill,  15  Gratt.  ( Va.)  279,  Tennessee,  Wash- 
a  ymd  lease  by  a  tenant  for  life  is  estopped  ington  v,  Conrad,  2  Humph.  (Tenn. )  562, 
from  disputing  the  title  of  tlie  remainder-  and  in  South  Carolina,  Givens  v.  Molly- 
man,  though  his  assignment  was  after  the  neaux,  4  Rich.  (3.  C.)  590,  it  was  held 
death  of  the  tenant  for  life,  and  pajrment  that  a  person  in  possession  is  iiot  estopped 
to  and  acceptance  of  rent  by  the  remainder-  from  subsequently  dischuming  holding 
man,  and  with  notice  of  that  fact.  John-  under  such  title,  if  the  original  entry  is  not 
•on  V.  Mason,  1  £sp.  89.  So  where  a  lease  under  the  fierson  whose  title  is  acknowl- 
was  granted  by  A.  and  B.  as  granting  par-  edged.  And  this  is  so  in  all  the  States,  if 
ties,  and  reserved  the  rent  and  right  of  re-  such  acknowledgment  was  induced  by 
antiy  to  a  close,  it  was  held  that  the  fraud,  Glein  v.  Risa,  6  Watts  (Penn.),  44; 
assignee  of  the  lessor  was  estopped  from  Jackson  v.  Harper,  5  Wend.  (N.  Y.)  246; 
showing  that  A.  had  no  interest  in  the  Bryne  v.  Beeson,  ante;  or  was  the  result 
premises.  Parker  v,  McLaughlin,  1  Ir.  of  mistake  or  misapprehension.  Miller  «. 
L.  R.  N.  8.  186.  In  defence  of  an  action  Williams,  15  Gratt.  (Va.)  218;  Swift  v. 
of  ejectment,  it  may  be  shown  that  the  Dean,  11  Yt  323;  Cramer  v.  Carlisle 
parties  nnder  whom  the  plaintiff  claims  had  Bank,  2  Grant's  Cas.  (Penn«)  267;  Smith 
no  title  when  they  conveyed  to  him,  al-  v.  McCurdy,  3  Phila.  (Penn.)  488.  The 
though  the  defendant  himself  claims  by  a  rule  adopted  in  California  is  certainly  just, 
conveyance  from  the  same  parties,  if  the  and  does  not  seem  to  trench  upon  the  gen- 
latter  conveyance  was  subsequent  to  that  eral  rule. 

which  the  defendant  seeks  to  impeach.  '  Paquetel  v.  Gauche,  17  La.  An.  89. 

Oliver  v.  Powell,  1  Ad.  &  EL  531.    Where  He  cannot  controvert  the  title  of  him  under 

a  lease  granted  under  a  power  contained  in  whom  be  holds,  and  whose  title  he  has 

a  settlement  recited  the  title  of  the  lessor,  recognized,    Bremer  v.    Bigelow,   8  Kan« 

and  showed  that  he  had  only  an  equitable  497;  Burnett  v.  Rich,  45  (va.  211;  Jackson 

interest,  the  le«ee  w%8  held  not  to  be  v.  Whedon,  1  E.  D.  Sm.  (N.  Y.  C.  P.)  65; 

estopped  from  disputing  the  title  of  the  Ingraham  v.  Baldwin,  9  N.  Y.  45;  Stout 

lessor  so  disclosed  in  the  lease.    Greenway  v.  Merrill,  35  Iowa,  47;  even  by  Uking  a 

9,  Hart,  14  C.  B.  348.     The  ground  upon  lease  from  another  after  his  Uitm  is  endi< 

which  the  rule  of  estoppel  in  such  esses  Jsckson  v.  Stiles,   1   Cow.   (N.  Y.)  575; 

rests,   is,    the  advantage  derive*!   by  the  Jackson  v,   Hiuman,  10  Johns.   (N.   Y.) 

tenant  from  being  let  into  possession  by  292;   Phelps  v.  Taylor,  23  La.  An.  585; 

the  landlord,  which  would  make  it  unjust  Simmons  v.  Robertson,  27  Ark.  527.     If 

and  inequiUble  for  him  to  use  his  portirm  he  deoies  the  title,  tlie  landlord  may,  at 

thus  acquired  to  undermine  or  defeat  the  his  election,  treat  it  as  a  disseisia.     It  is 

landlord's  rights.  Fuller  v.  Sweet,  30  Mich,  in  Uw  a  termination  of  the  Unancy,  and 

287;  and  hence  the  rule  that  a  tenant  can-  erjQivftl^t  to   notice   to  quit.      Hall    «. 

not  set  up  a  superior  title  ac^juired  by  him  iMv^,   10  Vt.  593;  Carrier  v,   Karl,  13 

until  he  has  first  surrendered  poas#^ion.  Me,  216;  TilU/tson  v.  Tloe,  5  Als.    407; 

Freeman  v.  Heath,  13  Ired.  (N.  C.)  L,  Hti^ms  v,  (^fdrn^,  16  Me.  158;  Fussle- 

498.  man  v.  Worthiiigton,  14  111.  135.     In  an 
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dacGd  by  the  fraud  of  the  landlord  or  by  a  mistake  in  the  execution 


u  of  ejectmpnt  or  for  rant,  the  de- 
fenilanC,  by  admitting  that  be  is  the  plain- 
tilf's  Unailt,  admit*  tlii*  |ilunCi)f'B  title. 
Millhaller  v.  Jouea,  7  Ind.  TIG;  Riuwll  v. 
Enrin,  3S  Ala.  40;  [iiaraliam  n.  Baldwin, 
9  N.  Y.  45.  The  fnct  that  tlie  leaw  is 
void  doen  not  ohimfre  the  nile,  or  Fnable 
the  tenant  to  dispute  the  title;  but,  after 
the  relation  has  ceawd,  his  right  to  do  eo 
L  itn]>aiTcd  beraitse  he  neglected  to  do 
■fore.  Bl-vne  P.  Baeaon,  1  Dougl. 
(Mich  I  179;  H™th  v.  Williams,  36  Me. 
SW;  Kins  B.  Muroij,  8  Ir.-d.  (N.  C.|  L. 
63;  Aukeney  p.  Pierce,  1  Til.  202.  He 
cannot  set  up  a  title  at^quired  bj  adverse 
MS  while  he  was  occupying  either  as  ten- 
it  or  licensee.  Corning  v.  Troy  Nail 
Faebiry.  3i  ^rb.  (N.  Y.)  4S5;  Brown  v- 
Keller.  83  111.  151;  Bryne  «.  Booson,  1 
Drtugl.  (Hieh.)  179;  Hatch  n.  Peodergaat, 
IS  Ud.  SSI.  In  order  bi  gain  such  a  title 
h«  must  first  dttielaioi,  Waldon  p.  Bodley, 
14  Pet.  (U.  B.)  IGfl;  Duke  c.  Hivrper,  S 
Yerg.  (TenD.)  280;  and  surrender  the  prop, 
arty  before  he  will  be  pormitteil  to  aastrt 
it,  Reeil  v.  Shepley,  6  Vt.  fiOa;  Tomp- 
kins B.  Snow,  08  Barb.  <N.  Y.)  526;  Her- 
ahny  tp.  Clark,  37  Ark.  627;  Brown  v. 
Keller,  antt .-  Rvcrson  v.  Eldred,  18  i[ii-h. 
12;  Creem  e.  Munson,  9  Vt.  97;  Monbier 
V.  Reddinjc,  12  Me.  47S.  And  statements 
of  his  own  title  will  not  be  c-videii«e  imleas 
brought  home  to  the  landlonl.  Ingram  v. 
Litlle,  14  On.  173.  And  a  tenant  at  will 
will  not  he  permitted  to  mt  up  an  inron- 
8iEt''nt  title  witllout  surrender  or  eviction 
by  the  owner  of  a  ]mramount  title  or  ita 
ei[uivalpnl.  Town  «.  Butterlield,  97  Mass. 
105.  He  cannot  avail  himself  of  the  pur- 
chase of  an  outstanding  title  to  defeat  the 
title  of  Ilia  landlord.  Clemmi'.  Wilcox,  15 
Ark.  102;  Rnssell  v.  Titus,  3  Granfa  Cas. 
(Penn.)  296;  Elliott  r.  Smith.  23  Penn.  St. 
131.  See  Gallogherv.  Bennett.SS  Tex.  291. 
In  onler  to  <'reate  this  estoppel,  the  rela- 
tion of  landlord  and  tenant  must  exist. 
It  does  not  apply  to  a  tortfeasor  or  one 
vlio  has  not  I'ecoiniLced  the  landlord's 
title.  Bnt  if  he  has  diHtinctly  reoognizi-d 
the  landlord's  title,  so  that  he  can  be  said 

his  tiile,  the  rule  »|>|>lies.    The  beat  evi- 
di'Uce  of  surh  recognition  is  the  payment 


of  rent  or  the  taking  of  a  tease;  bat  these 
are  not  indispensable.  Hood  r.  MnLbuu, 
21  Mo.  808;  Plumer  v.  Plutner,  30  N.  H. 
553;  Morse  v.  Roberts,  2  Cal.  515.  In 
Maine,  it  is  held  that  there  must  be  an 
actual  surrender  of  the  premises,  and  that 
notice  to  the  lan<llord  is  not  sufficient- 
Longfellow  V.  Longfellow,  61  Me.  G90.  If 
a  tenant  holds  over  aft^r  the  ternitnalion 
of  his  lea.te,  he  cannot,  by  surrendering 
part  of  the  premises,  acquire  a  right  to 
dispute  the  title  of  the  landlord  to  the  re- 
mainder. Longfellow  v,  Longfetlow,  54 
Me.  240;  Stoofw  e.  Delvin,  U  Mo.  101, 
A  aub-tenant  cannot  dispute  the  title  of 
bis  lessor  or  of  his  assignee.  Stagg  t. 
Eureka  Tanning  Co.,  56  Me.  317;  Dnn- 
shi'e  o.  Omndy,  16  Gray  (M<«a.),  Sl(; 
Earle  V.  Hale,  31  Ark.  470;  Pmrat  *. 
Lawrence,  61  N.  Y.  219.  A  tenant  at 
BulTerance  is  bound  by  this  estoppel. 
Griffin  v.  Sheffield,  38  Miss.  359.  Nor  can 
H  lessee  of  a  tenant  at  will  dlspnto  the 
title  of  his  lessor  or  of  the  landlonl.  HII- 
boum  D.  Fogg,  99  Mass.  11.  Nor  can  tha 
lesieefor  life  at  law  set  Up  a  conveyance  bf 
the  intestate  to  a  third  [>erson,  of  wfaidl 
he  was  ignorant  wlieii  they  leased  to  him. 
Hawea  0.  .Slmw,  100  Mass.  187.  A  tenant 
contracting  to  pay  the  taies  upon  the 
premises  cannot,  by  permitting  the  lands 
to  bo  sold  for  taxes,  and  purchasing  them 
at  such  sale,  nccjuire  any  title  thereto  as 
against  his  landlord.  C'aruthersv.  Weaver, 
7  Kan.  110.  But  a  tenant  at  will  inny  at 
any  time  abnndim  bis  tenancy,  and  then 
take  the  same  property  by  purchase  from 
another,  so  ns  to  avail  hliiiaeir  of  the  stot- 
ute  of  limitations;  but  the  abandonment 
must  be  brought  home  to  the  kliowleilge 
of  hi.s  landlord.  Hudson  v.  Wlieeler,  34 
Tex.  366.  A  person  who  was  in  possession 
of  land  when  the  lease  was  mode  is  es- 
top|>i!d  from  setting  up  that  the  lessor 
holds  the  title  [ucrelv  as  his  trustee. 
Lucas  V.  Bnxiks.  18  Wall,  (U.  S.)  438. 
For  iiialnnces  wbrtre,  according  to  the  rule 
in  Californin,  a  tenant  may  set  up  a,  para- 
mount title  when  he  was  in  possession 
when  the  lease  was  maile,  see  Peratta  r, 
Goilochio,  4"  Cal.  259;  Holloway  v.  Gal- 
liar,  id.  474;  Franklin  v.  Mereda,  3a 
Cal.  658;  Ttwksbury  v.   Mayrotf,  33  I  al. 
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of  the  lease,^  or  unless  the  lease  was  made  for  purposes  in  violation  of 

287.  The  rale  only  extends  to  the  lessor  the  owner  of  premises,  and  thus  in- 
and  his  privies  in  blood  or  estate;  as  duces  a  person  to  take  a  lease  from 
against  a  stranger,  the  tenant  may  set  up  him,  the  tenant  is  not  estopped  from 
title  in  himself  or  a  third  person.  Cole  v.  denying  such  person's  title.  Olein  v. 
Haxfield,  13  Minn.  235.  A  person  in  pos-  Rise,  6  Watts  (Penn.),  44.  In  Jenckes  v. 
session  of  premises  which  are  sold  or  set  off  Cook,  9  R.  I.  620,  it  was  held  that  a  per- 
upon  an  execution  against  him,  becomes  so  son  whose  assent  to  a  lease  was  procured 
far  a  quasi  tenant  as  to  be  precluded  from  by  the  fraud  of  the  other,  was  not  es- 
disputiug  the  title  of  the  purchaser  upon  topped  from  denying  the  lessor's  title, 
execution  while  he  is  in  possession,  but  not  In  Gallagher  v,  Bennett,  38  Tex.  291,  it 
if  he  is  not  in  possession.  Wood  v.  Tur-  was  held  that,  where  the  landlord  was 
ner,  7  Humph.  (Tenn.)  617.  A  person  guilty  of  fraud  in  the  execution  of  the 
who  enters  as  sub- tenant,  although  he  sub-  lease,  and  b  unable  by  reason  of  insol- 
aequently  acquires  a  perfect  title  to  the  vency  to  indemnify  the  tenant  for  rents 
lands,  cannot  set  up  such  title  against  his  wrongfully  exacted,  the  tenant  may  pur- 
lessor  without  first  surrendering  {lossession  chase  a  superior  title,  if  he  does  so  in 
to  him.  He  must  give  up  the  advantage  good  faith  and  from  a  well-grounded  fear 
which  he  derived  under  the  tenancy  by  of  eviction,  and  set  it  up  in  defence  to 
being  let  into  possession,  before  the  estop-  an  action  by  the  landlord  to  recover  pos- 
pel  is  removed.  Callendar  v.  Sherman,  5  session  of  the  premises.  In  Alderson  v, 
lied.  (N.  C.)  L.  711;  Millhousep.  Patrick,  MUler,  15  Gratt  (Va.)  279,  the  defendant 
6  Rich.  (S.  C.)  850;  Freeman  v.  Heath,  was  in  possession  of  the  lands  under  a 
18  Ired.  (N.  C.)  L.  498.  The  rule  applies  claim  of  title,  but  the  defendant  fraudu- 
where  a  party  takes  an  undivided  half  of  Icntly  led  him  to  believe  that  the  title 
premiBes  as  purchaser,  and  the  other  half  was  in  him,  and  induced  the  defendant 
as  tenant.  In  such  a  case  he  is  estopped  to  take  a  lease  from  him.  The  court 
from  denying  the  title  of  his  lessor  to  the  held  that  the  defendant  was  not  estopped 
half  leased  to  him.  Clark  v,  Crego,  47  from  denying  the  plaintiff's  title.  See 
Barb.  (N.  Y.)  599.  also  Pearce  v.  Nix,  84  Ala.  183,  where  it 
1  Lively  v.  Ball,  2  Mon.  (Ky.)  53.  In  was  held  that  a  person  who  had  attorned 
the  case  of  May.s  v.  Dwight,  84  Penn.  St.  to  another,  under  an  honest  belief  that 
462,  decided  by  the  Supreme  Court  of  Penn-  he  had  a  better  title  than  himself,  was 
sylvania,  an  oil-well  was  leased  which  was  not  estopped,  upon  discovery  of  the  mis- 
supposed  by  both  parties  to  be  upon  the  take,  from  disputing  such  person's  title. 
land  of  the  lessors,  but  turned  out  to  be  Where  a  tenant  leases  his  claim  to  dis- 
upon  that  of  another  person,  who  claimed  pute,  the  court  may,  in  its  discretion, 
rent.  In  an  action  in  equity  by  the  les-  order  the  tenant  first  to  prove  the  fraud 
aors  to  compel  the  lessee,  in  substance,  or  mistake  before  he  puts  evidence  of  his 
to  account  for  the  rent,  the  court  say  :  title  before  the  jury,  or  it  may  allow  him 
"  Perhaps  no  rule  of  law  is  better  settled  to  show  title  first,  subject  to  the  necessity 
than  that  a  tenant  in  possession  under  a  of  making  that  evidence  competent  by  the 
lease  shall  not  be  allowed  to  dispute  the  removal  of  the  estoppel  by  subsequent 
title  of  his  lessor.  Yet  this  rale,  like  proof  of  the  fraud.  And  if  that  proof  is 
most  others,  has  its  exceptions.  When  not  made,  the  jury  will  be  instructed  to 
the  tenant  has  been  induced  to  accept  disregard  the  tenant's  title  previously 
the  lease  by  misrepresentation,  fraud,  or  proved.  Alderson  v.  Miller,  16  Gratt. 
trick  practised  upon  him  by  the  lessor,  (Va.)  279.  If  it  is  shown  that  the  tenant 
he  is  not  estop|jed  from  setting  up  a  was  induced  to  attorn  to  the  plaintiff  as 
superior  title  to  that  of  the  lessor."  landlord,  in  consequence  of  the  plaintiffs 
Hamilton  r.  Marsden,  6  Bin n.  (Penn.)  45;  fraud  or  misrepresentation,  he  is  not 
Brown  v,  Dysenger,  1  Rawle  (Penn.),  408;  estopped.  Schnetz  v.  Arratt,  32  Mo.  172; 
Baskin  v.  Seechrist,  6  Penn.  St.  154.  If  Tison  v.  Yawn,  15  Ga.  491.  Indeed,  the 
a  person  falsely  represents  himself  to  be  rule  may  bo  said  to  be  that  the  t«'nant  is 
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law,'  or  of  impruvemente  upon  public  lands  specially  reserved  from  aaJe 
BO  that  tbe  lessor's  possession  was  uolawful.'  The  fai;t  thnt  Ltie  lease 
is  Toid,*  or  that  the  lessoi'  had  no  title  whatever,*  or  that  the  title  was 
really  iu  tbe  leasee,  and  he  was  ignorant  of  tbe  fact  when  the  lease  was 
made,  will  not  ehange  the  rule.'  Nor  is  tbe  rule  chsuged  although  the 
lease  was  made  to  defraud  the  landlord's  creditors. °  But,  in  oi-der  to 
subject  a  party  to  ttiis  rule,  the  relation  of  landlord  and  tenant  must 
exist.  By  this  it  is  not  meant  that  tbe  party  must  be  in  under  a  lease, 
or  that  he  must  pay  rent;  but  if  he  is  in  possession  by  the  permission 
of  tbe  owner,  and  has  recognized  bis  title  iu  any  way,  it  is  enough.' 


oerer  eatofped  from  sbawing  that  the  ten- 
ancy was  imluced  b;  fraud,  taUrepmtiU' 
tation,  or  misapprebeiiiiioii,  Snift  v.  Deau, 
11  VL  asai  Cramer  v.  Carlisle  Bank,  2 
Oraot's  Cos.  (Pean.)  2S7:  Smith  v.  Mc- 
Conlj,  3  Philo.  (Penti.)  488;  or  ntherwiae 
nnfairl^r  obtoini^d,  Brown  v.  DyaetgKi; 
anit;  Isaac  v.  (.'larke,  S  Oill  (Hd.),  1  ; 
Miller  v.  Bousadon.  9  Ala.  S17.  W., 
leasee  of  certain  premi!«s  for  a  term  of 
aeveDty-Gn:  yeuia,  mort^ageil  the  lease  to 
T.,  and  joined  with  hiin  in  an  indenture, 
'b;  which,  after  reciting  tbe  mortgage,  the 
preinlsea were (lemiewl  toJ.  for  t*enty-oua 
jears.  Tha  mortgage  was  assigned  to  S., 
and  by  indenture,  to  which  3.  and  W. 
were  partjea,  after  redting  the  lease  to  J. 
that  iesHo  yiaa  assigned  to  M.  This  as- 
signment con  (ainc^d  a  corcnant  bj  M.  with 
W.  thut  M.  would  not  demise  or  assign 
the  premises  without  llie  license  and  con- 
sent of  W.,  with  a  proviso  for  re-entry  if 
be  did.  M.  paid  rent  to  W.,  and  nftet' 
wards  assigned  the  premiHes  to  K.,  withtiut 
the  license  or  consent  of  W.  In  an  action 
of  qectinent  by  S.  and  W.,  it  was  held, 
I.  Tlmt  M.  was  not  estopped  from  showing 
that  W.  was  not  legal  owner  of  the  rever- 
won,  but  mortgagor  only  ;  and  that  W. , 
having  a  merr- ergiii table  interest,  could  not 
recover,  2,  Tliiit  S.  could  not  recover, 
because  no  right  of  re-entry  was  reserved 
to  him.  Sannders  v.  Merryweather,  3  H. 
&  C.  902, 

>  In  Milton  V.  Hayilen,  32  Ala.  SO,  the 
lundloril  usurpd  the  right  to  keep  a  public 
ferry,  iu  violation  of  law,  and  leased  it  to 
the  d^'rcnilaut.  The  court  held  that  he 
could  not,  under  thi-se  cin?uni«tanees, 
claim  froTii  the  lesw<'  the  allegiance  due 
from  a  tenant  to  his  lanillord,  so  as  loeslop 
hiui   from  disputing   his  title.     See  also 


Sattcrleeii.  Matthewson,  13  8.  ft  B.  (Penn.) 

»  Dupasr.  Wa»seU,lIHU.(C.aC.C.) 
213. 

*  Bryne  t>.  Beeson,  1  Dougl.  (Hieli.) 
17Pi  Heath  D.WiUianis,  2fi  He.  209;  Sing 
«.  Murray,  6  liwi.  (N.  C.)  L.  62, 

*  Bowdiah  V.  Qubuque,  38  Iowa,  341. 
A  tenant  nnder  a  lease  from  one  haTing 
posseiiiion  and  control  of  the  pTtani*ei^ 
but  no  title  to  them  (which  lease  contains 
a  clause  that,  [u  case  lessors  should  cease  to 
control  or  own  the  property,  no  rent  Ehonld 
be  paid,  aniesa  their  snccessors  should  b> 
vrriting  confirm  the  lease),  by  holding 
under  ud  paying  rent  to  the  luccenivt 
assignees  of  the  owner,  in  estopped  from 
denying  that  they  arc  assignees  of  his  orig- 
inal lessor,  and  continues  bound  to  pay 
rent  to  them  in  that  clmrai-ter,  or  hs  hav- 
ing, by  the  iuslruments  of  conlirmation, 
become  new  lensors.  Wlialin  v.  White, 
25  S.  Y.  46-2;  Hunders  v.  Train,  13  Wia. 
590;  Jai'ksou  v.  Wheedon,  1  E.  D.  Sm. 
(N.Y.  C.  l'.)UI. 

'  In  Baker  v.  XoU,  59  Ho.  285,  the 
teTiaiit  took  a  lea,ie  of  the  [dninlitf  who 
held  tile  lands  as  tnistee  of  the  ti'nant's 
wife,  but  of  which  fact  lb-  tenant  wa* 
ignorant  when  the  lease  was  made.  Tlie 
court  held  that  he  was  esIoppe;l.  In  Ab- 
bott V.  Croninrtie,  72  S.  C.  292,  the  trnanl 
was,  in  fact,  entitled  to  the  lands  as  i 
homestead .  but  he  was  ignorant  of  the  fact 
when  thc>  lease  was  made.  Tlie  court  held 
that  he  was  esto|iped.  But  anUra,  see 
Cain  V.  Oeinon,  36  Ala.  IflS;  Shulu  r. 
Elliott,  11  Humph.  (Tmn.)  183. 

'  Stetii  r.  WB.ls\i-orth,  17  Vt.  287. 

'  In  Downer  n.  Foril,  16  Pal.  3^5.  the 
defcndaul,  having  settled  on  and  .■iielos,.d 
a  vacant  lot,  l«ld  the  owner  tliat  be  woidd 
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A  tenant  in  law,  ad  a  tenant  by  dower,  elegit,  or  cortesj,  is  estopped 
wherever  the  person  from  whom  their  title  is  derived  would  have  bc^ ;  ^ 
and  the  mle  also  applies  to  a  person  who  goes  in  under  an  agreement 
ibr  a  lease,  or  under  a  contract  for  the  purchase  of  the  premises,  or 
under  any  arrangement  which  operates  as  a  recognition  of  the  land* 
lord's  title,  and  as  holding  under,  or  in  subserviency  to  it.*  When  the 
estate  which  the  landlord  held  vests  in  the  lessee,  whether  bj*  puN 
chase  fh)m  the  lessor  or  by  purchase  under  valid  legal  proceedings,  the 
tenant  may  set  up  this  title  in  defence  to  any  action  brought  against 
him  by  the  lessor,  either  to  recover  possession  of  the  premises,  or  to 
recover  after-accruing  rent ;  *  and  indeed  in  all  cases  it  is  competent 
Ibr  the  tenant  to  show  that  the  landlord's  title  has  terminated,  as,  that 
the  premises  have  been  sold  under  foreclosure  proceedings,^  under 

give  it  ap  when  Yob  family  came,  and  after-  Clarke  v.  Clarke,  51  Ala.  498.      A  tenant 

wards  he  wanted  to  fence  it  with  boards,  in  poeeession  under  a  lessor  whose  lands 

and  it  was  agreed  that  he  should  do  so,  are  sold  on  execution  may,  however,  set 

And  that  the  owner  should  pay  one-half  of  up  the  title  of  the  purchaser,  in  defence 

the  expense,  and  at  other  times  he  recog-  to  an  action  for  the  rent  accruing  after  the 

nixed  the  owner's  title.     It  was  held  in  sale.     Lancashire  v.  Mason,  75  N.  C.  456. 

qectment  by  such  owner's  vendee,  that  ^  Dubois  v.  Mitchell,  3  Dana  (Ky.y, 

the  defendant  was  estopped  from  dispnting  886;  Love  v.  Edmoston,  1  Ired.  (N.  C.)  L. 

the  title.     Ward  v.  Mcintosh,  12  Ohio  St.  152. 

281.     In  Flanders  v.  Train,  13  Wis.  596,  >  Ryder  v,  Manzell,  66  Me.  197;  Shields 

F.  by  agreement  entered  lands  in  the  name  v,  Lozear,  84  N.  J.  L.  496,  8  Am.  Rep. 

of  W.,  the  profits  of  the  transaction  and  256. 

the  lands  to  be  divided  between  them  in  *  And  it  is  competent  for  him  to  show 
certain  agreed  proportions.  F.  afterwards  that  they  were  sold  upon  a  mortgage  given 
oontracted  with  the  defendant  for  the  cut-  to  himself,  and  that  he  became  the  pur- 
ting  of  timber  on  the  land,  he  to  receive  chaser  at  such  sale,  or  that  the  condition 
one-half  for  his  services.  He  carried  away  upon  which  the  mortgage  to  him  was 
aU  the  timber  cut  In  a  suit  by  F.  for  his  given  Ib  broken.  Shields  i;.  Lozear,  ante  ; 
share  of  the  timber,  it  was  held  that  a  Pope  v.  Biggs,  9  B.  &  C.  245;  Watson  «. 
defence  of  his  want  of  title  in  the  land  Lane,  11  Exch.  769;  or  where  his  title  has 
was  invalid,  and  that  he  was  entitled  to  been  extinguished  in  any  manner  subse- 
lecover.  In  Wyoming,  Ac.  Co.  v.  Price,  quent  to  the  making  of  the  lease.  Camp 
81  Penn.  St.  156,  a  coal  company,  occu-  v.  Camp,  5  Conn.  291;  Jackson  ©.  Row- 
pying  lands  adjoining  to  those  of  the  de-  land,  6  Wend.  (N.  Y.)  666;  Wheelock  «. 
fendant,  having  mined  over  their  land  Warschaner,  12  id.  809;  Randolph  v. 
into  his  lands,  agreed  to  pay  him  for  the  Carlton,  8  Ala.  606;  McDevitt  v.  Sullivan, 
eoal  mined  on  his  land,  as  well  as  for  all  8  Cal.  592;  Deuatch  v.  Newsom,  8  Ohio» 
that  they  should  mine  for  the  next  eight  57;  Walls  v.  Mason,  5  111.  84;  Lawrence 
months,  at  a  certain  rate  per  ton.  It  was  v.  Miller,  1  Sandf.  (N.  Y.)  516;  Tilghman 
held  that  the  relation  of  landlord  and  v.  Little,  18  111.  289;  Ryress  v,  Farwell,  9 
tenant  did  not  exist  between  them  under  Barb.  (N.  Y.)  615 ;  Kinney  v.  Do^  8 
this  agreement,  and  that  they  were  not  Blackf.  (Ind.)  850;  Hoagv.  Hoag,  85  N.Y. 
estopped  from  denying  his  title.  469;  Casey  v.  Gregory,  18  B.  Mon.  (Ky.) 
1  Love  V,  Dennis,  Harp.  (S.  C.)  70  ;  846;  Gregory  v.  Crab,  2  id.  284;  Homer*. 
Bufferlow  ©.  Newsom,  1  Dev.  (N.  C.)  L.  Leeda,  25  N.  J.  L.  106;  Hintz  v.  Thomas, 
S08  ;  Gorham  v.  Brenon,  2  id.  174.  The  7  Md.  846;  Giles  v,  Ebsworth,  10  id.  888  ; 
tenant  of  a  tenant  by  dower  is  estopped  Howell  v.  Ashmore,  22  N.  J.  L.  261 ;  Wolf 
fh>m  disputing  the  title  of  the  intestate,  v.  Johnson,  80  Miss.  518  ;    England  v. 
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execution,'  or  for  taxes,*  or  indeed  that  the  title  of  the  landlord  bu, . 
from  any  cadsc.  exiJii-ed.*  So  a  tenant  is  not  estopped  nhen  be  bas 
been  induced  to  take  a  lease  from  the  landloi-d  by  his  fraud  or  mis- 
representatioD,*  or  under  a  misapprehension  or  mistake.'  Neither  fv  j 
he  estopped  IVom  setting  up  a  paramount  title  in  anotliei',  where  ha  • 
has  been  evicted,  or  a  judgment  of  eviction  lius  been  obtained  agaiaiA 
him/  nor  when  the  paj-ment  of  rent  by  him  was  merelj'  gratuitous.^ 
The  estoppel  only  exiiit^  during  his  tenancy,  express  or  implied. 
After  that  is  endcKl,  whether  by  surrender  or  otherwise,  he  may  set 
up  title  in  himself  or  in  a  third  person.'  and.  as  a  tenant  for  yeare 
holding  over  after  bis  term  is  trcaletl  as  holding  upou  the  terms  of 
the  former  lease,  he  remains  subject  to  the  estoppel.* 

Skc.  266.  Co-t«nuitB.  —  Prima  facir.  the  posflcssioo  of  one  tenant 
in  common  is  the  possession  of  all,"  consequently  acts  done  upon  the 

81«il«.  «  Johns.  <N.  T.)  ASS;  BnsscU  v.  P«nn.  St.  131 :  G«o^  r.  Putne;,  4  Ciuh. 

AlUrd.   18  N.  H.  222;  Purt/  v.  Cuwter,  (Mms.)  858;  Bettisuu  r.  Bndd,  1?  Ark. 

-11  M(k  4t7.      ATlet  sjudgmrDt  ofericlian  546;    I'nnjlEy  p.    SUnGelil.   10  Tcl.   SO. 

■gaiiut  thi>  tenint,  h«  may,  without  the  But  if  (he  t^nuit  contnctnl  to  [My  the 

laocllani's  conwnt,  attoni  to  the  sncceaafal  tsicn.  he  ixnoot  art  Dp  a  Ux  title  againd 

fxyi,  illhough  be  hu  not  sctnaJly  httfn  Hbf  Uadlord.     C^uthtnT.  Weaver,  7  Km. 

EVktrd.  MaHkt  v.  Strong,  9  Bos.  (N.  Y.  110, 
Sup.  Ct.)  67;  Luiufoni  r.  Tiimei,  S  J.  J.  »  Doe  n.  Sealon,  S  Cr.  M.  t  R.  728. 

I        Mar.    |Kf.)   104  ;    FotiUr   b.    Motrit,    3         *  Glein  >.   Ri«e,  6  Witts  (r.^un.).  44;      ■ 

A.   K.   Uu.  (Ej.)  609;  or  lie  may  show  Surift  o.  Ocan,  11  Vt.  B23:  Baskin  f.  Sec    H 

thai  the  premisn  have  Ix^o  mlil  uoiler  a  chriat,  6  Penn.  St.  154.  ^| 

mortgaija,  execniiaa.  or  Tor  tuea,  Shwlds         *  Srhnlti  «.  Elliott,  11  Htunph.  (Tens.)    ^| 

ff.  Loiear,  8*  N.  J.  L.  49(1;  Doe  «.  Ash-  183. 

more,  261.   And  if  thesale  is  aubseqneiilly  <>  MolTnt  c.  Strang,  9  Bos.  (N.  Y.  Sup. 

setaaiJe,  he  may  dispute  the  title  of  the  CI.)  S?;  Foster  r.    Moms.  3  A.    K.  War. 

purchiusera  aiirUtloni  to  hu  origEnalUnd-  (Kv.)    609;    Fletcli.'r    r.    McFarlane,    12 

lord.      Miller  r.  Williamit,  15  linitt.  ( Va.)  JlaV  4^;  Allen  r.  Tliayer,  17  id.  299. 
213.    This  is  ujion  Ihe  principle  th.it  it         '•  SlieUon  r.  Cumal.  15  AU.  14S. 
one  in  [KMsesiion.  under  elaini  of  title,  is,  <  I'age  i.  Kin>man.  43  N.  H.  328;  Car- 

by  fraud  or  mislake,  indiieiil  to  hi'lieve  peiiler  r.  Thoi]i]<soii.  3  id.  2fj.     If  there 

that  another  has  a  U-tter  title,  and  tlieie-  is  no  tenancy,  tlien'  ia  no  esto|>p<-l.    Hiiches 

npon  to  take  a  liiise  from  him,  the  tenant  r.  I'Inrksvilie.    K    (Vt.  {('.  S  I  3«!t;  Foust 

win  not  he  eslopiml.     Aldetson  «.  Miller,  r.  Tri,T.  F  .Ton«  (N*.  C.)  L  290;  Head  t. 

15  Gralt.  <Vn.)  279.  Hea.l.  7  id.  fi-JO. 

'  Doe  0.    Ashniore,  22  N.  J.   L.  162.  *  Sloops  r.  I'elnin.  16  Mo.  IfiJ:  I^ng- 

Anil  he   may  set  iip  the  title  of  the  pur-  fellow  r.  I^nj^.-llou-.  54   Me.  240:   Wilson 

ehaser  uuiler  e:teintiiiii  against  the  land-  r.  .tames,  79  X.  C.  349:  Woo.i's  Undlocd 

lonl  in  aTiy  aelion  hrouglit  by  the  land-  and  Tenant,  368  rl  fq. 
lord,    for   matters   acrruing  or  oceurrine        i"  IVn<-ealde  v.  Bi-e.1,  1  E.-uil.  .ICSi  Doe 

after  sui'h  sale.      Laneashire  v.  Mason.  75  r.  Heltiiij-s,  11   id.   49;  Atkviis  r.  Honk 

N.  C.  45.'..  1   Burr.   Ill  ;     P>er    r.    Uwell.    9    Gray 

*  And  if  Ihe  lessee  buys  in  the  whole  (Ma.-s.>.  76:  Hij;!*.'  r.    Kiee,  5  Mas.*.  851: 

ora  [lart  of  the  lessor's  title  at  a  tax  or  Wliiiirj.-  r.  Dewey.  15  IVk.  (Ma<s.)  42?; 

eipcution   sale,  or  hy  private  purvha.'w.  it  Jnek-od  r.    llrink.   5  Vnvt.    (N.    Y.  1  4S4: 

is  a  proportionate  defmee  to  a  suit   for  Strong  r.  Cotter,  13  .Minn,  82  ;  Storv  r. 

rent  or  ejeclment.      Kelli*  r.  Ijthrop.  22  Saunders.   S  Humph.    (Tenii  )  ,«6;i.      The 

Wand.  (N.  y.)   121 ;  Elliott  r.   Smith.  23  l«s.ession   of    one  tenant   in    eommon   is 
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oommon  property  bj  one  co-tenant,  which  if  done  bj  a  stranger  to  the 
title  would  amount  to  a  disseisin,  are  susceptible  of  explanation  con- 
sistently with  the  true  title ;  and  mere  acts  of  ownership  exercised  by 
one  co-tenant  are  not,  of  themselves,  necessarily'  acts  of  disseisin,  nor 
do  they  warrant  a  presumption  of  ouster.^  But  if  one  tenant  in  com- 
mon enters  upon  the  whole  land,  and  takes  the  entire  profits,  claim- 
ing and  holding  exclusively  for  the  full  statutory  period,  an  actual 
ouster  of  his  co-tenants  maj-  be  presumed.'  But  the  mere  pernanc}'  of 
the  profits  for  that  period,  of  itself,  does  not  amount  to  conclusive  evi- 
dence of  an  ouster,*  because  that  is  susceptible  of  explanation  consist- 
ently with  his  rights  as  co-tenant.  In  order  to  set  the  statute  in  motion 
in  his  favor,  he  must  absolutely  deny  the  title  of  his  co-tenants,^  or  by 
ether  notorious  acts  indicate  his  intention  to  claim  and  hold  the  estate 
exclusively.  There  must  not  only  be  an  exclusive  possession,  but 
the  possession  must  be  under  a  claim  of  title  to  the  whole  estate, 
either  brought  home  to  the  knowledge  of  the  other  tenant,  or  so  noto- 
rious that  his  knowledge  of  such  adverse  claim  can  be  presumed.*  And 
the  evidence  must  be  much  stronger  than  would  be  required  to  estab- 
lish a  title  by  possession  bj-  a  stranger.*  What  constitutes  an  actual 
ouster  is  a  mixed  question  of  law  and  fact.  If  one  co-tenant  goes  into 
possession  of  the  entire  estate  under  a  notorious  claim  of  title  to  the 
whole,  and  resists  or  denies  the  right  of  his  co-tenant  to  enter,  and 
persistently  and  notoriously  excludes  him  from  the  enjoyment  of  the 
premises,  this  is  an  ouster.^    So,  too,  if  one  co-tenant  erects  a  building 

never  presiiTDed  to  be  adverse,  but  the  con-  (Penn.)  184;  CuromingB  r.  Wjrman,   10 

traiy.     Berthold  v.  Fox,  13  Minn.  501;  Mass.  464. 

Owen  V.  Morton,  24  Cal.  373;  Small  v.  *  Higbee  v.  Rice,  5  Mam.  851;  Boltou 

Clifford,  28  Me.  218;  White  r.  Wilkinson,  v.  Hamilton,  2  W.  &  S.  (Penn.)  294;  Cal- 

2    Grant    (Penn.),  249;    Bnckniaster   v.  houn  r.  Cook,  an/«.     But  |)cmanry  of  the 

Needham,  22  Vt.  617;  Challefanx  v.  Dn-  profits  for  a  long  period,  as  forty  years,  is 

eharme,  4  Wis.  554;  Cunningham  v.  Rob-  evidence  from  which  an  adverse  claim  may 

ertson,  1  Swan  (Tenn.),  138;  Van  Bibber  be  inferred.    Chambers  v.  Pleak,  6  Dana 

9.  Frazer,  17  Md.  136.     But  from  a  long  (Ky.),  426. 

period  of   exclusive  occupation    disseisin  *  Kathau  v.  Rockwell,  16  Hun  (N.  Y.), 

may  be  presumed.     Purcell  v.  Wilson,   4  96. 

Gratt.  (Va.)  16.  *  Van  Bibber  v.  Frazer,  17  Md.  136; 

'  Parker  v.   Ix)cks  k  Canals,  8   Met  Andres  v.  Andres,  9  Ired.  (N.  C.)   214; 

(Mass.)  9;   Bolton  v.   Hamilton,  2  W.  &  Forward  v.  Dietz,  82  Penn.  8t.  89;  Crane 

8.  (Penn.)  294;  Calhoun  v.  Cook,  9  Penn.  v.  Robinwn,   21  Conn.   879;    I^rman  v. 

8t  226;   Brown  v.  McCoy,    2  W.  &  S.  Hoey,  13  B.  Mon.  (Ky.)  436;  CoUwm  r. 

(Penn.)  307,  note;  Phillips  v.  Gregg,  10  Mason,   25  Me.  434  ;  Gill  v.  Fauntleroy, 

Watts  (Penn-),  158;  Hart  r.  Gregg,  10  id.  8  B.  Mon.   (Ky.)   177;    Aljercrombie  v. 

185;  Keyser  v.  Evans,  30  Penn.  St.  507;  Baldwin,  15  Ala.  868;  Peck  «.  Warrl,  18 

Forward  r.  Dietz,  32  id.  69.  Penn.  St.  506;  Meredith  r.  Andres,  7  IreiL 

*  Frederick  v.  Grey,  10  S.  k  R.  (Penn.)  (N.  C.)  5  ;  Johnson  v.  Tuolumne,  18  AU. 

182  ;    Susquehanna,    kc.    R.    R.    Co.    v.  50;  Newall  v.  Woodruff,  80  Conn.  492. 

Qoick,  61  Penn.  St.  828;  Rider  v.  Maul,  •  Barrett  v.  Colrum,  8  MH.  (Ky.)  510; 

46  id.   876;   Mehaffy  r.   Dobbs.   9   Watt^  Newell  r.  Wi^nlniff,  30  Conn.  402. 

(Penn.),  863  ;    Workman  r.  Guthrie.  29  '  Thomas  «.  Pickering,    18   Me.  887 ; 

Penn.  St  495;  Law  v.  Pattenon,  1  W.  k  S.  Forward  v.  Dietz,  32  Penn.  St  69. 
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npon  the  estate  without  the  koowledge  or  conaeiit  of  the  otber,  mmI 
occupies  it  exclusively,  and  does,  u|jou  the  estate,  acts  sucii  as  clear^ 
aud  unequivocally  iudicatc  a  claim  of  exclusive  ownersliip,  this  is  an 
ouster  of  his  co-lenant.'  So  it  has  been  held  tbot  the  ei-etition  of  a  dam 
i^jon  the  sole  eelAte  of  one  t<?nant.  whieh  floods  Uie  lands  of  the  joiirt 
estate,  is  an  ouster.*  But  a  mere  cutting  of  trees  and  converting  then 
to  his  own  use.'  or  cutting  the  grass  and  retuoving  fences,'  the  plowing 
up  of  crops,'  the  removal  of  fixtures.*  or,  indeed,  the  doing  of  any  acta 
which  may  be  referred  to  his  right,  are  not  regarded  as  amounting  to 
an  actual  espulaion,  or  as  an  ouster-'  So,  if  one  defendant  executes  • 
mortgage  of  the  entire  estate,'  or  a  deed  of  his  interest,  it  is  not  ai 
ouster.'  But  a  conveyance  by  one  of  the  entire  estate,"  or  devising 
it  by  will,"  or,  indee<I,  any  aet  which  clearly  indicates  an  intention  oa 
bis  part  to  usurp  the  entire  esute  to  himself,  is  an  ouster ;  "  sod  tlw 
question  as  to  whether  hie  acts  accrue  to  the  benefit  of  the  joint 
estate,  or  as  an  ouster  and  disseisin  of  the  others,  is  a  question  for  tiie 
jarj." 

Sec.  '2G7.  What  Pooseaalon  will  auBtain  Conatmctlve  Foaaession. 
—  In  all  cases,  in  onler  to  entitle  a  person  to  the  benefit  of  the  doctrine 
of  constructive  possession  who  claims  under  a  color  of  title,  there  luuot 
be  an  entry  upon,  and  an  actual  |)Ossession  of,  souie  part  of  the  land 
oovered  by  his  tiUe,  with  the  palpable  intention  to  claim  and  hold  tha 
land  as  his  own  ;  '*  and  an  actual  possession  of  adjoining  Land  wiU  havs 

>  Banaatt  c.  ClemenEe,  6  Allen  (Mua, ).  for  the  ermtion  of  s  dam  on  bia  own  ostati 

]ft  whirh   floods  the  joint  Mtatp,    Jonfs  s. 

»  Jones  0.  Wetherboa,  4  Strob.  (S.  C.)  Wethcrhcp,  4  Strob.     S.  C.}  50;  Odiome 

50,  1.    l.vford,  anle  ;  Gt.  Falls  p.   Worcester, 

•  Wait  V.  Ri.'lianliwn,  33  Vt.  190,  a„U  ;    Hutcliinaon  T.  Cliase,  3»  Me.  SOS ; 

'  Boolli  I'.  Ailnina,  11  Vt.  156.  or  for  diverting  water  from  a  mill  owned 

'  Harnmii  «.  Ganliner,  Hemp.  (S,  C.)  by  two  in  common,  Pillabury  v.  Moore,  44 


I 


•  Gibson  r.  Vaughn,  2  Bailey  {S.  ('.}, 
W;  Mul'liereon  v.  Seguine,  3  Dev.  (N.  C.) 


27«  ;  Har 


L  (V«,) 


»  p.,rter  r.  Hill.  9  Mass.  34;  Bobprta  v. 
Morgnii,  3"  Vl.  318.  'Where  one  tennnt  does 
an  aet  nnmiinting  to  a  destruetion  of  a  por- 
tion of  the  estate,  or  a  serious  injur?  tlierc- 
to,  his  co-leiiant  may  have  an  aetion  on  the 
ease  against  him  therefor,  hut  cannot  main- 
tain tres)Hiss,  Anders  v.  Mon-dilh,  4  D.  & 
B.  (S.  V.  1 1«9;  (Wiomo  r.  I.yford,  9  X.  H. 
G02 ;  Gt.  Falls  Co.  r.  Worcester,  15  id. 
412;  Cowlea  v.  Garrett,  30  Ala,  341;  Gun- 
ther  0.  Pellijohn,  6  lied.  (N.  f.)  388;  as 


!.  151. 

"  Mnrev  v.  Marcv,  6  Met.  (Mass.)  360; 
ttredfte'i-.  l*-ks  &  fanals.  17  Tick. 
(Mass.)  -24S:  Bicelow  v.  Jones,  10  id.  161. 
u  Miller  f.  Miller,  80  Penn.  St.  16. 
"  Cumniings  v,  Wynian,  10  Mass.  464. 
I'  Lefsvour  u.  Hoinan,  3  Allen  {Maiis.), 
!54 ;    Paiker   i'.    ViacVa    h    Canals,    anil ; 
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md  the  limits  of  the  lauJ  actually 
eovereil  by  the  conveyance.  Pope  v.  Han- 
mer,  74  N.  Y.  24o';  Knfield  v.  Dav.  7 
N.  H.  457  ;  Hale  v.  Gliddon,  lo'  id. 
397.  Ah  to  any  landa  ontsiile  the  limits 
of  the  conveyance,  an  actual  possession 
must   be  shown,    Pope  ti.   Haunier,   anit; 
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no  effect  to  entitle  a  person  to  the  benefits  of  a  oonstractive  possession.^ 
There  must  in  all  cases  be  an  actual  entry  upon  the  land  animo  damamdi 
pa$9e$sumem^  and  a  visible,  notorious,  distinct,  and  hostile  possession 
of  a  part  of  it,  continued  for  the  entire  statutory  period.*  The  kind  of 
possession  which  will  be  sufficient  must  depend  largely  upon  the  char- 
acter of  the  land,  the  locality,  and  the  purposes  to  which  it  can  be  put. 
Thos,  an  entry  upon  woodland  by  a  person  holding  a  deed,  and  clear- 
ing off  a  part  of  it,  with  an  intention  of  soon  making  other  improve- 
ments,  has  been  held  sufficient.*    In  Maine,^  the  doctrine  was  asserted 

even  though  the  oocopuit  went  into  the  prescription  at  to  such  other  lots  would 

po—CMJon  of  e  wrong  lot  and  improred  it  only  begin  to  ran  from  the  dale  of  the 

under  a  mistake,   Hale  v.  Gliddon*  ante;  record. 

Johnson  v.  Lloyd  (N.  T.),  MSS.  case  cited         <  Stanley  v.  White,  14  East,  3S2;  Do* 

in  Pope  V.  Hanmer,  anU.  r.  Campbell,  10  JohoiL  (X.  Y.)  477;  Ew- 

1  Hale  V.  Gliddon,  atUe;  Pope  r.  Han-  ing  v.  Barnett,  II  Pet  (U.  a)  41;  De  Lany 

mer,  ante  ;  Johnson  v.  Lloyd,  aitU;  Tntt  r.  Maleher,  47  Iowa,  445;  Seott  v.  Delany, 

V.  Boberts,  64  Ga.  156;  Peyton  v.  Barton,  87  HI.  146. 

M  Tex.  298;  Daridson  v.  Beatty,  3  H.  &         *  Scott  v.  DeUny,  87  111.  146.     In  the 

HcH.  (Md.)  621.     A.,  the  owner  of  a  tract  case  of  Tbompeon  v.  Borhans,  79  N.  Y. 

of  land,  sofd  the  western  half  to  B.,  by  97,  it  was  held  that  a  person  who  enters 

metes  and  bounds     The  whole  tract  was  into  poaseasion  of  a  large  tract  of  Isad,  —  as 

mhseqaently  sold  nnder  a  void  judgment  in  this  case  6,800  acres,  —  which  is  divided 

far  taxes,  and  C.  became  the  porchaser.  into  qoarter-sections,  and  takes  actual  poa- 

He  placed  a  tenant  on  the  eastern  half,  session  of  one  section,  does  not  thereby 

wiio  remained  in  poaseasion  seven  years,  acquire  constructive    poaiesrion    of    any 

i»Ultni«g  the  whole  tract  by  virtue  of  the  other  section;  and  that  a  mere  entry  fay 

tax  aale.     There  was  no  visible  open  pos-  him    upon  another  section,  and  erecting 


of  the  western  half  by  C.     It  was     thereon  a  Uianty,  and  cutting  timber  upon 
lield  that  the  statute  did  not  bar  the  right     a  small  portion  of  it,  — in  this  eaae  about  a 


of  R,  and  that  the  constractive  ponession  fourth  of  sn  sere,  —  with  no  intent  or  at- 

of  B.  waa  not  disturbed  by  C.'s  occupation  tempt  to  improve  any  portioD  of  the  land 

of  the  eastern  half.     Stewart  r.  Harris,  9  claimed,  gave  him  no  title  ezoept  to  the 

Hnmph.  (Tenn.)  714.     The  orcopation  of  portion  of  th*-  lot  so  actually  occupied, 

pine  land  by  anooally  making  turpentine  *'  That  there  waa  any  actual  possession  of 


OD  it  is  such  sn  actual  posMssion  as  will     the  land  recovered,**  ssid  Eaml,  J.,  "  can- 
oost    a    constructive    poeseuion    by  one     not  be  well  clsimed.    It  was  not  enckmd. 


elaiming  merely  under  s  superior  paper  Xo  part  o(  it  had  ever  been  cultivated  or 

title.     Bynum  V  Carter,  4  Insd.  (5.  C.)  imjirr/ved;  whatever  was  done  upon  it  wss 

810.     Where  a  party  is  in  sctual  pow^n-  to  taki^  value  from  it,  not  to  pot  value  into 

sion,  and  has  s  ri^fat  to  poawvri'^n  under  it     It  does  not  sf^^ar,  even,  that  any  one 

a  legal   title  which  ii  not  advenr,  but  ever  lived  in  the  shanty,  and  no  one  rep- 

daima  the  pos^easion  under  another  title  r^*^ting  th«>  plaintiiT  wu  upon  the  land 

which  if  adr«>ne,  the  pr««won  will  not  at  the  time  of  the  alleged  entry  of  the  de- 

in   law  be  6*rm^  adr«r%e.     Nichols  r.  fntdants,  or  for  some  time  before.     Psy- 

Beynolds,  1  R.  I-  30.     In  Tritt  r.  Bofierts,  mrrit  of  taxes,  surveying,  and  aasertioo  of 

64  Ga.  156,  it  was  held  that  poawswion  of  rigfit  do  not  eoostttnte  p^/VHsaoii.     Th^ 

a  part  of  one  k/t,  ^^l^raosd  in  the  asme  merely  khow  a  claim  of  title;  and  when- 

decd  with  other  distinct  VAs,  coqM  not  U;  ever  it  is  importsnt  to  show  that,  tlMy 

extended  by  construction  to  the  other  lou,  are  nsteriaL     Going  opoa  lasd  from  tiam 

imkfls  the  deed  was  on  r^y^d,  and  that  to  time  and  cutting  ki^i  thcnon  does  not 


*  lUjlAxi^ja  t.  Sweet,  %  He.  %\i. 
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662                                 STATUTES  OF  LIMITATION.                    [cHAP, 

At  an  early  day,  that,  in  the  case  of  *'  wild  and  oncnltivated  land,  the 
jury  were  not  to  expect  tie  same  evidenuc  of  occupancy  wliich  a  catti- 

([ira  poHHeasioD.  Such  arts  are  more  tre<-  of  the  ooontry,"  gives  lo  it  the  qualtt^  of 
loBnea  upon  the  land  njipiiuit  the  true  s  general  rulu.  To  illustrata  hia  meaning 
owner,  whoever  he  may  bo.  One  may  in  this  reBpeul,  aud  to  eliow  tlial  the  quan- 
gain  actual  poKieaaioii  of  land  by  fencing  tity  of  land  to  be  eBibrBcrd  under  a  con- 
it,  or  by  onltivating  and  {[opraving  it,  at  utruotive  jwme&Mon  is  largdy  depnadent 
by  building  upon  it;  Mid  then  ho  will  hava  upon  the  ums  to  which  the  land  is  aptdwd, 
so  much  as  he  baa  fencwl,  or  cultivated  and  the  Boction  of  eouutry  in  which  it  u 
find  improved,  or  built  ni>on,  with  some  aitusHsl,  ho  aays  ;  "If  these  defendants 
Undaround  and  neeessary  for  the  buildings.  Lad  built  ui>oii  these  lands  a  aaw-iuill,  and 
Actual  possfssion,  paataio  pedin,  uan  mean  had  used  the  baUnce  of  them,  suiuble  in 
no  mure."  In  oouimcutiiig  upon  the  quBntity,  to  supply  it  with  logs,  or  if 
pluntiff'a  claim  that  he  bad  poaseasion  tbey  had  apeucd  a  mine  upon  them,  md 
conatructively,  ho  said:  "Cooati-ucUve  used  the  tlmVr  upon  the  b»kpioe  for  finj- 
poa«esaiou  is  lnwod  upon  a  written  titla,  wood  in  smelting  and  separating  the  opej 
which  may  be  valid  or  invalid.  The  per-  or  if  these  lands  tad  been  Buit*Uo  for  pM- 
aon  liavingthi- valid  title  IB  aIway^  in  law,  turag*,  and  the  datendunts  had  built  a 
in  the  constniolivi;  posaeuion  of  the  Unil,  house  and  bam  upon  them,  and  uaed  them 
oulesg  he  has  been  diaaeiaed.  But  a  per-  for  henling  \aT^  droves  of  cattle,  like  the 
SOD  claiming  land  under  >  defovttre  con-  ranchmeu  of  Texas,  California,  and  lome 
veyance  must  have  actual  posseaeion  of  othor  Statao,  there  would  bave  been  room 
port  of  tbe  land,  and  that  gives  conatrnc-  for  the  application  of  the  doctrine  of  oon- 
tire  posse^on  of  other  land  oontained  in  struutive  posnession."  See  Uiller  r.  L.  L 
the  conveyance.  In  other  words,  he  miiat  R.  E.  Co.,  7(  N,  Y.  398;  Wheeler  w.  S^ 
have  a  written  conveyance  of  hind,  and  he  nolo,  54  id,  377  ;  Miller  r.  Downing 
nuBt  enter  into  actual  poasesBian  of  a  part  id.  6S1.  The  doctrine  of  the  principal 
thereof,  claiming  the  whole,  and  then  he  case  waa  applied  in  Argotiinger  c  Vinet, 
may,  nnder  certain  cinaoLstancea,  have  82  N,  Y.  308,  in  which  the  plaintiff 
constructive  poAneasion  of  the  whole.  Coll-  proved  a  claim  of  title,  beguiling  with  a 
atructivc  ]Kiasi-,-i»ion  arises  in  ni>  other  way  deed  I'neented  mor«  tlmn  thirty  ytinrs  be- 
thaii  this.  But  the  definition  I  bave  fore  the  action  was  commenced,  to  a  farm 
giten  is  not  yet  complete,  Tlic  part  not  of  0[te  hundred  and  twenty-lwo  ai'res,  of 
actually  possessed  must  be  for  use  with,  or  which  one  hiiridri'd  acn-s  wcr«  i'!ihivatcd 
aubnervient  to,  that  actually  possessed,  and  and  twcnly.two  acres  contiguous  wood- 
have  some  necasary  uonncction  UmTh-  ^au^l,  and,  acconiing  lo  the  ruslom  of  Uie 
with."  As  illusCrstive  of  (he  hitter  rule,  country,  not  fenced,  Tbe  plaiutilT  gate 
he  continues:  "One  may  purcliase  and  evidence  that  be  and  his  pn-ilices.'wra  in 
take  a  coiiveynuce  of  land  for  a  farm,  and  title  had  occupied  conliuuou.ily  from  the 
have  ai-tual  possession  of  but  a  small  part  time  of  such  conveyance,  paj-ins  tiies  on 
thereof,  anil  the  baknce  unenclosiyl  may  tlio  entire  farm,  ami  taking  w.>o-l  and  tim- 
be  kept  fur  future  improvement,  and  for  bir  from  the  woodland  imliscrirainately 
firewood,  and  fencing  and  huiliUng  timber,  for  fuel,  fencing.  &e.  TIic  locua  m  ^uu 
and  he  will  have  construi-tive  possession  was  eleven  ncns  of  this  womlland  claimed 
of  such  unencloseil  land.  But  such  con-  by  tlie  defendant,  under  a  convevonce  to 
stru.'tive  [losses'don  will  extend  only  to  the  f^ntor  of  his  gmotor  from  tbe  Slat" 
such  land  as  is  used  in  connection  with  in  1 82B,  and  a  conveyance  by  the  oricioal 
tho  improved  land  actually  possessed,  and  grantee  to  his  gnintir  in  1S77.  Th?ie 
toonlyBomucbaaisreasonaldeandpTOiier  vaa  no  ptwf  that  his  grantor  had  ever 
for  that  purpose  acconiing  to  the  custom  been  in  the  actual  possession  of  the  wood- 
of  the  country."  The  nile  here  stated  is  land,  or  any  part  of  it.  The  court  held,  as 
admitted  to  be  fiesible,  and  the  qnalificn-  a  matter  of  law,  that  the  jilaintifT  hnd  con- 
tion  that  so  much  mny  l-e  foverrd  con-  stnictive  possession  of  the  whole  woolland, 
atnictively,asi3adniissible  "bjthecustom  and  that  the  existence  of  a  marked  line 
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Tited  fkrm  would  present  to  them."  And  where  the  land  is  so  situated 
as  not  to  admit  of  any  permanent  useftil  improvement,  neither  residence, 
cultivation,  nor  actual  occupation  are  necessary  where  the  continued 
<^laim  to  the  premises  is  evidenced  by  notorious  acts  of  ownership,  such 
as  a  person  would  not  exercise  over  lands  which  he  did  not  own.^ 

The  ground  upon  which  the  statute  proceeds  is,  that  tlie  owner  of  the 
legal  title  has  been  ousted  of  his  possession,  and  has  acquiesced  therein  ; 
imd  the  acts  necessary  to  sustain  this  presumption  must  be  of  such  a 
vidble,  notorious,  and  hostile  character  as  to  operate  as  a  notice  to  all 
parties  that  the  person  is  in  possession  as  owner.'  And  it  would  seem, 
under  the  theoiy  relative  to  the  acquisition  of  such  title  by  constructive 
possession,  that  the  extent  of  his  claim  must  be  clearlj'  indicated  by 
flome  of  the  insignia  of  boundaries,  as  marked  trees  upon  the  lines,  the 
erection  of  a  fence,  the  establishment  of  corners  by  stakes  and  stones, 
or  some  other  equally  decisive  evidence  of  the  limits  of  his  claim,  or 
that  his  deed  must  accurately-  describe  the  premises  and  be  recorded ; 
as  in  no  other  way  could  publicity  be  given  to  the  limits  of  the  posses- 
sion, or  the  extent  of  the  claim  be  ascertained.*  Actual  residence  by  the 
claimant  or  his  tenant  upon  the  land  is  not  necessary  to  continue  pos- 

between  the  portion  claimed  by  the  defend-  Mo.  860,  it  was  held  that  posting  a  notioe 

ant  and  that  conceded  to  the  plaintiff  was  upon  land,  that  a  certain  person  claimed  it, 

maintained,  and  held  that  the  court  below  did  not  amount  to  a  possessory  act.     Al- 

properly  refused  to  submit  the  question  though  in  one  case  it  was  said  that  the 

of  adverse  possession  to  the  jury.  claimant  "  must  keep  his  flag  flying,"  Ste- 

1  Baldwin,  J.,  in  Ewing  v.  Burnett,  phens  v.  Leach,  19  Penn.  St.  265,  yet  it  is 

11  Pet  (U.  8.)  41  ;  £llicott  v.  Pearl,   10  hardly  believed  that  that  would  be  suffi- 

id.  412;  Moss  v.  Soott,  2  Dana  (Ky.),  276.  cient,  if  it  was  simply  nailed  to  a  tree  on 

In  Ewing  v.  Burnett,  11  Pet.  (U.  S.)  41,  the  land.    Either  the  claimant  or  his  agent 

the  exclusive  and  notorious  use  of  a  valu-  would  be  required  to  stay  on  the  land,  and 

able  sand-bank  was  held  sufficient  to  give  wave  it  continuously,  until  the  statutory 

title  by  adverse  possession,  and  that  the  period  has  elapsed. 

eivction  of  a  fence  or  the  making  of  im-  •  In  Tritt  v,  Roberts,  ante,  it  was  held 

provements  was  not  necessary,  but  that  that  the  record  of  the  conveyance  is  neces- 

any  acts  onder  a  claim  of  right,  visible  and  sary  in  some  cases  to  support  constructive 

notorious,  are  sufficient,  and  the  nature  of  possession.     Doe  v.  Campbell,  10  Johns, 

the  acts  required  must  depend  upon  the  (N.    Y.)   477.      In   Riley  v.  Jameson,  3 

uses  to  which  the  land  is  adapted.  N.  H.  23,  the  rule  that  wrongful  posses- 

«  Blood  V,  Wood,  1  Met  (Mass.)  628.  sion,  however  visible  and  notorious,  can- 
In  Thomiwon  v.  Burhaus,  79  N.  Y.  not  be  extended  beyond  visible  and  defi- 
101,  Earl,  J.,  questions  the  doctrine  of  nite  bounds  was  applied  in  a  case  where  a 
Wood  V.  Banks,  14  N.  H.  101,  that  an  person  went  into  possession  of  land  upon 
entry  upon  a  lot  with  a  view  of  taking  the  east  side  of  a  river,  ckiming  the  whole 
possession  of  it  under  a  claim  of  title,  and  previously  to  the  entry  of  J.  upon  the  west 
marking  the  lines  of  it  by  spotting  the  side.  The  court  held  that  the  naked  poe- 
trees  around  it  is  a  sufficient  possession  session  of  the  plaintiff'  under  a  claim  of 
against  one  who  has  no  better  right,  and  title  to  the  land  on  both  sides  of  the  river 
insists  that  such  act  of  itself  is  not  a  pos-  was  so  completely  secret  that  it  existed 
•essory  act  at  all  as  will  exclude  otliers  only  in  the  mind  and  imagination  of  the 
from  the  land.  Passing  around  land  or  over  actual  occupant  of  the  land  on  the  east 
it,  asserting  title  ever  so  loud,  does  not  give  side  of  the  river.  See  also  Coming  v. 
possession;  and  iu  Lynde  v.  Williams,  68  Troy  Iron  Co.,  84  Barb.  (N.  Y.)  629. 
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STAIDTES  OP  UMtTATIOS. 


[chap.  XX. 


at  an  early  day,  tiiat,  in  the  case  of  "  wild  and  nneultivated  land,  the 
jurj'  were  not  to  oxpei.'t  the  same  evidenoe  of  occupancy  wbicli  a  cuM- 


} 


give  poBcaiion.  3urb  acta  arc  mere  tiei- 
liHBKfa  upon  the  laiitl  itgaitiBt  the  true 
owner,  whoever  be  mny  be.  One  may 
ICiia  actual  posiession  of  land  bj  letwiag 
it,  or  bj  CDlUvBting  unl  imjiraving  it,  oc 
bjr  building  upon  it;  and  thea  bu  will  have 
■o  orach  as  Iw  bas  fenocd,  or  cultlnteil 
and  improved,  or  built  upon,  with  some 
laadarouBil  and  nntsaarj  for  the  buildings. 
Aatval  pamet^OD,  pafKario  palix,  ai.a  menu 
uo  mare."  In  commeuting  upon  the 
plaintiS"s  olaim  that  he  had  poaaiHaion 
Doiiatruc^tivety,   ho   said:     "CoiutruotiTo 


n  titJa, 


which  tnay  b«  valid  or  itiTaliiL  The  per- 
son having  the  valid  title  is  nlwaya,  in  law, 
in  the  uoostniutive  poaseawia  al  tlie  land, 
ualcw  be  liju  b«vn  diBSi-iB«xL  But  it  pur- 
aoD  claiming  liuid  under  a  defective  con- 
Teyance  must  have  actual  poaseaaioa  at 
port  of  tlu  land,  and  that  gives  construs- 
tjve  possession  of  other  land  contained  in 
the  convcTance.  In  other  wolda,  he  must 
have  a  written  conveyance  of  land,  and  Iio 
must  enter  into  actual  poK^essian  of  a  part 
thereof,  claiming  the  whole,  and  then  be 
may,  under  certain  ciraumatanL'eB,  hare 
con^tructiv.!  [Kwsosaion  of  the  wlioU.  Coii- 
atruetivc  possession  arises  in  no  other  way 
thiLii  this.  Hut  the  dtiinitioii  1  have 
given  is  not  yet  complete.  The  p».rt  not 
actually  jHwacsseil  nuist  bo  for  use  with,  or 
subwrvient  to,  that  actually  possessed,  and 
have  some  necinsary  connection  there- 
with." As  iUustralive  of  the  liiltcr  rule, 
he  continues:  "One  may  purcliosc  and 
take  a  conveyance  of  land  for  a  fnrra.  and 
haw  actual  [Htssos-iion  of  but  a  .tmnll  part 
thereof.  an<l  the  baUnee  nuencWiil  may 
tie  kept  for  future  iniprovi-inent,  and  fur 
firewood,  and  fencing  and  builiLng  tiuibvr, 
and  lie  will  have  constructive  possession 
of  Hui'h  uncncloHoI  laud.  But  such  con- 
stru<:Cive  [losscssion  will  extend  onlv  to 
such  land  as  is  used  in  connection  with 
the  improved  land  actually  jioaseswd,  and 
to  only  so  ranch  as  is  reasonable  and  projier 
for  that  purpose  accoriiing  to  the  custom 
of  the  country."  The  rule  here  stated  ifl 
adniitled  to  be  flenible,  and  the  tjUHlificn- 


I  that  s 


iny  Iw  c 


red  f 


structively,  aa  is  admissible  "hythe  custom 


of  the  country,"  gives  to  it  the  quality  of 
a  geuoral  rule.  Tu  illustrate  his  meaning 
In  this  respect,  and  to  show  that  the  iiuan. 
tity  of  land  to  be  embraced  under  a  cofr 
structivc  jiowsaion  is  largely  dependatt 
upon  the  iiHcs  to  which  the  lawl  isappli*^ 
and  the  sectian  of  country  in  which  it  if 
situated,  he  says:  "If  theae  defendants 
bad  built  upon  these  lands  a  ssw-iuill,  and 
had  used  the  balance  of  thein,  suitable  ia 
ijuantily,  to  hupply  it  with  logs,  or  if 
they  hod  opened  a  mine  niion  tbcm.  and 
used  the  timber  ujion  the  balance  for  fiie- 
wood  in  smelting  and  separating  the  on; 
or  if  thcAC  lands  had  been  suitable  for  pa*- 
taragt^  and  the  defeudalits  had  buHl  a 
house  and  bani  njnn  them,  and  used  them 
for  herdinj!  large  droves  of  cattle,  like  the 
ranchmi-n  of  Texas,  California,  and  sane 
other  Slatua,  there  would  have  been  nMO 
for  the  u(>plication  of  the  doctrine  of  oon- 
Btructjve  posneasion."  See  Miller  r.  L.  1. 
R.  l\.  Co..  71  S.  Y.  89Bi  Wheeler  V.  Spi- 
uula,  Si  id.  377 1  Miller  c  Downisj^ 
id.  031.  The  doctrine  of  the  i>riaaipt] 
case  waa  applied  in  Argotainger  v.  Vin^ 
S2  a.  Y.  308,  in  which  the  idaintill 
proved  a  claim  of  title,  bediming  with  ■ 
deed  executed  more  than  thirty  years  be- 
fore the  action  was  commenced,  to  a  (arm 
of  one  hundred  and  twenty-two  acres,  of 
which  one  hiindn-il  acn's  were  c.dtivaled 
and  twenty-two  acres  contiguous  wood- 
land, and,  acconling  to  the  cu.'^tom  of  the 
country,  not  fenced.  The  plaintiff  gave 
evidence  that  he  and  bis  preili-^u'SMurs  in 
title  hail  occupied  eontiuiiously  from  the 
time  of  such  conveyance,  payin;;  taxes  on 
the  entire  farm,  and  taking  woo.1  and  tim- 
Ikt  from  tlie  woodland  indiscriminately 
for  fuel,  fencing,  &C.  The  locaa  in,  quo 
was  elei-en  acres  of  this  wooilland  claimed 
by  the  defendant,  under  a  conveyance  lo 
the  prantor  of  hia  cmntor  from  the  State 
in  1829.  and  a  conveyance  by  the  oricinal 
pmntee  lo  his  gmntir  in  1S77.  There 
was  no  proof  that  his  Rrantor  had  ever 
been  in  the  actual  possession  of  the  wool- 
land,  or  anv  part  of  it.  The  court  hehl,  as 
a  matter  oflsw,  that  the  plaintiff  bad  con- 
structive possesaioTi  of  the  whole  womilsthl, 
and  that  the  existence  of  a  marked  line 
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Tited  fkrm  would  present  to  them."  And  where  the  land  is  so  situated 
as  not  to  admit  of  any  permanent  useftil  improvement,  neither  residence, 
coltiyation,  nor  actual  occupation  are  necessary  where  the  continued 
claim  to  the  premises  is  evidenced  b}*  notorious  acts  of  ownership,  such 
as  a  person  would  not  exercise  over  lands  which  he  did  not  own.^ 

The  ground  upon  which  the  statute  proceeds  is,  that  the  owner  of  the 
legal  title  has  been  ousted  of  his  possession,  and  has  acquiesced  therein ; 
and  the  acts  necessary  to  sustain  this  presumption  must  be  of  such  a 
visible,  notorious,  and  hostile  character  as  to  operate  as  a  notice  to  all 
parties  that  the  person  is  in  possession  as  owner.'  And  it  would  seem, 
under  the  theoiy  relative  to  the  acquisition  of  such  title  by  constructive 
possession,  that  the  extent  of  his  claim  must  be  clearlj'  indicated  by 
flome  of  the  insignia  of  boundaries,  as  marked  trees  upon  the  lines,  the 
erection  of  a  fence,  the  establishment  of  comers  by  stakes  and  stones, 
or  some  other  equally  decisive  evidence  of  the  limits  of  his  claim,  or 
that  his  deed  must  accurately  describe  the  premises  and  be  recorded ; 
as  in  no  other  way  could  publicity*  be  given  to  the  limits  of  the  posses- 
sion, or  the  extent  of  the  claim  be  ascertained.*  Actual  residence  by  the 
daimant  or  his  tenant  upon  the  land  is  not  necessary  to  continue  pos- 


between  the  portion  claimed  by  the  defend- 
ant and  that  conceded  to  the  plaintiff  was 
maintained,  and  held  that  the  court  below 
properly  refused  to  submit  the  questiim 
of  adyerse  possession  to  the  jury. 

*  Baldwin,  J.,  in  Ewing  v.  Burnett, 
11  Pet  (U.  S.)  41 ;  Elllcott  v.  Pearl,  10 
id.  412;  Moss  v.  Scott,  2  Dana  (Ky.),  275. 
In  Ewing  v.  Burnett,  11  Pet.  (U.  8.)  41, 
the  exclusive  and  notorious  use  of  a  valu- 
able sand-bank  was  held  sufficient  to  give 
title  by  adverse  possession,  and  that  the 
erection  of  a  fence  or  the  making  of  im- 
provements was  not  necessary,  but  that 
any  acts  onder  a  claim  of  right,  viflible  and 
notorious,  are  sufficient,  and  the  nature  of 
the  acts  required  must  depend  upon  the 
uses  to  which  the  land  is  adapted. 

«  Blood  V,  Wood,  1  Met.  (Mass.)  628. 
In  Thompson  v.  Burhaus,  79  N.  Y. 
101,  Earl,  J.,  questions  the  doctrine  of 
Wood  V.  Banks,  14  N.  H.  101,  that  an 
fntry  upon  a  lot,  with  a  view  of  taking 
poMsession  of  it  under  a  claim  of  title,  and 
marking  the  lines  of  it  by  spotting  the 
trees  around  it,  is  a  sufficient  possession 
against  one  who  has  no  better  right,  and 
insists  that  such  act  of  itself  is  not  a  pos- 
sessory act  at  all  as  will  exclude  others 
from  the  land.  Passing  around  land  or  over 
it,  asserting  title  ever  so  loud,  does  not  give 
possession;  and  in  Lynde  v.  Williams,  68 


Mo.  860,  it  was  held  that  posting  a  notice 
upon  land,  that  a  certain  person  claimed  it, 
did  not  amount  to  a  possessory  act.  Al- 
though in  one  case  it  was  said  that  the 
claimant  "must  keep  his  flag  flying,"  Ste- 
phens V.  Leach,  19  Penn.  St.  265,  yet  it  is 
hardly  believed  that  that  would  be  suffi- 
cient, if  it  was  simply  nailed  to  a  tree  on 
the  land.  Either  the  claimant  or  his  agent 
would  be  required  to  stay  on  the  land,  and 
wave  it  continuously,  until  the  statutory 
period  has  elapsed. 

*  In  Tritt  v.  Roberts,  ante,  it  was  held 
that  the  record  of  the  convoyanoe  is  neces- 
sary in  some  cases  to  support  constructive 
possession.  Doe  v.  Campbell,  10  Johns. 
(N.  Y.)  477.  In  Riley  v.  Jameson,  3 
N.  H.  23,  the  rule  that  wrongful  posses- 
sion, however  visible  and  notorious,  can- 
not be  extended  beyond  visible  and  defi- 
nite bounds  was  applied  in  a  case  where  a 
person  went  into  possession  of  land  upon 
the  east  side  of  a  river,  claiming  the  whole 
previously  to  the  entry  of  J.  upon  the  west 
side.  The  court  held  that  the  naked  pos- 
session of  the  plaintifl*  under  a  claim  of 
title  to  the  land  on  both  sides  of  the  river 
was  so  completely  secret  that  it  existed 
only  in  the  mind  and  imagination  of  the 
actual  occupant  of  the  land  on  the  east 
side  of  the  river.  See  also  Coming  v. 
Troy  Iron  Co.,  84  Barb.  (N.  Y.)  529. 


1  or  occupancy.  It  is  only  necessary  that  the  claimant  should 
maintain  continuous  domiuion  over  tlie  land,  maDifested  liy  o-ontinuouB 
acts  of  ownerebip  according  to  the  purposes  for  which  the  land  is 
adapted,  and  according  to  llie  custom  of  the  country.'  Thus,  in  a 
ease  before  the  United  States  Supreme  Court,'  the  open,  notorious, 

taken  and  held,  eapeci&lly  the  animui  of 
the  JMrty  holding  ;  and  wbrther  witli  w 
clfdm  of  title,  or  without  ao;r  auch  cUim, 
U  a  i|Ueation  of  (tcl  far  the  juiy  to  de- 
cide. Earlj  r.  Garland,  13  Gnitt.  (Vk.)  1. 
It  (cls  of  oimerahtp  luid  posseaaion  re- 
lied Qpon  aa  proof  of  a  title  hy  diowiein 
are  not  of  a  nature  to  work  a  disseisin, 
they  canBot  be  made  mora  effectual  for 
that  purpose,  by  proof  tbat  they  were 
known  &nd  not  objettud  to  by  the  lc)[>l 
owner.  Cook  o.  Babcoik,  11  Custi.  (Mas*.) 
206.  An'obatroclion  of  part  of  ■  upac^ 
oTer  all  which  A.  ilaimB  a  right  of  way  bj 
adverse  iiBor,  does  not  defeat  A. 'a  right  tD 
pass  over  the  way  as  raluceil  in  width. 
Putnam  v.  Bowkor,  11  Cu«h.  (Maaa.) 
G13.  OccupRtioQ  by  the  grauten  in  a  deed, 
with  the  t'onittjut  of  the  ((Tantor,  of  prera- 
ioofl  more  GXlensive  tlian  thoee  conveyed  to 
him  by  the  deed,  for  a  lew  |>cTiod  tbui 
that  required  by  the  statute  U>  bar  all 
claims  does  not  give  the  graotoo  any 
title  as  to  the  Isnd  not  inclnded  in  the 
deed.  Clork  r.  Baird.  9  N.  Y.  1S3. 
The  burden  of  proving  an  adrenw  pos- 
aeaaion  is  on  the  party  claiming  the  ea.w- 
nient,  but  when  the  .U'fi-ndatit  proved  that 
fr)r  mart  than  twenty  years  hi-  had  main- 
tained a  dam  at  itH  iiremnt  height,  where- 
liy  the  lands  of  the  (daintiff  had  been, 
iliiring  the  whole  (leriod,  flooiied,  it  was 
lu-ld  that  tliia  was  NnlTloi.'nt  proof  of  an 
aiiversfl  possession,  in  the  nlnence  of  ndmt- 
tins  evidvnne  on  the  [mrt  of  the  plaintiff 
to  show  that  tbia  (lowitiK  was  bv  his  leave 
or  licons.'.  Hammond  v.  ZclincT,  23  Barb. 
(X.  Y.)  473.  Tossfssion  Ukeii  undercolor 
of  title  is  in  law  possi'ssion  of  all  the  land 
descrilied  in  the  deed  fonferring  such  color 
of  title,  lying  in  the  same  tmct  ;  bat.  in 
order  to  make  siirh  jKissession  effectual  to 
the  parly  claiming  title  under  it.  it  iimst 
be  open,  risible,  exclusive,  and  notorious, 
calculated  to  give  notice  to  the  owniT 
of  an  adverae  claim  thereby  to  the  land. 
Little  V.  Dowuina,  37  N.  ll',  355. 

»  Ewing   V.   Burnett,  11  Pet,  (U.  S.) 


1  Coleman  r.  Billings,  SB  IlL  IBS. 
Thom|iiion  v.  Burhaus,  antf  ;  Ford  v.  Wil- 
M)U,  35  Hiss.  490.  PoHeisiou  of  land  to 
eoiutitute  a  bar  must  be  an  actual  posses- 
sion and  not  a  mere  trespass.  It  involves 
the  assumption  of  a  right  to  the  land  from 
the  time  it  is  alleged,  and  a  continued 
holding  with  the  assertiou  of  right;  it 
must  be  visible,  notorious,  and  exclusire, 
•od  hostile  in  a  sense  that  indicates  an 
intent  to  occupy  eiclnaively.  Thus,  the 
plaintiffs  and  defendants  were  owners  of 
•<\jacent  parcels  of  ground.  The  wall  of 
the  building  erected  upon  the  ground  of 
the  former  was  some  inchus  back  from  tho 
dividing  line,  the  interval  being  used  by 
the  uvuupauts  at  the  (iremtaes  as  a  drain 
and  pBsnge-way  until  vrithin  ten  years  of 
the  .Minmencement  of  the  suit,  when  its 
outlet  was  closed  by  them.  The  founda- 
tion of  the  building  on  the  defendants' 
land  extended  underground  the  whoie 
width  of  the  strip  to  the  fouodation  of  the 
bnilding  of  the  plaintiffs',  the  easterly  wall 
of  the  former  jiremi^M  nlao  eit^nded  across 
the  inner  end  of  the  [Mssageway,  and,  as 
well  as  their  westerly  wail,  which,  at  some 
seven  feet  alxive  the  ground,  was  carried 
over  the  outlit  of  the  drain,  and  the  roof, 
which  exteniied  over  it,  nbiitted  agninst 
the  wall  of  the  plaintiff's  building.  It  woa 
held  that  these  facta  did  not  constitute  an 
adverse  possession  of  the  strip  in  question 
on  the  part  of  the  defendants,  so  as.  liy 
lapse  of  time,  to  divest  the  title  of  the 
plaintiffs.  Miller  r.  Piatt.  5  Duer  (X.Y.), 
272.  No  adverse  possession  liy  the  ccmsent 
or  connivance  of  a  mortgagor  can  affect  a 
morigngee,  unless  it  be  so  o]ten  as  to  give 
the  latter  notice  that  his  rights  are  in- 
vaded. Where  the  entry  on  land  was 
originally  in  a  fidu< 


recall 


.r  dech 


Giving 


such  an  act.  Martin  v.  Jackson.  27  Penn. 
St.  504.  Wliether  ["ossession  is  adversary 
or  not  depends  on  the  fact  of  possession, 
and  the  circumstances  under  which  it  was 
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and  exclusive  use  of  a  valuable  sand-bank  for  the  purpose  of  get- 
ting sand  was  held  sufficient.  So,  surveying  the  land  and  setting 
up  stakes  to  indicate  the  lines  and  corners,  and  the  erection  of  a 
wharf  and  boat  sheds.^  The  mere  pajment  of  taxes  upon  land,  while 
it  indicates  a  claim  of  ownership,  and  the  extent  of  the  claim,  does  not 
of  itself  amount  to  possession,  nor  operate  as  a  substitute  therefor.'  In 
Illinois,  however,  by  statute,  an  entr^-  under  color  of  title  and  payment 
of  taxes  for  seven  years  is  sufficient  to  perfect  a  title  under  the  statute ; 
and,  indeed,  it  would  doubtless  be  held  in  all  the  States  that  if  the 
owner  has  abandoned  his  land,  and  permits  another  under  color  of  title 
for  the  requisite  statutory  period,  without  objection,  and  without  entry 
upon  the  land,  to  pay  the  taxes  thereon,  that  circumstance,  accompanied 
by  proof  of  an  actual  entry  made  by  the  claimant,  and  possession  of 
some  part  of  the  premises,  and  the  establishment  of  well-defined  boun- 
daries, would  be  treated  as  such  actual  possession  as  would  overcome 
the  constructive  possession  of  the  owner  of  the  legal  title.*  Thus,  in 
a  Pennsylvania  case,^  where  a  person  entered  upon  lands  under  color  of 
title,  made  a  survey,  marked  his  lines,  paid  taxes,  and  used  a  part  of 
the  woodland  for  erecting  a  saw-mill,  it  was  held  that  he,  by  such  acts, 
acquired  a  title  by  adverse  possession  coextensive  with  his  boundaries.* 
But  such  constructive  possession  may  be  restricted  and  reduced  by  acts 
and  declarations  of  the  occupant,  that  he  does  not  claim  title  equally 
extensive  with  his  survey.  The  record  of  a  8ur\'ey  affords  no  evidence 
of  title  or  possession,  nor  does  the  marking  of  trees  around  the  land  as 
surveyed  ;•  but  it  is  evidence  of  the  claim  of  the  person  for  whom  it 
was  made  ;  ^  and  the  same  is  true  as  to  the  payment  of  taxes  upon  land. 
That  circumstance  of  itself,  however,  has  no  tendency  to  prove  an  ad- 
verse possession  of  the  land,  but  it  is  evidence  of  an  adverse  claim 
thereto ;  *  and  even  in  Illinois,  although  the  payment  of  taxes  for  seven 
3'ears  under  color  of  title  gives  title  under  certain  circumstances,  j^et  it 
is  held  that  unless  it  is  shown  that  the  lands  were  vacant  and  unoccu- 


1  Congdon  v.  Morgan,  14  S.  C.  587. 

*  Cornelius  v.  Gibereon,  21  N.  J.  L.  1  ; 
Sorberf.  Willing,  10  Watts  (Penn.).  142; 
Draper  v.  Shoot,  26  Mo.  197  ;  Reed  v. 
Field,  15  Vt.  672;  Naglee  v.  Albright,  4 
Whart.  (Penn.')  291;  Chapman  v.  Temple- 
ton,  53  Mo.  463;  Hockenburgh  v.  Snyder, 
2  W.  &  S.  (Penn.)  240;  Paine  v.  Hutch- 
ins,  49  Vt.  314.  Taken  in  connection 
with  other  acts,  the  payment  of  taxes  is  a 
part  proper  to  go  to  the  jury,  a^  tending  to 
establish  adverse  possession.  Draper  v. 
Shoot,  25  Mo.  197. 

«  Farrar  v.  Fessenden,  39  N.  H.  268  ; 
Royer  v,  Benlow,  10  S.  &  R.  (Penn.) 
803. 


*  Heiser  v.  Riehle,  7  Watts  (Penn.), 
35. 

»  See  also  Shally  v.  Stahl,  2  W.  N.  C. 
(Penn.)  418  ;  Thompson  v.  Milford,  7 
Watts  (Penn. ),  442  ;  McCall  v.  Coover,  4 
W.  &  S.  (Penn.)  151;  Paine  «.  Hatchins, 
49  Vt.  314. 

•  Oatnian  v.  Fowler,  43  Vt.  462. 
^  Oatnian  v.  Fowler,  ante. 

■  Thompson  v.  Burhaus,  79  N.  Y.  101. 
But  the  uninterrupted  pajnnent  of  taxes 
for  a  long  period,  as  in  this  case  twenty- 
four  years,  was  held  to  afford  strong  evi- 
dence of  a  claim  of  right.  Ewing  v. 
Burnett,  11  Pet.  {U.S.)  41. 
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'  pled  during  that  period  the  claimant  nmst  prove  actnal  oooopsDC]'  bf 
"limsell'or  others  in  his  beliall'-' 

Atiual  residence,  the  erection  of  fcncM  around  the  lot,  the  making 
of  improvements  upon  the  land,  and  tlie  use  of  it  for  any  purpose  to 
which  aiich  land  is  usually  devoted  in  the  section  of  country  in  wbioh 
the  land  ia  sitMated,  coniinuously  for  the  full  statutory  period,  will  bo 
suffleieot  i  but  no  definite  rule  can  be  given  -which  will  be  applicable  in 
cusea,  ae  the  question  must  necessarily  deiiend  upon  such  a  variety 
circumstances  that  the  same  state  of  facts  which  would  be  held  sufli- 
cient  in  one  case  would  be  held  insuiBcitnt  in  another.  In  the  case  of 
(nlry  and  possession  under  a  conveyance,  whether  recorded  or  not,'  the 


iou  -Kilh 

nHtrncfive, 


>  Wbitney  1^-  SteToni.  SS  111.  S8. 

^  Wb^n  d  ma,a  enters  ou,  unproTps, 
fi-iii'i^a,  U)d  i>Ci:ujdi>B  jiHTt  of  nuother  iciftn's 
Imrt  ot  land,  and  hiu  tbs  buumlu-iea  of 
tiLq  i:lum  larvef  ed  and  marked,  tnclnding 
wwHllmd  not  enclosed,  aail  for  tw«iily-one 
yi'ara  openly  and  exi^luaivuly 
H  (jodlaad  «s  hiu  own,  in  couni? 
Iu9  improTcnieuti,  u  f&imers  ordi 
heir  woodland,  this  is  not  ■  ooni 
lit  on  ■ctnul,  powteuiou  af  the  woodland, 
lid  uuludea  lli«  oanstruutira  jioafteision 
nliich  tlie  la*r  oaaally  ultributee  to  tlt« 
t  ille,  and  to  tbe  owner's  actual  fimsraoiaa 
of  the  roat  of  hU  tnret  Ament ».  Wolf, 
113  Pwn.  St.  331;  Wolfe.  Ament,  1  Gran  fa 
(.'aaea  (Fcwb),  IH.  Actaal  pomaasion  or 
i-iiltivation  of  part  of  a  tract  of  land,  nsa 
oi  till:  HiU'iitlosed  portions  as  woodlnod, 
and  pujmtiit  of  taiea  on  tin'  nliole  for  tlie 
statutory  perioil,  are  circumstanufa  whicll 
tonatitiite  till*  to  the  wholi-.  Murphy  v, 
Springer,  1  Ursnt'i  taws  (Penn.),  73.  So 
in  caaea  of  iutai'Tvreiii.'e  of  liuea,  "tnrlos- 
ing  and  cultivating  imrt  oC  tho  interftir- 
Bucei,  and  usinf;  the  reiudiia  bji  adjufint 
woodland  is  eustnmarily  enjoyed,  is  actual 
poanession  of  tho  vpIioIb."  In  aiioh  oases 
the  |>osHSaion  wbiu-h  the  law  imputes  to 
Ille  real  owner,  hell  artual  or conatnictirp, 
ia  ouatnl  by  unt'loaiiig  atid  cultivating  part 
of  the  interffl»Dce,  and  nain^  the  residue 
aa  adjacent  wwdland  ia  euEhtomerily  en- 
joyed; and  after  the  aintutury  period  Ihe 
title  ia  choDgnl.  Anient  v.  Wolf.  1  Grant's 
Comb  ll'enn.),  SIS.  When  a  man  dies  pos- 
aeased  of  real  eatate,  and  loaTilig  a  funiily 
of  children  and  their  niotln-r,  anil  tbcM 
continue  in  the  possB-ssion  of  the  land  for 


and  H'idon-,  Iht'f  olitaiu  a  title  n 


Hucb,  even  tbaugb  the  marrli^  of  tli« 
falbar  anil  niotticr  was  void,  beeouM  of  a 
preriouB  marriage  of  tbe  falliur;  and  the 
mother  cannot  then,  on  tb«  dlBcovery  ef 
the  prarioua  martlaga.  act  up  tltla  In  ha^ 
»elf  totbaeioluaianaf  herohiidmn.  Baedf 
V.  Ditto,  31  Peun.  St.  13.  Wh^rs  a  party 
claiina  title  under  the  Blatute,  if  Ilia  arl- 
dence  dim  not  «xhihit  an  actual,  advnw, 
Tisihl«,  iLOtorloua,  hostila,  aiid  rontlnaad 
ponaaaioD  of  tweuty-ooe  year*,  tli^ra  in  no 
caoa  for  the  jury.  Nearluilf  a.  AUdlcnian, 
31  Peon.  St,  S79.  Neither  an  occaalonal 
entry  to  niake  aurveys,  nor  the  (laymeut  of 
taxes,  will  be  sufficient;  nor  will  Ihrae  acta, 
during  fnterrala  between  perloda  of  aftnal 
pmseiaton,  auffice  to  connact  tc^iatber  meh 
perioda,  ao  as  to  nmkc  a  contiououa  ad- 
Tene  posaeesion;  tint  the  poaBeexloD  muat 
he  continued,  vbiUe,  and  exdunre,  and 
must  be  marked  by  definite  bomAaih^ 
either  deaignated  on  tlif  land  or  in  tlif 
deed.  If  the  posaessiun  of  the  tn'gpH»<er 
is  intsmipl&i,  the  jHjssi'siioii  of  the  n-id 
owner  ia  renewed,  and  that  without  actual 
entry.  Comeliu»  v.  Gilrmoo,  El  N,  J.  L. 
1,  Wbere  a  |>nnua  entereil  on  land,  and 
cut  logs,  split  boards,  and  otherwise  pre- 
panxl  for  building  a  bouse  on  tlie  hind, 
but  rfturned  to  bia  boma,  whii-h  waa  iu 
another  county,  and  nt  the  end  of  tlie  aiic- 
eeediogyear  raniu  back  and  finished  tbe 
boiiae  and  put  his  family  in  it,  no  othar 
petson  buving  bud  poKsesaiiDn  during  said 
interval,  It  was  bi-ld  that  the  atatnta  of 
limitations  did  not  run  in  bia  favor  duting 
aiii-h  abwnce.  Byrne  v.  Lnwry,  1?  Oa.  S7. 
Entering  upon  land  at  intervals,  pnttinf; 
down  trers,  deadening  limber,  and  fencing 
in  0  tow-pen.  nur  even  the  renting  at'  a 
siuull  part  of  the  lot,  due.-*  not  nccesurily 


§  267.]        ADYEBSE  P06SS88IOK  AKD  &BAL  ▲OTIONS.  667 

oonyejanoe  itself,  and  entiy  usder  it,  is  sufficient  evidence  of  the  adverse 
character  of  the  entry  and  possession ;  and  if  the  deed  is  recorded,  it 
is  also  evidence  of  the  extent  of  the  claim  and  of  its  notoriety ;  but, 
except  in  the  case  of  gores  and  other  vacant  lands,  it  affords  no  evi- 
dence of  possession,  actual  or  constructive,  upon  which  a  title  can  be 
predicated  by  the  lapse  of  the  statutory  period.^    The  constructive  pos- 

dimw  after  it  the  posseasion  of  the  whole  the  whole.  McCammon  v.  Pettit,  3  Sneed 
lot,  even  if  it  can  be  said  to  be  sufficient  (Tenn.)»  242.  One  who  enters  as  tenant 
as  to  any  part  of  it.  Denham  v,  Hohnan,  for  li£B  does  not  hold  ad  Tersely  to  the  re- 
26  Ga.  182.  That  merely  catting  wood  is  mainder-man.  Turman  v.  White,  14  B. 
not  cnon^,  see  Keller  v.  Dillon,  26  Ga.  Mon.  (Ky.)  560.  Whei-e  one  is  in  posset- 
701;  Long  v.  Young,  28  id.  ISO.  The  oc-  sion,  claiming  an  adverse  title,  with  noth- 
eadonal  cutting  of  wood  and  boiling  sugar  ing  but  the  naked  possession  to  evidence 
on  the  land  has  been  held  not  sufficient,  his  claim,  his  title  is  limited  to  that  por- 
Washabaugh  v,  Entriken,  34  Penn.  St.  74.  tion  over  which  he  exercises  palpable  and 
But  see  Green  v.  Kellum,  23  id.  254,  where  continuous  acts  of  ownership.  Bell  v. 
such  acta  under  color  of  title  were  held  Longworth,  6  Ind.  273.  It  is  against  tha 
sufficient.  To  support  a  title  by  adverse  policy  of  the  statutes  of  fraud  and  limita- 
poeaession,  it  suffices  that  visible  and  no-  tions  to  allow  a  mere  intruder,  without 
toriottii  acts  of  ownership  are  exercised  over  color  or  claim  of  title,  to  acquire  rights  on 
the  premises  in  controversy  for  the  time  easier  terms  than  those  who  hold  under 
limited  by  the  statute,  and  the  kind  of  acts  adverse  possession.  Ball  v.  Cox,  7  Ind. 
of  ownership  required  will  depend  u(K>n  453.  Possession,  to  be  adverse,  must  ba 
the  nature  and  situation  of  the  premises,  clearly  shown  by  positive  proof,  and  must 
and  kie  evidence  will  be  required  when  be  with  such  circumstances  as  are  capable 
the  entry  was  under  a  claim  of  right  than  in  their  nature  of  notifying  to  mankind 
when  it  is  a  mere  intrusion.  Draper  v.  that  the  paity  is  on  the  land,  claiming  it  aa 
Shoot,  25  Mo.  197.  The  possession  of  a  his  own,  openly  and  exclusively.  McClel- 
Tendee  after  the  purchase-money  is  due  is  Ian  v,  Kellogg,  17  III.  498.  And  a  }x>sse8- 
held  to  be  adverse,  and  if  he  holds  posses-  sion  is  not  subordinate,  but  adverse,  to  the 
sion  for  the  requisite  period,  claiming  un-  title  of  the  true  owner,  wherever  it  is  iucon- 
der  the  purchase,  as  evidenced  by  the  bond,  sistent  with  the  idea  of  paramount  title  in. 
it  has  been  held  to  be  adverse.  Ray  v,  another.  Morrison  v.  Hays,  19  Ga.  294. 
€iOodman,  1  Sneed  (Tenn.),  586.  It  is  Where  a  tenant  in  possession  dies,  adverse 
proper  to  say,  however,  that  Totten,  J.,  possession  cannot  commence  to  run  against 
dissented.  his  title  until  the  appointment  of  hia  ad- 
1  In  Taylor  v.  Public  Hall  Co.,  35  ministrator.  Miller  v.  Surls,  19  Ga.  331. 
Conn.  430,  the  court  held  that  a  deed.  The  owner  of  a  junior  survey,  which  in- 
although  it  conveyed  no  title,  nevertheless  terfered  with  an  older  and  unoccupie<l  one, 
characterized  the  possession,  and  rendered  took  possession  of  his  survey,  erected  im- 
it  adverse  against  all  the  world  from  its  provements  upon  it,  cleared  and  cultivated 
date.  An  entry  upon  land  under  a  deed,  a  part  of  it  outside  the  lines  of  the  inter- 
and  possession  by  leasing  parts  of  it,  and  ference,  and  used  the  balance,  including 
occasionally  cutting  wood  upon  it  during  the  interference,  aa  timber  land  adjoining 
the  period  required  by  the  statute,  although  cleared  land  is  ordinarily  used,  taking  there- 
for a  period  of  a  few  years  no  acts  of  owner-  from  firebote,  fencebote,  and  timber  for  a 
ahip  were  exercised,  is  a  sufficient  posses-  saw-mill,  for  a  period  of  twenty-one  years. 
sion  to  constitute  a  title.  Menkens  v.  Held,  that  this  was  such  possession  of  the 
Ovenbouse,  22  Mo.  70.  Where  two  parties  interference  that,  under  the  statute  of  limi- 
are  in  joint  possession  of  land,  mutually  tations,  his  title  to  it  could  not  be  disputed, 
conceding  each  other's  title  to  respective  Beaupland  v.  Me  Keen,  28  Penn.  St.  124, 
moieties,  the  statute  of  limitations  cannot  The  acts  of  going  yearly,  for  a  few  weeks 
run  in  favor  of  the  one  having  legal  title  to  at  a  time,  to  get  rails  and  other  timber 
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session  which  is  extencicd  over  lands  covered  by  his  deed,  as  an  inci- 
dent to  actual  possession  of  a  part  of  the  taad,  canuot  l>e  extended  to 
lands  adjoining  which  are  not  embraced  within  the  conveyance  ; '  but  if 
adjoining  owners  recognize  a  particular  line  as  the  true  line  between 
their  lands,  when  in  fact  it  is  not,  such  acquiescence  for  the  requisite 
period  is  binding  upon  them,  if  either  had  a  continued,  although  only  a 
conatrnctivc,  possession  of  his  lot,  as  such  mutual  recognition  of  the 
line  operates  as  a  sutBcieut  color  of  title'  In  order  to  defeat  the  right 
of  the  public  in  the  use  of  lands  which  have  been  dedicated  for  public 
use  as  a  common  or  highway,  the  lauds  must  not  only  be  enclosed,  but 
also  must  be  used  adversely  to  the  public  for  the  full  statutory  period.' 

from  luid,  though  ooly  valuahlc  Tor  tim-  It  nss  held  that  this  lust,  withoat  hariDg 
her,  do  not  fttnonnt  to  such  sn  oierciM  of  >  retmnclice  openition,  could  bate  a  eoa- 
owntmhip  as  will  ripen  a  defectiTO  titl^,  or  atitutional  etlevt  an  a  change  o(  romedy,  it 
give  an  acUoa  of  quart  datirutn  /regit,  being  a  dni'lurnlion  that  evideuoe  which 
Baitlett  V.  Sinimoas,  4  Joom  {N.  C. )  L.  might  he  snffifieut  to  rstahlub  a  title  in 
295.  Where  A.  owueJ  a  saw-mill  nnr  an  equity  thould  be  available  to  thif  aiinic 
■nendoiisd  pine  lot,  and  for  Rve  years  cut  purpose  nt  taw.  and  thnt  this  statute,  hi-ing 
■ticka  then.'lToni  For  bis  mill,  toade  nudg  in  derogation  of  the  ooinmon  taw,  wDnld 
for  baullug  them  to  tt,  and  for  ureral  t)e  atrietly  ronstrued,  nud  the  poasewjon 
yeara  mors  out  Ijghtwooil  and  Hrewood  claimed  underit  muat  be  Teryfullyprovol. 
therefrom,  it  waa  held  that  these  facta  did  It  nust  rover  full  twenty  years,  and  th* 
not  E-onatitute  nuch  an  open,  notorious,  Bctaoruserandownenhipunderit  mtut  be 
and  vuible  occupation  of  the  pmpertjr  as  such  as  comport  with  tlie  claim  of  one  who 
to  manifeat  an  intention  by  A.  to  eloim  claims  ogainat  the  world.  Here  giung 
the  fee  of  the  lot.  Watts  v.  Griawolil,  20  ujHin  the  tnut,  being  a  wild  and  moan- 
Go.  TS2.  Nor  is  an  entry  for  sturey.  tainous  one,  and  cutting  timber  where  any 
Dillon  v.  Hnttox,  SI  id.  113.  To  coneii-  one  cut  who  felt  ho  disponed,  or  giving 
tute  nil  ndverse  [Hisscasinn,  then'  iictd  not  ]>criniBbion  to  cut,  and  offering  1o  sell  tlio 
be  an  exclusive  claim  to  the  entire  title,  land,  going  on  it,  walking  over  it,  locking 
nor  one  neecKsarily  excluding  the  idea  of  np  r  house  and  carrying  nwny  the  key.  it 
title  ill  another  |ierson;  and  where  a  ninn  not  Hp]M'iiring  riearly  Ihiit  the  house  was 
having  sold  a  farm  by  full  warranty  deed,  on  the  lotclnimed,  are  notenoiiph.  Thistle 
about  live  y pais  afterwards  excciilcil  a  lease  r.  Frostburg  Coal  Co.,  10  Md.  129.  The 
of  the  privilege  of  turning  tlie  course  of  a  entry  of  a  person  not  having  a  perfected 
Btreoni  on  the  land,  it  was  held  that  the  title,  and  eollecling  rent,  will  not  operate 
assertion  of  right  which  ho  thereby  niiule,  ns  an  interruption  of  the  oeeu|Hint'a  jxtEuiea. 
being  aeeonijianied  by  nctiml  enjoyment,  sion.  Donahue  v.  O'Connor,  45  N.  Y. 
was  OS  effectual  as  an  odverse  elaiin  in  Hie  .Siij^iior  Ct.  278. 

handa  of  an  assignee  of  the  lessei-,  as  nn  '  Shield  v.  Powers,  28  Vt.  852;  Grimes 

answer  to  n  claim  for  possesi'ion,  as  thoiif.'h  t:  Itnulniid,  28  <!a.  123. 

it  enihracea  the  entire  estate  in  the  lan<l,  *  Chirk  r.  Talmr,  28  Vl.  222;  Brawn  r. 

Wicklow  V.  Lane,  37  BarU  (M.  V.)  214.  Cookerell,  33  Ala.  3S. 

In  Maryland,  before  the  present  statute  '  Covington  r.  HcSirkle,  18  R.  Mon. 

UBS  adopted,  actual  enclosure  for  twenty  (Ky.)  282.      -And  the  chorncter  of  the  user 

years  was  esHintial  to  the  |io»"Ps.sioii  of  a  nmat   lie  such  as  iloea  not  comport  with 

tortfeasor  to  direst  llie  title  of  the   true  tlii>,  pulilio  easement.     Hatch  r.  Vt.  Cen- 

owner.     The   act  of  18.'.2  provided   that  tral  R.  R.  Co.,  28  Vt,  H2.     Itisuehacase 

"  actual  enclosure  shell  not   be  necessary  tliere  must  he  proof  of  net  of  ownerNhip 

to  prove   possession,  lait  acta  of  user  anrl  done  with  an  intent  to  n^^.■^l  title  Ihvreto; 

ownctshi[i  otbir   than   enclosure    nmy    he  mid    when    the    inhi.l.iWiits  of    a    town, 

given  in   evidence   to  prove  possession."  through  their  committee,  survey  a  portion 
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Sec.  268.  How  Advenie  PoMeMion  may  be  proved.  —  In  determining 
the  question  of  adverse  possession,  the  jury  may  take  into  consideration 
the  nature  and  situation  of  the  land.  And  the  placing  of  deeds  on  record, 
passing  over  the  tract,  employment  of  agents  living  in  the  neighbor- 
hood to  look  after  it  and  prevent  trespassers  upon  it,  pa3'ment  of  taxes 
continuously  under  claim  of  title,  and  the  like,  may  be  considered  by 
them ;  and  it  is  not  always  necessary  to  prove  actual  occupation  bj'  the 
claimant ;  but  the  acts  referred  to  would  not  be  sufficient  of  themselves 
to  establish  title  by  reason  of  adverse  possession,  unless  the  land  was 
unsusceptible  of  more  definite  and  actual  possession,  or  such  acts  were 
known  to  the  party  holding  the  legal  title,  and  known  to  have  been 
done  under  claim  of  adverse  title.^  In  a  New  York  case,^  the  defend- 
ants held  under  a  deed  executed  less  than  twenty  years  before  the  com- 

of  land  lying  in  common  and  undivided,  ing  the  possession  of  a  portion  of  a  public 
ran  the  lines,  put  up  stakes  as  monuments,  highway  are  entirely  reconcilable  with  a 
and  a  row  of  posts  marked  with  the  name  continued  recognition  of  the  ultimate  right 
of  the  town,  and  afterwards,  through  one  of  the  public,  the  possession  cannot  well  bo 
of  their  selectmen,  proceed  to  erect  a  fence  said  to  be  adverse  in  any  just  sense  of  that 
about  the  same,  which  is  removed  by  term.  Lane  v,  Kennedy,  18  Ohio  St.  42. 
others  before  its  completion,  this  is  enough  The  use,  by  the  owner  of  the  adjoining 
to  give  to  them  a  possessory  title  to  the  estate,  of  the  land  between  his  own  and 
same  as  against  strangers.  Simmons  v.  the  travelled  part  of  the  way,  by  removing 
Kahant,  3  Allen  (Mass.),  316.  L.,  being  a  wall  and  bank  and  building  another, 
the  owner  of  lands  adjoining  a  public  high-  planting  trees,  cutting  brushwood,  digging 
way  regularly  laid  out  and  used  by  the  the  soU,  and  placing  wood  and  wagons 
public,  extended  his  fence  so  as  to  include  upon  it,  is  not  an  adverse  possession,  such 
a  portion  of  the  ground  within  the  surveyed  as  to  found  an  action  of  trespass  quare 
line  of  the  highway,  which  portion  was  not  clausum  against  an  intruder.  Smith  v. 
then  used  nor  required  for  the  public  travel,  Slocumb,  11  Gray  (Mass.),  280. 
and  kept  up  the  fence,  without  any  objec-  *  Turner  v.  Hall,  60  Mo.  271;  Clement 
tion,  for  upwards  of  twenty-one  years.  It  v.  Perry,  84  Iowa,  564;  Washbuni  v.  Cut- 
was  held  that  such  partial  encroachment  ter,  17  Minn.  861.  Proof  of  a  general  en- 
npon  the  side  of  a  surveyed  and  travelled  closure  of  a  large  tract  of  land  is  not  suffi- 
highway  was  not  necessarily  adverse  to  cient  to  constitute  an  actual,  exclui»ive 
the  public,  nor  inconsistent  with  its  ease-  possession  of  a  specific  parcel  within  it, 
ment,  and  therefore  constituted  no  bar  to  when  it  appears  that  much  of  the  land 
its  reclamation  by  the  supervisor,  when  within  the  enclosure  is  not  claimed,  and 
required  for  the  public  travel.  The  mere  much  of  it  is  in  the  actual  occupancy  of 
undisturbed  possession  of  lands  for  any  parties  claiming  and  holding  adversely, 
length  of  time  does  not,  of  itself,  create  Walsh  v.  Hill,  41  Cal.  571.  Nor  is  the 
such  bar  as  against  a  natural  person.  To  mere  fact  that  a  person  built  a  fence  around 
have  such  effect,  the  possession  must  not  lands  evidence  of  any  possession  or  occii pa- 
only  have  been  open  and  notorious,  but  it  tion.  The  motive  and  claim  under  which 
must  also  have  been  adverse  during  the  he  acted  should  be  shown.  He  may  hav'e 
whole  statutory  period,  and  there  must  been  a  trespasser,  or  have  been  hired  by 
have  been  an  intention  on  the  part  of  the  the  owner,  or  have  acted  under  a  license, 
person  in  possession  to  claim  title,  so  mani-  &c.  The  mere  act  of  fencing  is  not  evi- 
fested  by  his  declarations  or  his  acts,  that  a  dence  of  an  occupancy  which  can  rii)en  into 
failure  of  the  owner  to  prosecute  within  the  adverse  possession.  Russell  r.  Davis,  88 
time  limited  would  raise  a  presumption  of  Conn.  562. 

an  extinguishment  or  a  surrender  of  his         *  Howland  v.  Newark  Cemetery  Asso- 

daim.    Where  the  circumstances  surround-  ciation,  66  Barb.  (N.  Y.)  866. 
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moncoment  of  an  action  to  recover  pofjsession  of  the  land.     It  was  held     H 
that  evidcnt-e  to  show  that  more  tbao  Iweuty  jearB  Wfore  the  action     H 

I 


was  commenced  they  eut«red  iuto  poaeeesion  under  an  txewitory  con- 
tract for  the  purehase  of  the  prembea,  which  sale  was  afterwarda  con- 
Bummated  hy  deed,  was  adtuissilile  for  the  puriwse  of  osUbliahiog  as 
OilvGrse  possession.  lu  a  Vermont  case,'  the  detenilant  claimed  the 
Itxiu  in  quo  as  devisee  uuder  the  will  of  A.,  and  proved  that  it  was 
decreed  to  him  upon  the  settlement  of  A. 'a  esUtc,  and  he  ever  after 
claimed  to  own  it,  and  from  time  to  time  exercised  auU  of  ownersliip 
upon  it.  It  appeared  that  A.  in  his  lifetime  conveyed  the  loco*  to  B. ; 
and  the  defendant  oiTered  to  show  that  soon  therealter  A.  and  B.,  by 
parol  agreement,  cschanged  lauds,  A.  takang  the  loctit,  and  giving  B. 
other  lands,  and  that  this  exclwnge  was  ever  after  regarded  by  them  as 
valid,  and  that  each  claimed  the  laud  for  whieh  he  exchanged,  and  that, 
npoii  the  settlement  of  their  estattiB,  the  lands  were  Ueated  the  same 
way.  It  was  held  that  the  testimony  was  admissible  as  tending  to  give 
to  the  acts  of  the  defendant,  done  under  A.'a  title  or  color  of  title,  the 
character  of  acts  of  possession,  thns  tending  to  strengthen  the  dufend- 
i  evidence  that  they  were  done  under  a  claim  of  right. 


ISkc.  269.    ContlnaltT  of  Poueuloa.  — The  possession  must  be  coD-  ^1 

tinuous  during  tiic  entire  statutory  period,  and  uninterru|)ted.  and  tbtt  ^B 

question  aa  to  whether  ov  not  it  has  been  kept  np  will  depend  largely  ^H 

upon  the  situation  and  character  of  the  land,  and  is  a  mixed  qucstiOB  ^H 

of  law  and  fact.     "  If,"  says  the  court,'  "  there  be  one  element  more  ^| 

distinctly  material  than  another  in  oonferring  title,  where  all  are  so,.  ^| 
it  is  the  existence  of  a  continuous  adverse  possession  for  the  statutory 
period ; "  and  if  this  continuity  is  hroken,  no  title  can  be  gained  under 
the  statute.*     Uo  absolute  is  this  rule,  that  even  a  military  order  which 

'  Souleo,  Bnrlow,  48  Vt.  132.  Uoier,  9  Humph.  (TeuTi.)762.    Butiiiten- 

*  Gn>rc  V.  WGuklaud,  31  Tenn.  St.  301.  tion  will  nut  be.     "  He  mii^t  kep;>  \w  flag 

'  If  the  pro[)crty  ia  of  n  character  to  Hyiug."     Stepliens  e,   I^hcIi.  19  Penn.  St. 

admit  uf  (HiTlnBDeiit  useful  inipravutiirnt,  165.    The  eSrct  given  to  rUioi  under  color 

the  )Hisarasiaii  should  lie  kc]>t  up  during  r.f  title  is,  perhnps,  not  the  atrnv.  in  all  the 

the  statutory  jieriod  by  actual  TMidetite,  Staler.     A  case,  new  in  histnnce  nl  l^ast, 

or  by  continui'd  cultivation  or  enclosure,  is  the  .South  Carolina  one  of  IliU  v.  Snun- 

Johnsonc.  Imin,  3  S.  &  K.  (IViiii.)  291;  dera,  8  Rii:h.  <S,  062.     T.  and  two  othera 

Royer  and  Another  v.  ISenlow,  10  id.  3il3;  wre  t*nanU  in  common  of  a  tract  of  land. 

Jatltaon  v.  Schuonmakcr,  2  Johns.  (N'.  Y.)  P,  entered  nniler  color  of  title,  and  hpld 

230;  eilher  of  which  will  do,  Ifocyr.  Fur-  poasessiuu   several  years;  but  before   the 

man,  1  Pcuu.  St.  2!)e.     Occasional  oceu-  statutory  pvrjo-l  was  oompletti,  T.  and  his 

pancy  with  payment  of  ta\i,-j  irill  not  do.  co-tpnants  made  partition  of  the  land,  and 

Sorbcru.  Willing,  10  Walts  (Ppnn. ).  141;  to  T.  was  assigned  a  part  over  whieh  P.'s 

Riddle  V.  City  of  rhila.lelpliia,  1 1  I'hila.  color  of  title  extended,  but  of  which  he  bad 

Leg.  Int.  84.    But  if  the  land  is  nut  such  as  no  actual  jmssassion  after  the  ]mrtition,  aa 

to  ailuiitoT  rciidciice  or  improvement,  such  before,  until  tlie  stalutoiy  prriod  was  com- 

1is<-  and  occnpation  of  it  as  from  its  nature  pli-tt>.      It  was  divided  that  P.  bad  not,  ai 

it  is  misceptible  of,  with  claim  of  OH-ner-  ngninit  T.,  aciiuiri'd  a  litl-  by  pns-u's.sicin  to 

ship,  will  be  an  actual  puHsessioii.    West  v.  the  part  of  the  tract  alluttul  to  T.  iu  the 
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directs  all  persons  of  a  certain  nationality  to  leave  the  State  within  a 
certain  time  will  not  save  the  benefits  of  a  previous  possession  to  one 
who  falls  within  the  terms  of  the  order,  during  the  period  of  such 
enlbfced  absence,   although  the  animus    rsvertendi    remains,   as   the 
courts  can  make  no  saving  which  the  statute   has  omitted.^     The 
mere  erection  of  a  fence  around  a  lot,  which  is  not  kept  up,  is  not 
sofflcient  to  preserve   the  continuity  of  possession  required.    Thus, 
where  evidence  was  offered  that  a  fence   consisting  of  small  posts 
with  two  rails  fastened  on   them  was  placed  round  a  lot  of  land  b}' 
the  plaintiff,  but  there  was  no  evidence  of  his  actual  occupation  or 
UM  of  the  land,  and  it  appeared  that  the  fence  was  suffered  to  go  to 
decay  in  a  year  or  two,  and  to  become  insufficient  to  keep  out  cattle, 
it  was  held  that  that  was  not  sufficient  to  constitute /HniiMi/aci«  evidence 
of  title  to  land  by  adverse  possession  at  common  law,  or  under  the  pro« 
Tisions  of  the  California  statute  of  limitations,  or  under  the  Van  Ness 
ordinance,  as  against  a  pai-t}*  who  entered  into  possession  and  occupa- 
tion of  a  part  of  the  land  after  the  fence  had  been  suffered  to  become 
broken  down  and  decayed.*    So  where  one  entered  on  land,  and  cut 
logs,  split  boards,  and  otherwise  prepared  for  building  a  house  on  the 
land,  but  returned  to  his  home,  which  was  in  another  county,  and  at  the 
end  of  the  succeeding  year  came  back  and  finished  the  house,  and  put 
Ms  fhmily  in  it,  no  other  person  having  had  possession  during  said 
interval,  it  was  held  that  the  statute  of  limitations  did  not  run  in  his 
finvor  during  such  absence.'    So  where  a  person  enters  upon  land,  splits 
a  fidw  hundred  rails,  encloses  and  ploughs  an  acre  and  a  half,  then  aban- 
dons the  premises  for  three  years,  but  at  the  end  of  that  time  returns 
and  occupies  the  same  continuously  for  four  years,  he  cannot  be  consid- 
ered as  having  maintained  such  a  continuous  adverse  possession  for 
seven  years  as  is  necessary  to  perfect  a  title  under  the  statute  of  limita- 
tions.^   In  another  Georgia  case,*  L.  went  into  possession  of  land  under 
color  of  title  in  1847.     That  year  he  cleared  four  or  five  acres,  fenced 
it,  and  sowed  it  in  pease ;  the  next  jear  he  planted  it  in  corn,  and  built 


partition.  The  root  of  th«  adverse  posses- 
sion, said  the  court,  is  the  disseisin,  orig- 
inally confined  to  the  actual  pedis  possessio. 
The  adjunct,  called  color  of  title,  extended 
it  only  by  the  constructive  virtue  that  is 
allowed  to  the  act  and  place  of  ouster,  and 
eannot  extend  to  land  of  which  the  gran- 
tee was  not  seised  of  title,  and  the  con- 
ttmctive  possession  to  the  parcel  severed 
from  that  in  actual  adverse  possession,  falls 
fts  the  shadow  would,  with  the  substance, 
or  as  the  incident  of  interest  would,  upon 
the  extinguishment  of  the  principal  that 
bore  it.  2  Smith's  Lead.  Cas.  H.  k  W.'s 
notes,  563.     Possession  roust  be  contin- 


uous and  adverse,  to  give  title  under  the 
statute.  Holcombe  v.  Anstell,  19  Oa.  604; 
Harrison  v.  Cachelin,  28  Mo.  117;  Sharp 
V.  Johnson,  22  Ark.  79;  Trapnall  v.  Bur- 
ton, 24  Ark.  871;  Smith  v.  Chapin,  81 
Conn.  580;  Denham  v.  Holeman,  26  Ga. 
182;  Stump  r.  Henry,  6  Md.  201;  Wbeelef 
V.  Moody,  9  Tex.  872;  Story  v,  Saunders, 
8  Humph.  (Tenn.)  668;  Miller  v.  Piatt, 
5  Duer  (N.  Y.),  272. 

»  Halliday  9.  Cromwell,  87  Tex.  487. 

«  Borel  V,  Rollins,  80  Cal.  408. 

•  Brj'ne  v.  Lowry,  19  Ga.  27. 

•  Joiner  V.  Boniers,  82  Ga.  289. 

•  Virgin  v.  Land,  82  Ga.  572. 
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a  crib.  Tlie  next  three  years,  and  until  tlie  fall  of  1852,  he  did  not 
cultivate  the  land,  though  he  had  eome  ploughs  in  the  corn  crih  a  part, 
of  the  time.  He  never,  during  this  time,  resided  on  the  laud ;  hut  ia 
the  Tall  of  1853  he  married,  built  a  house,  and  moved  upon  the  land. 
It  was  held  that  this  was  not  such  a  continuous  possession  as  to  consti- 
tut«  a  title  good  under  the  statute,  dating  from  the  perio<l  of  the  first 
entry.  So  where  a  person  goes  into  adverse  possession,  l>ut  subse- 
quently, before  the  statute  has  run  iu  his  favor,  under  threats  fi-om 
the  owner  that  he  wouUl  commence  legal  proeccdings  against  liinl.  he 
is  induced  to  surrender  possession,  such  surrender  breaks  the  eontinu* 
i^-  of  his  possession,  and  should  he  go  into  possession  again,  the  owner 
having  entered  in  the  mean  time,  the  time  of  bis  previons  possession 
would  go  for  nothing.'  A  mere  removal  from  the  land,  without  any 
intention  of  abandoning  Uie  possession,  or  the  claim  to  the  land, 
necessarily  a  waiver  of  a  previous  adverse  possession.*    In  a  Missis- 


'  Shaffer  w.  Lowry,  25  Ponn.  St  252;  liy  the  party  evicted,  nader  a  re«»»ery  in 
Pederiefc  v.  Searle,  2  S.  &  R.  (Penn.)  240.  pjectmont,  is  irnt  sufficient  Hi  presei-VB  Um 
Erery  elemeat  in  the  definition  of  what  continuity  of  his  possession.  Grolt  »,- 
conatitntui  a  titk  by  sdverae  posBeBsion  Wtwlctaud,  31  PfBii.  -SL  304.  Wbero  ths 
muHt  exist;  ottierwise  tlie  poueasiou  will  oimcr  of  a  boi^sc  put  lumber  sad  other 
not  confer  tide,  under  Clie  Rtalute  of  nialin^U  on  an  adjoining  lot  nhilst  boild- 
IJnittatioDii.  If  there  be  one  eleiuent  more  ing  hia  honse;  erected  steps  on  llie  lot  for 
diittiuctly  msterial  than  another  in  con-  oucesa  to  hit  house;  uied  it  in  goinj;  in  u  ' 
ferring  title,  where  all  are  bo,  it  is  the  ex-  ont  of  his  hoiue,  and  for  drying  clothoK 
iiitence  of  a  continuous  ulreru  pamaeiuD  held,  not  a  sufflcient  posBeeaion  to  ^Tt 
for  the  reqiillite  itatutory  period.  If  there  title  under  the  sUtute  of  limitaitioiia.  Bro- 
iaa  breach  in  the  continuity  of  the  posses-  laskey  v.  JleriQin,  fi!  Fenn.  St.  116. 
uon,  no titleis gained  undrrthestatute.  A  *  H.irpcr  r.  TH]d<'y,  35  MisH.  506.  A 
recovery  in  ejcctnient  by  one  having  the  short  »ii<l  rra>nn»ble  time  between  out- 
bettrr  title,  and  tlieattoniingof  the  defend,  giiing  nnil  ineoininc  of  [htsoiis  whose  con- 
ant's  tenant  to  the  plaintiiT,  under  the  tiniious  ]>asses:^ion  in  suecessinn  is  ni-ces- 
pressure  of  a  writ  of  habfre  facia*  j'isica-  sar)'  doi's  not  briflk  the  .'idvi.r>e  pos-vession, 
ti»«rm,  is  Huffieient  to  break  the  continuity  De  la  Vegn  r.  Rntler,  47  Tei.  529;  nor 
of  the  possession.  It  is  not  ucoessary,  in  do-'s  a  temporary  absence  ftom  the  prem- 
Bueli  a  case,  that  the  defi'ndant's  tenant  ises  for  a  h|ipci»l  ]<nrpo4i'.  ■''imningham 
should  be  octuulty  evicted,  before  accej.t-  v.  Patten,  6  Pcnn.  St.  3.'>5:  Sailor  r.  Hert- 
ing  a  lease  from  the  plaintiff.  The  sur-  zo^,  10  id.  29S.  But  an  nlnndonnient  of 
render  is  eriually  involuntary,  where  the  the  pri'mises,  for  however  short  a  |>erio<l, 
uttornraent  is  the  alternative  of  actual  although  with  the  nui'mu*  rrrctieiidi,  will 
ouster.  It  is  the  duty  of  tho  court  to  see  Ueslrny  the  continuity.  Susqnehanna,  fee. 
thai  there  is  evidence  to  go  to  the  jury  B.  R.  Co.  v.  Quick,  eS  Penn.  St.  189.  An 
on  all  the  i>ainls  necessary  to  make  title  advice  pnasesHion,  to  be  etTei^ual,  must  be 
by  the  statute;  and  it  is  therefore  pro|ier  rontinuons.  Where,  in  an  action  to  recover 
to  instruct  the  Jury  that  an  interruption  land,  it  apjK'ared  that  the  plaintiff  under 
iu  the  plaintiff's  possession  for  a  year  eolur  of  title,  bad  made  occasional  entrira 
would  be  a  bar  to  his  claim  of  title  under  njion  tin-  land,  at  lon>;  intervals,  for  the 
tlio  statute.  Tlie  fact  of  possession  is  for  puriin?M>,  at  one  time,  of  rutting  tinil«T  at 
the  jury,  but  the  kind  and  hnigth  of  that  anollier.  of  makinc  liriek4,  &^:':  helil.  that 
possession,  to  he  effp.tnal,  Is  a  matter  of  the  plaintiff  was  not  entitle,!  lo  recover, 
law  for  the  court.     The  payment  of  taxes  Williams  o.  Walhice,  78  K,  C.  354. 
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sippi  case,^  the  possessor  cleared,  cultivated,  and  used  the  land 
adversely  to,  and  with  the  full  knowledge  of,  the  alleged  owner,  and 
without  any  attempt  on  his  part  to  assert  his  title.  The  fence  was 
accidentally  burned,  and  prevented  the  active  occupation  of  the  prem- 
ises, and  rendered  them  unfit  for  use  during  several  years ;  but  there 
was  no  evidence  tending  to  show  an  abandonment  of  the  adverse  pos- 
session, except  that  non-user.  It  was  held  that  the  statute  did  not 
cease  to  run  during  such  non-user,  and  that  the  possessor's  title  was 
perfect.  The  question  as  to  whether  there  has  been  such  an  abandon- 
ment of  possession  as  to  break  the  continuity  thereof  depends  upon  the 
question  whether  the  premises  were  vacant  for  such  a  length  of  time 
and  under  such  circumstances  that  the  constructive  possession  of  the 
owner  can  be  said  to  have  reasserted  itself;  and  in  a  case^  where  the 
defendant's  grantor  vacated  the  premises  a  short  time  before  the  latter 
took  possession,  and  it  did  not  appear  that  during  such  time  he  exer- 
cised any  control  or  ownership  over  the  land,  it  was  held  that  the  pos- 
session was  not  continuous,  and  that  the  defendant  could  not  avail 
himself  of  the  possession  of  his  grantor.  It  is  well  settled  that  a  pos- 
session which  can  ripen  into  a  title  must  not  only  be  notorious,  but 
continued  without  entry  or  action  by  the  legal  owner  for  the  full  statu- 
tory period ;  ■  and,  as  indicated  by  the  cases  already  cited,  a  person  who 
enters  upon  premises  and  commits  trespasses  and  then  leaves,  without 
keeping  up  the  indicia  of  claim  and  ownership,  does  not  dcstroj'  the 
effect  of  the  constructive  possession  of  the  legal  owner,  but  stands  rather 
in  the  light  of  a  trespasser  than  of  an  occupier  under  a  claim  of  title.'^ 
Not  only  must  the  possession  be  continuous,  but  it  must  continue  as  to 
the  same  premises.^  In  other  words,  the  locality  of  the  ix)sses8ion  must 
remain  the  same  throughout  the  entire  period."  But  when  the  statute 
has  once  run  in  favor  of  the  occupant,  the  title  acquired  is  indefeasible, 
and  is  not  affected  by  a  subsequent  neglect  to  keep  up  possession,  and 
neither  the  legal  owner  nor  a  purchaser  from  him  without  notice  of  such 
adverse  title  acquire  any  rights,  legal  or  equitable,  from  such  neglect.^ 
But  in  Georgia  it  has  been  held  that  if,  after  having  held  possession 
for  the  statutory  period,  the  occupant  voluntarily  abandons  the  posses- 
sion of  the  premises,  the  presumption  arises  that  his  holding  was  not 
adverse.'    The  benefits  of  a  constructive  possession  may  be  lost,  where 

*  Ford  V,  Wilson,  35  Miss.  490.  *  Brjme  v.  Lowry,  ante;  Borel  v.  Rol- 

'  Legarden  v.  Carpenter,  36  Miss,  604.  lins,  ante, 

«  Hood  V.  Hood,  2  G  rant's  Cas.  (Penn. )  *  Potts  v.  Gilbert,  3  Wash.  ( U.  S.  C.  C. ) 

229;  Andrews  r.  Mulford,  1  Hayw.  (N.  C.)  475. 

820;  Park  r.  Cochran,  lid.  180;  Wickliffe  «  Griffith  v.    Schmerderman,   27    Mo. 

V.  Ensor,  9  B.  Mon.  (Ky.)  253;  Taylor  r.  412. 

Bumside,  1  Gratt.  (Va.)  165;  Merriam  t>.  ^  Schall    v.  Williams,    85    Penn.    St. 

Hays,  19  Ga.  294;  Melvin  v.  Proprietors,  191. 

Ac.,  6  Met.  (Mass.)  15;  Christy  t>.  Alford,  *  Vickery  v,  Benson,  26  Oa.  582;  Rus- 

17  How.  (U.  S.)  701;  Moore  v.  Collinshaw,  sell  v.  Slaton,  26  id.  198. 
10  Penn.  St  224. 
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a  person,  before  the  statute  has  run  in  lib  favor,  sells  the  part  of  the 
laud  which  he  actuallj'  occupied,  and  retains  the  balance.  In  that  caae, 
his  poBscBsioQ  of  the  part  sold  goes  for  nothing,  as  to  the  piiH,  occupiu<^ 
And  the  grantee  does  not  succeed  to  it.' 

8ec.  STO.  Row  the  ContliauitT  of  the  Poseession  maj  be  broken. 
-^  The  continuity  of  possession  may  be  broken  by  an  entry  of  the  legal 
owner,  by  an  abandonment  of  the  possession  by  the  occupant,  by  a  sub* 
sequent  rect^nition  of  the  owner's  title,  or  au  aiknowleclgnient  made 
beibre  tiie  sbLtute  has  run  in  his  favor  that  he  has  and  claims  no  title  to 
the  lands  occupied. 

First,  an  enlr}-  by  the  legal  owner  upon  the  land  breaks  Uic  eon> 
tinuity  of  au  adverse  possession,  when  it  is  made  openly  with  the  intenr 
tion  of  asserting  his  claim  thereto,  and  is  aocompanied  with  acts  upon 
the  land  which  characterize  the  asscrtiou  of  title  or  ownership  ;  *  and  b 
mere  naked  entry,  which  in  made  for  the  pur|)08e  of  ascertjiiuing  whether 

■  not  there  is  any  adverse  occupancy,  is  not  sufficient  to  break  or 
interrupt  the  possession.*  The  entry  must  be  made  openly,  with  the 
purpose  of  asserting  his  claim  thereto,  and  must  be  accompanied  by 
acts  of  ownership  which  characterize  and  elTcctunte  tlie  claim  ;  and  aa 

>  CJundlor  v.  Rnsbing,  3S  Tex.  691.  ful  prosecution  of  ui  ftction  o(  ^ectment  ct 
t  if  •  peraou  biu  nrittea  eviik-ace  of  ulber  eimiliir  ^roaxdiag,  Dov  p.  E4bv>, 
title,  Btid  Lbe  pnmiifte^  are  accupiFd  bj  t  11  Ala.  102S  ;  Heuiltrtion  v,  GrifiiD,  onta. 
tenant,  anil  he  subseijuently  sells  kd  unJi-  The  mere  iiitnisiun  of  tr«apeiserB,  not  coa-  . 
Tided  htdr  of  tlie  land  to  the  tenant,  who  tinning  long  enough  to  raise  a  preeump-  J 
'  tu  in  poueuion  of  his  h&lf  ■■  ownnr,  tion  thnt  it  was  known  to  tlu  mM  ilL^ 
if  the  other  half  ns  tenant,  tlic  ti!n-  possesiiion,  doea  not  break  the  L'oalionlty 
ant's  posaewion  is  treated  aa  tlie  pDSBfsaion  of  Ids  jmsaosaiou.  Bell  v.  Diuson,  E6  Aln, 
of  the  Inndlonl,  and  pruserves  his  posst-s-  444.  Nur  is  it  broki'ii  1>y  negotiating 
Bion.  HnnkH  v.  I'hillips  39  <"■»-  550.  willi  othrr  dniniant.s,  if  tW  is  no  waiver 
"  Hi'ttderson  r.  Qriffin,  3  Pet.  (V.  S.)  or  nnn-.-bim  on  the  occ'uimiit'a  part.  <0 
IGl.  But  the  entry  must  be  made  by  tho  Mii;h.  505.  Nor  by  a  forcible  untrj  of 
owner.  To  perfect  the  bar  of  the  statute  tlie  legal  owner  wlien  the  restitution  is 
of  limitations,  the  posaession  must  be  unin.  ninJe  by  Iflw,  and  tlie  period  ilnring  vhich 
t«rruptrd;  yet  the  iuta-miption  of  mere  the  on-ner  heid  possession  will  not  lie  <le- 
tres|«iB.sers,  if  unknown,  will  not  affect  the  ductcil  from  the  oceupant's  possession, 
posseasiou;  but  if  known,  and  repeated  Firguson  r.  Rirlbolomew,  67  Mo.  212. 
without  legal  proceedings  being  inetitated,  But  where  tlie  legal  owner  iulemipts  pos- 
it is  said  they  beounie  Ugilimit  inttrrup-  session,  and  tlie  occupant  does  not  regain 
lio«es,  and  are  converted  into  adverse  asser-  posseasiou  by  leaiil  procenlings,  hia  piKses- 
liona  of  right,  which,  if  not  promptly  and  aion  must  Vgin  de  wuro.  Stwph'  r. 
sireetually  litigattd,  defeat  tlie  claim  of  Donning,  00  Md.  478.  Where  n  pTwin 
rightful  prescription.  If,  therefore,  a  tes-  purchases  land,  and  the  gmnlor's  title 
tutor  is  ex|Kd!''d  by  a  proceeiling  for  a  failing,  he  sues  for  and  n'covers  h  ick  the 
foreible  entry  and  iletainer,  &o.,  promptly  moni-y  paid  therefor,  he  caimot  set  up  the 
instituted,  the  statute  may  not  be  im-  imiwewiioii  held  \<x  him  under  such  eon- 
pedcd  in  its  course;  but  if  the  possession  veynuce  to  defp.it  tlie  title  of  the  true 
was  preeedwl  by  a  peai-eal.le  entry  under  ft  owner.  Taveiiport  v,  Sebiiiig,  52  Iowa, 
claim  of  riaht,  the  statutfl  will  be  arrested  364;  Piiier  v.  Sloneker,  2  Granfa  Caa 
in  its  progress,  tboufih  the  party  entered  (Penn.)  113. 
upon  regains  the  |iossesaion  Uy  the  auueesa-  "  Bowen  f.  Guild,  130  Maa.s.  121, 
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entry  upon  land  and  catting  wood  or  timber  therefh>m,  or  to  plough,  to 
sow,  or  to  reap  or  gather  the  crops  thereon,  would  be  soch  acts.  Thus, 
where  an  owner  of  land  which  was  in  the  adverse  occupancy  of  another 
went  thereon  with  a  purchaser  to  show  him  the  land  and  to  ascertain 
tiie  qnantit}',  qnalitj',  and  value  of  the  wood  thereon,  accompanied  by 
tiie  subsequent  execution  of  a  deed  to  the  person  so  entering  witli  him, 
was  held  a  sufficient  entry  to  break  the  continuity  of  the  adverse  occu- 
pant's possession ;  ^  and  where  an  entry  was  made  upon  land  by  the 
owner,  and  a  deed  of  the  premises  was  there  by  him  delivered  to  a  pur- 
diaser,  it  was  held  that  the  disseisin  was  so  far  purged  b}'  the  entry  as 
to  give  operation  to  the  deed,'  although  the  grantee  knew  that  the  land 
was  claimed  adversely.*  The  rule  relative  to  entries  under  these  stat- 
utes is  well  expressed  by  Park,  J.*  "  When,"  says  he,  *'  a  party  is 
onoe  dispossessed,  it  is  not  every  enttr  upon  the  premises  without  per- 
mission that  would  disturb  the  adverse  possession.  He  may  tread 
upon  his  own  soil,  and  still  be  as  much  out  of  the  possession  of  it 
there  as  elsewhere.  He  must  assert  his  claim  to  the  land,  perform 
some  act  which  would  reinstate  him  in  possession,  before  he  can  regain 
what  he  has  lost.  It  is  evident,  therefore,  that  an  entry  by  stealth,  under 
circumstances  that  go  to  show  that  the  part}'  claimed  no  right  to  enter, 
or  an  entry  for  other  purposes  than  those  connected  with  a  right  to 
enter,  would  not  be  sufficient  to  break  the  continuitj'  of  exclusive  pos- 
session in  another."  Of  course,  the  bringing  of  an  action  of  ejectment 
and  a  recovery  therein,  accompanied  by  an  entr}',  breaks  the  con- 
tinuity of  possession.*  An  entiy  made  by  the  legal  owner,  with  a 
**high  hand"  and  forcibly,  does  not  defeat  the  continuity  of  the  pos- 
session of  an  adverse  occupant,  if  he  subsequently  regains  posses- 
sion by  an  action  for  forcible  entrj'  and  detainer."  In  some  of  the 
States,  by  statute,  no  entry  is  sufficient  to  toll  the  statute,  unless  it 
is  followed  by  an  action  within  one  year  from  the  time  it  was  made ;  * 

*  Brickett  V.  Spoffonl,  14  Gray  (Mass.),  any  portion  of  the  statutory  peiiod.  In  a 
514.  contest  between  such  tax  claimant  and  the 

^  Oakea  r.    Marcy,    10   Pick.   (Mass.)  original  owner,   the   latter  may   establish 

196;  Knox  v.  Jenks,  7  Mass.  488.  such  occupation  by  proof  of  his  rental  of 

*  Warner  v.  Bull,  13  Met.  (Mass.)  1.  the  land  to  neighboring  farmers  to  mine, 

*  Burrows  v.  Gallup,  82  Conn.  498.  in  open,  risible  cuts,  for  lead  ore,  in  the 
An  entry  upon  land  in  the  possession  of  winter,  and  of  his  being  obligated  by  local 
another,  in  order  to  work  a  legal  inter-  custom  to  hold  the  diggings  for  them  re- 
raption  of  such  possession,  must  be  made  spectively  during  the  summer.  Wilson  «, 
under  such  circumstances  as  to  enable  the  Henry,  35  Wis.  241. 

party  in  possession,  by  the  use  of  reason-  *  Groft  v.  Weakland,  84  Penn.  St.  304. 
able  diligence,  to  ascertain  the  right  and  But  the  statute  is  not  suspended  by  an 
claim  of  the  party  making  the  entry,  unsuccessful  action  of  ejectment  not  lead- 
Wing  V.  Hall,  47  Vt.  182.  A  claim  based  ing  to  a  change  of  possession.  Workman 
on  adverse  constructive  possession  under  v.  Guthrie,  29  Penn.  St  496;  Kennedy  v, 
a  tax-deed  for  the  three  years  limited  by  ReynoMs,  27  Ala.  364. 
the  statute,  may  be  avoided  by  the  own-  •  Gary  v.  Edmunds,  71  Mo.  628. 
w's  proof  of  actual  use  and  occupation  for  ^  Appendix,  New  York,  §  367;   North 
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and  in  Texas  "peaceable  poBsessioa"  ia  defined  to  be  that  which 
is  continuous,  and  not  interrupted  by  action.'  In  Massachusetts  and 
Michigna,'  an  entry  must  be  followed  by  possession  for  one  year,  or 
by  an  action  brought  within  one  year  from  the  time  entry  was  made. 
1  Kentucky-,*  Virginia,*  and  West  Virginia,'  no  continual  claim  upon 
■  near  real  property  pres(*rves  the  right  to  bring  an  action  therefor. 
After  a  party  has  been  evicted  imder  a  recovery  in  ejectment,  the 
continuitj-  of  hia  possession  is  destroyed,  and  he  cannot  keep  it  Dp  by 
the  payment  of  taxes  on  the  laud,  or  the  assertion  of  any  other  claim 
to.*  Instances  may  arise  where  the  facts  are  not  controverted, 
where  the  question  as  to  whether  the  possession  has  been  interrupted 
by  entry  is  properly  a  question  of  law  for  the  court,  but  generally  it  is 
a  question  for  the  jury  in  view  of  all  the  circumstances.^ 

Second,  the  continuity  of  possession  may  also  ha  broken  by  an  ac- 
knowledgment by  the  occupant  of  the  owner's  title,  before  the  statute 
has  run  in  his  favor,  but  not  alter  it  has  ruu.'  In  Georgia  it  has  been 
held  that  such  an  acknowledgment  made  by  a  tenant  in  possession,  either 
before  or  after  the  statutory  period  has  elapsed,  prevents  tlie  ruuning  of 
the  statute  against  the  owner  of  the  fee.'  The  ground  upon  which 
these  cases  proceed  is,  that  such  an  admission  rebuts  the  allegation  of 
rse  possession  ;  hut  where  the  possession  is  shown  to  have  been  ad- 
verse in  fact,  and  the  bar  to  have  become  complete  before  an  acknowledg- 
ment of  title  in  the  legal  owner  is  made,  it  can  have  no  such  effect,  espe- 
cially if  it  is  by  parol.  A  parol  acknowledgment  of  title  made  while  the 
statute  is  running  must  be  such  as  to  show  tliat  the  occupant  no  longer 
intends  to  hold  adversely, *°  and  must  refer  to  the  title  set  up  by  the  occu- 
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Paroliiia,  §  23;  South  Caroliiin.  g  103; 
pBnnsylrivnia,  §  16  ;  Wisconsin,  §  4209  ; 
Missouri,  §  3320;  Calironiia,  §  10,320;  Ne- 
vada, §  6;  Idaho,  §  14S:  Montnnn,  §  31; 
Arizoiiit,  §  5;  Dskotu,  §  13. 

>  Appendix,  Texas,      3197. 

■  A]>pundix,  Mnssai^hiisetts,  §S;  Uichi- 
pn,  g  8. 

*  Appunilix,  Kentucky,  g  5. 

*  Appendix,  Virginia,  §  3. 

'  Apiiendix,  Wfst  Virginia   §  " 

*  Graft  p.  Weakland,  34  P         St  SfH 
1  Stevciia  i>.  Taft,  11  Gray  (Ma  s  )   33 

O'Hara  r,  UkliarJaon.  4S  P  St  38 
Groft  V.  Wenkland,  Zi  id.  304  Ja  1.sod 
V.  Joy,  9  Juhn-t.  (>".  Y.)  102  Bere  iy  v 
Burke,  9  Ca.  4*0;  Vnn  Gorden  r  Jackson 
fi  Johns.  (\.  Y.)  440;  Jnckaon  Wool 
12  id.  242;  Fitiinr  r.  Pro,sBei  Towp  217 
Miyorof  Hull  v.  Horner,  id.  10     Peaceable 


465.  In  Bell  v.  Hartley,  4  W.  &  S.  32, 
an  acknowleilgment  made  twenty- one  years 
before  eji-ttnient  was  brought  Was  lield  not 
ailmiqsihle. 

•  l^iig  V,  Young,  28  Ga.  130;  Cook  v. 
Long,  27  id.  280, 

■■>  Sailor  v.  Herlzog,  4  WIinrL  (Penn.) 
259;  Ingersoli  v.  b'wis,  11  Penn.  St.  212; 
Mooi-e  V.  Collinshaw,  10  id.  224.  In 
Ley  V.  Potter,  3  H.  &  N.  101,  it  nppearp.l 
that  n  1818  thp  |  la  nt  ff  a  d  the  defend, 
n  tsgra  Jf  tie   " 


r  a 


alow      Tie 


eado« 


',  Reed. 
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was  tL  n  n  the  possess  on  of  the  defi 
WitRgnii  Ifatle  who  hnd  pre  o  sly  held 
t  nier  a  lease  Tie  f laiut  ff  s  father 
becnn  e  posseiwd  n  18''6  anl  so  con- 
t  n  1  1 11  I  9  death  n  1836  In  1837, 
^euto  ulo  nas  pro  ol  to  be  a  [and 
agi'nt  »lo  re  ve  1  tl  e  iefenda  t'a  renU 
and  ana  e  1  h  s  prope  I  wrote  the  fol- 
1o»ing  Ii'tter  to  the  plaintiffs  agent; 
"Sir,  — Mr.  P.  (the  defendant),  ia  now  in 


§  270.]        ADVXBSB  POeSSSSIDN  AXCD  BBAL  ACTIONS.  577 

pMt.^  Thus,  where  the  ttatotoiy  bar  was  aooght  to  be  rebutted  by  proof 
of  a  lease  executed  by  the  occupier  and  the  claimant,  it  was  held  that  it 
might  be  shown  that  the  latter  held  the  legal  title  as  trustee  for  the  for- 
mer, in  order  to  explain  the  apparent  admission  of  title.*  An  admission 
or  declaration  of  a  person  that  he  went  into  possession  by  permission  of 
the  owner,  or  in  the  exercise  of  a  legal  right,  and  that  the  owner  leased 
or  devised  it  to  him  during  life,  n^atives  any  adverse  possession.*  So 
where  a  person  admits  that  he  holds  for  the  true  owner,^or  agrees  even 
by  parol  to  surrender  the  possession  to  the  legal  owner,*  or  to  hold  pos- 
session for  or  under  him,*  the  continuity  of  possession  is  broken.  So  if 
the  tenant  of  a  mere  intruder,  without  color  of  title,  takes  a  conveyance 
fh>m  the  legal  owner,  and  gives  a  mortgage  for  the  purchase*money,  it 
has  been  held  that  this  breaks  the  continuity  of  the  possession,  at  least 
as  against  the  holder  of  the  mortgage.^  So  if  a  person  in  possession  of 
lands  adversely  under  a  warrant  procures  it  to  be  assessed  to  him  in 
less  quantity  than  is  called  for  in  the  survey,  it  is  held  that  the  con-> 
tinnity  of  his  possession  is  thereby  broken  by  detaching  from  it  the 
landmarks  which  had  sustained  it.*  So  the  occupier  must  continue  his 
possession  for  the  whole  period  on  the  same  claim ;  and  if  before  the 
statute  has  run  he  sets  up  another  and  different  claim,  the  continuity  of 
his  possession  is  broken,  and  must  begin  de  novo.  And  where  a  party 
in  the  adverse  occupancy  of  land  under  a  statute  which  gave  possession 
in  seven  years,  where  the  taxes,  &c.,  are  paid  by  him,  he  must  fhlly 
comply  with  the  statutory  requirement ;  and  if  he  permits  the  land  to  be 
sold  for  taxes  during  the  running  of  the  statute,  and  afterwards  re- 
deems the  land  under  such  sale,  his  possession  can  only  date  from  the 
time  of  redemption.*    The  continuity  of  possession  is  broken  by  a 

pottesfionof  his  two-thirds  of  the  meadow,  of  the  plaintifiTs  title  witlun  the  8  &  4 

who  will  no  doabt  accept  a  lease  (three  WilL  IV.  c.  27,  §  14 ;  and  also,  Mabtin, 

lives)  for  Ley's  (the  plaintiffs)  one> third  J.,  dissenting,  that  the  letter,  coupled  with 

at  a  fair  rack-rent.     You  must  be  aware  the  other  facts,  was  not  evidence  from 

Mr.  P.  is  not  bound  to  pay  rent  for  Ley's  which  the  creation  of  a  tenancy  at  will 

one-third,  during  the  time  his  father  held  could  be  presumed.    And  qucarej  whether 

the  meadow,  but  no  doubt  he  will  do  so  in  the   letter   was   admissible   in   evidenoe 

caae  you  agree  for  a  lease.     [Signed]  J.  against  the  defendant. 
Newton.     Will  you  favor  me  with  the         ^  Farmers'  &  Mechanics'  Bank  v.  Wil- 

tenns  of  a  lease  for  the  one-third  of  the  son,  10  Watts  (Penn.),  261. 
meadow,  that  I  may  Uy  it  before  Mr.  P."         >  Neele  v.  McElhenny,  69  Penn.  St 

No  answer  was  shown  to  have  been  given  800. 

to  this  letter,  but  the  defendant  continued         *  Bridgeam  o.  Hoffinatter,  61  Penn.  St 

in  possession  of  the  land  down  to  1857,  228. 

when  an  action  of  ejectment  was  com-         «  Criswell  v.  Altemni,  7  Watts  (Penn.), 

menoed.    It  was  not  shown  that  either  the  565. 

defendant  or  his  predecessors  had  paid  any  ^  Moore  v.  Small,  9  Peon.  St  194. 

rant  to  the  plaintiff  since  1818.     Newton  <  Read  v.  Thompson,  6  Penn.  St  827. 

was  in  court,  but  not  called  as  a  witness         f  Eoons  v.  Steele,  19  Penn.  St  208. 
by  the  defendant     It  was  held  that  the  •  Clarke  v.  Dougan,  12  Penn.  St  87. 

letter  was  not  a  sufficient  acknowledgment         *  Wettig  v.  Bowmaa,  47  lU.  17.    Tba 
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decree  directing  the  occupant  to  convey  the  land,  although  the  po«-  j 
Ression  is  not  disturbed,  as  the  decree  has  the  effect  of  a  voluntaif 
conveyance.' 

Third,  the  continuity  of  posBession  may  be  broken  by  &  recognition 
of  the  owner's  title  during  the  period  that  the  statute  was  running.* 
And  tliiB  may  arise  iu  a  variety  of  waya,  as  by  taking  a  lease  from  him 
of  the  land,  or  offering  to  hold  the  land  under  him  ;*  offering  to  pui^ 
chase  or  to  surrender  it ;  *  or  asserting  that  he  gave  him  the  use  of  the 
land  for  a  t«rm  or  for  life  ;  or  in  any  way  which  admits  the  superiority 
of  the  owner's  title,  apd  that  the  occupant  holds  under,  for,  or  in  sub* 
servience  to  him  ; '  or  when  he,  in  fact,  holds  under  a  title  which  does 
not  give  him  the  fee,  although  he  supposes  that  it  does,  and  disposes  of 
the  estate  under  that  misapprehension.*  Thus,  where  a  widow  remains 
in  posaeasion  of  her  husband's  lands  after  his  decease,  her  possession  fa 
not  adverse  to  the  heirs,^  even  though  she  buya  in  an  outstanding  title;* 
nor  is  the  possession  of  the  husband  adverse  to  the  wife  during  her  life- 
time;' nor  of  an  agent  tohia  principal," — because  in  all  these  cases  tbe  I 
occupant  holds  in  recognition  of  a  superior  title,  and  in  subservience  to  I 
It,  When  a  person  enters  by  the  permission  of  the  owner,  or  is  let  !a  ' 
by  operation  of  law  in  subservience  to  the  title  of  another,  his  occupa- 
tion cannot  become  adverse  without  the  clearest  evidence  of  a  repudia- 
tion by  him  of  the  owner's  title,  and  of  a  claim  to  hold  in  hostility  to  it." 
When  a  person  has  entered  by  the  permission  of  another,  and  thus 
becomes  a  tenant  of  aoch  person,  either  by  sufferance  or  at  will,  even 
though  without  rent,  everj'  presumption  is  in  favor  of  a  continued  hold- 
ing in  that  capacity,  and  he  cannot  set  up  an  adverse  claim  until  he  has 

ndversc  poasessjon  whii'h  gives  title  must 
be  continuous  for  ftfteen  yvars.  "Where  A. 
bought  an  estate  at  a  tax  sale,  anil  B. 
(fteriviinla  entered  under  a  claim  of  title, 
(lainiing  that  he  had  paid  the  tax  in  ques- 
tion, and  it  was  agreed  between  them  that 
B.  ahouli!  remain  in  paisession  the  rest  of 
the  season,  and  if  he  iJiil  not  produce  liis 
receipt  for  tlio  payment  of  the  tax,  that  lie 
should  quit  the  premises  nt  the  end  of  the 
■eason,  and  he  did  quit  without  pro<luring 
the  rei-eipt,  it  was  held  that  the  agree- 
ment and  B.'s  failure  to  ])roduee  th<:  rc- 
teipt  showed  that  his  possession  teas  vith- 
•ut  Tight,  but  not  in  subjection  to  the 
title  of  A.,  there  being  no  agreement  to 
hold  pnder  him,  no  paytnent  of  rent,  no 
recognition  of  his  right,  and  aceorrlingly 
that  this  interruption  hmlte  the  continuity 
of  A, 'a  adverse  possession,  so  that  he  could 
not  tack  his  pLior  to  his  snhseiiuent  pos- 
session to  make  out  the  fifteen  years. 
Austin  V.  Bailey,  S7  VL  219. 


I  Gowerc.  Quinlan,  40  Mich.  572. 

'  Koons  V.  Steele,  19  Penn.  St.  203. 

'  Read  V.  Thompson,  S  Penn.  St.  327. 
And  in  this  case  it  vrns  held  that  this  may 
be  shoHTi  by  admissions  to  strangers. 

•  Moore  tr.  Small,  9  Penn.  St.  194. 

'  Crl^well  11.  Altcmus,  7  Wntts  ( Penn. ). 
565;  Dikeman  v.  I'arrish,  6  id.  210. 

•  Tnllock  o.Wornill,  49  Penn.  St-  133. 
'  Cook  V.  Nicholas.  2  \V.  &  S.  (Penn.) 

27;  Hall  v.  Mathias,  4  id.  331. 

'  Idding  V.  Cairns,  2  Grant's  Cas. 
(Penn.)  88. 

"  Kille  V.  Epe,  79  Penn.  St.  15. 
Comegys  v.  Carley,  3  Watis  (Penn.), 
280. 

"  Cadwallader  v.  App,  81  Penn.  St. 
191;  McGinnis  v.  Porter,  20  id.  86.  And  a 
tenant  who  holds  over  does  not  hold  nd- 
vnrwly  until  he  in  sonie  manner  gives 
the  landlord  notice  of  such  an  intention. 
Sehuylkill.  &c.  R.  R.  Co.  v.  McCreaiv.  53 
Penn.  St.  304. 
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in  some  manner  brought  the  knowledge  of  his  intention  home  to  the 
person  under  whom  he  entered ;  ^  and  a  relaxation  of  this  rule  cannot 
consistently  be  made.* 

Sec.  271.  Taoklng  PossaMion.  —  The  successive  possession  of  ser- 
eral  distinct  occupants  of  land,  between  whom  no  privity  exists,  cannot 
be  united  to  make  up  the  period  required  to  perfect  title  by  possession.* 

^  McGinnis  v.  Porter,  aiUe;  McMasten  v.  Zubler,  34  Penn.  St  88.  Bat  in  South 
«.  Bell,  2  P.  &  W.  (Penn.)  181;  Hood  v,  Carolina  the  right  to  tack  succcsaive  pos- 
Hood,  2  Grant's  Cas.  (Penn.)  229;  Martin  sessions  is  contiued  to  cases  between  land- 
9.  Jafikmn,  27  Penn.  St.  504.  And  even  if  lord  and  tenant,  and  disseisors  and  their 
rent  was  agreed  to  be  paid,  but  is  not  for  heirs.  King  v.  Smith,  Rice  (S.  C.)  11. 
many  yean,  that  cinmnntMice  does  not  In  Potts  i^.  Gilbert,  3  Wash.  (U.  S.  C.  C. ) 
defeat  the  owner's  right  of  entry.  Bailer's  475,  Washington,  J.,  held  that  there 
N.  P.  104;  Saunders  v,  Annesly,  2  Sch.  k  could  be  no  tacking  of  possession  to  make 
Lef.  106;  Orrel  v.  Maddox,  Runnington  out  titW  by  adverse  use,  because,  as  he 
on  Eject,  Appendix,  1;  Doe  v.  Dauvers,  7  insisted,  such  a  possessor  has  nothing  to 
East,  299.  And  in  a  New  York  case,  Jack-  convey.  But  this  case  has  never  been 
son  V.  Davis,  5  Cow.  (N.  Y.)  128,  it  was  recognized  as  embodying  the  true  doctrine, 
insisted  that  an  abandonment  of  the  title  Mooro  v.  Small,  9  Penn.  St.  194.  And  in 
by  the  landlord  was  to  be  presumed  from  the  Overfield  v.  Christie,  7  S.  &  R.  (Penn.) 
fact  that  no  rent  had  been  paid  or  acknowl-  177,  Tilohman,  C.  J.,  says:  '*One  who 
edgment  of  tenancy  made  within  twenty  enters  upon  land  and  resides  on  it,  acquires 
years;  but  the  court  held  that  no  such  pre-  something  which  he  may  transfer  by  deed 
sumption  could  arise  from  those  circum-  as  well  as  by  descent;  and  if  the  possession 
atances.  The  right  of  a  tenant  to  set  up  of  such  person,  and  others  claiming  under 
the  statute  to  defeat  the  title  of  his  land-  him,  added  together,  amounts  to  the  time 
lord  does  not  depend  upon  the  landlord's  limited  by  the  act  of  limitations,  and  was 
right  to  receive  rent,  but  upon  his  right  to  adverse  to  him  who  had  the  legal  title,  the 
enter.  Failing  v.  Schenck,  3  Hill  (N.  Y.),  act  is  a  bar  to  a  recovery."  Durcl  v.  Ten- 
844.  In  a  Maryland  case,  Williams  v.  nison,  31  La.  An.  538.  The  possession 
Annapolis,  6  H.  &  J.  ( Md. )  529,  it  ap-  must  be  continuous ;  and  if  the  continuity 
peared  that  W.,  in  1785,  hired  from  M.  and  be  broken,  either  by  fraud  or  a  wrongful 
A.  for  ninety-nine  years.  The  lease  was  entry,  the  protection  given  by  the  statute 
defectively  executed,  and  in  1812  they  is  lost;  and  a  party  cannot  add  to  his  own 
brought  an  action  of  covenant  against  W.  possession  that  of  the  one  who  preceded 
for  the  rent  then  due,  but  failed,  because  him,  when  he  did  not  enter  into  possession 
of  the  defective  execution  of  the  lease.  W.  under  or  through  such  predecessor.  San 
and  those  claiming  under  him  remained  in  Francisco  v.  Fulde,  37  Cal.  349.  Those 
nndisturbed  possession.  In  1813  M.  and  who  hold  possession  of  lands  independently 
A.  brought  a  bill  in  equity  against  W.  to  of  previous  holders,  their  several  posses- 
compel  him  to  account  for  the  rents  from  sions  having  no  connection,  cannot  so  tack 
1803,  and  to  accept  a  new  lease  formally  their  possession  as  to  avail  themselves 
executed.  It  was  held  that  the  statute  of  of  that  which  has  gone  before.  There 
limitations  did  not  defeat  their  claim  for  mustbeprivity  of  grant  or  descent,  or  some 
rents,  but  that  W.  was  not  bound  to  take  judicial  or  other  proceedings  which  shall 
a  new  lease.  In  Moore  v.  Turpin,  1  Speers  connect  the  possessions  so  that  the  latter 
(S.  C),  32,  it  was  held  that,  after  a  great  shall  apparently  hold  by  right  of  the  for- 
lapse  of  time,  and  an  omission  to  pay  rent,  mer.  But  not  even  a  writing  is  necessary 
it  might  be  presumed  that  the  relation  of  if  it  appears  that  the  holding  is  continuous 
landlord  and  tenant  existed.  and  under  the  first  entry;  and  this  doc- 
2  rollins  V.  Johnson,  57  Ala.  304.  trine  applies  not  only  to  actual  but  con- 
'  Pegiies  V.  Warley,  14  S.  C.  180  ;  structive  possession  under  color  of  title. 
Rutherford  v.  Hobbs,  63  Ga.  248;  Scheack  Such  possession  tacks  to  that  of  previous 


^^ 
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But  if  a  successive  privity  exista  between  them,  the  last  occapant 
may  avail  himself  of  the  occwpaDcy  of  hia  predecessor.  Thus,  in  a 
South  Caroliiin  case,'  where  one  of  two  Joint  tenants,  after  the  death 
of  the  other,  purchased  the  land  at  partition  sale  under  an  order  of 

conrt,  and  paid  the  amount  of  his  hid,  but  took  no  deed,  it  naa  held 
that  hia  possession  thereafter  might  be  added  to  the  time  of  the  joint 

holJera,  itlhfreh«s  been  »  colorable  trans-  inmiffident  to  enable  him  to  muntun 
ftr.  LiTing  off  from  ths  premiBe*.  or  h  cJMtment  igunst  one  parthaaing  from  th« 
fwlnnito  euUivnte  them  for  >  fdw  ytm,  K>a-  AJeisiider  v.  SUjw»rt,  SO  Vi.  67. 
for  »nj  or  every  reaMO,  will  not  necesn-  FtrtO  «a  odvetue  poasembn  of  Uad  for 
rily  coDBtitute  a  break  in  Iht  sdven«  pes-  thirty  .ytata,  the  law  prmumei  a  gnat 
■ession;  bat  in  actunl  ■bmnlonment  of  from  Ihe  9t»lo,witliont  a  privity  or  connec- 
the  prCTiri«ea  will  eo  break  the  possession  tioD  among  the  succesoive  teiuDts.  Thtts, 
of  him  who  has  occupied,  that  the  con.  where,  in  an  actjon  to  retovi-r  land.  UiA 
struotiTp  |io((Be«iati  of  ihe  true  owiwr  will  plaiutilT  showed  a  continuous  Bdvurae  po»- 
again  attach  and  sbtb  his  right  of  entry.  MMion,  under  deeds  defining  the  land  by 
A  lucre  trvapaaser  who  entera  upoD  land  metea  and  bounds,  fmna  1S16  to  134B,  1^ 
without  any  pretance  of  title,  cannot  by  those  saocessively  under  whom  he  derJTed 
•ny  eontrirance,  such  as  snrreying  the  title,  the  last  nine  years  of  whioh  the  pM- 
land  and  cttdminR  it  to  the  bonDdaries  of  seasioD  waa  held  under  a  deed  snflicient  Lu 
inch  survey,  e»tend  his  posseasion  beyond  form  to  pass  the  estate  in  fee.  and  thw  de- 
his  actual  onelomre,  so  as  to  acijnire  any  fendant  showi^l  a  grant  [roin  the  Slate  in 
right  of  action  against  other  tresjiaasera  on  18*8.  Held,  that  plaintiff  wu  entitled  to 
the  sante  tract,  outside  of  his  enclusnre.  tticover.  Daris  v.  MeArthiu,  78N.  C-857. 
To  maintain  an  aeHoo  a^inst  outside  An  adrerao  poaseasion  to  be  a  bu  to  an 
trespasseta,  there  must  beactual  poaseaaion  action  to  recover  the  poBSo»ion  by  the 
of  a  part  of  the  tract,  with  color  of  title  to  owuer  of  the  legal  title  must  be  eontinuoui 
the  whole.  In  general,  whaterer  title  for  twenty  year* ;  and  several  muceanva 
would  aathorijp  a  ptrly  in  posanwinn  df  a  but  iini'onneeteii  liissfliBina  or  ndTerse  poa- 
part  of  a  tract  to  tnaintain  an  action  aesaions,  though  amounting  in  the  aggre- 
agoinst  a  wrong-doer  for  a  trespass  on  the  gate  to  twenty  years,  cannot  be  tacked  to- 
remainderof  theland,  would  be  a  sufficient  grlhet  to  make  such  a  continuous  posses- 
color  of  title,  under  the  statotc  of  limila-  sion.  Where  there  are  several  sncceasiva 
tiona,  aa  against  the  real  owner.  A  written  adverse  occupants  of  real  property,  the  last 
instrument  is  not  essential  to  color  of  title,  one  may  tact  the  possession  of  his  prede- 
Crispin  e.  Hannavan,  bO  Mo.  536.  cessors  to  his,  so  as  to  make  a  continuous 
'  Congdon  v.  Morgan,  14  9.  C.  587.  advcraa  posseasion  for  twi-nty  years,  pro- 
The  possession  intended  in  the  seven  years'  vided  there  is  a  privity  of  possession  be- 
limitation  mast  have  begun  with  the  color  tween  such  occnpants;  and,  in  cane  of  an 
of  title.  A  party  cannot  connect  his  poa.  actual  adverse  po!isession,  such  privity 
session  of  the  land  |irevious  to  obtaining  arises  from  a  parol  bargain  and  sale  of  the 
a  deed  with  his  SHhs&iuent  possession  possession  of  the  premises,  followed  by 
under  a  dceil,  to  make  out  the  seven  years,  delivery  thereof,  as  well  as  by  a  formal 
Barnes  v.  Vickers,  69  Tenn.  370.  A  conveyance  from  one  occupant  to  the  other, 
son's  possession  of  land  after  the  death  Shuffleton  p.  Nelson,  2  Sawyer  {U,  S. 
of  hia  father  may  be  presumed  to  be  C.  C.),  640.  Actual  posaesaion  by  prior 
for  the  benefit  of  the  father's  estate,  and  occuj>anta  claiming  title,  although  bavini; 
the  time  thereof  may  be  added  to  that  of  no  color  of  title,  will  avail  a  subwqnenl 
his  father's,  so  bb  to  give  a  prPscriptive  occupant  under  color  of  title,  claiming 
title.  In  such  cose,  the  lien  allowed  the  under  such  prior  occupant^i,  in  making 
adminiHtrator  to  enable  liim  to  perform  the  out  a  possessory  title  in  himself.  Day  r. 
duties  imposed  by  law  will  not  be  deemed  Wilder,  47  Vt.  684. 
BO  waived  that  his  right  of  possession  is 
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poesession  of  him  and  his  oo-tenant  to  make  up  an  adverse  poesesdon 
of  the  necessary  length  to  bar  an  entrj.^  Bat  even  an  innocent  par- 
chaser  cannot  tack  to  his  own  possession  that  of  his  grantor,  wliich 
originated  in  fnxid  of  the  trae  owner,'  nor  the  possession  of  a  person 
which  was  not  adverse.  In  order  to  create  the  privity  reqaisite  to 
enable  a  sabseqaent  occapant  to  tack  to  his  possession  that  of  a  prior 
occapant,  it  is  not  necessary  that  there  should  be  a  conveyance  in  writ- 

^  In  Durel  v,  Tenniaon,  81  La.  An.  538,  by  conveyance  from  B.,  who  had  entered  as 
it  was  held  that  a  claimant  might  tack  to  tenant  of  C.  A.  occupied  the  land  one  year 
his  own  possession  that  of  his  grantor  to  as  his  own,  when  he  agreed  to  hold  as  ten- 
make  out  prescription.  In  Texas,  if  the  ant  of  C,  but  continued  to  occupy  as  be- 
possession  of  two  or  more  parties  in  sue-  fore,  and  after  the  lapse  of  five  years  sold 
cession,  holding  in  privity  with  each  other,  the  land  to  D.,  giving  him  an  absolute 
under  title  or  color  of  title,  make  out  the  deed,  without  notice  of  A.'s  agreement 
prescribed  term,  the  bar  is  complete,  with  C.  D.  and  those  claiming  under 
Christy  v.  Alfonl,  17  How.  (U.  8.)  601.  him  occupied  the  land  as  their  own  in 
So,  also,  in  Tennessee.  Lea  v.  Polk  every  respect,  without  interruption,  for 
County  Copper  Co.,  21  id.  494 ;  Doswell  twenty-one  years.  Held,  that  it  was  error 
9.  De  la  Lauzier,  20  id.  29 ;  Benson  v.  to  instruct  the  jury  in  ejectment  against 
Stewart,  30  Miss.  49 ;  Morrison  v.  Hays,  those  claiming  under  A.  that  they  could 
19  Ga.  294;  Choquette  v,  Barada,,  28  Mo.  not  set  up  title  by  adverse  possession. 
881;  Shaw  v,  Nicolay,  30  Mo.  99;  Chad-  Dikeman  v,  Parrish,  6  Penn.  St.  210; 
bourne  v.  Swan,  40  Me.  260.  A  wife  has  Adams  v,  Tieman,  6  Dana  (Ky.),  894 ; 
no  such  privity  of  estate  with  her  husband,  Chelton  v.  Wilson,  9  Humph.  (Tenn.) 
in  land  of  which  he  died  in  an  adverse  399  ;  Overfield  v.  Christie,  7  S.  &  R. 
possession  to  the  real  owner,  that  her  con-  (Penn.)  173  ;  Valentine  v,  Cooley,  Meigs 
tinned  adverse  possesion  after  his  decease  (Tenn.),  613.  A  purchaser  under  an  exe- 
can  be  tacked  to  his,  to  give  her  a  com-  cution  sale  may  tack  the  possession  of  the 
plete  title  by  disseisin.  Sawyer  v.  Ken-  judgment  debtor  to  his  own.  Schuts  v. 
dall,  10  Cush.  (Mass.)  Ml.  But  the  du-  Fitzwalter,  5  Penn.  St.  126.  But  see  Bul- 
ration  of  the  possession  by  a  husband  of  len  v,  Arnold,  81  Me.  683,  where  it  was 
land  claimed  l^  him  to  belong  to  his  wife,  held  that  the  title  must  pass  by  contract 
and  to  which  he  made  no  claim  in  any  in  order  that  the  possessions  may  be 
other  right,  may  be  added  to  the  duration  tacked.  But  in  Moffit  v.  McDonald,  11 
of  his  widow's  possession  immediately  fol-  Humph.  (Tenn.)  884,  it  was  held  that 
lowing  his  death,  to  make  a  possession  of  the  possession  of  an  administrator  might 
fifteen  years  against  an  adverse  claimant,  be  tacked  to  that  of  his  intestate.  And  in 
and  thus  to  sustain  the  title  of  the  widow  Cleaveland  Ins.  Co.  v.  Head,  24  How. 
or  her  grantee.  Holton  r.  Whitney,  80  Vt.  (U.  S.)  284,  it  was  held  that  the  title  of 
405.  One  who  purchases  at  an  administra-  the  assignee  in  bankruptcy  may  be  tacked 
tor's  sale  land  which  the  decedent  occupied,  to  that  of  his  grantee.  See  Fanning  v. 
used,  and  cultivated,  claiming  it  as  his  WiUcox,  3  Day  (Conn.),  268,  and  Smith 
own,  but  without  color  of  title,  or  deed  on  v.  Chapin,  31  Conn.  630,  where  it  was 
record,  may,  in  pleading  the  ten  years'  held  that  no  privity  of  estate  between  suc- 
statutory  limitation,  tack  said  decedent's  cessive  occupants  need  be  shown,  but  that 
possession  to  his  own.  Cochrane  v.  Fans,  a  continuous  and  uninterrupted  possession 
18  Tex.  850.  So  a  purchaser  even  by  parol  for  the  requisite  period,  whether  by  one  or 
contract  may  tack  his  possession  to  that  of  more  persons,  is  sufficient  where  such  was 
his  vendor.  Cunningham  v.  Potter,  6  the  agreement  or  understanding  of  the 
Penn.  St.  355  ;  Caston  v.  Caston,  2  Rich,  parties. 

(S.  C.)    Eq.  1  ;   Doe  v,  Eslava,  11  Ala.  «  Farrow  v.  Bullock,  68  Ga.  860, 
1028.    A.  entered  into  possession  of  land 
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ing.  It  ia  Biifflcienl  if  it  ia  shown  that  the  prior  occupant  traos- 
feiTcd  his  posMssion  lo  him,  even  though  b3-  parol.'  So,  too,  the  po»- 
seaaioD  of  a,  prior  occupant  may  be  passed  by  operation  of  law,  as  of 
an  execution  debtor  to  a  purchaser  of  the  land  on  execution  sale,^  and 
of  an  intestate  to  that  of  au  aduiiDialrator,"  and  of  an  aBsignee  in  bank- 
riipUy  to  that  of  a  purchaser  from  him,*  and  of  a  tenant  under  the  an- 
cestor to  that  of  the  heirs,*  and  in  all  cases  where  the  intei-est  of  the 
occupant  passes  \>y  contract  or  by  operation  of  law."  But  such  posses- 
sion of  a  previous  occupant  cannot  be  tacked  to  that  of  a  subsequent 
one,  where  there  ia  no  privity.  Thus,  it  is  bold  that  the  (wsaession  of 
the  husband  cannot  be  tacked  to  that  of  the  widow,'  unless  the  husband 
claimed  the  land  to  belong  to  his  wife.'    But  in  those  Stales  where  th« 


>  Weber  v.  AndrrsoD,  73  lit.  439.  In 
Smith  r.  Chi|im.  31  Conn.  630,  Kvutcaro 
that  certain  Und  whji^h  tho  pluiLtiff's 
grantor  ht\d  tdvenf]y  wax  omitted  by  mis- 
take from  the  oonTeyaoce,  wu  held  silmis- 
nble  to  ibow  the  relation  of  the  paueseiun 
taken  to  that  reliuquiahed,  and  to  eoalile 
the  dffetidant  to  tack  bla  )ios»i«aioa  to 
lliat  of  hi»  preilocBssor.  "  No  privity  of 
(State  waa  shown."  said  BirrLEa,  .1.;  "and 
if  that  was  necsBsary,  the  Bvid^noe  was  im- 
properly odniitt«i.  But  it  was  not  necea- 
■ary.  It  is  sufficient  if  there  U  an  adverse 
pniinitlitiii  continued  uninterruptedly  for  fif- 
teenyears,  whether  by  one  or  more  personB. 
Tbia  was  settled  in  Funning  v.  Wilkoi,  3 
Day  (Conn.),  268,  Doubtless,  the  pos- 
sessions must  be  connected  and  continu- 
ous, so  thnt  tbe  posaeasion  of  tlie  true 
owner  shall  not  constnictively  intervene 
between  them ;  but  suth  continuity  and 
■  connection  may  be  effueted  by  any  convey- 
ance, agreement,  or  understanding  which 
hus  for  its  olijvct  n  transfer  of  the  rigbts  of 
the  possi'ssor,  or  of  his  possession,  and  is 
accompanied  by  a  transfer  of  posnession  in 
fact.  Sucli  an  agreement  to  sell  and  trans- 
fer OS  was  set  up  in  this  case  Has  suffi- 
cient." See  Jackson  v.  Moore,  13  Johns. 
(N.  Y.)  513  ;  Cunningham  u.  Patton,  6 
Peon.  St.  as,"!;  Valentine  v.  Cooley,  Meigs 
(Tenn.),  613,  The  privily  requisite  to  be 
establisheil  may  lie  by  will,  Haynes  b, 
Boardmsn.  119  Mass.  414;  or  by  descent, 
Currier  v.  Gole,  9  Allen  (Mass.),  622;  or 
it  mny  be  continuod  by  an  adminislnitor, 
P«le  V,  Cliecver,  8  Allen  (Muss.),  89, 
Where  the  holder  of  color  of  title  behl 
possession  nnd  paid  taxes  on  tbe  land  for 


[our  years,  and  tben  gave  a  contract  ta 
sell  tbe  Inud  to  auothur,  who  went  ioto 
poBiiession  and  paid  taxes  for  live  ynn 
more,  held,  that  tbe  payment  of  the  last 
Sve  years'  taxes  was  a  payment  under  the 
title  of  the  bolder  of  the  color  of  title,  olid 
innred  to  establinh  the  btr.  Kruse  D. 
Wilson,  7B  111.  233. 

*  Schuti  c,  Fitzwsltsr,  nn//.  In  order 
that  the  poKsrjwon  of  saecessive  occapauts 
may  be  lield  as  continuously  adverse  ao  ■■ 
toinure  lo  the  beuetituftbe  last  occn pant, 
there  must  be  a  privity  between  them, 
nitbcr  by  contract  or  by  operation  of  law. 
Shaw  V.  Nicholay,  30  Mo.  99. 

'  MolGt  I'.  Mi'DonaM,  anlt. 

*  CIcaveland  Ins.  Co.  «.  Head,  mite. 

«  Willinma  v.  McAUIey.  Cbcves  <S.  C). 
200.  If  a  parent  place  a  son  in  possession 
of  land  under  a  verbal  gift,  anrl  the  i-os- 
session  is  held  by  the  Min  ndrerscly  to  the 
father  and  all  otber  persoDH.  tbe  di'ath  of 
the  father  will  not  srrrsl  the  running  of 
the  statute.  By  the  descent  cast  tbe  beirs 
are  plitced  exactly  i"  tbe  shoes  of  their 
ancestor.  And  the  stntulr  having  com- 
menceil  rujining  against  him  in  hi?  life- 
lime,  it  continues  to  nm  without  inter- 
mission against  hi»  heirs.  Its  operation 
can,  in  snob  case,  be  arrested  only  by  a 
suit  at  law  or  in  equity,  effectually  piuse- 
cuted.     Hoynes  r.  Jones,  2  Head  (Tenn.), 


372. 


:  Searle.  ante.     2  S.  &  R. 
■nn.)  210. 
'  Sawyer  r.  Kendall,  10  Cuah.  (Mass.) 
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wife,  by  statute,  is  made  an  heir  of  her  husband,  the  rule  would  be  dif- 
ferent, as  in  those  cases  she  would  hold  in  the  double  capacity  of  heir 
and  widow.  The  possession  of  a  son  may  be  tacked  to  that  of  his 
father.^  But  in  all  cases  the  several  occupancies  must  be  so  connected 
that  they  can  be  referred  to  the  original  entry,  and  the  continuity  of  the 
possession  must  be  unbroken ;  as,  if  there  has  been  such  a  lapse  in  pos- 
session as  to  raise  a  presumption  of  abandonment,  the  constructive 
seisin  of  the  owner  of  the  legal  title  will  apply  and  the  possession  must 
begin  de  novo;  and  whether  there  has  been  such  a  lapse  or  not  is  a  ques- 
tion for  the  Jury,  in  view  of  all  the  circumstances.'  So,  too,  the  succes- 
sive occupants  must  claim  through  their  predecessors ;  *  and  if  they 
claim  independently  the  continuity  is  broken,  and  each  must  stand 
upon  his  own  possession.^ 

Sec.  272.  Bffeot  of  bringing  BJeotment.  —  Although  the  adverse 
possession  of  a  defendant  in  ejectment  cannot,  during  the  pendency  of 
the  suit,  ripen  into  an  absolute  title  under  the  operation  of  the  statute 
of  limitations,  yet  the  effect  of  the  statute  is  neutralized  only  in  respect 
to  the  particular  suit  and  the  plaintiff  therein.  And  after  the  termina- 
tion of  that  suit,  the  statutory  limitation  having  meanwhile  expired,  no 
subsequent  action  can  be  brought,  either  at  law  or  in  equity,  to  ques- 
tion that  title  or  possession ;  *  and  if  the  plaintiff  fails  therein,  the  period 
during  which  the  action  was  pending  is  not  deducted  fh>m  the  period 
requisite  to  gain  a  title  by  possession. 


poesessioii  of  his  wife  to  his  own.  Steel 
V.  Johnson,  4  ^Uen  (Mass.)*  425;  Smith 
V.  Garza,  15  Tex.  150.  The  possession 
of  a  son-in-law  may  be  tacked  to  that 
of  his  father-in-law,  where  he  occupied 
for  him.  St.  Louis  v.  Gorman,  29  Mo. 
198. 

1  King  V,  Smith,  1  Rice  (S.  C),  10. 

3  Hood  V.  Hood,  2  Grant's  Gas.  (Penn.) 


229;  Andrews  v.  Mulford,  1  Hayw.  (N.  C.) 
820. 

*  Johnston  v.  Kash,  15  Tez.  419. 

*  Menkens  v.  Blumenthal,  27  Mo.  198 
Taylor  v,  Bumside,  1  Gratt.  (Va.)  166 
Wickliffe  v.  Ensor,  9  B.  Mon.  (Ky.)  258 
Doe  V.  Eslava,  11  Ala.  1028. 

*  Hopkins  v.  Callaway,  7  Coldw.  (Tenn.) 
87. 
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Sec.  ST3.  Not  witbiti  the  Statute,  lulesa  made  sa  expreitl;. 

Sec.  273.  Not  within  the  StatntA,  nnlesa  made  so  txpteawlj. — 
■  Except  where  specislly  ao  provided,  n  widow's  right  to  dower  is  oot 
barred  by  the  statutes  of  UmitatioDs  in  the  several  States.'  The 
writ  of  dower  'inde  nihil  habtt  is  a  real  action,  which  lies  for  the 
recovery  of  dower  where  none  has  been  assigned. '  So,  too,  «n 
or  equity  have  concurrent  jur'isdiction  with  courts  of  law,  and  can 
both  assign  dower  to  the  widow  and  asseBS  and  award  damages  i' 
and  in  some  of  the  States  courts  of  probate  are  by  statute  invested 
with  this  power,  and  this  statutory,  has  taken  the  place  of  the  comn 
law  remedy.  The  writ  of  dower  was  not  within  either  tlie  statute  of 
Henry  VIII.  or  James  I.,  and  the  only  method  of  avoiding  it  was  hf 
a  flno  levied  by  the  husband,  or  his  alienee  or  heir,  which,  under  the 
statute  of  non-claims,  barred  the  wife  unless  she  brought  her  action 
within  five  years  after  her  title  accrued,  and  the  removal  of  her  dbabU- 
ities,  if  any.*  It  will  not  be  profltable  to  review  the  oiHce,  purposes,  and 
nature  of  writs  of  dower,  as  that  is  not  germane  to  our  subject,  and  also 
because  they  have  been  so  generally  superseded  by  statutory  and  equi- 
table remedies,  that  they  are  not  generally  resorted  to  in  practice.  In 
many  of  the  States,  a  widow's  claim  to  dower  is  expressly  brought 
within  either  the  general  statute  of  limitations,  or  a  special  limitation  is 
imposed  by  the  statute  providing  for  dower.  This  is  the  case  in  Geor- 
gia, where  the  widow's  application  is  limited  to  seven  years  after  the 
husband's  death  ; '  but  prior  to  the  act  of  1839  her  right  was  not  witliia 
the  statute,  and  was  not  barred  by  the  mere  lapse  of  time,'  In  Iowa, 
by  statute,  the  right  of  dower  is  not  destroyed,  but  the  remedy  for  its 
admeasurement  in  the  county  court  is  barred  in  ten  years;  but  it  is 
held  that  courts  of  equity  may  assign  it  after  that  time.'     In  Indiana, 


»  Bttmard  v.  Edwanl,  4  N.  H.  107; 
Bordly  v.  Clayton.  6  Harr.  (Del.)  161; 
May  V.  Rujnnpy,  1  Mich.  1;  Mitchell  v. 
Payw.  1  N.  4  McConi  {S.  C).  85;  Wake- 
man  v.  Roach,  Dudley  (Ga.).  123;  Parker 
».  O'Bear,  7  Met.  (Mass.)  24;  Owen  d. 
Campbell,  32  Ala.  S21;  Looke  c.  HaMc 
nan,  7  Oa.  20. 

"  Booth  on  Real  Actions,  186;  and  a 


writ,  palled  the  writ  of  right  of  dower, 
which,  however,  is  obsolete,  or  at  leagt 
seldom  employeil  in  jinictice,  although 
it  Hfl-s  formerly  used  in  cases  where  & 
part  of  the  dower  had  l-een  rt 


'  4  Ken 


.  72. 


»  Park  OJi  DoVFer, 
•  Locke  B.  HarJeman,  7  Ga.  20. 
»  rhRpman  v.  Schmcier,  10  Ga.  3 
cording  to  this  author  there  is  still  another         '  Starry  v.  Starry,  21  Iowa,  254. 
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the  widow's  right  of  dower  is  barred  in  twenty  years  after  her  disabil- 
ities, if  any,  are  removed.^  Such,  also,  is  the  provision  in  Ohio,  except 
that  the  limitation  is  twenty-one  years.'  In  New  Hampshire,  the  period 
of  limitation  is  twenty  years,  and  the  statute  attaches  from  the  time 
when  the  widow's  right  to  a  writ  of  dower  accrues  after  demand,  and 
not  from  the  time  of  her  husband's  death.*  In  North  Carolina,  it  is 
held  that  the  statute  does  not  apply  until  dower  is  assigned.^  In  Penn- 
sylvania, the  statute  runs  against  a  claim  for  dower,  by  action  of  dower, 
unde  nihil  habet.^  In  New  York,  a  claim  for  dower  is  barred  absolutely 
in  twenty  years.*  In  New  Jersey,  actions  for  dower  are  held  to  be 
within  the  statute.*  So  in  South  Carolina.*  In  Michigan,  it  is  held 
that  as  dower,  like  other  landed  interests,  can  be  reached  only  by  the 
statutory  action  of  ejectment,  it  is  barred  by  the  statutory  limitation 
upon  that  action.*  In  Arkansas,  it  is  held  that  the  statute  does  not 
run  against  a  widow's  claim  for  dower  while  the  heurs  of  her  husband 
are  in  possession  of  his  lands,  but  that  the  rule  is  otherwise  where  a 
purchaser  is  in  possession.^  In  Alabama,  the  statute  applies  to  a  suit 
or  proceedings  for  dower,  whether  the  application  is  made  by  the  widow 
or  by  an  heir.^^  In  Massachusetts,  dower  is  now  within  the  statute.^ 
In  Maryland,  where  until  quite  recently  the  statute  was  almost  iden- 
tical  with  the  statute  of  James,  dower  was  held  not  to  be  within  the 
statute ;  ^  but  it  is  within  the  present  statute.  In  England,  under  the 
statute  3  &  4  Wm.  IV.  c.  27,  no  suit  for  dower  can  be  maintained  un- 
less brought  within  twenty  years  after  the  death  of  the  husband,  and  no 
action  for  an  account  of  the  rents  and  profits  of  the  dowable  land  after 
six  years. 

1  Harding  v.  Third,  Ac  Church,  20  was  held  that  the  statute  did  not  apply  to 

Ind.  71.  dower. 

«  In  Tuttle  t>.  Wilson,  10  Ohio,  24,  it  *  Wilson  v,  McLenoghan,  1   McMulL 

was  held  that  by  the  lapse  of  twenty-one  (8.   C.)  86;  Ramsay  «.  Dozier,  3  Brev. 

years  the  right  of  dower  was  not  only  (8.  C.)  246.    But  tee  Mitchell  v,  Payas,  1 

barred  at  law,  but  also  in  equity.  N.  k  McCord  (S.  C),  85,  eonira. 

»  Bobie  V,  Flanders,  83  N.  H.  624.  •  Proctor  v.  Bigelow,  88  Mich.  282. 

*  Spencer  v.  Weston,  1  D.  &  B.  (N.  C.)  ^  Livingston  v.  Cochran,  38  Ark.  294. 
L.  213.  "  Fanner  v.  Ray,  42  Ala.  126. 

»  Case  V.  Keller,  77  Penn.  St.  487.  ^'  Gen-  Stots.  c.  90,  §  6.    The  case  of 

•  Westfall  r.Westfall,  16  Hun  (N.  Y.),     Parker  v.  Obear,  7  Met.  (Mass.)  "24,  was 
541.  decided  in  1848,  before  this  statute  was 

▼  Berrian  v,  Conover,  16  N.  J.  L.  107;    adopted. 
Conover  v.  Wright,  6  N.  J.  Eq.  613,  re-        "  Watts  r.  Beall,  2  G.  &  J.  (Md.)  468; 
versing  the  same  case,  id.  482,  in  which  it    Kiddall  v.  Trimble,  1  Md.  Ch.  143;  Sell* 

man  v.  Bowen,  8  0.  &  J.  (Md.)  60. 


Sec.  274.  Statutory  ProTisioaK  u  to.  —  In  maoy  of  the  States  it  1» 
now  expressly  provided  that,  where  the  cause  of  action  is  fmuduleBtlj 
I  concealed,  or  where  it  arises  from  fraud,  the  statote  shall  uot  begia  to 
[  run  except  from  the  time  of  its  discovery,  as  in  Maine.  Uasaachusctts, 
Connecticut,  Aluhama,  Georgia,  Indiana,  lllinoia,  Mississippi,  Mary. 
land,  Michigan,  and  New  Mexico.  In  New  Meiico,  however,  iha 
saving  is  rcBlricted  to  cases  where  the  cause  of  action  originated  in  or 
sriees  out  of  a  trust.     In  Iowa,  Colorado,  Florida,  Kentucky,  North 

I      Carolina.   South  Carolina,  Wisconsin,  Kaneas,   Missouri,   Minnesota, 
New  York,  Ohio,   Nebraska,  Nevada,  California,   Arizona,   Dakota,     ^ 
Utah,  Idabo,  MonUna,  New  Mexico,  and  Wyoming,  provision  is  made    ^M 
that  in  bills  or  actions  for  relief  on  the  ground  of  fi-aud,  the  cause  of     ^M 
action  shall  not  be  deemed  to  have  accrued  until  the  discover}-  of  tt»     ^M 
fraud.     In  the  first  eleven  States  named,  the  questions  growing  out  of     ^M 
the  fi'audulent  concealment  of  the  cause  of  action  are  set  at  rest  by  the     ^| 
statuK?.     But  in  the  last-namtti   States  and   Territories,  inasmuch  as 
the  statute  makes  express  provision  for  a  saving  only  in  cases  where  a 
court  of  equity,  or  courts  of  law  clothed  with  equitable  powers,  can  give 
relief,  and  only  in  favor  of  bills  and  actions  for  such  relief,  it  would 
seem  to  follow,  under  the  well-settled  rules  for  the  construction  of  stat- 
'     utes,   that  the  fraudulent  concealment  of  the  cause  of  action,  or  the 
,'    non-diseovery  of  the  (Vaud  for  which  an  action  would  lie,  affords  no 
excuse  for  the  delay  of  the  plaintiff  in  an  action  at  iaw  in  bringing  his 
action,  and  that  he  can  only  obtain  relief  througli  the  interposition  of  a 
court  of  equity,  or  the  equitable  jx)wers  of  courts  of  law,  in  such  cases 
as  come  within  the  scope  of  equitable  relief.    lu  Vermont,  Rhode  Island, 
New  Hampshire,  Louisiana,  New  Jersey.  Arkansas,  Delaware,  Penn- 
sylvania, Texas,  and  Tennessee,  no  statutorj'  provision  upon  this  subject 
exists.     In  Virginia  and  West  \'irginia,  the  statute  provides  that  if  a 
person  shall,  &c.,  "or  by  any  other  indirect  means  obstruct  the  prose- 
cution of  such  right,"  ^c.      And  it  is  held  that,  when  the  facta  upon 
which  the  action  is  foundofl  are  exclusi*'ely  within  the  knowledge  of  the 
defendant,  and  he  fraudulently  concealed   them,  he  thereby  obstructs 
the  prosecution  of  the  right  within  the  meaning  of  the  statute.'     But  in 


1  VB(il,il)ber  11.  Bienie,  0  W.  Va.  168. 
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Missoari,  under  a  somewhat  similar  statute,  it  was  held  that  the  statute 
did  not  apply  to  concealment  or  improper  acts  by  other  persons  thaa 
the  debtor.^ 

In  some  of  the  other  States  in  which  no  statutory  provision  exists 
upon  this  subject,  it  has  been  held  that  in  the  case  of  fraud,  and  the  wil- 
fUl  suppression  of  the  truth,  the  statute  does  not  begin  to  run  at  law  until 
its  discover}'.'  But  the  statute  is  put  in  motion  as  soon  as  the  fmud 
is  discovered,  although  its  full  extent  or  all  the  facts  are  not  known.* 
In  Massachusetts,  before  the  present  statutory  exception  existed,  the 
fraudulent  concealment  of  a  cause  of  action  was  held  to  be  a  good  rep- 
lication to  a  plea  of  the  statute.^  In  Maine,  also,  this  rule  was  adopted.* 
The  doctrine  of  these  cases  was  predicated  upon  a  dictum  of  Lord 
Mansfield,  in  an  English  case ;  *  but  this  dictum  seems  never  to  have 
been  followed  in  the  English  cases  in  actions  at  law,^  nor  do  the  Amer- 
ican cases  before  cited  seem  to  have  been  generally  followed  in  this 
country.  The  courts  of  New  York  repudiated  this  doctrine  at  an  early 
day,  so  far  as  it  made  fVaud  a  replication  to  the  statute  in  courts  of  law ;  * 
and  such  also  was  the  case  in  Kentucky,*  Mississippi,^^  Virginia,^^  Ten- 
nessee,^' North  Carolina,^  and  South  Carolina. ^^  In  England,  this  ques-  /^ 
tion  is  decisively  put  at  rest  by  a  provision  of  the  statute,^*  to  the^ 


1  Wells  V.  Halpin,  59  Mo.  92. 

*  Pennock  v.  Freeman,  1  Watts  ^Penn.), 
401;  Jones  v.  Conway,  4  Yeates  (Penn.), 
109;  Rush  17.  Barr,  1  Watte  (Penn.),  110; 
Moxganv.  Tener,  83  Penn.  St  805;  Wick- 
enbam  v.  Lee,  83  id.  416. 

■  Ferris  v.  Henderson,  12  Penn.  St.  49; 
Bricker  v.  Lightner,  40  id.  199. 

*  Massachiisette  Turnpike  Co.  v.  Field, 
8  Mass.  201;  Farnam  v.  Brooks,  9  Pick. 
(Mass.)  212;  Wells  v.  Fish,  3  Pick.  (Mass.) 
74;  Homer  v.  Fish,  1  id.  435.  See  also 
Douglass  V,  Elkins,  28  N.  H.  26;  Way  v. 
Cutting,  20  id.  187;  Campbell  v.  Vining, 
28  111.  525;  Hugh  v.  Jones,  35  6a.  40. 

»  Cole  V.  McGlothry,  9  Me.  131;  Mc- 
Kown  V.  Whittemore,  31  id.  448. 

*  Bree  v.  Hollj^ck,  Doug.  654.  See 
alao  Brown  v.  Howard,  3  B.  &  B.  73. 

7  Brooksbank  v.  Smith,  2  Y.  &  C.  58; 
Imperial  Gas  Light  Co.  v.  London  Gas  Co., 
10  Exch.  39.  See,  in  this  country,  Pyle 
r.  Beckwith,  1  J.  J.  Mar.  (Ky.)  446;  Wil- 
son V.  Ivey,  32  Miss.  233;  Callis  r.  Waddy, 
2  Munf.  (Va.)  611;  Rice  v.  White,  4  Leigh 
(Va,),  474;  Cox  v.  Cox,  6  Rich.  (8.  C.)  Eq. 
156;.  York  v.  Bright,  4  Humph.  (Tenn.) 
812;  Hamilton  v.  Smith,  3  Murph. 
(N.  C.)  116. 

*  Troupe  v.  Smith,  20  Johns.  (N.  Y.) 


88;  Leonard  v,  Rtney,  6  Wend.  (N.  Y.) 
80;  Humbert  v.  Trinity  Church,  24  id. 
587;  AUen  v,  Mille,  17  id.  202. 

»  Pyle  V,  Beckwith,  1  J.  J.  Mar.  (Ky.) 
445;  Salve  v.  Ewing,  1  Duv.  (Ky.)  271. 
In  Ellis  V,  Kelso,  18  B.  Mon.  (Ky.)  296, 
where  a  clerk  made  a  fraudulent  entry 
upon  his  employer's  books,  it  was  held  that 
the  statute  ran  from  the  date  of  entry. 

M  In  Wilson  v.  Ivey,  32  Miss.  233,  the 
court  held  that,  in  case  of  fraud,  the  stat- 
ute begins  to  run  from  the  time  of  ite 
commission,  and  not  from  the  time  the 
iigury  arising  from  it  is  established. 

"  In  Rice  v.  White,  4  Leigh  (Va.),  474, 
an  action  for  deceit  was  held  to  arise  from 
the  time  of  ite  commission.  Callis  v.  Wad- 
dy,  2  Munf.  (Va.)  511. 

M  York  f.  Bright,  4  Humph.  (Tenn.) 
312.  See  also,  to  same  effect.  Smith  v. 
Bishop,  9  Vt.  110;  Fee  v.  Fee,  10Ohio,469. 

1*  Hamilton  p.  Smith,  8  Murph.  (N.  C.) 
116. 

i«  In  Miles  v.  Barry,  1  Hill  (S.  C),  296, 
the  maker  of  a  note  secretly  and  fraudu- 
lently obteined  possession  of  it,  and  kept 
it  until  the  stetute  had  run  upon  it.  The 
court  held  that  the  fraud  of  the  maker  did 
not  saye  the  statute. 

i»  See  Appendix,  3  &  4  Wm.  IV.  (  26. 
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effect  that  the  right  of  a  party  to  bring  a  8uit  in  cqui^  for  the  reoov- 
eiy  of  any  laud  or  rent  of  which  he  or  any  person  through  whom  he 
claims  may  have  been  deprived  by  such  fraud,   shall  be  deemed  to 

4  have  accrued  at,  and  not  before,  the  time  when  auuh  fVaud  by  reason- 
able diligent^  might  have  been  discovered.  It  ia  unfortunate  that 
in  this  country  the  legiBlatures  of  all  the  States  have  not  put  tJiia 
question  at  rest  by  some  decisive  provision  instead  of  leaving  it  to 
Judicial  legislation,  because,  when  the  courts  engraft  upon  theae  stat- 
utes exceptions  which  the  statute  does  not  make  or  warrant,  its 
action  is  nothing  more  nor  less  than  an  assumption  of  legislative 
functions.  The  cause  of  action,  except  whei'e  the  statute  otherwiee 
provicles,  in  cases  of  fVaud,  arises  from  the  time  of  its  commission  ;  and 
when  courts  of  law  hold  to  the  contrary,  it  is  by  force  of  a  Judicial 
exception  engralt^^d  upon  Ibe  statute,  by  the  assumption  of  legislative 
and  equitable  powers,  and  is  not  warranted  by  any  principle  or  rule  of 
f,  nor  can  it  be  supported  by  any  known  rule  for  the  construction  of 
statutes.' 

Sec.  275.    Equitable  Ral«  in  Cases  of  Concealed  Prand.  —  Courtx  of 

[   equity,  independently  of  any  staUite.  will  relieve  against  fraud,  if  pro- 

.  ccedings  are  se.isonably  brought  afler  it«  discovery.'  Indeed,  to  am 
the  language  of  Lord  Cottenham,  a  court  of  equiti"  will  wrest  prop- 
erty fraudulently  acquired,  not  only  from  the  perpetrator  of  the  fhiud, 
t  "  from  his  children  and  his  children's  children,"  or,  as  was  said  in 
another  English  case,*  "  fVom  any  persons  to  whom  be  may  have  par- 

,  oelled  out  the  fVuita  of  his  fVaud."  But  the  party  seeking  relief  must 
state  in  his  bill  or  complaint  the  non-discovery  of  the  IVand  until  within 
the  proper  period.'     In  California,  it  is  held  that  the  statute  operates 


'  See  opinion  of  Spbsceb,  J.,  in  Troupe 

*  Hovenden  o.  Lord  AnnMley.  2  Sch.  k 
Lef.  62B;  South  Sea  Co.  e.  Wymondsell,  3 
P.  WiUH.  113;  Slijeldao.  Anderson,  3  UiRh 
(Vs.),  72S;  LongBorth  v.  Hunt,  11  Ohio 
St.  194;  Preacott  o.  Hubbell.  1  Hill  (S  C  ), 
3231  Donaelly  v.  Donnelly,  3  B  Mon 
(Ky.)  113;  Hrywood  v.  Matsh,  S  Yerg 
(Tann.)  89;  Cumiy  v.  Alien.  34  CbI  234, 
Croft  V.  Arthur,  3  Desau.  (S  C  )  223, 
Mattock  ••  Todd,  25  Ind.  128,  Stocks  i. 
Van  Leonani,  8  Ga.  611;  Sears  v  Shafcr, 
6  N.  Y.  2«8. 

'  Hueguenin  v.  Braslrv,  14  Vea  273 
See  also  Bridgnian  v.  Green,  WilniaC  a 
notfs,  S8. 

*  South  Sf»  Co.  V.  Wvinondsell,  ante  ; 
Suhlette  v.  Tinney.  9  Cal.  423.  Thus,  in 
Lott  0.  De  Giaffenreid,  10  Rich.  {S.  C.) 
Eq.  340,  it  was  held  that  a  creditor's  bill. 


for  the  purpose  of  setting  aside  frandulent 
conveyances  of  the  debtor,  is  barred  by  the 
statute  of  limilatioiis.  by  the  lupse  of  four 
yean  from  the  ei:ecutioD  of  the  deeds,  un- 
less it  be  nverred  in  the  bill  that  the  fraud  , 
wa.s  not  di'vovered  till  nilhin  four  years 
Vfnrf  the  bill  was  tiled.  The  statute  nm 
a;'iiiu3t  0.  suit  in  equity  by  creditors,  to  set 
aside  a  \oluntary  conveyani'e  by  their 
dtbtor,  from  the  time  of  notiee  to  them  of 
the  conveyance,  and  the  s-aiit  of  consid- 
eration Eigleberger  v.  KiWer.  1  HUI 
(1  C  1  Ch  113;  Whita  »■-  Pouaain,  1 
Baile>  (S  C, )  Ch.  458.  Where  a  broker 
falsely  represented  to  a  party  for  whom  he 
undertook  to  invest  money  upon  a  good 
bond,  ivell  secured  by  mortga^,  that 
the  security  was  ample,  —  helil,  that 
the  riRht  of  action  from  such  fmudu- 
lent  representation  arose  the  moment  it 
was  discovered  anil  the  insecunt;  of  the 
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a  saving  in  favor  of  actions  for  relief  on  the  ground  of  constmctive 
fhuid.^  The  species  of  fraud  against  whidi  a  coort  of  equity  will 
give  relief,  although  an  action  therefor  is  barred  at  law,  must  be 
distinct  in  its  characteristics.'  In  England,  under  the  statute  of  S  &  4 
Wm.  IV.,  it  has  been  held  that  a  possession  through  a  conve3'ance 
ftx>m  a  lunatic  is  not  necessaril}'  fraudulent,*  but  that  the  rule  is 
otherwise  where  nudajides  on  the  part  of  the  purchaser  is  shown ;  *  but 
the  mere  fact  that  the  grantee  is  aware  of  a  flaw  in  his  title  is  not  sudi 
a  case  of  fhiud  as  takes  the  case  out  of  the  statute.*  The  rule  may  be 
said  to  be,  in  equity,  that  where  there  is  a  fhiudulent  concealment  of  a 
cause  of  action,  the  statute  commences  running  from  the  time  it  is  dis- 
covered ;  but  where  the  right  depends  on  recorded  instruments,  there 
must  be  such  misrepresentations  as  to  prevent  an  examination  of  the 
records.*  Nor,  generaUy,  will  equity  interfere  in  a  case  where  the  party 
seeking  relief  might,  by  the  exercise  of  proper  diligence,  have  discovered 
the  fraud.  Thus,  in  an  English  case,^  where  a  register-book  containing 
a  certificate  of  marriage,  which  formed  a  principal  link  in  the  title  of 
the  plaintiff,  had  been  fraudulently  mutilated,  it  was  held  by  Malins, 
V.  C,  upon  demurrer,  that  as  the  fraud  could  have  been  discovered 
eariier  with  proper  diligence,  the  bill  was  too  late.*  In  this  case,  the 
claim  had,  in  fact,  lain  dormant  for  nearly  one  hundred  and  fifty 
years.  Where  an  estate  was  intentionally  omitted  frx>m  an  insol- 
vent's schedule,  it  was  considered  an  instance  of  concealed  fraud.* 
The  court  will  not  enter  into  the  question  how  far  a  fr^ud  has  been 
in  effect  concealed,  owing  to  the  exceptional  dulness  of  the  lawful 
claimant's  intellect ;  ^°  and  where  the  question  of  fraud  is  raised,  but 
there  is  a  doubt  of  its  existence,  the  court  will  not  be  inclined  to  pre- 
sume it  at  a  great  distance  of  time,  but  will  require  strong  prima  facie 

bond  and  mortgage  ascertained^  and  that  also  Crowther  v.  Rowlandaon,  27  Cal.  876, 

no  sai%  in  law  or  equity  could  be  main-  where  it  was  held  that  the  statute  does 

tained  for  the  injury  after  the  lapse  of  the  not  commence  to  run  against  the  right  to 

time  limited  for  such  suits  by  the  statute  have  a  deed  set  aside  on  the  ground  of  the 

of  limitations.     TumbuU  v.   Gadsden,  2  grantor's  insanity,  and  fraud  on  the  part 

Strobh.  (S.  C.)  Eq.  14.   A  bill  was  brought  of  the  grantee,  until  the  grantor  recovers 

to  set  aside  a  sheriflTs  deed  on  the  ground  his  reason.     Arrington  v.  McLemon,  88 

that  the  purchase  was  fraudulent.    The  Ark.  759. 

sale  was  made  in  October,  1842,  and  the  *  Langley  v.  Fisher,  9  Beav.  90;  Bel- 
deed  given  in  October,  1843.     Held,  that  lamy  v.  Sabine,  2  Ph.  C.  C.  425. 
the  statute  of  limitations  began  to  run  ^  Hayne  v.  Hall,  6  Humph.   (Teniu) 
against  the  alleged  fraud  from  the  date  of  220. 

the  purchase.    Ck>x  v.  Cox,  6  Rich.  (S.  C.)  ?  Chetham  v.  Hoare,  L.  R.  9  Eq.  Ctm. 

Kq.  275.  571. 

1  Boyd  V.  Blankman,  29  Cal.  19.  •  Chetham  v.  Hoare,  L.  R.  9  £q.  Gas. 

3  Dean    v.    Thwaite,    21    Beav.    621;  571. 

Petre  v,  Petre,  1  Drew.  397.  •  Sturgis  v.  Morse,  24  Beav.  541. 

»  Price  V.  Bcrrington,  3  Mac  &  G.  486;  w  Manby  v.  Bewicke,  8  K.  &  J.  842; 

Manby  v.  Berwicke,  8  K.  &  J.  842.  Bridgman  v.  GUI,  24  Beav.  802. 

*  Lewes  v.  Thomas,  8  Hare,  26.     See 
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evideoce.'  "  heRgth  or  time,"  said  Stoby,  J.,  "  necesearily  obscures 
all  human  evidenoe ;  and  as  it  thus  removes  from  the  parlies  all  the 
immediate  means  to  vevily  the  nature  uf  the  original  traiuactton,  it 
operates  by  way  of  presumption  in  favor  of  innocence  and  against  the 
imputation  of  fraud."*  The  reason  why,  if  fraud  haa  been  concealed 
by  one  party,  and  until  it  has  been  discovered  by  the  other,  the  statute 
should  not  operate  as  a  bar,  is.  that  it  ought  not  in  conscience  to  run ; 
the  conscience  of  the  juirty  being  bo  affected  that  he  ought  not  to  be 
allowed  to  avail  himself  of  the  length  of  time.*  In  many  of  the  StHt««, 
a  cei'tain  period  alter  the  discovery  of  the  fraud  is  fixed  within  whidi  J 
an  action  for  relief  must  be  brought;  but  where  no  period  is  0.\ctl,  ft'J 
delay  beyond  the  statutory  period  will  be  fatal,  | 

Sec.  '276.  Inatanoea  In  which  the  Statute  will  not  run  until  Fraod 
disoovared. — In  order  to  avail  himself  of  the  rule  as  to  concealed 
fraud,  to  excuse  delay  in  bringing  an  action,  the  bill  or  complaint 
should  set  forth  Ihe  nature  of  the  transaction  fully,  aud  also  the  actB 
of  concealment,  and  the  time  of  its  discovery.* 

The  provision  that  if  a  person  liable  to  an  action  shall  conceal  the 
fact  tVom  the  knowledge  of  the  person  entitled  tliereto,  the  action  may 
be  commenced  at  any  time  within  the  period  of  Uiuitatjon  after  the  dis- 
covery of  the  cause  of  action,  applies  to  causes  of  action  for  fraud,  as 
well  as  to  otiier  causes  of  action ;  but  the  concealment  contemplated  by 
the  statute  is  something  more  than  mere  silence :  it  must  t>c  of  an 
affirmative  character,  and  must  be  alleged  and  provc<l  so  as  to  bring 
the  oaso  clearly  within  the  meaning  of  the  statute.'    The  rule  that  the 


1  Charter  p.  Trevelyan,  t  L.  J.  n.  h.  Ch. 
239,  11  CI.  &  Fin.  711  ;  Bonney  v. 
Ridganl,  cllfd  in  17  Vvt.  SI. 

s  Prcvost  c,  Crali,  8  Whoiit.  (U.  S. ) 
4B1.  In  the  Mnniiiis  of  Cl.inrtoardu  v. 
HeoiiiiiK'  30  Bi'ar.  175.  h  hill  to  inii-unch 
>  IHirclmse  hy  a  solicitor  from  his  cliunt 
WHS  ronaidoiwl  tno  late  after  a  lapse  of 
more  tlian  forty  yeare. 

■  Lord  RKi>KisiiAi.e,  in  Hovenden  «. 
Annealey,  ante, 

*  State  V.  (lilos,  52  Ind.  3SS. 

'  Wynne  v.  Comflison,  52  Ind.  312; 
Township  of  Ilooinpr  i'.  French,  40  loiva, 
601;  Slaiilcyp.  Stantnn,  36  Ind.  445.  A 
TCi[uest  Ijy  one  of  two  inilorsere  of  a  note 
that  auit  lie  ilrlayeil  against  him,  or  that 
the  otlirr  indomer  be  sueil  (int,  js  no  raae 
for  the  iiitJ'rrerenrp  of  a  court  of  e-|uitv. 
Bank  of  Tcnn.  v.  Hill.  10  Htiiii|.h.  (Tcnn.  | 
176.  So  where,  in  an  n.-<™int  settled  W- 
tween  tlie  jmrties,  the  [.IniiitilT  has 


be  entitled  to  recover.  Brown  v.  Edi's, 
37  Me.  492.  Nor  is  a  denial  on  the  part 
of  Ihi-  dereiiilHTit.  lliat  he   was  jiart  owner 
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him  from  availing  himwir  of  the 
plr-a  of  the  stiitnle.  Rense  v.  Sontliant, 
39  Me.  404,  Rut  where  the  .lel.iy  of 
the  plaintiff  to  .<ei'k  relief  a-as  ocvai.ioned, 
in  [lart  at  len,*t,  hy  (he  p^mlisl■  of  tlie 
defendant  to  rectify  the  errors  roinplaiiieii 
of,  the  exisleiiee  of  niicli  errom  eanic  to  ihe 
knowledge  of  thu  jiInintilT  ^traduallv,  aud 
the  cirenmBtaliCes  of  the  <a«.  wri^  such 
that  the  defendant  couhl  siilf<-r  ]Li>tliinK  by 
tlic  delay,  it  was  held  that  the  plaintiff 
was  not  precluded  frani  ivliefon  Ihi'  ground 
timt  he  had  not  sought  it  nilhin  r.'.i3on- 
ablc  time.  Calli.nder  v,  I'olegrove.  17 
Conn.  1.  And  where  it  is  agreed  Wtwepn 
the  assipior  and  a»sigin'e  of  a  pniniissory 
not",  al  the  tini<-  of  the  nsiignment,  that 
the  noaij{nee  need  not  demand  [layment  of 
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*'  concealment "  which  prevents  the  ranning  of  the  statute  mast  be  of 
a  positive  and  affirmative  character  was  applied  in  Indiana,  where  one 
sued  for  criminal  conversation  had  persuaded  the  plaintUfs  wife  to  deny 
the  same  for  two  years ;  and  the  court  held  that  such  denial  or  procure- 
ment thereof  was  no  ^'  concealment."  ^  Living  with  a  woman  without 
marriage  to  her,  and  publicly  acknowledging  her  as  the  wife  of  defend- 
ant, does  not  constitute  a  case  of  concealment  of  the  crime  of  fornica- 
tion, such  as  will  take  the  offence  out  of  the  statute  of  limitations.^  In 
Iowa,  the  provision  of  the  code  as  to  fraud  is  held  to  apply  only  in 
cases  of  equitable  cognizance ;  and  in  a  case  where  B.  conve3'ed  to  his 
son,  who  died  shortly  afterwards,  leaving  an  illegitimate  son  whom  he 
had  recognized,  and  after  the  death  of  his  son,  B.  again  conveyed  the 
property  to  another,  in  fraud  of  the  rights  of  the  grandson,  who  had  no 
knowledge  of  the  existence  of  the  estate  of  his  father  until  twenty  years 
afterwards,  whereupon  he  immediately  commenced  his  action,  it  was 
held  that  it  was  barred  by  the  statute.*  In  Maryland,  it  is  held  that 
where  one  practises  fraud,  to  the  injury  of  another,  the  subsequent  con- 
cealment of  it  from  the  injured  party  is  in  itself  a  fraud ;  and  if  he  is 
thereb}'  kept  in  ignorance  of  his  cause  of  action,  he  is  kept  in  ignorance 
by  ''  the  fraud  of  the  adverse  party,"  within  the  meaning  of  the  statute 
regarding  the  right  of  action  '^  to  have  first  accrued  at  the  time  at  which 
such  fraud  shall,  or  with  usual  and  ordinar}'  diligence  might,  have  been 
known  or  discovered."  *  In  Illinois,  it  is  held  that  there  is  no  rule  which 
requires  a  trustee  or  cestui  to  execute  and  record  any  instrument  to 
counteract  the  record  of  a  foiled  release  of  the  trust  deed  Nor  is  the 
owner  of  land  limited  to  any  particular  pedod  for  commencing  proceed- 
ings, at  law  or  in  equity,  against  a  forger  of  title  to  his  land,  to  vindicate 
his  good  title  against  the  fraudulent  claim  of  the  forger,  or  one  claiming 
under  him.  He  ma}-  bide  his  time,  and  trust  to  the  strength  of  his 
title.^  In  Minnesota,  it  is  held  that,  under  the  statute,  time  commences 


the  maker  before  a  certain  time,  it  is  no 
laches  in  the  assignee  not  to  commence 
suit  on  the  note  before  that  time.  Nance  v, 
Dunlavy,  7  Blackf.  ( Ind. )  1 72.  When  the 
limitation  is  by  agreement,  as  in  an  insur- 
ance policy,  it  is  generally  held  that  any 
conduct  on  the  part  of  the  insurers  which 
leads  the  insured  to  delay,  is  a  waiver  of 
the  limitation.  Black  v.  Winnisheik  Ins. 
Co.,  81  Wis.  74;  Fullam  v,  N.  Y.  Union 
Ins.  Co.,  7  Gray  (Mass.),  61;  McKown  v. 
Whitman,  31  Me.  448;  Buckner  v.  Calcote, 
28  Miss.  432. 

1  Jackson  i;.  Buchanan,  59  Ind.  890. 

^  Robinson  v.  State,  57  Ind.  113. 

•  Brown  v.  Brown,  44  Iowa,  349. 

♦  Wear  v.  Skinner,  46  Md.  847.     See 
also  Findley  v,  Stewart,  46  Iowa,  655. 


«  Chandler  v.  White,  84  HI.  485. 
Where  parties  secured  to  themselves  the 
legal  title  of  a  Mexican  grant,  by  the 
presentation  to  the  board  of  land  commis- 
sioners of  a  worthless  document,  as  a 
transfer  of  the  grantee's  interest,  whereby 
a  fraud  was  committed  upon  the  heirs  of 
the  grantee,  —  held,  that  the  patentees 
would,  in  equity,  be  converted  into  trus- 
tees, and  that  the  statute  of  limitations 
would  not  commence  to  run,  in  such 
case,  against  the  right  of  the  heirs,  until 
their  discovery  of  the  fraud.  Hardy  v. 
Harbin,  4  Sawyer  (U.  S.  C.  C),  586. 
The  payee  of  a  promissory  note,  exe- 
cuted by  a  principal  and  surety,  altered 
the  same,  with  the  consent  of  the  princi- 
pal only,  by  extending  the  time  of  pay- 
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to  ran  for  &  IVaadnleut  converaion  from  the  time  of  ila  discovery.'  hu^ 
Louiatana,  an  actioD  by  a  judgment  creditor,  to  annul  a  mortgage  od  ti 
ground  tbat  it  was  fVauduleot,  was  held  to  be  barred  by  the  statute  in  one 
year.'  In  West  Virginia,  the  statute  is  held  to  run  against  a  suit  to  set 
aside  a  conveyance  as  firaudulent  against  creditors,  founded  on  the 
chaise  that  its  provisions  are  such  aa  to  render  it  voiiiable,  as  matter 
of  law,  from  the  time  when  the  deed  was  made ;  but  that  it  does  not 
run  against  a  suit  founded  on  tlie  chaise  of  a  fraudulent  intent,  in  fact, 
except  from  the  time  of  discoveriug  the  IVaud.'  In  Iowa,  an  action  by 
a  tenant  in  common  to  i-ecover  possession  of  the  common  property 
which  is  fraud ule II tl}'  held  by  his  co-tenant,  and  to  which  the  latter  baa 
acquired  a  lax  deed,  is  not  held  to  be  barred  at  the  expiration  of  five 
years  from  the  recoriling  of  the  deed.'  In  Arkansas,  under  the  code  of 
practice,  when  courts  can  exercise  equitable  and  legal  jurisdiction,  if 
the  administrator  pleads  the  statute  of  limitations  in  a  suit  founded  oa 
a  cause  of  action  accruing  in  the  lifetime  of  his  intestate,  fraudulent 
conversion  and  concealment  by  the  intestate  may  be  giv^n  in  evidence 
in  answer  to  such  plea.' 

The  omission  to  disclose  to  the  owner  a  trespass  upon  land,  if  there 

ia  no  fiduciary  relation  between  the  parties,  and  the  owner  has  the 

means  of  discovering  the  facts,  and  nothing  Iws  been  done  to  prevent 

him  (h)m  discovering  them,  is  not  a  fraudulent  concealment,  within  the 

I    statute.^     But  where  an  i^ent  or    an  officer   of  a  corporation  falsely 

represents  that  he  has  paid  a  debt  of  his  principal  or  of  the  corporation, 

I   and  thereby  induces  the  payment  of  the  amount  to  him,  the  cause  of 

\  action  does  not  arise  until  the   fraud  is  discovered,'     Tlie  fraudulent 

concealment  must  have  been  that  of  the  party  sought  to  he  charged, 

and  a  mere  allegation  or  proof  that  it  was  the  act  of  his  agent  will  not 

be  sufficient,  unless  he  is  in  some  way  shown  to  have  been  instrumental 

in,  or  cc^nizant  of,  the  fraud  ; '  and  in  all  cases  the  plaintiff  takes  the 


meat,  and  then  tranefemiil  the  eame,  by 
delivery  merely,  to  tt  creditor  whom  hs 
ow«l  in  jaympnt  of  the  debt.  Upon  the 
mBturity  of  the  note  as  altered,  the  cred- 
itor brought  suit  thcrcoti  sigaiiiat  the  mak- 
en,  whereu]ion  tbe  surety,  by  rvaitoii  of 
such  ulterBtian,  defeated  a  recovery;  and, 
the  principal  proving  iaftolrent,  the  cred- 
itor, within  six  years  from  such  action,  but 
more  than  six  years  from  the  tnosfer  of 
BDck  Doto,  instituted  suit  againHt  the 
payee,  his  debtor,  who  pleaded  Ibe  six 
years'  itatutD  of  limitatioos.  It  iraa  held, 
on  demnrrer  to  a  reply  alleging  tbat  the 
ploiotilT  hail  no  notice  of  such  fraud  until 
auch  action  on  the  note,  that  the  action  ia 
not  barred,  the  plsiiitilTa  right  of  action 
being  postponed,  by  such  fraud,  until  the 


tbereoL      Besclier  v.  Paulus,  68 


Smith,  S2  Minn.  n. 

'  Brewer  v.  Kelly,  2*  La.  Ann.  216  ; 
Towcll  V.  O'Neill,  id.  522. 

'  Hunter  v.  Hunter,  10  W.  Va.  123. 

'  Austin  T.  Barrett.  «  Iowa,  tSS; 
Muir  t>.  Bozartb,  id.  109. 

'  Jlever  v.  Quarteman,  23  Ark.  15. 

'  NuUd  V.  UatnbliD,  S  Allen  (Mass.), 
130. 

'  Atlantic  Bank  r.  Honia,  118  Masa. 
117.  But  procuring  the  settlement  and 
discharge  of  an  existing  cause  of  action  by 
fraudulent  means  is  held  not  such  a  fnvod- 
ule  tit  concealment  as  ia  witliin  the  statute. 
Pcnobaoot  R.  R.  Co.  v.  Mayo,  65  Mo.  556, 

'  Stevenson  «.  Kobinson,  39  Mich.  160, 
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burden  of  establishing  the  fhrad,  so  as  to  bring  his  case  within  the 

statute.^    So,  too,  it  must  relate  to  the  cause  of  action,  and  does  not 
apply  to  the  concealment  of  property,  so  that  it  cannot  be  reached  upon 

execution.'    Except  where  made  so  by  statute,  mere  ignorance  of  one's 
rights  does  not  prevent  the  operation  of  the  statute.* 

^  Evans  v,  Montgomery,  50  Iowa,  825.  the  balance;  but,  failing  to  obtain  a  peiv 

Proof  of  a  mere  non-user    of  corporate  formance  of  such  promise,  he  sought  to 

powers  is  not  a  concealment  of  the  corpora-  enjoin  the  collection,  to  the  extent  of  such 

tion  such  as  to  suspend  the  running  of  the  payments,  of  a  judgment  for  the  whole 

statute.     Fort  Scott  v.   Schulenberg,   22  amount  of  the  note.     Held,  that  the  fact 

Kan.  648.     So  where  a  guardian  refused  that  both  parties  were  officers  in  a  com* 

to  settle  with  his  ward,  and  put  him  off  pany,  and  had  intimate  personal  and  confi- 

for  several  years,  saying  that  he  had  the  dential  relations  with  each  other,  did  not 

matter  fixed,  it  was  held  that  the  evidence  take  the  case  out  from  the  bar  of  the  stat* 

did  not  disclose  such  fraud  as  would  take  ute  of  limitations. 

the  case  out  of  the  statute.      Jones  v,  '  Humphreys  v.  Mattoon,  43  Iowa,  556. 

Strickland,  61  Ga.  356.     In  an  action  by  In  Hice  o.  Burt,  4  Cush.  (Mass.)  208,  the 

a  judgment  plaintiff,  who  had  been  induced  concealment  of  property  by  an  insolvent 

by  one  in  collusion  with  the  debtor  to  sell  debtor  from  his  assignee,  and  the  conceal- 

the  judgment  for  half  its  amount,  it  was  ment  from  a  creditor  of  fraudulent  acta, 

held  that  the  six  years'  limitation  of  the  which  if  known  would  have  enabled  the 

Indiana  statute  to  "an  action  for  relief  creditor  to  avoid  the  debtor's  discharge^ 

against  frauds"  commenced  to  run  when  was  held  not  to  constitute  a  fraudulent 

the  fraud  was  perpetrated,  and  was  not  concealment  of  the  plaintiffs  cause  of  ac- 

avoided  by  a  replication  alleging  that  the  tion.     In  Fleming  v,  Culbert,  46  Penn.  St. 

debtor    fraudulently  concealed  the    facts  498,  the  investment  of  money  in  bonds^ 

alleged  in  the  complaint,   touching    the  &c.,  by  an  attorney  in  fact,  instead  of  re- 

incumbering  or  conveying  of  the  property,  mitting  it  to  his  client,  was  held  not  a 

the  confession  of  judgment,  his  ownership,  fraudulent  concealment  which  would  sns* 

&c.,  and  that  the  plaintiff  had  no  knowl-  pend  the  statute.      See  also  Munson  v. 

edge  of  them  until  a  short  time  before  the  Hallowell,  26  Tex.  475. 

suit  was  brought.     Wood  v.   Carpenter,  «  Foster  v.  Bison,  17  Gratt  (Va.)  821; 

101  IT.  S.  135.     See  also  Mercantile  Bank  Campbell  v.  Long,  20  Iowa,  882;  Bassand 

V,    Carpenter,     id.    667.      In    Sweet    v.  v,  White,  9  Rich.  (S.  C.)  Eq.  488;  Bank 

Hentig,  24  Kan.   497,  the  indorser  of  a  r.   Waterman,   26  Conn.   824;   Abell   v. 

note    made    several    payments    thereon,  Harris,  11  G.  &  J.  (Md.)  861;  Martin  v. 

trusting  to  the  payee's  promise  to  credit  Bank,  81   Ala.  115;  Davis  v.  Gotten,  2 

him  with  them,  and  take  a  judgment  for  Jones  (N.  C.)  £q.  480. 
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CHAPTER    XXIII. 
Mutual  Accolttts,  &c. 


Sec.  277.  Btatntory  Provisions  as  to.  —  Fonnerly  the  doctrine  Ml*  -I 
ative  to  mutual  accounts  was  predicated  upon  the  rule  advanced  io 
Catlitf  t).  Skoulding,'  that  the  statate  only  attached  from  the  date  of  tlia 
last  itJm  on  cither  side  of  the  account.  Thie  rule  was  generally  adopted 
in  thi§  conntrj'.'  In  most  of  the  States  this  role  has  now  Iweii  mlopted 
by  positive  enactmeot.  Thus,  in  Maine,  the  statute  '  provides  that  '^  in 
all  actions  of  debt  or  assumpsit  to  recover  the  balance  due,  in  cases 
where  there  have  oeeD  mutual  dealings  between  the  parties,  the  items 
of  which  are  inserted,  whether  kept  or  proved  by  one  party  or  both, 
the  cause  of  action  sball  be  deemed  to  accrue  at  the  time  of  the  last 
item  proved  iu  such  account ;  "  and  a  similar  provision  exists  in  the  stst* 
utes  of  Maaaachuaetta,  New  York.  Alabama.  Arkansas.  Colorado,  Dela- 
ware, Florida,  Indiana.  Iowa.  Miasisaippi.  Missoun.  Minnesota,  XorUi 
Carolina,  iSouth  Carolina.  Oregon,  California,  Michigan,  Wiseonsin, 
Ifevada,  Tennessee,  Arizona,  Dakota,  Idaho,  Montana,  New  Mexico, 


■  Citlin  V.  Skoulding,  8  T.  B,  IBS.  Soe 
also  Ciaiitli  «.  KirkniaB,  Penke'a  Cos.  164. 

*  ItHti^hiiisoii  V.  Pnitl,  2Vt.  140;  WooJ 
B.  Barne)-,  2  id.  309;  Davis  b.  Smith,  4 
Mp.  337;  Pi-tiii  V.  Weston,  20  Mo.  13; 
CngsiTcll  V.  Dolliv.T.  2  Muss.  217;  BtlU's 
ft  l).'llcs,  12  N.  J.  L.  339;  Pri.igfn  v. 
Hill,  V2  TcJi.  374;  SffpariiigPTi  v.   Harris 

1  \V.  t  S.  (roiin.)  35<i;  Thoti.fis  «.  Hooper, 
id.  4t)7;  CJiambcra  v.  Mooks,  2j  Pviili.  St. 
256;  Sickles  v.  MutliiT,  20  WenJ.  (S.  V.> 
72;  Cosier  i>.  Murray,  6  Johns.  (N.  V.) 
Ch.  522;  Itamchmiiler  u.  Hanunomi.  2  i.l. 
200;  Union  Bankn.  Knapp.  3  Pick.  (Mass.) 
S6;  Tucker  v.  Ives,  6  Cow.  (S.  Y. )  193; 
Chambcrlin  b.  Cuyler,  9  Wend.  (lU.  Y.) 
12S  ;  Edinoniitcine  v.  Tliom|)son,  15  i<I. 
659;  Bass  v.  Buss,  S  Pick.  (.M.-u».)  364; 
Ashley  u.  Hills,  6  Conn.  243;  M'Clf'lUn 
«.  Croftcn,  6  Mc.  308;  A|ip  v.   Drieslxifli, 

2  Rawla  (Peun.),  287;  Brady  b.  Calhonn, 
1  Penn.  140;  Moore  v.  Miinro,  4  Ranil. 
(Vs.)  488;  Newsome  v.  Persons,  2  Hnyw. 


(N.C.)242;  DnvistP.  Tiem, 2  How. (Miss.) 
786;  Fitt-h  V.  Hillarj",  1  Hill  (.-!.  C).  292; 
Taylor  v.  McDonald,  2  McCoiil  (S.  C.  1, 178; 
Kiiuball  V.  Brann,  7  WfiiJ.  (S.  Y. I  332; 
SwRiriiigpn  V.  Harris.  1  S.  &  W.  (Pcnn.) 
356;  ThomiBOii  i:  Hopper,  1  W.  k  S. 
(Penn.)  4(i7;  Hay  v.  Kramer.  2  S.  &  W. 
(Penn.)  1.37;  Ingralinin  r.  Sherai-.!.  17  S. 
k  R.  (Penn.)  347:  Beltzlioover  r.  Yewell, 

11  a.  &  J.  (MJ.1  212;  Tmmbnll  i'. 
Stroecker,  4  McCord  (S.  C),  215;  Bunlin 
V.  IjiRow,  1  Blackf.  <[nd.>573;  Hibler  r. 
Johnson,  18  N.  -f.  L.  2fi6;  Knip.'  v.  Knipt', 
3  BLickf.  (Ind.)300;  M'Nanglilon  i-.  Nor- 
ria,  1  Hnyw.  (N.C.)  216;  Sumtrrr.  Morse, 
2  Hill  <S.  C.\  92:  Man.lerill,.  v.  Wilson. 
5  Cranch  (II.  S.),  15;  Tol.ind  v.  Spring, 

12  Peters  (U.  S.),  300:  Smith  v.  Bue- 
casttT,  7  S.  J.  L.  357.  Rut  in  Xcw 
Hampshire  ttiLs  doctrine  is  denied.  Blair 
V.  Drew,  6  S.  H.  235. 

'  Appendix,  Maine,  J  84. 
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and  Utah.  In  Rhodd  Island,  New  Jersey,  Kentucky,  Mar}'land,  Vir- 
ginia, West  Virginia,  and  Pennsylvania,  the  provision  is  substantially 
the  same  as  in  the  statute  of  James.  In  Virginia  and  West  Virginia  an 
action  must  be  brought  upon  any  store  account  for  goods  charged 
therein  within  two  years.  In  Texas,  in  all  accounts,  except  between 
merchant  and  merchant,  their  factors  and  agents,  the  respective  time 
or  date  of  the  delivery  of  each  article  charged  must  be  specifically 
stated,  and  the  statute  runs  against  each  item  from  the  date  of  delivery, 
unless  otherwise  agreed.  In  Louisiana,  the  accounts  of  retailers  of 
provisions  and  liquors,  and  the  accounts  of  all  merchants,  whether  sell- 
ing by  retail  or  wholesale,  are  barred  within  three  years  from  the  time 
when  the  articles  charged  shall  have  been  furnished,  but  upon  open 
accounts  the  statute  does  not  run  until  five  years. 

Sec.  278.  "What  are  Mutual  Accounts.  —  Mutual  accounts  are  made 
up  of  matters  of  set-off,  or,  in  other  words,  are  accounts  between  parties 
who  have  a  mutual  and  alternate  course  of  dealings,^  under  an  implied 
agreement  that  one  account  may  and  shall  be  offset  against  the  other, 
pro  tanto.  In  the  language  of  Earl,  J.,^  in  an  able  opinion,  ^^  The  ver}* 
theory  upon  which  this  statute  is  based  is  that  the  credits  are  mutual, 
and  that  the  account  is  permitted  to  run  with  the  view  of  ultimate 
adjustment  by  a  settlement  and  pa3'ment  of  the  balance ;  and  this  theory* 
is  recognized  in  the  statute,  as  it  mentions  an  action  brought  to  recover 
a  balance  due  upon  an  account."  The  action,  however,  need  not  be  for 
the  balance  due  upon  the  account.  It  is  sufficient  if  such  is  its  purpose 
and  legal  effect.'  "  In  ordinary  cases,"  said  Redfield,  J.,*  "  of  mutual 
dealings  no  obligation  is  created  in  regard  to  each  particular  item,  but 
only  for  the  balance ;  and  it  is  the  constantly  varying  balance  which  is 
the  debt.'*  ^  If  the  account  is  all  upon  one  side,  and  the  statute  has 
run  upon  some  of  the  items,  the  account  is  not  mutual,  and  only  those 
upon  which  the  statute  has  not  run  can  be  recovered  ;  •  and  this  is  so, 
although  entries  of  payments  are  made  upon  the  account,  the  rule  being 
that  mere  technical  payments  of  money  on  account,  made  by  one  to 
another,  for  which  credit  is  given,  do  not  make  the  accounts  mutual  so 
as  to  prevent  the  statutory  bar  from  attaching.^  In  such  a  case,  the 
accounts  are  said*  to  lack  the  essential  attributes  to  the  creation  of 
mutual  accounts,  the  express  or  implied  agreement  to  set  off  the  one 


1  Robarts  v.  Robarts,  1  M.  &  P.  487; 
Ingraham  v.  Shepard,  17  S.  &  R.  (Penn.) 
347;  Fox  v.  Smith,  7  Miss.  346. 

2  Green  v.  Disbrow,  79  N.  Y.  1,  36 
Am.  Rep.  496. 

8  Penniman  v,  Rotch,  3  Met  (Mass.) 
216. 

*  Abbott  V.  Keith,  11  Vt.  625. 

^  See  also  Hodges  v,  Manley,  26  Vt. 
210. 

>  Robarts  v,  Robarts,  aiiiU;  Asbby  v. 


James,  11  M.  k  W.  642;  Smith  r.  Forty, 
4  C.  &  P.  126. 

T  Webster  v.  Brynes,  32  Md.  86;  Ad- 
ams V.  Carroll,  86  Penn.  St.  209;  Prenatt 
V,  Bunyan,  12  Ind.  174;  Dyer  v.  Walker, 
61  Me.  104;  Weatherwax  t».  Cosumnes,  17 
Cal.  344;  Adams  v,  Patterson,  86  Cal. 
122;  Peek  17.  N.  Y.,  &c.  S.  &S.  Co.,  6  Bosw. 
(N.  Y.)  226;  Frayler  ».  Sonera,  Ac  Co., 
17  Cal.  694. 
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against  the  other,  and,  instead,  that  the  pajinent  instantly  goes  in  redac- 
tion of  the  debt,  pro  lanto.  In  a  Massachusetts  case,'  a  shopkeeper'a 
account  containiDg  chaises  and  credits  more  than  six  years  berorc  fwtion 
brought,  and  only  two  small  chaises  within  sis  years,  is  not  an  account 
current  or  mutual  account,  so  that  the  last  two  items  should  draw  the 
others  out  of  the  statute.  Such  accounts,  instead  of  being  mutual,  are 
said  to  he  one-sided,^  and  lacking  in  that  essential  attribute  of  mutu- 
ality.' In  Fennaylvania,'  it  is  held  that  an  account  is  not  rendered 
mutual  by  a  payment,  either  of  goods  or  money,  and  in  the  case 
first  cited  the  reason  for  this  is  stated  to  be  that  a  mutual  account  is 
when  each  has  a  demand  or  right  of  action  against  the  other  ;  *  "as,  for 
example,"  says  Eogehs,  J.,  "  where  A.  and  B.  dealing  together,  A.  sella 
B.  an  article  of  furniture  or  any  other  commoflity,  and  afterwards  B. 
sells  A.  property  of  the  same  or  a  different  description,  this  constitutes 
a  reciprocal  demand,  because  A.  and  B.  have  a  demand  or  right  of 
action  against  each  other ; "  and  that  this  is  not  so  when  the  sale  is  by 
one  to  the  other,  whether  it  is  to  be  paid  for  in  cash  or  in  kind,  and  that 
the  manner  of  payment  can  make  no  difference.  But  the  doctrine  of 
these  cases  is  questioned  by  the  court  in  a  New  York  case,'  and  it 
is  held  that  where  there  ore  chaises  upon  both  aides  of  the  account 
for  property  other  than  money,  although  the  acconnt  is  kept  by  one 
of  the  parties  only,  and  consists  of  debits  on  one  side,  and  credits 
for  merchandise  upon  the  other,  the  account  is  a  mutual  account, 
within  the  meaning  of  the  statute.  In  that  case  it  appeared  that  the 
account  commenced  in  November,  1855,  and  continued  until  Nov.  It, 
1863,  and  that  during  that  time  the  di'fendnnt  caused  to  be  delivered  to 
the  plaintiff,  by  his  son,  certain  small  quantities  of  butter  and  eggs  at 
dilTerent  times,  to  be  credited  upon  the  account ;  and  the  balance  of  the 
accouut  as  adjusted  by  the  referee  was  8745.55.  The  last  item  of 
credit  was  for  eggs  delivered  in  August,  1862.  In  an  action  to  recover 
this  balance,  the  defendant  set  up  the  statute,  and  insisted  that  as  the 
articles  delivered  by  him  to  the  plaintiff  were  delivered  to  and  accepted 
by  the  plaintiff  as  payments  upon  the  account,  there  was  no  ease  of 
reciprocal  demands  within  the  meaning  of  the  statute.  But  the  court 
held  otherwise,  Earl,  J.,  saying :  "  There  was  sufficient  proof  to  jus- 
tify the  referee  in  finding  that  the  butter  and  eggs  belonged  to  the 
defendant,  and  were  delivered  at  his  request.     The  evidence  is  that  he 

>  Gold  V.  Whitcomb,  14  Pick.  (Mass.)  137;  CoaWr  v.  Murray,  5  Johns.  (N.  Y.) 

188.     But  in  this  rase  it  appeared  that  the  Ch.  522;  Edmonslone  v.  Thomas,  15  Wead. 

defendant  kept  no  account  with  the  plain-  {N.  Y.)  SS4;  Belles  «.  Belles,  12  N.  J.  L. 

tiff,  and  how  far  this  circunistanee  affected  339;  Gulick  o.  Turnpike  Co.,  14  id.  545. 
the  decision,  the  case  does  not  show.  *  Lowbor  v.  Smith,   7  PeuQ.  St.  381; 

«  Ingraham  v.   Sherard,    17   S.   &  B.  Adams  c.  Carroll,  86  id.  20B, 
(Penn.)  347;   Lowbet  v.  Smith,  7  Penn.  •  See  also  Adams  o.  Carroll,  anJ^  when 

St.  881.  the  same  distinction  Is  made. 

•  Hay  W.  Kramer,  2  W.  k  S.   (Penn.)         •  Green  v.  Disbrow,  79  H.  Y.  1. 
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directed  his  son  and  his  wife  to  take  the  batter  and  eggs  to  the  plain- 
tiff, and  have  them  applied  upon  the  acoount ;  and  they  took  them  to 
the  plaintiff,  and  he  received  them,  and  without  any  particular  direction 
or  agreement  with  him,  he  at  once  credited  them  in  his  account.  No 
other  account  was  kept  of  them  except  that  kept  by  hun.  That  this  is 
a  mutual,  open,  and  current  account  of  reciprocal  demands,  within  the 
meaning  of  the  statute,  I  entertain  no  doubt."  And  this  view  is 
adopted  in  California ;  *  and  in  Georgia  *  and  Michigan  •  it  has  been 
carried  still  Airther,  and  credits  for  labor  upon  one  side,  and  payments 
of  money  upon  the  other,  have  been  held  sufficient  to  render  the 
accounts  mutual.  Thus,  where  a  running  account  for  a  series  of  years 
is  kept  between  an  employer  and  his  employe,  for  work  on  the  one 
hand  and  payments  upon  the  other,  the  statute  does  not  run  thereon  so 
long  as  the  last  item  of  such  account  is  within  the  statute.  But  if  there 
has  at  any  time  been  an  accounting  and  settlement  between  the  parties^ 
monthly  or  otherwise,  whereby  the  account  is  sifted  and  stated^  or 
liquidated  either  by  cash  or  note  for  the  balance  dne,  or  the  carrying 
forward  of  such  balance  to  the  next  month's  account,  such  settlement 
will  become  a  new  departure,  and  the  items  within  the  statute  will  draw 
without  its  operation  only  that  part  of  the  account  made  since  such 
settiement,  with  such  balance,  if  any,  brought  forward.^  In  England,  it 
is  also  held  that  the  balance  of  an  account  may  be  carried  forward  and 
become  an  item  in  a  new  account.*  But  in  Massachusetts  *  a  contrary 
doctrine  was  held.  Thus,  where  the  defendant  was  a  depositor  in  the 
plaintiff  bank,  and  his  deposits  were  erroneously  footed  at  $1,000  too 
much,  and  the  balance  so  erroneously  ascertained  was  struck  and  carried 
to  his  credit  on  the  bank-books,  the  checks  being  annulled.  The  same 
error  was  repeated  monthly  for  more  than  six  years,  during  which  the 
dealings  of  the  parties  continued,  when  to  an  action  by  the  bank  to 
recover  back  the  amount  the  defendant  pleaded  the  statute.  It  was  held 
that  as  to  the  $1,000,  the  account  was  not  an  open,  mutual,  and  running 
account,  but  had  become  a  settled  and  stated  account  each  month, 
although  the  balance  due  the  defendant  was  not  then  paid  in  cash,  but 
was  carried  forward  as  the  first  item  in  the  subsequent  month's  account. 
The  advantage  of  bringing  an  account  under  the  head  of  mutual 
accounts  is,  that  an  item  upon  either  side  within  the  statutory  period 
draws  after  it  all  other  items  beyond  that  period ;  ^  whereas,  if  the 

^  Norton  v,  Larco,  80  Cal.  126.   The  de-  to  make  the  accoont  mnttial,  it  was  not 

livery  of  articles  to  be  applied  on  account  necessary  that  matnal  services  should  be 

was  held  to  be  a  sale,  and  not  a  payment  rendered. 
pro  tanlo.  <  Farrington  v.  Lee,  1  Mod.  270. 

s  Schall  V.  Eisner,  58  Ga.  190.  •  Union  Bank  o.  Knapp^  8  Pick.  (Mais.) 

*  Payne  v.  ,  26  Mich.  60.  96.     See  also  Belcbertown  v.  Bridgman, 

«  Schall  V.   Eisner,   68  Ga.   190.     In  118  Mass.  486. 

Payne  v, ,  26  Mich.  60,  a  similar  rule         ^  Hallock  v.  Losser,  1  Sandt  (N.  T.) 

was  adopted,  theoourt  holding  that,  in  ord^r  220;  Jndd  v.  Sampson,  18  Tex.  19;  Qui* 
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aecoant  is  not  matnal,  and  the  items  upon  one  aide  are  mere  cash  pay- 
meota  upon  the  items  on  tbc  other,  the  pajmeut  so  made  will  only 
keep  tliat  portion  of  the  account  on  foot  which  accrued  within  six  years 
f^om  the  time  such  pajinent  was  made.' 

See.  2T9.  Meichants'  Accounts.  —  Thei'e  is  an  csception  in  favor 
of  merchants'  accounts,  or  accounts  between  merchants,  &C.,  in  some 
of  the  statutes,  as  in  Texas,  Kentucky,  New  Jersey,  Rhode  Island, 
Virginia,  and  West  Vii^nia ;  and  while  an  account,  to  come  within  tha 
saving  under  this  head,  must  be  for  mei-chandise  or  money  growing  out 
of  the  trade  of  merchandise  between  merchants,'  yet  in  other  respects 
they  resemble  mutual  accounts,  atid  must  be  reciprocal  demands ; '  and 
in  some  English  cases  it  was  intimated  *  Ibat  in  such  aceounta  mere 
time  would  never  be  a  bar,  while  in  others  "  the  difference  between  mer- 
chants' accounts  and  others  was  said  to  be  that  a  continuation  after- 
warcts  will  prevent  the  statute  from  running  against  the  former,  but 
will  be  a  bar  to  all  articles  before  six  years  in  other  accounts.  In 
Pennsylvania,'  a  single  transaction  is  held  not  to  be  within  the  excep- 
tion of  the  statute,  although  it  happens  to  be  between  merchants ;  and 
accounts  when  stated  cease  to  lie  merchants'  accounts  ; '  and  accounts, 
the  items  of  which  are  all  on  one  side,  arc  not  merchants'  accounts) 
because  not  mutual.'  The  question  whether  accounts  do  concern  the 
trade  of  merchandise  between  merchant  and  merchant  is  for  the  jury." 

chord  0.  Superyeile,  11  id.  522;  TurnbuU  193.     Items,  in  moiual  MJcounta,  witLin 

D.  Stnwclcer,  4  UcCord  (S.  C ),  S14i  Cntcs  six  years  next  before  actioa  brought,  coa- 

V.  Harris,  Bnller's  S.  P,  119.  stitute  ot  thcmsclriiB  do  admissiaa  of  an 

1  Tucker  V.    Was.  e  fflW.  (N.  Y.)  193;  unseltlud   nccouiit    extendinR   berotiJ  sji 

Bennett  v.  DnvJs,  1  N.  H.  19;  Buiitin  v,  years,  nor  any  evidence  of  a  priiinise  to 

Laffow.   1  Blackf.   (Ind.)   373;   Miller  v.  pay  the  balmice,  so  as  to  Uku  tliv  I'ase  out 

Colwell,5S.  J.  L.  ErZiKimballi-.  UmviTi,  of  the  statute   of   limitutioiis.      ISlair   B. 

7Weiid.  (S.  V.)322;Mi>Cullougliii.  Judd,  Dr-w,  G  N.  H.  235. 
20  Ala.  703;  Prewett  v.  Biinyan,  12  lud.  *  Bas-i  v.    Riiss,   8   Pii'k.   {Mass.)  187; 

174;  Adniiw  v.  I'attPreoii,  35  Cal.  122.     If  MnndL-villB  v.  Wilson,  5  Crancli  (IT.   S.), 

Ml  article  of  personal  property  is  delivered  15;     WiUon     v.    MniidcviU>>.    1    Cmnoh 

to  a  creditor,  with  an  understanding  be-  (IT.  8.  C,  C),  433;  Bond  d.  Jay,  7  Cranth 

tween  hini  aud  the  debtor  that  it  shall  be  (U.  S.l,  3S0. 

a  PI  Jieil  towards  payment  of  the  debt,  the  '  Atwater  v.   FohIit,  1   Ediv.  (X.  Y.) 

transaction  docH  not  constitute  a  mutual  Cli.    417;    Hnssv  v.    Biirsuyn,   6    .lones 

account,    consisting    of    "reeiproeal    de-  (N.  C.)  L.  385;  Chew  ».  Jlilier,  4  Crauch 

roands"  betvpcn  the  parties,  within  the  (U.  S.  ('.  C),  696. 
meaning  of  SL'et.   17  of  Nevada  staCulo  of  *  Catllll  v.  SkoiitdinK.  tiali: 

hniltationa.     Warren  v.  Siveeiiey,  4  Nev.  s  Martin  v.   Hentliinte,   2  VArn,  189. 

101.     Items  in  an  account,  charged  within  See  also  Dyatt  v.   LetL-her,  6  J.  J.   Mar. 

six  years,  do  not  take  items  charged  niore  (Ky.)  541. 

than  six  years  before  suit  out  of  tlie  stat-  '  Maraellea  v.   Kenton,   17   Penn.   SL 

ate  of  limitations,  unless  there  are  mutual  238. 

accounts  between  the  jiarti.'s.      Bennett  «.  '  Thompson  v.    Fhher.    13   Tenn.    St 

Davia,  1  X.  H.  19;  Kimball  v.  Brown,  7  310;  Ik-ven  v.  CuUen,  7  id.  281. 
Wend.  (S.  Y.)  3^3;  Miller  P.  Colwell.  5  '  Foi  v.  Fiak,  7  Miss.  328;  Murray  v, 

N.  J.  L.  577;  Biitilin  v.  Ijigow.  1  Blackf.  Coster,  anU. 
(Ind.)  373;  Tuckerr.  Ive^,  6  Cuiv.  (S.  Y.)  •  Boss  v.  Bass,  «(i((. 
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Sec.  280.  Stated  Aooounts.  —  As  soon  as  an  account  ceases  to  be 
open,  and  the  balance  is  ascertained  and  assented  to,  it  becomes  a 
stated  account,  and  the  balance  is  at  once  subject  to  the  operation  of 
the  statute ;  ^  and  an  account  becomes  a  stated  account  when  it  is  fur- 
nished to  another,  and  he  retains  it  for  a  long  time  without  objection^ 
as  well  as  where  the  parties  mutually  agree  upon  a  balance.  Except  in 
those  States  where  the  statute  requires  that  a  new  promise  or  acknowl* 
edgment  shall  be  in  writing,  the  statute  begins  to  run  from  the  date  of 
the  account  stated,'  as  the  stating  of  an  account,  accompanied  by  an 
express  promise  to  pay  it,  or  an  acquiesence  in  the  account  as  stated 
sufficiently  long  to  rebut  any  presumption  that  there  are  objections 
thereto,  raises  an  implied  promise  to  pay  the  balance  found,  and  changes 
the  character  of  the  account  from  a  mutual  to  a  stated  account,  so  that 
assumpsit  will  lie  for  its  recover}',  even  though  the  remedy  originally 
might  have  been  by  debt  or  covenant.'    But  in  those  States  where  the 

^  Waller  v.  Lacey,  1  M.  &  G.  54;  Wil-  tied  account  between  them,  the  amount  of 

liams  V.  Griffith,  2  Cr.  M.  &  R.  45;  Mills  which  is  to  be  afterwards  ascertained;  and 

V.  Fowkes,  7  Scott,  444;  Clark  v,  Alex-  any  act  which  the  jury  may  consider  as  an 

onder,  8  id.  147;  Cottam  v.  Partridge,  4  acknowledgment  of  its  being  an  open  ac- 

M.  k  G.  271.  count  is  sufficient  to  take  the  case  out  of 

^  Little  V.  Blunt,  9  Pick.  (Mass.)  488.  the  statute.     Daily  experience  teaches  us 

When  parties  make  out  what  they  believe  that  if  this  rule  be  now  overturned  it  will 

to  be  a  correct  itemized  account  of  their  lead  to  infinite  injustice."    The  Massachn- 

mutual  dealingR,  and  the  balance  is  there-  setts  court  cited  and  followed  thatdecision. 

upon  ascertained  and  paid,  the  items  can  Ck)g8well  v.  Dolliver,  2  Mass.  217.   Andtho 

no  longer  be  considered  unsettled,  although  court  in  this  State  adopted  the  same  doc- 

one  item  was  omitted  by  mistake.     And  if  trine,  citing  the  above  cases,  and  calling 

in  such  case,  six  years  thereafter,  on  dis-  it  a  reasonable  judicial  construction  of 

covering  the  omission,  an  action  declaring  the  statute.     Davis  v.  Smith,  4  Me.  337. 

on  the  entire  account  is  brought  to  recover  See  also  McLellan  v.  Crofton,  6  id.  807; 

the  real  balance,  the  statute  of  limitations  Therbold  v,  Stinson,  88  id.  149;  Dyer  9. 

will  bdr  the  recovery,     l^ancey  v.  Maine  Walker,    51    id.    104.      The    settlement 

Central   Kailroad  Co.,  72  Me.    84.    The  changes  the  character  of  the  account.    The 

leading  English  case  upon  the  subject  of  items  become  discharged  by  the  payment 

mutual    accounts   between   parties  other  of  the  agreed  balance  which  resulted  from 

than  merchants  is  Catling  v.  Skoulding,  setting  off  against  each  other  the  counter 

6  T.  K.  189,  in  which  it  was  held  that  if  items.    The  discharge  of  the  items  is  a 

there  be  a  mutual  account  of  any  sort  be-  consideration  to  sustain  a  promise  to  pe^ 

twecn  the  parties  for  any  item  of  which  the  balance.     May  v.  King,  12  Mod.  588; 

credit  has  been  given  within  six  years,  8.  c.  1  Ld.  Baym.  680;  Callander  v.  How- 

that    is  evidence  of  acknowledgment  of  ard,  10  C.  B.   290.    And  if  one  of  the 

there  being  such  an  open  account  current  items  of  the  account  was  overlooked,  the 

between  them  and  of  a  promise  to  pay  the  settled  account,  after  six  years,  can  afford 

balance,  so  as  to  take  the  case  out  of  the  no  aid  in  taking  it  out  of  the  statute  of 

statute.      lx)RD    Kenton,   C.    J.,    said:  limitations.'     Union  Bank  v.   Knapp,   S 

"Here  are  mutual  items  of  account;  and  Pick.  (Mass.)  96. 

1  take  it  to  have  been  clearly  settled,  as  *  Moravia  v.  Levy,  2  T.  B.  488,  note; 

long  as  1  have  any  memory  of  the  courts,  Foster  v.  Alanson,  2  id.  479.     It  has  been 

that  every  new  item  and  credit  in  an  ac-  held  that  an  account  stated  may  be  recoY- 

count  given  by  one  party  to  the  other  is  ered  although  the  original  contract  out  of 

an  admission  of  there  being  some  onset-  which  the  account  grew  was  void  by  the 
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fltstnte  reqnires  that  an  acknowlcijgment  or  new  promise  shall  be  ia 
-writiDgi  the  stating  or  an  account  does  not,  cither  nith  an  express 
parol  promise  or  an  implied  promise  to  pay  it,  fix  a  new  period  from 
which  the  Btatiitc  starts  to  run ;  and  if  the  statute  had  begun  to  run 
upon  the  original  accoitot,  or  any  of  the  items  thereof,  before  the  acconnt 
was  atatetl,  it  continues  to  do  so,  notwithstanding  the  stating  of  the 
account,  unless  there  is  a  promise  in  writing  to  pay  the  account  as 
stated.'  It  is  true  the  rule  is  generally  tliat,  when  a  party  indebted 
npon  an  account  receives  and  retains  it  beyond  such  time  as  is  reason' 
able  andcr  the  circumstances,  and  according  to  the  usage  of  the  busi- 
ness, for  examining  and  returning  it,  without  communicating  any 
objections,  he  is  considered  to  acquiesce  in  its  correctness,  and  he 
becomes  bound  by  it  as  an  account  stated  ; '  and  a  court  of  equitj'  will 
not  open  it,  except  in  cases  where  there  have  been  mutual  mistakes, 
omissions,  fraud,  or  undue  advanl-age,  so  that  the  balance  stated  ia  in 
truth  vitiated,  and  in  equity  ought  not  to  stand.'  But  these  rules  rela- 
tive to  stated  accounts  are  held  not  sufflcient  US  enable  a  party  to  start 
the  statute  afresh,  by  stating  his  account,  where  the  statute  expressly 
^nores  the  force  of  a  new  promise  to  pay  such  balance  implied  tmm 
euch  statement,  without  objection,  to  raise  a  new  promise  to  overcome 
the  force  of  tlie  statute  of  limitations,  as  such  action  by  a  party,  if 
permitted,  would  place  it  within  the  power  of  parties  to  abrc^ate  the 
provisions  of  the  statute  in  reference  lo  the  eflbct  of  parol  acknowl- 
edgmeuts.* 

■tatiite  of  frauds,  TockinR  o.  WrH,  1  C. 
B.  858;  Sfogo  v.  Dean,  3  C.  &  P.  170; 
■a  tbe  Hction  ia  upon  the  account  stateil, 
and  not  for  tiie  original  indebwdnefls, 
Milward  v.  Ingram,  2  Mod.  43. 

1  Chue  V.  StnfTord.  116  Muss.  529; 
fiperry  v.  Moore,  12  Mich.  363. 

*  Freeland  r.  Heron,  7  Cranch  (U.  S.), 
1*7;  Laugdoii  v.  Roane.  8  Ala.  518;  Terry 
«.  Sickles,  13  Cal.  427;  White  ti.  Hamp- 
toa,  10  logra,  238;  Mansell  ti.  Pnyne,  IS 
La.  Ann.  124;  Wood  o.  Gault.  2  Md.  Ch. 
*33;  Brown  o.  Vandyke,  8  N.  J.  Eq.  795; 
Coopwood  V.  Bolton,  28  Miss.  212;  Murray 
V.  Toland,  3  Johoa.  (N.  Y.)  Cb.  589;  Con- 


aeqnn  v.  Fanning,  id.  687 :  Atwater  v.  Fow- 
ler, 1  Edw.  (N.  Y.)  Ch.  417;  I'hillips  o. 
Belden,  2  id.  1;  Lockwood  t>.  Thome,  11 
N.  Y.  170;  Ituren  v.  Hone.  2  Rirb.  (S.Y.) 
586;  Dows  P.  Durfee,  10  id.  213;  Beera  p. 
Reynolds,  12  id.  288;  Townloyn.  Denison, 
45  id.  490;  Pratt  v.  Weymsn,  1  McCord 
(S.  C.)  Ch.  156;  Tharp  v.  Tharp,  15  Vt- 
105. 

'  Famana  o.  Brooks,  9  Pick.  (Mass.) 
212;  Roberts  v.  Totten.  13  Ark.  609; 
Goodwin  v.  United  States  Ins.  Co.,  24 
Conn.  591. 

<  Reed  v.  Smith,  1  Idaho,  533;  Weath- 
erwai  o.  Coaumnes  Co.,  17  Cal.  344. 
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CHAPTER  XXIV. 
Set-off,  Recoupment,  &c. 

Ssc.  281.   Set-off,  when  Statate  begins  to  Claims  which  go  to  rednoe 

ran  against.  Plaintiff's  Claim. 

282.  Bringing  of  Action   suspends    Seo.  288.  Executor  may  deduct  Debt  due 

Statute    as    to    Defendant's  Estate,  when. 

284.  Statutory  Provisions  as  ta 

Sec.  281.  Set-off,  when  Statnte  begins  to  run  against. — The 
statute  of  limitations  is  not  only  applicable  to  a  claim  that  is  the  sub- 
ject-matter of  the  action  against  which  it  is  pleaded,  but  it  is  also  appli- 
cable to  a  set-off  that  is  pleaded  by  a  defendant ;  and  where  a  demand 
upon  which  the  statute  has  run  is  set  up  in  bar  of  an  action,  or  in 
diminution  of  the  principal  debt,  the  plaintiff  may  plead  the  statute 
thereto ;  or,  if  the  set-off  is  given  in  evidence  under  a  notice,  the  statute 
may  be  set  up  against  it  on  the  trial.^  The  rule  maybe  said  to  be  that, 
if  a  defendant  pleads  a  set-off,  the  plaintiff  may  reply  the  statute ;  but 
a  set-off  is  available  as  a  simultaneous  cross-action  would  be,  and,  if  it 
is  to  be  barred  at  all,  must  be  barred  at  the  time  of  the  commencement 
of  the  action.  In  other  words,  the  bringing  of  an  action  by  one  party 
saves  from  the  operation  of  the  statute  all  such  claims  of  the  defendant 
against  the  plaintiff  as  are  properly  the  subject  of  set-off,  and  which  are 
in  fact  pleaded  as  a  set-off  in  that  action.'    Where  there  are  cross- 

1  Hicks  V,  Hicks,  6  East,  16;  Harwell  not  accrae  within  six  years  before  the 
V.  Steele,  17  Ala.  372;  Ruggles  v,  Keele,  commencement  of  the  action.  In  an  ac- 
8  Johns.  (N.  Y.)  261.  In  Trimyer  v.  tion  to  foreclose  a  mortgage,  it  was  held  in 
Pollard,  6  Gratt.  (Va. )  560,  it  was  held  that  Iowa  that  the  defendant  may  plead  in  set- 
where  the  defendant  does  not  plead  a  set-  off  an  account  against  a  firm  of  which  the 
off,  but  files  his  account  and  gives  notice  plaintiff  is  a  member,  and  that  the  statute 
of  a  set-off,  as  the  plaintiff  cannot  reply  of  limitations  is  not  a  bar  to  the  set-off. 
the  statute,  he  is  at  liberty  to  rely  upon  it  Allen  v.  Maddoz,  40  Iowa,  124.  In  Cald- 
at  the  trial.  Hinkley  r.  Walters,  8  Watts  well  v.  Powell,  6  Baxter  (Tenn.),  82,  the 
(Penn.),  260.  A  debt  which  upon  its  face  defendant  had  an  account  against  the  de- 
appears  to  be  barred  cannot  be  used  as  a  cedent  for  board  and  lodging,  apparently 
set-off  without  evidence  to  take  it  out  of  acquiesced  in  by  her,  and  the  decedent 
the  statute.  Taylor  v,  Gould,  67  Penn.  held  a  note  against  him.  Upon  her  de- 
St.  152  ;  Watkins  v,  Harwood,  2  G.  &  J.  cease,  the  defendant  executed  a  new  note 
(Md.)  307;  Shoenberger  v.  Adams,  4  Watts  to  her  executor  for  the  old  note,  without 
(Penn.),  430 ;  Levering  v,  Rittenhouse,  4  any  deduction  on  account  of  his  claim 
Whart.  (Penn.),  130.  against  her.    In  an  application  for  an  in- 

2  In  Walker  v.  Clements,  15  Q.  B.  junction  to  restrain  the  collection  of  the 
1046,  the  plaintiff,  to  a  plea  of  set-off,  re-  note,  the  plaintiff  was  enjoined  to  collect 
plied  that  the  cause  of  set-off  **  did  not  the  note,  except  as  to  the  excess  over  that 
accrue  within  six  years "  of  the  plea;  and  portion  of  the  account  not  barred  by  the 
the  replication  was  held  bad,  because  it  did  statute  of  limitations. 

not  allege  that  the  cause  of  the  set-off  did 
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demands  between  tbe  parties,  which  accrued  at  nearly  the  same  time* 
both  of  which  would  be  barred  by  the  statute,  and  the  plaintifT  has 
saved  the  statute  by  suing  out  process,  but  the  defendant  has  Dot,  it 
has  been  held  that,  nevertheless,  the  defendant  may  set  off  siieh  de- 
mands.' Thus,  in  the  case  last  cited,  the  action  was  predicated  upoo 
a  bill  of  exchange  due  in  1784.  The  defendant  pleaded  thereto  the 
general  issue,  the  statute  of  limitations,  and  a  set-off.  The  act-off  con- 
sisted of  bills  of  excliange  and  notes  of  the  plaintiff  which  the  defendant 
bad  taken  np  on  his  at^^unt,  all  of  which  were  dated  in  1784.  The 
plaintiff  olijccted  to  the  set-off  on  two  grounds :  first,  that,  in  oriler  to 
entitle  the  defendant  to  go  into  evidence  respecting  the  bills  and  notea, 
they  ought  to  have  been  made  the  special  object  of  a  set-off;  and, 
second,  that  although  the  plaintiff's  demand  accrued  in  17^-),  yet  he 
had  kept  it  alive  by  haWng  sued  out  process  within  six  years  from  the 
date  of  ita  accrual,  and  bad  continued  it ;  but  that  as  the  defendant  had 
not  done  so,  bis  demaud  against  the  plaintiff  must  be  held  to  be  barred, 
and  therefore  was  not  a  proper  ground  of  set-off.  Both  of  these  objec- 
tions were  overruled.  Lord  KEmoN,  as  to  the  last  one,  remarking, 
"  that,  as  the  transactions  between  the  plaintiff  and  the  defendant  were. 
all  of  the  same  date,  and  as  the  bills  seemed  to  have  been  given  in  the 
course  of  those  transactions,  and  for  their  mutual  accomnio<)ation,  it 
would  be  the  highest  injustice  to  allow  one  to  have  an  operation  by  law, 
and  not  the  other,  and  that  be  would  therefore  hold  tbe  latl«r  to  be 
good  as  well  as  the  former,  and  suffer  them  to  be  set  off."  It  will  be 
observed,  however,  that  in  this  case  the  demands  were  similar,  and  had 
relfttion  to  tlic  i)rin(-ipal  (.■biiiii,  fin<l  in  order  to  give  effect  to  the  last- 
named  rule  this  condition  must  always  exist.' 

Sec.  282.  Bringing  of  Action  suapenda  Statute  aa  to  Defendant's 
ClaJme  which  go  to  reduce  Flalntiff'a  Claim. — The  rule  may  be  said  to 
be  tliat  the  bringing  of  an  action  by  the  plaintiff  stops  the  ruuuiiig  of 
the  stntiite  upon  all  demands  due  from  bini  to  the  defendant,  which,  in 
that  action,  are  the  proper  subject  of  a  set-off,"  and  which  are  in  fact 
pleaded  as  required  by  statute.'  Not  only  does  the  bringing  of  an 
action  stop  the  operation  of  the  statute  as  to  a  proper  matter  of  set-off, 
but  it  also  seems  that  it  revives  a  claim  which  is  actually  barred,  but 
which  is  the  proper  subject  of  recoupment  iu  the  action,  as  damages 
growing  out  of  the  same  transaction.  Tiuis,  in  an  action  to  recover  the 
price  of  goods  sold,  unsoundness  may  be  set  up  by  way  of  defence,  al- 
though an  action  to  recover  damages  therefor  is  barrctl.'  So  in  Georgia, 

>  Or.i  V.  Kusjiini,  2  Eap.  569.  aiiupted  in  Ponnsylvaiiin  is.  tliat  tlic  stat- 

»  Mann  v.  Palmer,  3  Abb.  App.  Dec  ute   nins  ngainst  tlie  pluiiitifT  until    the 

(N.  Y.)  162.  issuing  of  Iiis  writ,  nni  a^piiiht  the  M<-a<L- 

•  Walker  v.  Clements,  antr  ;   Moore  v.  ant  luitil  the  filing  of  liis  plea.     McClure 

I*hb[n.  28  Misa.  302;  MeElwi({  v.  James,  '  u.  Mrt'lure,  1  Grant's  Ca.s.  (Penn.)  222, 

88    Ohio    at.    38i.      But    set    Cilmore   n.  •  Trimyer  v.  PoUanl,  ante. 

Recci,  re   Penn.  St.  162;  King  r.  Coulter,  '  Ridille    v.    Krtinbiclil,    12    I-a.    An, 

2    Giaut'i  Css.    (Penn.)    77.      The  rule  297.     This  rule  ia  predicated   upon    tb« 
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it  has  been  held  that  in  an  action  on  a  note  the  defendant  is  not  predaded 
from  setting  up  a  failure  of  consideration,  or  a  pai-ol  warranty  of  the 
property  for  which  the  note  was  given,  and  a  breach  thereof,  although 
an  action  upon  such  warranty,  is  barred.*  So,  too,  the  statute  does  not 
defeat  a  defence  of  partial  payment,  although  the  statute  might  be 
a  bar  to  an  action  to  recover  therefor  if  it  stood  alone.  Thus,  where  an 
action  was  brought  upon  a  bond,  it  was  held  that  a  defence  of  payment 
by  board  furnished  to  the  obligee,  under  an  agreement  that  it  should  go 
in  reduction  of  the  bond,  was  admissible,  although  the  statute  had  run 
upon  most  of  the  account.^  So  it  has  been  held  in  England  that  a 
debt  otherwise  barred  may  be  a  good  set-off,  where  there  has  been  an 
express  agreement  that  the  debt  should  be  apphed  upon  the  demand  in 
suit.' 

Sec.  283.  Ezeoutor  may  deduct  Debt  due  Batata,  when.  —  It  has 
also  been  held  that  an  executor  may  retain  a  debt  due  by  a  legatee,  which 
is  barred  by  the  statute  as  a  set-off  against  the  legacy  to  him ;  *  and 
the  same  i*ule  has  been  applied  as  to  administrators,  and  it  has  been 
held  that  they  may  set  off  a  similar  debt  against  the  debtor's  share 
under  an  intestacy,  on  the  ground  that  one  of  the  next  of  kin  of  an  in- 
testate can  take  no  share  of  the  estate  until  he  has  discharged  his  obli- 
gation to  it,  and  paid  the  debt  in  full.^ 


ground  that,  where  a  person  seeks  to  en-  where  the  statate  contains  similar  provi- 

force  a  claim,  he  must  take  his  rights  sions. 

subject  to  all   the  counter  rights  of  the  ^  Munroe  v.  Hanson,  9  Ga.  898.     See 

defendant    incident   to  the    same   claim,  also  Evans  v.  Yonnge,  8  Rich.  (S.  C.)  118, 

The  same  rule  is  also  applied  to  a  defend-  where,  in  an  action  upon  a  bond  given  for 

ant,  who,  when  he  insists  upon  the  allow-  the  price  of  land,  a  defence  that  there  was 

ance   to  him  of  claims  upon   which   the  a  deficiency  in  the  quantity  of  land,  and  a 

statute   has  run,  is  held  to  be  precluded  consequent  partial  failure  of  the  consid- 

from  setting  up  the  stiitute  against  similar  eration,  was  held  admissible,  although  an 

demands  put  in  by  the  plaintiff,  especially  action  to  recover  therefor  would  have  been 

when  there  u  an  implied  agreement  that  barred.     See  also  Richardson  v.  Bleight,  8 

one  shall  go  in  discharge  of  the  other  pro  B.  Mon.  ( Ky. )  580. 
tanto,  as  is  the  case  in  matters  of  book  >  King  v.  King,  9  N.  J.  £q.  44. 

accounts.     GuUick   v.   Turnpike  Co.,  14  «  Smith  v.  Winter,  12  C.  B.  487;  Row- 

N.   J.    L.  545.     In   Massachusetts,   it  is  ley  v,  Rowley,  L.  R.  1  Q.  B.  D.  468. 
held  that  the  filing  of  a  claim  in  set-off  by  *  Courteney  v,  Williams,  8  Hare,  639. 

a  defendant  is  equivalent  to  the  commence-  *  In  re  Cordwell's  Estate,   L.   R.    20 

ment  of  an  action  thereon,  so  far  as  regards  £q.  644.    In  Pennsylvania,  it  has  been  held 

the  statute  of  limitations,  and  that,  if  the  that  an  heir  who  is  claiming  a  share  of  an 

plaintiff  discontinues  his  action,  the  de-  intestate's  estate  may  set  up  the  statute  in 

fendantmay  bring  his  action  thereon  within  bar  of  a  claim  due  from  him  to  the  estate, 

three  months  thereafterwanls,  although  the  Dr}'sdale's  Appeal,  14  Penn.  St.  531.    But 

time  of  limitation  has  expired,  the  same  in  Rose  v.   Gould,   11  Eng.  L.  &  £q.  10, 

as  the  plaintiff  in  an  action  may  do  when  under  a  similar  state  of  facts,  a  contrary 

his  action  has  failed  because  of  some  defect  doctrine   was  held,   and  the  latter  case 

in  process,  &c.  Hunt  v.  Sjmulding,  18  Pick,  seems  to  be  supported  by  the  cases  pre- 

(Alass.)  521.     And  such  would  doubtless  viously  cited  in  this  and  the  preceding 

be  held  to  be  the  rule  in  all  the  States  note. 
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Seo.  284.  Btatntory  Frovlslona  aa  to.  —  In  Wisconsin,  by  statute, 
the  commencement  of  aa  action  hy  the  plaintiff  is  treated  as  the  com- 
mencemont  of  an  nctioo  by  the  defendant  upon  any  debt  or  contract 
which  can  properly  be  alleged  by  way  of  set-off,  and  the  tjmc  of  tbe 
limitation  of  such  debt  is  to  be  computed  in  the  same  manner  as  though 
an  action  bad  been  commenced  thereon  at  the  time  when  the  plaintiff's 
fiction  was  commenced ;  and  if  the  statute  had  run  upon  the  set-off  at 
that  time,  it  is  barred  the  same  as  the  principal  debt  would  be."  So, 
also,  in  Arkansas,  the  statute  is  expressly  applied  to  any  debt  or  simple 
contract  set  up  as  a  set-off,  whether  by  plea,  motion,  or  otherwise.' 
la  Michigan,  a  similar  provision  to  that  contained  in  the  statute  ot 
Wisconsin  exists ; '  also  in  Massachusetts,*  Vermont,*  and  in  Maine. 
But  in  the  statute  of  the  latter  State  it  is  provided  that  if  the  plaiiititTs 
action  fails  by  the  non-suit  or  other  acte  of  the  plaintiff,  the  defendant 
alleging  the  set-off,  they  may  commence  a  nen  action  thereon  within  six 
months  from  the  time  of  the  termination  of  the  suit,*  But  these  stat- 
utory provisions  are  only  confirmatory  of  the  doctrine  previously  stated 
in  the  text,  held  under  etalutcs  which  contained  no  such  exceptions  ;  but 
the  wisdom  of  inserting  them  in  the  statute  is  manifest,  in  that  the  rule 
is  thus  made  permanent,  and  not  subject  to  any  question  or  exception. 

'  See  Appendix,  WUconain,  }  33.  *  Appendii,  Mafisachusetts. 

'  Appendix,  ArkoDMis,  g  33.  *  Appendix,  Veraionl,  {  20.  - 

•  Appendix,  Uichigut,  5  IB.  •  Appendix,  Miine,  S  24  J 


i 
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CHAPTER  XXV. 

CO-CONTRACTOBS,    &C. 

Seo.  285.  Statntoiy  ProviflionB  as  ta  Seo.  287.  PresentDoctrineinthiBGoimtrf. 

286.   Grounds  upon  which  Doctrine  288.  Assent  of  a  Co-contractor  to  a 

of  Whitcomb  v.  Whiting  is  Part    Payment   by  another, 

predicated.  Effect  of. 

Sec.  285.  Statutory  Provisions  as  to.  —  The  doctrine  of  Whitoomb 
V,  Whiting,^  that  an  acknowledgment,  new  promise,  or  payment,  made 
by  one  of  two  or  more  joint  contractors,  will  remove  the  statute  bar  as 
to  all,  has  practically  but  little  force  at  the  present  day,  as  in  many  of 
the  States '  the  legislature  has  expressly  over-ridden  it  by  providing 
that  no  acknowledgment,  promise,  or  part  payment  made  b}*  one  joint 
debtor  shall  deprive  the  others  of  the  benefit  of  the  statute ;  whUe  in 
others '  the  same  result  is  practically  reached  by  a  provision  that  no 
acknowledgment  oi*  promise  shall  be  sufficient  to  revive  a  debt,  unless 
it  is  made  in  writing,  under  the  hand  of  the  party  to  be  charged  thereby ; 
and  in  others,  the  courts,  without  any  express  legislation,  have  repudi- 
ated the  doctrine  as  unsound,  predicated  upon  erroneous  reasoning,  and 
opposed  to  the  spirit  of  these  statutes.  Especially  is  this  the  case  in 
New  Hampshire,*  Pennsylvania,*  Tennessee,'  Eiansas,^  Florida,'  Mary- 

>  Whitcomb  v.  Whiting,  Doug.  652.  North   Carolina,    Mclntire   r.  Oliver,   2 

*  Maine,  Vermont,  Massachusetts,  Ar-  Hawks  (N.  C),  209 ;  Virginia,  Rhode 
kansas,  Colorado,  Geoigia,  Indiana,  Island,  New  Jersey,  and  Delaware, — the 
Mississippi,  Missouri,  North  Carolina,  doctrine  of  Whitcomb  v.  Whiting  has  been 
Michigan,  Wisconsin,  Virginia,  and  West  approved  and  followed ;  but  in  all  those 
Virginia.  States  except  Connecticut,   New   Jersey, 

«  New  York,  Alabama,  Iowa,  Minne-  Rhode  Island,  and  Delaware,  the  legisla- 

sota,  Kansas,  South  Carolina,  Ohio,  Call-  ture  has  repudiated  the  doctrine  and  forced 

fomia,  Oregon,  Nevada,  Nebraska,  Texas,  the  courts  to  i«cede  from    it.      But  in 

Arizona,  Dakota,  Idaho,  Montana,  Utah,  Pennsylvania,  Kentucky,  New  York,  New 

and  Wyoming.  Hampshire,  Tennessee,  Indiana,  Alabama, 

*  Exeter  Bank  v.  Sullivan,  6  N.  H.  Kansas,  Nebraska,  Illinois,  Florida,  Ohio, 
124;  Kelly  v.  Sanborn,  9  id.  46;  Whipple  Maryland,  Georgia,  South  Carolina,  and 
V.  Stevens,  22  id.  219.  In  Massachusetts,  North  CaroUna,  the  doctrine  was  repudi- 
Cady  V.  Shepherd,  11  Pick.  (Mass.)  400;  ated  by  the  courts,  either  wholly,  or  ex- 
Sigoumey  v.  Drury,  14  Gray  (Mass.),  887;  cept  as  to  partners,  before  the  legislature 
Connecticut,  Clark  v.  Sigoumey,  17  Conn,  in  any  of  them  had  placed  any  restraint 
511  ;  Maine,  Parker  v,  Merrill,  6  Me.  41;  upon  the  courts  in  that  respect. 
Shepley  v,  Waterhouse,  22  id.  497;  Ver-  »  Levy  v.  Cadet,  17  8.  k  R.  (Penn.)  126; 
mont,  Wheelock  v,  Doolittle,  18  Vt  440;  Searight  v,  Craighead,  1  P.  &  W.  (Penn.) 


•  Beloit  r.  Wayne,  7  Yerg.  (Tenn.)  684;         »  Steele  v,  Soule,  20  Kan.  89. 
Muse  V,  Donelson,  2  Humph.  (Tenn.)  166.       .  »  Tate  v.  Qements,  16  Fla.  889. 
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land,'  Illtnois,*  and  by  tbe  United  States  Supreme  Court;'  while  in 
Connecticut,  New  Jersey,  Rhode  IslaDd,  and  Delnware  the  dix-trtoc  of 


IBS;  Itpppert  V.  Cilvin,  48  Penn.  3t.  248[ 
Bush  o.  iitowell,  71  U.  208.  The  uok  of 
V*ii  Kearea  v.  Panaale*,  2  S.  V.  623, 
bsillg  t,  leading  roue  in  this  ivuntry,  in 
oppoailiuri  to  the  doutrine  of  Whitconib  v. 
Whiting,  unit,  aud  tht  opinion  ot!  Bkon- 
■OH,  J.,  bring  mch  ■  niasterlj  review  oF 
eaaa  and  tiie  priiiciiilea  tDvoked.  1 
give  it  eotir«.  He  said:  "Thu  qneation 
n  the  statute  of  limits tionii:  and  the 
cue  bthortly  ihb:  Tbp  pUiotiS  auea  an 
ite  nuulw  by  thnw  purtnura,  on  the  grat 
day  of  May,  I83I,  and  payable  immedi- 
ately. The  partnurabip  iru  diasolTed  in 
the  ipriiig  uf  \bS'2;  the  suit  was  com- 
menctid  iu  July,  18*7,  more  than  sixteen 
ra  aftor  the ciiuse  of  actJuD  had  accmml; 
aiid  the  jary  Gad  a  praniise  by  '  John  Von 
Keuren.  one  of  the  Jefendants,' within  aii 
1  befure  action  brought;  but  they  fiud 
M*  promUn  by  Either  of  the  otlier  defeud- 
anta.  Thti  new  pruuiieo  by  John  Vua 
Kearen  was  made  more  than  Dine  yenrs 
after  the  piirtnRrship  n-oa  disiolvGd  ;  sud 
t  than  four  years  after  an  action  upon 
note  hud  been  barred  by  tbe  slntute  of 
limitations.  It  cannot  but  Miilie  ercry 
one  with  some  degrw  nf  astonishment  that 
the  proiniae  of  one,  made  at  such  a  time, 
and  unilcr  such  i-irrnmstnnces,  ahoiiM  bind 
all  of  the  defi-mlnnti.  Bnt  still  tbe  qnes. 
tion  must  be  eonsjitercil  npnn  n'lthorirr; 
and  if  tlie  rule  has  liei'ii  so  srttleil.  it  munt 
he  followff'l,  whalevi'r  "*e  may  think  of  it 
as  an  orijxinHl  ]irn|>osition. 

"  B.fiiri'  li)i)kinft  nt  tlie  cnsen,  I  will  in- 
quire for  a  moniHTit,  how  tlii-  matter  stnnils 
upon  prinrriple,  and  linwi^ror  mneh  it  may 
be  out  of  thp  onlinary  ronrse,  I  will  bi-^n 
by  n-fi>rriris  to  the  "stntute.  The  words 
are:  'The  fnllonHnf:  actions  [including  nn- 
samjisil]  s]iii\\  \v  commenced  witliin  six 
years  nest  after  the  cause  of  siieh  aclion 
accnieil,  and  not  after.'  2  B.  S.  295,  §  18. 
If  the  ]i1aiiitiir  SUPS  on  the  not«,  'the 
cause  of  m-tiou  acerucil '  mors  than  sixteen 
years  befuri!  llie  suit  was  commenced,  and 
of  course  the  action  is  barred.    There  is 


but  one  possilile  mode  of  esc«ping  this  dif- 
boulty  ;  and  thut  is  by  saying,  that  the 
plainlilT  does  not  sue  u[ton  the  note,  hot 
upon  the  p^w  promise;  treating  it  as  a  new 
cDDtract  springing  out  of,  and  supported 
by,  the  original  consideration.  That  will 
do  very  well  where  the  original  pnuBiaD 
was  made  hy  one;  or  if  by  more  thmi  on<s 
where  all  join  in  making  the  uow  contract. 
But  in  this  cose  the  new  contract  waa 
made  by  only  one  of  the  three  original 
debtors;  and  the  ijnestion  is,  n-bat  binds 
the  other  tuo!  Aa  they  did  not  coutmrl 
for  themselves,  it  is  not  thiar  at^mmient^ 
unless  Jobo  Van  Kenren,  who  made  tho 
new  promise,  had  authority  to  wmlra.^  for 
them.  The  only  aalhority  elainieil  for  bim 
is,  tbat  he  had  before  hivn  the  partner  of 
the  other  two.  Thia  leads  to  an  ini|Dit7 
concerning  the  principle  oo  which  tuwii 
partner  con  bind  all  his  associitea.  An4  ■ 
it  is  generally  agreed,  that  it  is  tlie  priuut  1 
pie  of  agency.  Each  partner,  when  aclinj^  n 
within  the  scope  of  tho  {Artnersbip,  ia 
deemed  to  be  tlie  authorised  agent  oF  all 
his  fellows.  The  authority  i*  prxsunied 
from  the  nature  and  necenity  of  the  caaa; 
for.  without  it,  third  penwtis  wotild  nttt  Irt 
safe  in  dealing  with  one  of  the  asi,ociale->, 
and  the  business  of  the  partnership  coutrl 
not  be  carri<il  on  willi  success.  Kow,  bow 
Ion;;  doi's  this  presumed  agency  <-ontinue! 
Clenrly.  no  lon^r  than  the  necessity  for  it 


I,  for 


t  jmrpos 


Msi's  wi(b  tbe  lemiination  of  tbe 
partnership.  When  that  is  dissolved  there 
is  no  lon^r  any  ground  for  presuniing  an 
acncy,  except  an  to  such  things  as  are 
indispen^ililc  in  winding  up  the  con.-evns 
of  the  c<iut|>any.  If  then:  be  no  agni-m<>nt 
to  the  cnnirary,  it  may  be  presuiiicd  that 
eaeh  partner  slill  lias  authority  to  d is |iose 
of  tbe  partnership  projierty,  to  lolleet, 
adjust,  an<l  jiay  d.-hts,  and  give  pro|wr 
aequittinces.  Bnt  there  is  nil  ground 
B-Iintever  for  prc'suiiring  a  jiowcr  to  make 
new  promises  or  en^-ayemcnls  in  the  nanie 
of  ihc  firm,  even  lliough  they  only  ehnnge. 
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Whitcomb  v.  Whiting,  mpra^  is  still  adhered  to.    It  is  not  necessary  to 
discuss  the  accuracy  of  this  doctrine,  as  it  has  been  attacked  and  also 

without  iDcreasing  the  prior  obligations  of  England  is  Whitcomb  v.  Whiting,  Dong, 

the  partners.    We  shall  presently  see,  upon  652,  where  Lord  Mansfield  and  his  associ- 

authority,  that  they  have  no  such  power.  ates  held  that  part  payment,  within  six 

**  In  reference  to  the  statute  of  limita-  years,  by  one  of  four  joint  and  several 
tions,  a  distinction  has  sometimes  been  makers  of  a  promissory  note,  took  the  case 
taken  between  a  new  promise  made  before  out  of  the  statute  of  limitations  as  to  all  of 
the  statute  has  run,  and  one  made  after  the  makers.  That  case  is  distinguishable 
the  parties  have  been  exonerated  by  the  from  the  one  before  us  in  two  particulars, 
lapse  of  time.  That  would  sustain  the  First,  it  does  not  appear  in  that  case  that 
defence  in  this  case;  for  the  statute  had  the  action  was  barred  prior  to  the  pay- 
run  upon  the  claim  long  before  the  new  ment;  while  here,  the  statute  bar  was  com- 
promise was  made.  But  the  defence  may  plete  long  before  the  new  promise  was 
be  rested  upon  the  still  broader  ground,  made.  Second,  that  was  the  case  of  a 
that  the  dissolution  of  the  partnership  was  payment,  which  has  been  deemed  much 
a  revocation  of  the  agency,  and  the  power  safer  ground  to  go  upon  than  a  new  prom- 
of  the  partners  to  bind  each  other  by  new  ise  or  acknowledgment.  Lord  Tenterden's 
engagements  ceased  from  that  moment.  Act,  9  Geo.  IV.  c   14,  which  requires  a 

"  The  statute  of  21  James  I.  c  16,  writing  in  the  case  of  a  new  promise  or  ac- 
which  limited  actions  on  promises  to  six  knowledgment,  leaves  the  effect  of  a  pay- 
years,  was  not  very  well  received  by  the  ment  untouched;  and  such,  in  substance, 
legal  profession  ;  and  although  the  early  is  the  provision  in  our  recent  code.  Stat, 
decisions  under  it  are  not  open  to  much  1849,  p.  638,  §  110.  In  Wyatt  t;.  Hodson, 
observation,  it  was  not  long  before  the  8  Bing.  309,  Tixdal,  C.  J.,  said:  *The 
courts  l)egan  to  regard  the  statute  with  payment  of  principal  or  interest  stands  on 
disfavor,  and  to  resort  t^  the  most  subtle  a  different  footing  from  the  making  of 
constructions  for  the  purpose  of  restricting  promises,  which  are  often  rash  or  ill  inter- 
its  influence.  There  was  a  period  when  preted,  while  money  is  not  usually  paid 
one  who  was  spoken  to  on  the  subject  of  without  deliberation ;  and  payment  is  an 
an  oM  debt  could  not  well  give  a  civil  unetiuivocal  act,  so  little  liable  to  miscon- 
answer,  without  saying  enough  to  take  the  struction  as  not  to  be  open  to  the  objection 
case  out  of  the  statute.  At  a  later  period,  of  an  ordinary  acknowledgment.'  There 
and  since  the  commencement  of  the  pres-  is  force  in  these  remarks, 
ent  century,  the  courts  began  to  regard  «*But  I  do  not  intend  to  lay  much 
this  as  a  beneficial  statute,  —  a  statute  of  stress  upon  the  distinctions  l)etween  that 
repose,  —  and  commenced  the  difficult  task  case  and  the  one  at  bar.  Lord  Mans6eld 
of  retracing  their  stejw.  But  there  were  made  no  distinction  between  the  influence 
many  obstacles  in  the  way  of  the  backward  of  a  payment  and  a  promise  ;  and,  if  his 
movement ;  and  the  legislature,  both  here  reasoning  is  sound,  it  reaches  this  case. 
and  in  England,  took  up  the  matter,  and  His  words  are:  'Payment  by  one  is  pay- 
went  beyond  the  old  statute,  by  requiring  ment  for  all,  the  one  acting,  virtually,  as 
the  new  promise  or  acknowledgment  to  be  agent  for  the  rest ;  and,  in  the  same 
in  writing.  In  rx)n8equence  of  the  eariy  manner,  an  admission  by  one  is  an  ad- 
departure  from  principle  in  the  construe-  mission  by  all  ;  and  the  law  raises  the 
tion  of  the  statute,  the  different  views  promise  to  pay,  when  the  debt  is  admitted 
which  prevailed  at  different  i>eriods,  and  to  be  due.*  Nothing  but  the  great  name 
the  unequal  pace  of  the  courts  in  attempt-  of  Lord  Mansfield  could  have  given  cur- 
ing to  get  back  on  to  solid  ground,  the  rency  to  this  reasoning.  It  is  plain  enough 
books  are  full  of  conflicting  decisions;  and  that  *  payment  by  one  is  payment  for  all,' 
any  attempt  to  reconcile  them  would  be  a  so  far  as  relates  to  the  satisfaction  of  the 
useless  waste  of  time.  I  shall  not,  there-  debt;  but  that  fact  neither  shows,  nor  has 
fore,  go  into  a  general  review  of  the  cases,  it  any  tendency  to  show,  a  new  promise  or 
"  The  leading  case  on  this  question  in  acknowledgment  by  the  other  joint  debt- 
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enstained  by  some  of  the  ttbleet  judges  in  this  country ;  and  the  jndg- 

ment  of  the  profession,  as  well  as  of  the  people  generally,  as  to  the 

Paytnuit  i»  nothing  more  thnn  an  decision  in  Douglass  ia  now  rfgardtid  m 
admission  tbst  the  debt  is  dae;  and,  like  good  law  iu  England.  Feuhom  v,  Raynal, 
any  other  BdmisBioo,  it  can  ddI;  affect  tLe  2  Bing.  306;  Fritthanl  v.  Draper,  1  Bus*, 
party  who  niakcs  it,  uq1«u  he  hus  author-  fc  Myl.  lt>l.  But  it  ie  not  m  id  tltis 
ity  to  speak  for  others  as  well  m  himself,  coantiy.  Although  the  cast  in  Douglaaa 
A  jointdebtor  has  do  anch  authority,  it  has  beearollowed  in  some  of  th«  States,  it 
cannot  be  justly  iufemid  from  the  relation  has  been  queationcd  Id  otheis;  and  in  bot- 
whichhesustsLDs tothootherjoint dtbtuta;  end  of  the  States,  and  by  the  Supreme 
•nd  though  he  may  conclude  himself  by  an  Ojurt  of  the  United  States,  it  has  been 
Bdmiuioii,  hecsnnot  conclude  them.  His  wholly  dbregnrded.  1  shall  bercaflur  have 
Lordship,  after  saying  that  'payment  by  occasion  to  refrr  to  some  of  the  esses. 
one  is  payment  for  all,'  adds,  'the  one  act-  "  1  will  now  inquire  how  the  questimi 
ing  virtually,  as  agent  for  the  rest.'  If  the  stands  in  this  Slotc  It  first  camK  up  in 
neanicg  be,  that  tbero  ia  such  an  agency  Smith  v.  Ludlow,  6  Johns.  (N.  Y.)  2S7, 
IB  will  make  tbe  payment  by  one  inure  to  nearly  forty  years  ago,  when  the  statute  of 
th«  benefit  of  all  the  joint  debtors,  the  limitations  icas  in  bad  repute,  and  when 
reasoning  is  well  enough;  but  it  provca  few  toen  ventured  to  think  for  themselvee 
nothing  on  the  point  in  controTcrsy.  if  after  Lord  Mansfield  had  spoken.  The 
the  meaning  be  tbnt  one  joint  debtor  is  court  said,  tliat,  where  the  origiual  d«bt 
the  agent  of  the  others  for  the  purpose  of  was  proved,  the  confession  of  one  partQcr, 
making  admissions  to  bind  them,  that  was  though  mode  after  the  dissolution  of  the 
ning  the  very  point  to  be  proved;  and  partnership,  would  bind  the  other,  so  as  to 
the  assumption  had  neither  authority  nor  prevent  him  from  availing  biroself  of  the 
argument  to  aupjurt  it.  There  is  nothing  statute  of  limitations.  This  was  said  on 
in  the  relation  of  joint  debtors  from  which  the  authority  of  Whitcomb  v.  WhitiuK, 
such  an  agency  can  be  inferred.  A  joint  already  mentioned,  and  Jackson  v.  Fair- 
obligation  is  the  only  tie  which  links  bank,  2  H.  Black.  340,  which  was  decided 
them  together;  and  from  the  natnre  of  the  on  the  authority  of  the  same  cosr,  thonf^h 
case,  payment  of  the  debt  is  the  onlv  thing  it  nout  a  more  eilravngaiit  Icugth.  Ot 
which  one  has  sutbority  to  do  for  all.  I  the  case  in  Douglass  I  have  already  spo- 
«m  persuaded  that  such  a  decision  would  ken;  and  of  the  case  in  BUckstone  it  ia 
not  have  been  made,  had  it  not  been  for  enough  to  say,  that  it  has  been  coodemnol 
the  strong  disposition  which  prevailed  at  in  England,  Brandram  v.  Wharton.  1  B. 
that  time  to  get  round  the  statute  of  limi.  &  Aid.  463,  and  overruled  in  this  State, 
tations.  It  was  in  direct  conflict  with  Koaevelt  v.  Mark.  6  Johns.  Cb.  (N.  V.) 
Bland  ti.  Haselrig,  2  Ventris,  151,  which  S66,  2»1.  I  may  add,  that  what  was  said 
was  decided  ninety  years  before,  when  the  in  Smith  v.  Ludlow,  about  binding  one 
statute  was  in  better  repute;  and  which  is  psrtner  by  the  confessions  of  the  other, 
sn  authority  in  point,  against  the  judg-  made  after  the  Jiartnership  had  been  dis- 
ment  under  review.  The  case  was  this:  solved,  was  not  necessary  to  the  decision  of 
In  assumpsit  against  four,  tbe  statute  of  the  cause;  for  there  had  been  confessions 
limitations  was  pleaded,  and  the  verdict  by  both  of  the  partners,  which  the  court 
was,  that  one  of  the  defendants  promised  held  suflicient  to  take  the  case  out  of  the 
within  six  years,  but  the  others  did  not.  statute,  without  making  the  admission  of 
Upon  this  verdict  judgment  was  rendered  one  evidence  against  the  other;  stiU.  on 
for  the  defendants.  The  case  of  Whit-  the  authority  of  this  case,  and  those  in 
comb  V.  Whiting  has  been  several  times  Douglass  and  Blackstone,  it  was  decided 
questioned  in  England,  and  in  Atkins  v,  in  Johnson  v,  Beardslee.  15  .lobns.  3,  that 
"Tredgold,  2  B.  &  C.  23,  the  court  seemed  the  promise  of  one  joint  debtor  nvas  suffi- 
much  disposed  to  disregard  it.  But  the  cient  to  take  the  case  out  of  the  statute, 
authority  of  a  great  name  has  pi^ved  more  And  in  Patterson  p.  Choato,  7  Wand.  4*1, 
than  a  match  for  common  sense;  and  the  it  was  held,  that,  although  one  partner 
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wiadom  of  the  doctrine  is  best  evidenced  bj  the  circiuDstaBce  that  it 
has  been  nearly  obliterated  b^*  kgisktive  and  judicial  action. 

eannot,  after  a  diaaolution,  bind  the  other  would  accost  the  nnaettled  bvsiiiees  el  th« 
by  a  new  contract,  jet  his  acknowledgment  partnenhip,  it  was  held  that  his  aubee* 
of  a  prerioos  debt  due  from  the  partner-  qaent  admisaion  of  a  balance  diae  from  tbt 
ship  will  bind  the  other  partner,  ao  Car  aa  firm  to  the  plaintifb  on  account  would 
to  prevent  him  from  availing  himself  of  not  bind  his  eopartner.  The  court  aaid» 
the  statute  of  limitations.  This  doctrine  it  was  '  a  clear  case.  After  a  diaaolutiom 
has  been  mentioned  on  other  occasions,  of  a  copartnership,  the  power  of  oue  party 
Hopkins  v.  Banks,  7  Cow.  653 ;  Roseveh  to  bind  the  othen  wh<^y  ceases.  There  i* 
r.  Mark,  6  Johns.  Th.  291 ;  Dean  v.  Hewit,  no  reaaon  why  his  acknowledgment  of  m 
5  Wend.  262;  but  there  are,  I  believe,  no  account  diould  bind  his  copartners  aaj 
other  decisions  in  this  State  to  the  like  more  than  his  giving  a  promisaory  note  ia 
f  ffent  In  Patterson  v.  Choate,  the  aiz  the  name  of  the  firm,  or  any  other  acU' 
years  had  run,  and  the  bar  was  complete  This  doctrine  was  reasserted  and  applied 
before  the  acknowledgment  was  made.  No  in  San  ford  v.  Mickles,  4  Johns.  224,  when 
one,  I  venture  to  say,  who  does  not  go  it  was  held  that  a  partner  to  whom  aur 
upon  the  ground  that  the  statute  of  limi-  thority  had  been  given  on  the  dissolutiaa 
tations  ought  not  to  be  enforced  can  as-  to  collect  and  pay  debts  could  not  indorst 
sign  a  solid  reason  for  the  distinction  be-  a  promissory  note  belonging  to  the  firm  89 
tween  contracting  a  new  debt  against  a  as  to  pass  the  title  to  the  indorsea.  Sea 
former  partner,  and  making  an  acknowl-  Yale  v.  Eames,  1  Met.  486^  In  Waldaa 
etlgment  which  shall  charge  him  with  that  v.  Sherburne,  15  Johnsu  409,  it  was  aga&a 
which,  though  once  a  debt,  had  ceased  to  decided  that  the  admission  by  one  of  thi 
be  so  by  the  operation  of  law.  I  agree  with  partners,  after  a  dinolution,  of  a  balanoe 
the  late  Chief  Justice  Spencer,  in  Sands  v.  against  the  firm,  did  not  bind  the  other 
Gelston,  15  Johns.  519,  that  '  the  statute  partner.  And  where  the  notke  of  dissolo*^ 
of  limitations  is  the  law  of  the  land;  *  and  tion  stated  that  the  business  would  bt 
that  in  point  of  principle  '  there  is  no  sub-  settled  by  one  of  the  partners,  who  was 
stantial  difference  between  a  debt  barred  duly  anthoruKed  to  sign  the  name  of  the 
by  the  statute  of  limitations,  and  a  debt  firm  for  that  purpose,  it  was  held  thai 
for  the  payment  of  which  the  debtor  has  such  partner  could  not  r^iew  a  note  pra- 
been  exonerated  by  a  discharge  under  a  viously  given  by  the  firm,  and  which  wit 
bankrupt  or  insolvent  act.'  Still,  if  there  running  in  the  bank  at  the  time  of  tha 
was  no  counter-balance  in  the  adjudica-  dissolution.  National  Bank  v.  Norton,  1 
tions  of  our  own  courts,  I  should  feel  Hill  (N.  ¥.)•  572.  Mitchell  v,  Ostrom, 
l>ound  to  follow  the  two  or  three  cases  2  id.  520,  asserta  the  same  general  doc- 
which  support  the  plaintiflTs  claim,  and  trine.  And  in  Baker  v.  Stackpole,  9  Co^ 
leave  reforms  to  the  legislature.  But  those  (N.  Y.)  420,  the  rule  that  one  partner, 
ca^cs  conflict  in  principle  with  many  other  after  a  disaolution,  cannot  bind  hia  fal- 
decisions  in  this  State^  and  cannot  be  sup-  lows  by  an  admission  relating  to  par^ 
ported.  nership  transactions,  was  sanctioned  bj 
"  Although  the  rule  is  different  in  Eng-  the  unanimous  judgment  of  the  court  fi 
land  in  relation  to  admissions  eonceming  the  correction  of  errora. 
partnership  transactions.  Wood  v.  Brad-  "Enough  has,  I  think,  been  laid  t* 
dick,  1  Taunt.  104,  it  has  been  settled  by  justify  the  remark  that  the  two  or  thna 
a  series  of  adjudications  in  this  State,  that  cases  on  which  the  plaintiff  relies  caoaot 
the  authority  of  partners  to  bind  each  be  suj^xirted.  They  conflict  in  princ^lt 
other  by  an  undertaking  or  admission,  with  a  series  of  decisions  spreading  over  a 
even  though  it  relate  to  partnerehip  tran»>  period  of  forty  years,  and  including  a  dt^ 
actions,  ceases  with  the  partnership^  In  termination  of  the  court  of  last  resort. 
Hackley  v.  Patrick,  3  Johns.  536,  although  "  But  this  is  not  all.  Since  tha  Ob- 
it was  mentioned  in  the  notice  of  dissoln-  prame  Court  first  fell  into  the  error  of  UAr 
tion  that   Hastie,  <Hia  of  th«  p9itiiei%  lowing  Whitoonh-  «L  Whitiflig,  tht 
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Sec.  28G.    Oroimds  upon  iThlch  Doctrine  of  Wliltoomb  v.  Wliitiiig 
U  predicated. — The  ground  upon  which  the  doctrine  of  Whitcomb 

•r  dwision  upon  th*  Btatuta  of  liraiutions  Iha  case  btfore  as.  Brewster  «.  Huiie- 
kai  under^ne  a  grrat  cbnngn  in  this  uoun-  maa,  Dtiilley  (Oa.),  ]3S.  It  lus  Lcpn  de- 
tiy,  And  particularly  in  thia  Slate.  At  cided  by  the  Court  of  Atipcals,  in  South 
the  former  puHoil,  tUe  atatuts  nniDunted  to  Curahna,  tliat  a  promise  by  one  partner 
little  more,  in  juilicial  coristniptiun,  than  made  after  tho  diitsalutioD,  and  afier  Ihe 
>  ground  for  pnsuming  the  debt  paid,  statute  had  run,  wiU  not  cliargt^  the  Dlii«r 
which  might  be  n^butted  by  tbe  mun  ad-  partner.  Ste«1e  v,  Jennings.  1  McMnll. 
MiMion  that  such  waa  not  the  tact.  But  (S.  C.)  207.  In  the  Eieter  Bank  v.  SulU- 
the  kw  i*  not  w  now.  There  mu«  be  a  van,  6  N.  H.  18*,  the  authority  of  VThit- 
promiae,  a  n«>r  contract,  though  founded  comb  v.  Whiting  wai  wholly  denied;  and 
•n  the  original  conaidemtion,  to  take  a  the  court  held  that  a  papncnt  by  nno  of 
«aae  out  of  the  atntute.  If  the  promise  is  the  joint  raaltera  of  a  promissory  iioW  dii) 
sot  etpreaa,  the  cnse  moat  be  such  that  it  not  take  the  case  out  of  the  statute  aa  f) 
MO  be  fairly  implieil.  There  muit,  at  the  the  other.  In  Alabama,  a  promise  by  lh» 
leaat,  be  a  pl^  admission  that  the  debt  principal  debtor  will  not  revire  the  de- 
ls dne.Bud  thai  the  party  ia  willing  to  pay  mand  against  a  co-debtor,  who  ia  a  «nn>- 
it.  Allen  v,  Webster,  IB  Wend.  (N.  Y.)  ty.  Lowther  v.  Chuppfl,  8  Ahi.  S-IS.  In 
tit;  Stalfonl  p,  Riuhardson,  id.  S02;  Brll  Tennesaee,  a  promise  by  one  piriJier,  after 
«,  Uorrison.  I  Pot.  {U.  S.)  3flS.  It  is  the  the  dissolution  of  the  partnerahlp,  to  jiay 
maw  promise  and  not  tho  mere  acknowl-  a  note  made  by  the  firm,  does  not  taka  the 
•dgmont  that  revives  the  debt  and  takes  it  cue  oat  of  the  statute  of  llmltationa  as  to 
•Qt  of  the  Rlatule.  Rosevclt  v.  Mark,  S  the  othrr  partner.  Betoit  v.  Wynne,  7 
Johns,  (m.  V.)  Ch.  Seo.  Tills  doctrine  is  Torg.  (Tenn.)  S3«  ;  Muse  i>,  Donelson,  2 
anslaincd  by  many  decisions  in  other  Humph.  (Tenn.)  ISA.  This  is  also  the 
Stairs:  but  1  do  not  think  it  oeceasary  to  rule  in  Pennsylvania.  Ijiivy  v.  Cailet,  17 
«ite  thnm.  8.  &  R.  (Pnin.)  12«  ;  Bearight  v.  Cnug- 
"The  case  of  Whitcomb  r.  Whiting  head,  1  P.  ft  W.  (Penn.)  1SS.  It  la  iIm 
tus,  to  a  limited  extent,  been  followed  in  held  in  Indiana  that  the  power  of  on* 
Masaachnaetta:  Cady  d.  Shejiherd,  11  Pick,  partner  to  bind  the  oilier  by  the  ailmisKion 
Mass.  4(10;  Bridge  v.  Gray,  14  id.  65;  Sig.  of  a  debt  ceases  with  Ihi-  piirlnciship. 
•nrney  r.  Drurv.  id,  387,  30],  3n2;  Vinal  Yandcs  t:  L.>f«™ir.  3  Blii.fcf.  (In.l.)  371. 
•.  Burrill.  lit  id.  101.  In  Connectirnt:  An.l  in  Ikll  p.  MorriBon.  1  IVt.  {\J.  S.) 
Bond  V.  Lathmp,  4  Conn.  33tl :  Coit  v.  8.^1.  the  Sii|.reme  Court  of  the  I'liileil 
Tiscy,  8  i.l.  »GS  ;  Ansliii  v.  Bostni.'k,  9  .Slotes  foUowd  the  dci'i.'iioiDi  in  Kenluckv, 
id.  4ne  ;  CUrk  I.  ,'*ig<iumcv,  17  iil.  511.  and  held  that  thr  Jissiiliilinii  of  the  pnii- 
In  Maine:  Parker  v.  Merrill,  6  Me.  41;  nersbip  put  an  end  to  the  aiithorily  of  the 
Pike  B.  Wnrrcn.  15  id.  3!10;  Dinsmore  v.  partners  to  bind  enili  otlir-r  by  any  new 
Dinsniore,  21  id.  13.1:  Shcpley  r.  Wab*r-  cnpiigcmcnf  ;  mid  couwqii.'iitly  that  the 
house,  32  id.  4D7.  And  in  Vermont:  Jos-  acknowiciigmc-nt  of  ad.'lit  bv  one  partner, 
lyn  V.  Sn-ilh.  13  V(.  3n3  ;  Wbeelock  i'.  after  the  dissoliLtion.  w-.nld  not  lake  the 
Doolittle.  IS  id.  440.  But  I  think  the  case  out  of  the  slalule  of  limitations.  The 
Judgment  under  review  would  not  be  up-  ebhorale  argument  of  Sir.  .IrsncE  Stoiiv, 
held  in  either  of  those  Stales.  In  Korth  who  delivered  the  opinion  of  tho  court, 
Carolina  it  hai  bi^en  held  that  the  ac-  covers  the  whole  field  of  discils.'iion,  and 
Inowleilginent  of  the  debt  by  one  partner,  stands  on  principles  which,  tlioiigh  they 
though  after  the  dissolution,  will  prevent  may  be  disregnnled,  cannot  be  overthroi('n. 
the  O[ienition  of  the  statute.  Mclnllrc  v.  "1  have  nut  Btop|ied  to  iiniuire  whether 
Oliver.  2  Hawks  (M.  C  ),  309.  And  the  the  statute  operates  upon  the  debt  or  Ibr 
same  has  been  deeideil  in  Georgia,  pro-  remedy;  for,  though  this  might  be  a  point 
Tided  the  new  pramiie  ia  made  liefore  the  to  be  considered  in  a  court  of  conscience, 
action  is  barred  ;  but  not  when  the  new  it  ia  of  no  practical  importaiieo  in  a  court 
promise  ia  made  afterwords,  as  it  was  in  of  law.     We  are  not  dealing  with  moral. 
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V.  Whiting  was  predicated  is,  that  in  the  case  of  co-contractors 
each  is,  with  reference  to  the  joint  debt,  the  agent  of  the  others. 
"  Payment  by  one,"  said  Lord  Mansfield,  **  is  payment  for  all,  the 
one  acting  virtually  as  the  agent  of  the  rest ;  and  in  the  same  man- 
ner an  admission  by  one  is  an  admission  by  all ;  and  the  law  raises 
the  promise  to  pay  when  the  debt  is  admitted  to  be  due."  However 
this  might  be  in  the  case  of  partners,  it  is  difficult  to  understand  upon 
what  ground,  in  the  case  of  co-sureties  and  other  species  of  Joint 
indebtedness,  one  can  be  said  to  be  an  agent  for  the  others,  as  to  that 
transaction,  or  upon  what  ground  an  implied  agency  can  be  raised.^ 
^' There  is  nothing  in  the  relation  of  joint  debtors,"  said  Bronson,  J., 
in  the  case  last  cited,  ^^  from  which  such  an  agency  can  be  inferred.  A 
joint  obligation  is  the  only  tie  which  links  them  together ;  and  from  the 
nature  of  the  case,  payment  of  the  debt  is  the  only  thing  which  one  has 
authority  to  do  for  all."  And  it  is  now  held  in  New  York  that  one 
joint  debtor  cannot  by  a  payment  made  by  him  upon  the  joint  debt, 
before  the  statute  has  run  upon  the  debt,  as  to  them,  suspend  the 
operation  of  the  statute,^  and  much  less  after  the  statute  has  run,*  un- 
less such  paj'ment  was  made  by  one  of  the  joint  debtors,  by  the  direction 
of  the. other,  so  that  a  direct  agency  is  established  as  to  such  paj'ment.^ 


but  with  legal  obligations;  and  it  is  idle  to 
talk  of  a  debt  where  there  is  no  legal  obli- 
gation to  pay  it" 

^  See  opinion  of  Bronson,  J.,  in  Van 
Keuren  v.  Parmalee,  2  N.  Y.  623.  A.  as 
principal  and  B.  as  surety  made  a  joint 
and  several  promissory  note  payable  to  C, 
on  which  A.  made  two  payments,  —  the 
first  within  four  years,  the  period  of  limi- 
tation, after  maturity,  and  the  second 
within  four  years  after  the  first  payment, 
but  more  than  four  years  after  maturity. 
Held,  that  an  action  against  B.,  com- 
menced within  four  years  after  the  second 
payment  but  more  than  four  years  after 
the  first  payment,  was  barred  by  the  stat- 
ute of  limitations.  Smith  v.  Caldwell,  15 
Rich.  (S.  C.)  L.  865.  In  an  action  against 
a  principal  and  surety  upon  a  joint  and 
several  promissory  note,  where  the  defend- 
ants severally  pleaded  the  statute  of  limi- 
tations, —  held,  that  payments  of  the 
interest,  made  regularly  by  the  principal, 
op(3rated  as  a  new  promise,  as  well  against 
the  sui-ety  as  against  the  principal,  where 
their  joint  responsibility  had  not  been 
severed  previous  to  such  payments.  Zent 
V.  Hart,  8  Penn.  St.  337.  Tlie  payment 
of  interest  by  the  principal  promisor  in  a 
joint  and  several  promissory  note,  annually 
from  the  time  when  the  note  was  given, 


was  held,  before  the  Revised  Statutes  of 
Massachusetts  were  passed,  sufficient  to 
take  the  note  out  of  the  statute  of  limita- 
tions, as  against  the  surety.  Sigoumey  v, 
Drury,  14  Pick.  (Mass.)  887.  The  in- 
dorser  of  a  note  due  in  1841  made  a  part 
payment  in  1848,  and  in  1845  he  prom- 
ised  to  pay  what  should  be  found  due  on 
the  note  after  a  settlement  which  the 
holder  could  make.  To  an  action  on  the 
note  in  1848  he  pleaded  the  statute  of  lim- 
itations. Held,  that  the  statute  was  not 
a  bar,  and  as  the  jury  had  found  for  the 
defendant,  that  their  verdict  was  to  be  set 
aside.  Rucker  v,  Frazier,  4  Strobh.  (S.  C.) 
93.  A.  and  B.  gave  their  joint  and  several 
promissory  note,  secured  by  a  mortgage 
executed  by  B.  only.  In  an  action  to  fbre- 
close  the  mortgage,  commenced  more  than 
six  years  after  the  maturity  of  the  note,  it 
was  shown  that  A.  had,  within  six  years, 
made  a  payment  on  the  note,  and  it  was 
held  that  the  liability  of  B.  was  not  affected 
thereby.  Cleaveland  v,  Harrison,  15  Wis. 
670. 

2  Shoemaker  v.  Benedict,  12  N.  Y.  176; 
Dunham  v.  Dodge,  10  Barb.  (N.  T.) 
566. 

•  Payne  v.  Slate,  89  Barb.  (N.  Y.)  684. 

*  Haight  V.  Avecr,  16  Hun  (N.  Y.), 
252. 
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&C.  387.  Frwwat  Dootrloeia  thia  Coontt; Except  in  the  four 

State*  atre&dy  referred  to,  the  doctiiiH?  in  reference  to  joint  deI>tors  — 
except  portners  —  mn-y  be  said  to  he,  that  one  co-debtor  cau  neitfaei 
saspend  nor  remove  the  statute  by  an  admissioa  of,  or  jHvmiee  to  [lay, 
the  jcHnt  debt,  nor  by  a  putial  payment  thereof,  out  of  bis  own  funds, 
without  the  direction,  aa^nt,  or  subsei^uent  mtilication  of  his  co- 
debtors.'  lu  reference  to  partners  more  couflict  cxiata,  and  inasmuch 
irithout  question,  nhile  the  partnership  exists  eiLch  partaer  is  agent 


1  ExGter  Bank  v.  Sullivan,  e  N.  H.  121; 
1    0.    MoiriBon.    1    P*l,   (D.   S.)  362; 
■Whipple  V.  StCTPtis.  82  N.  H.  910;  Lery 
«  Ca^  IT  S.  ft  R.  iPenit.)  19fl  ;   Vu 
~        10.    Punnales,    avie.     la    United 
States  V.  WiklCT,  13  W.U.  {U.  3.)  26*,  it 
IS  held  tliat  when  a  debtor  admits   b 
[tain  aaiD  to  lie  due  by  him,  and  denies 
ist  a  larger  mm  claimeil  ia  ilup,  a  pay. 
BBt  oS  the  MBCt  amount  admittra]  cajmot 
I  converted  bj  tb«  cr«ditor  into  a  par- 
ent ou  account  of  the  Incgar  ioin  denied, 
I  aa  to  take  tlie  claim  for  such  larger  sum 
It  of  the  statute.    In  Eietor  Bank  s.  Sul- 
Uran,  6  N.  H.  124.  i  like  view  oTtbo  Ian  aa 
at  in  Bell  t.  Morrison,  1  Pet  (V.  S.)  362, 
la  annoanced  by  the  Supreme  Court  of 
Kcw  Ilampflhire.    Intjiat  cose  it  waa  laid: 
no  joint  debtor  ndmits  that  he  owe« 
the  debt  I  and  saya  nothiag  to  the  eontnuy, 
be  inferred  from  Lis  silence  thut  ho 
13  willing  to  pay;  but  liJs  silence  can  fur- 
nish no  ground  to  prr'sume  that  another 
nho  is  absent   is  willing  to   pay."    This 
was  followed,  in   the  same  State,  by  Kelly 
V.  Sanborn,  9  N.  H.  46.  and  Whipple  v. 
Stevens.   22  N.    H.  219.      The  Supreme 
Court  of  Pennsylvania,  in  Levy  v.  Cadet, 
17  S.  fc  R.  (Penn.)  126,  held  tiiat  payment 
on  account,  or  an  auknowledgmeot,  by  one 
of  two  or  more  joint  debtors,  will  not  take 
the  case  out  of  the  statute  as  to  the  others, 
and  this  has  been  followed,  in  the  same 
SUle,  by  Coleman  v.  Forbes,  22  Penn.  3(. 
168;  Searightv,  t'raighea.l.  1   Penn.  135; 
Houser  v.  Irvine.  3  W,  &  S.  (Penn.)  345; 
Shoneman  t>.  Fegley,  7  Penn.  St.  433;  and 
Bush  V.  Stowcll,  71  Penn,  SL  208.     The 
Supreme  Conrt  of  Indiana,  in  Yandes  v. 
Lsfavour,  2  Blackf  (Ind.)  371,  held  that 
as  acknowledgment  of  a  debt  made  by  one 
partner,  after  the  di.tsohition  of  the  part- 
it^ohip,   is  not  sufficient  to  take  s  case 
out  of  the  statute  of  limitations  as  to  the 
others.     The  Supreme  Court  of  Alabama, 


in  Lowthcr  b.  Chappell.  8  Ala,  363,  held, 
under  this  section,  "a  payment  by  one  of 
seTpral  joint  debtors, before  tliestatota  lisa 
compleffld  a  bar,  will  not  prevant  Uie  rom- 
pletioD  of  the  bar  ae  ta  the  others,  at  tha 
expinitioii  of  the  time  within  which  the 
atatul*  renuirad  suit  to  be  bronRlit  on 
the  original  evideni's  of  debt,  relied  on  to 
Eustoin  the  action."  This  was  followed  in 
the  aomo  court  by  Mjatta  s.  Ball,  41  Al*. 
222;  Knight  e.  Clemenla,  4S  iiL  SB.  In 
Beloit  v.  Wayne.  7  Yerg.  (Tenn .)  634,  de- 
cided at  the  March  term.  1835,  the  Sa- 
preme  Court  of  Tennessee  fotlowtnj  ttra 
doctrine  of  Bell  v.  Morriton,  and  this  has 
since  been  followed  by  Mnse  v.  Dooelson, 
2  Humph.  (Tenn.)  IBS.  In  Palmer  o. 
Dodge,  4  Ohio  St.  31,  the  same  resnlt  was 
reached  by  tlic  Snpreuke  Court  of  Ohiou 
More  recently,  in  Kansas,  Nebraska,  and 
Florida,  the  doctrine  of  Whitcomb  p. 
Whiting  is  repudiated,  and  tliat  of  Bell 
ti.  Morrison  followed.  Steele  v.  Sender, 
20  Kan.  39;  Maylicrry  v.  WillouRhby,  5 
Neb.  368;  Tate  P.  Clements,  16  Fi.i.  339. 
Like  reasoning  will  also  1)e  found  iu  Setetle 
?i.  Jenuiugs,  1  McMull.  (3.  C.)  297;  Foute 
V.  Bacon,  24  Miss.  156;  Briscoe  b.  Anke- 
tell,  28  id.  361.  The  earlier  decisions  in 
New  York  follow.iiW  hit  comb  r.  Wliiting. 
See  Johnson  V.  Beardalee,  16  Johns.  (N.  V.) 
3;  Patterson  v.  Choate,  7  Wend  {N.  Y.) 
441.  But  in  1849  the  Court  of  Appi-aU 
of  that  State,  in  Van  Keuren  v.  Parmalee, 
2  N.  Y.  523,  overruled  these  eases  after  an 
able  review  of  (he  authorities,  and  held 
that  the  presumed  agency  of  a  [uirtner 
cmses  with  the  dissolution  of  the  lirm,  and 
that  after  dissohitliin  an  acknowledgment 
ov  promise  to  pay  by  One  of  the  partners 
will  not  revive  a  debt  against  the  firm 
which  is  barred  by  the  statute  of  litnita- 
tioDS.  Shoemaker  v.  Benedict.  11  N.  Y. 
176;  Winchell  v.  Smith,  18  N.  Y.  658; 
Kallenbach  v.  Dickinson,  100  111.  427. 
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for  the  others,  it  is  held  im  sli  tiie  States  that,  while  the  partnership 
exists,  one  partner  can  bind  the  others  by  an  admission  or  part  pay- 
ment where  it  is  made  according  to  the  requirements  of  the  statute,  and 
in  the  name  and  on  behalf  of  the  firm ;  and  where  the  adinissioii  or 
payment  is  made  in  reference  to  a  partnership  transaetioa,  it  is  treated  as 
having  been  made  on  behalf  of  the  firtt.  Bat  as,  when  the  paitnership 
is  dissolved,  the  agency  of  each  paitner  to  act  for  the  firm  is  generally 
treated  as  having  been  revoked,  it  is  held  in  most  of  the  States  that  an 
Admission  or  payment  made  after  such  dissolution  does  not  have  the 
effect  to  revive  the  debt  against  the  firm  ;  ^  while  in  others  it  is  held  tJbsB/t 

^  Van  Keuren  v.  Pamake,  mnte  ;  IVite  to  tiie  authosity.    By  fhe  force  of  its  terms 

«.  Clements,  16  Fla.  SS9;  Yandes  «.  Le-  it  operates  ts  a  rerocatioxi  of  all  power  to 

fevoar,  2  Blaokt  (lad.)  971;   Palmer  «.  create  sew  ecAtmets,   and  the   rij^t  of 

Dodge,  4  Ohio  St.  21;  Fovte  v,  SaoMi,  24  partners  as  such  can  extend  no  furtiier  than 

Miss.  156;  Briscoe  e.  Avketelle,  28  id.  961;  to  settie  the  partnership  concerns  already 

Whipple  V.  Stevens,  22  N.  H.  219;  Bnsh  existing,  and  to  distribate  the  lemaming 

T.  Stowell,  71  Penn.  St  208;  Shoneman  fonds.*' 

9.  Felgley,  7  Penn.  St.  439;  Knights  «.  Referring  to  the  case  t>f  Wood  v.  Brsd- 

Uement,  45  Ala.  80;  Kallenbach  v.  Dick-  dick,  1  Tannt.  l-M,  Jverrics  Stost,  in  the 

iason,  106  IlL  427.  same  opinion,  says:  "The  doctrine  in  1 

In  the  ease  of  Bell  o.  Morrison,  1  Pet.  Taunt  stands  upon  a  clear,  if  it  be  a  legal, 
<U.  S.)  351,  Mr.  JuBTiCK  Stobt,  deliver-  ground;  that  m  to  things  past  the  partner- 
ing the  opinion  of  the  court,  says :  **  The  ship  ootitinues,  and  nrost  always  continue, 
reasoning  of  Lord  Mansfield  assumes  notwithstanding  the  .  dissolution.  That, 
that  one  party  who  has  the  authority  to  heweiner,  is  a  matter  which  we  are  not  pre- 
discharge  has,  neeessanly,  also  autbenty  to  pared  4o  admit,  and  constitutes  the  very 
charge  the  others;  that  a  virtual  agency  ground  now  in  controversy.  The  light  in 
exists  in  each  joint  debtor  to  pay  for  the  which  we  are  disposed  to  consider  ^is 
whole,  and  that  a  virtnal  agency  exists  by  question  is,  that  after  a  dissolution  of  a 
analogy  to  charge  the  whole.  Now,  this  partnership  no  partner  ean  c^'eate  a  cause 
very  position  constitutes  the  matter  in  of  action  against  the  ol^er  partners,  except 
controversy.  It  is  true  that  a  payment  by  by  a  new  authority  communicated  to  him 
one  does  inure  for  the  benefit  of  the  whole;  for  that  purpose.  It  is  wholly  immaterial 
but  this  arises  not  so  much  from  a  virtual  what  is  the  consideration  which  is  to  raise 
agency  for  the  whole  as  by  operation  of  sttdi  eause  of  action,  wbether  it  be  a  sup- 
law,  for  the  payment  extinguishes  the  posed  pre-existing  debt  of  the  partnership 
debt.  ...  If  the  principle  of  Lord  Mans-  or  any  auxiliary  consideration  which  might 
FIELD  be  correct^  the  acknowledgment  ef  ytove  beneficial  to  them.  Unless  adopfted 
one  joint  debtor  will  bind  all  the  rest,  even  by  them,  they  are  not  bouml  by  it.** 
though  they  should  have  vtteriy  denied  the  The  case  in  which  these  obserratloaB 
debt  at  the  time  such  acknowledgment  xxiotiT  was  one  in  which  the  statute  of  limi- 
was  made.  ...  By  the  general  law  of  part-  tations  had  run  before  t&e  premise  or  ad- 
nership,  the  act  <^  each  partner  during  the  mission  by  one  <yf  the  partners  was  made, 
continuance  of  the  partnership,  and  within  See  also  3  Kent's  Com.,  Lecture  48. 
the  scope  of  its  object,  binds  all  the  ethers.  The  Supreme  Court  of  New  York,  Rsirr, 
It  is  considered  the  act  of  each  and  of  all,  CX  J.,  in  Hackley  v.  Patrick,  3  Jobns. 
resulting  from  a  general  and  rautusl  dele-  {N.  T.)  536,  beld  that,  **  after  adissolu- 
gation  of  authority.  £ach  partner  niay>  tion  of  a  copartnership,  the  power  of  one 
therefore,  bind  the  partnership  by  his  con-  partner  to  bind  the  other  whoHy  ceases, 
tmcu  in  the  partnership  business,  but  he  Tliefe  is  no  roason  wliy  Ins  aeknewledg- 
cannot  bind  it  by  any  contracts  beyond  went  of  an  account  sheuM  bind  hSs  "eo- 
those  limits.    Adissol«tio&  pots  aaa  end  pait&en^  §mf  mors   than  his  giving  « 
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sach  admisaions  or  part  paj'mentB  made  urter  the  diasolutioo,  but  before 

promtMory  note  in  Iha  osine  of  tlio  fitm  or  tiana  for  tlis  purp(««   of   reiincting  iU 

■ny  other  ael."    The  atBtutc  of  limiwtiona  inHuence.    Tliaro  was  a  period  when  one 

did  not  enter  into  that  case,  the  boU  hubb-  who  was  ijiokeii  to  on  the  subject  of  an 

tion  haiog  a«  to  the  jawBr  of  one  jmrtuer,  old  dtht  tould  not  wv]\  giye  a  ciril  an- 

who  was  authorized  to  ntjiul  the  debt*  due  ewer  without  rnying  enough  lo  lake  tha 

ftom  the  oopartuenliip,  to  bind  tha  othere  oue  out  of  the  KUtute.    At  a  later  period, 

by  bit  kdniiiNUOQ  after  thu  disaolulian.  and  since  tlie  conunMicemeut  of  the  prev- 

8PEMCKH,  J.,  in  WaJdeu  o.  SherbumB,  ent  coutury,  the  court*  began  to  rrgaid 

15  JobiuL   (X.  Y.)  424,   referring  to  the  this  aa  a  beaofiuiat  Btatute,  a  sUtute  of 

cau  of  Haekley  c.    Patrick,   aiys  :    "  It  repose,  and  comraenced  the  diHJL-ult  taak 

Beenu  that  tlie  Court  of  Commou  Plraa  iu  of  retmfing  their  steps. "     Noticing  the 

England  liavn  held  oUierwlaa  (1  TauuL).  brief  raiuous  fur  the  drcisjon  in  Whitconjb 

but  I  talievB  there  ia  more  safety  in  the  v.  Wliiting,  anU,  the  court  says :  ■■  KotL- 

rule  of  this  court  than  in  *  contrary  one."  ing  but  the  gnat  name  of  Lord  Uanb- 

The  Name  rule  waa  applied   in   Baker   d.  fielo  could  have  given  cuireucy  to  thi* 

HUckpole,  BCuw.  (X.  V.)  120,  and  it  waa  reusouiug.     It  ia  pUin  enough  that  'pay- 

beld  that  the  admiKtiou  of  one  partner,  meut  by  one  is  payment  far  all,'  ao  far  a« 

either  of  an  account  or  any  fact,  mode  after  relates  to  the  aatiafaccion  of  the  debt,  but 

the  diaaolutiou  of  the  partuendiip,  is  not  that  fact  neither  shows,  nor  has  any  ten- 

aibnisaible  aa  evidence  to  otfeut  any  other  dency  to  show,  a  nev  promise  or  acVnowl- 

member  of  the  firm.  edgmeut    by    the    other  joint    dcbton. 

In  the   New   York  Court  of  Apptals,  PaiinL'nt  ia  oulhing  aiore  than  an  admti- 

Van  Keuren  s.  Parmolee,  3  N.  Y.  G£3,  in  Hion  that   the  debt  is  due,  Dud,  like  an; 

a  caae  where  a  promise  waa  made  by  one  other  admission,   it  mu   only   affect   the 

}iartner  nine  years   after  the  partnenbip  jiarty  who  makes  it,  unless  he  \mi  antlior- 

was  dissolved,   aud^  four  yean  after  the  ity  to  speak  for  others  as  well  as  hiinaelf. 

statute  of  limitations  had  fully  ran,  to  pay  A  joint   debtor  has  no  auch   authority, 

a  note  of  the  Hnu,  BiiiiMioN,  J.,  deliver-  ...  If  the  luBaniug  be  that  there  is  sucb 

ing  the  opinion  of  the  court,  sayK:  "In  on  agency  as  will  make  the  payment  by 

e   to   the  sUtule  of  limilalious,  a  one  inure  to  the  lieni-fil  of  nil  l' 


distinction  baa  sainetinies  been  taken  be-  debtors,  tlu'  reasoning  is  well  enough,  but 

tween  a  promise  made  liefore  the  statute  it  proves  iiolhiiig  on  tlii^  {loint  iti  cuiitro- 

lias  mn  and  one  made  after  the  ]inrtii-B  vvrey.      If  the   meanilig  be  tiiat  one  joint 

have  been  '-lonemleil  by  the  lapae  of  time,  debtor  is  the  agent  of  the  otiiers  for  the 

That  would  sustain  the  dofoncein  thisrase:  pnr|H>^e  of   lu.iking  adniisMons   to  bind 

for  the  statute  had  nni  upon  the  clnini  long  (hem,  Ihat  was  assuming  the  very  |ioint  to 

Wfore  the  new  promise  waa  made.     But  be  jirovul.  nnd  tin-  nainmption  hail  neither 

the  defence  may  be  rested  upon  the  still  authority   imr   iir^iiini'iit    tu  aup|>urt    it. 

broader  ground  thul  the  dixaolutioii  of  the  Thi-n^  is  noibing  in  tlie  rilaiion  ol  joint 

jiartiiersliip  wan  a  revocntion  of  the  agency,  dcl>ti>rs  fioiii  nliicli  such  an  agency  can  lie 

jnd  the  jiower  of  the  jiaiiners  to  bind  each  inferred.     A  joint  obligation  is  tbv  only 

other  by  now   engngementa   ceased  froin  tie  that  links  them  lugi-ther,  and  from  the 

that  moment."    Tlie  opinion  in  that  case  nature  of  the  cits<'  ]iuyment  of  the  debt  ia 

contains  an  extensive  notice  of  the  cases  tbe  only  thing  wbi<-h  one  lias  authority  to 

involving  the  qiieittioii,  and  remarks  that  do  for  all.     1  ani  iH-rsuudeil  that  such  a 

the  "  statute  of  SI  .Tamos  I.  cli.  16,  whii'h  di-ci.iion  wouKl  nut  bni'c  been  made  bail  it 

limited  actions  on  promises  tu  six  years,  not  iH'en  fur  the  strong  di9|>osiliou  wbich 

was  not  very  well   rei:eived   by  the  legid  prevuiled  at  ibe   time  to  get  around  tb« 

profession,   and   although   the  early  dcci-  statute  of  limitation-^." 

sions  under  it  an^  not  i)])e[i  to  iiiuili  ob-  The  decision  in  Whiti'omb  v.  Whiting, 

servation,  it  was  not  long  l^Airo  the  courts  niifr,  i?<  said  to  have  been  in  direct  cuiilliet 

began  to  regard  the  .statute  Kith  disfuvor,  with    Bland    v.    Ha*'lrig.    2    Vent.    151, 

and  to  report  to  the  most  subtle  construe-  which   was   decided  ninety   years  Wforp, 


§  287.]                            CO-OONTBAOTOSS,  BTO.  615 

the  statute  has  run,  will  be  operative  as  against  the  others.^    In  others 

and  in  the  English  cases  that  have  foU  payment  of  a  part  of  a  deht  for  which  thej 
lowed  and  in  some  of  the  early  American  were  jointly  liable,  he  could  do  it  directlj 
cases  the  same  rule  was  applied,  whether  by  an  express  contract.  The  law  will 
the  new  promise  was  made  before  or  after  hardly  be  charged  with  the  inconsistencj' 
the  statute  had  run.  "  The  case  of  Whit-  of  authorizing  that  to  be  done  indirectly 
comb  V,  Whiting,  says  Bronson,  J.,  has  which  cannot  be  done  directly.  If  on« 
been  several  times  questioned  in  England,  debtor  could  bind  his  co^ebtors  by  an  ua- 
aud  in  Atkins  v.  Tredgold,  2  B.  &  C.  28,  conditional  promise,  he  could  by  a  condi- 
the  court  seemed  much  disposed  to  disre-  tional  promise,  and  a  man  might  find 
gard  it.  But  tbe  authority  of  a  great  himself  a  party  to  a  contract  to  the  condir 
name  has  proved  more  than  a  match  for  tion  of  which  he  would  be  a  stranger.  . .  . 
common  sense."  Tbe  learned  judge  re-  And  in  principle  I  see  not  why  a  promiie 
views  the  cases  in  New  York,  beginning  made  before  the  statute  has  attached  to  a 
with  Smith  v.  Ludlow,  6  Johns.  (N.  Y.)  debt  should  be  obligatory  when  made  by 
267,  when  the  statute  of  limitations  was  one  of  several  joint  debtors,  when  it  would 
in  bad  repute,  and  when  few  men  ventured  not  be  if  the  action  was  barred.  The  stat- 
to  think  for  themselves  after  Lord  Mans-  ute  operates  upon  the  remedy.  The  debt 
FIELD  had  spoken,  and  shows  that  the  always  exists.  An  action  brought  after 
courts  of  that  State  have  been  constantly  the  lapse  of  six  years  upon  a  simple  con- 
struggling  against  the  arbitrary  rule  of  the  tract  must  be  upon  tJie  new  promise^ 
judicial  Warwick  of  England,  until  it  has  whether  the  promise  was  before  or  after 
been  entirely  overthrown,  and  the  Su-  the  lapse  of  six  years,  express  or  implied* 
preme  Court  of  the  United  States  sanctions  conditional  or  absolute." 
the  emancipation.  A  still  later  case  in  In  Tennessee,  Pennsylvania,  Indiana, 
New  York  was  that  of  Shoemaker  v.  Ben-  Illinois,  Florida,  Kentucky,  New  Hamp- 
edict,  11  N.  Y.  176,  where  payments  were  shire,  Alabama,  Kansas,  and  Nebraska 
made  by  one  of  several  joint  makers  of  a  this  doctrine  would  seem  to  be  held,  carry- 
note  before  the  statute  of  limitations  had  ing  out  the  principle  of  decided  cases, 
run  upon  it,  and  it  was  insisted  by  the  After  a  joint  debt  has  been  barred  by 
plaintiff  that  this  payment  took  the  case  the  statute,  part  payment  by  one  of  tha 
out  of  the  statute  as  to  all  the  joint  joint  debtors  does  not  revive  the  debt  as  t« 
makers.  '  The  court  remarks  that  it  was  the  others.  Biscoe  v.  Jenkins,  10  Ark. 
very  well  settled  in  New  York  before  the  108;  Mason  «.  Howell,  14  id.  199.  And 
case  of  Van  Keuren  i?.  Parmalee,  upon  this  rule  holds  as  to  a  payment  made  by 
authority,  that  payment  by  one  of  several  one  partner  after  the  partnership  is  dia: 
joint  debtors,  before  the  statute  had  run,  solved.  Myatts  .  Bell,  41  Ala.  222.  In 
operated  to  take  the  case  out  of  the  statute  Emmons  v.  Overton,  18  B.  Hon.  (Ky.) 
as  to  all;  but  the  court  in  this  case,  upon  643,  it  was  held  that  a  part  payment  mada 
l.rinciple,  held  that  such  payments  do  not  by  a  surety  after  all  right  of  action  upom 
iiffect  the  defence  of  the  statute  as  to  the  the  note  is  barred  does  not  renew  the 
other  debtors.  The  court  says:  **  If  a  new  note  as  to  the  balance.  Where  the  maker 
]»romise  is  satisfactorily  proved,  the  debt  and  indorser  of  a  note  are  sued  jointly, 
is  renewed.  The  question  still  recurs,  Who  proof  that  the  indorser  made  payments  at 
is  authorized  to  make  such  a  promise  ?  If  different  times  within  six  yeare  will  not 
oue  joint  debtor  could  bind  his  co-debtors  vary  or  affect  the  liability  of  the  maker»  or 
to  a  new  contract  by  implication,  as  by  a  deprive  him  of  the  advantages  of  the  \mt 


1  Mayberry  v.  Willoughby,  6  Neb.  868;  North  Carolina,  by  tUtute,  the  power  of 

Schindel  v.  Gates,  46  Md.  604;  Beardsley  one  partner  to  bind  the  others  by  an  ad- 

V.  Hull,  36  Conn.  270  ;  Green  v.  Green-  mission  or  part  payment  is  expreealy  taken 

borough  Female  College,  83  N.  C.  449 ;  away  by  statute,  but  the  power  of  one 

Merritt  v.  Day,  38  N.  J.  L.  82.     But  in  joint  maker  of  a  note  to  bind  the  othen 


1  sTATtrraa  of  UMtTAitON.  [chap.  xxt. 

a  fan  been  beld  that  a  part  pa^Tucnt  made  b^  one  pautner  afKr  tbe  dis- 
solution, aod  after  the  Btatut*  bas  run,  will  bind  all.'     From  this  eon- 

•f  lh«  statute,     Bibb  v.  Ppyton.  19  Mia.  29  B»H>.  (S.  V.>  (3B.     Paj-ment  of  IdIot 

176.     Nor  will  a  paytnnit  UHuic  liy  one  of  psI  an  a  note  by  on*  of  two  joint  rasken, 

two  nrntifs  tvmon  the  sUlule  bar  u  to  Vt  ttio  r«|arat  of  Ihe  other,  is  sufficient  to 

the  olhCT.     Exetfr  B*nk  o,   SuIUtto,   fi  take  the  debt  out  of  lire  Btatnte  of  limlta- 

,  H.   ISI.     It  is  Bttllfd  in  N»;w  YoA  tioiis,  us  egainst  both  the  nuik^rs.    Muiuii 

UiM  Ml   acknoiriedgtneirt  or  prntnise   to  r.  Potter,  3*  Barb,  (N.  Y.)  868.     Sac  aim 

ly  I  dttbt,  i>r  s  pnrt  Ymyment  nrnde  bj  Smright   r.    Croigbend,    1    Perni.    IBB  ; 

le  of  •cvenJ  parBieri  nftwr  dissolution  of  Brewster  v.  Handmiui,  Dtidlry  (Oa.),  138; 

a  fimi,  or  bj   one  of  joint  and  severs!  Uvy  v,  Cadet,  17  8.  ft  R.  (Feim.)  1M| 

debtors,  will  not  «uew  the  debt  against  Yandes  «.  LefaTour,  2  BUekf.  (Inil.)  87I| 

«»  «ibas,  ntider  thfi  statnte  of  Umin-  Beloit  v.  Wymw,  7  Yrrg-  (Tenn.)  SSi. 
tioB*.     N«w  York  lifc  In*.  Co.  v.  Corpit, 


Igr  as  xlmiasinQ  at  {ia;meiit  before  tli«  the  annrer  is,  tbat   it  ii  always  in  tbcir 

MatuU  has  mo  Ii  mtaineU;  lieuce  the  de-  power  to  inquire  whether  it  bu  been  [uid, 

«iiiiua  ill  tli«  eiue  last  cited,  relating  mere-  and,  if  it  reiaaim  uufiaid,  to  compel  dw 

ly  to  the  power  of  a  principal  to  bind  ■  holilur  lo  pmoepd  oi^insl  the  principal  or 

•orsty  by  a  part  payment  of  intertat  before  to  pay  the  note  anij  proeeed  in  thrir  ow« 

Uie  statute  hwl  run,  i>  applicable  to  the  usnie.     The  damunvr  to  the  defeDdaQta 

point  cited,  upon  the  ground  that  the  de-  third   pica   was,   therefore,   properly  mi- 

cisioti,  except  for  the  reittiaiDI  of  the  atat-  taiaed.     The  note  in  tliis  last  was  a  jutot 

ntst  wonld   be  equally  apjJicable  ia  tbe  and  serend  not«,  and  the  fact  Uut  thi^  de- 

•aae  of  uoputDers.     Tbe  court,  in  Schio-  fendant  atipied  it  a*  surety  in  no  aianiMr 

iel  V.  Oatea,  ante,  aemM  to  gire  its  osHUt  afi«cted  tbx  plaiBtitTs  right  to  rcoorer,   Aa 

ta  the  doctriae  of  Whiteoinb  v.  Whiting,  between  the  dcfendaat  and  the  |>riacipaJ, 

At  leaat,  it  dois  not  ezpreaa  any  (tinap-  tbe  reUdoo  of  the  fonner  as  surety  w«a  al 

fToval  of  tha  doctrine  of  tltat  cau  i  and  coarse  raaterisJ.  because  the  latter,  if  oiwi> 

BiiBINSuN.  .1.,  in  referring  to  Hit  casi^  of  ]vll<-d    tu   jay    llir   nolf,  had  his  remedy 

£llicott  V.  Nirhola,  7  Gill  fMd.),  86,  says:  over  against  the  principal;  or,  if  the  note 

''The  court,  in   EUicott  v.  NiiihoK  fully  was  paid  by  the  priiict])a1,  such  relaliun 

wcogiiiied  the  decision  of  Wliiti^otnb  c  would  protect  the  surety  from  any  claim 

Whiting,  and  said  that  the  part  ]Hiynient  for  contnlnition.     In   this  caae  the  pay- 

of  principal  and  tbe  payment  of  intr^rest  menCs  of  interest  were  niaile  from  year  to 

Rlied  on  to  taJte  the  case  out  of  the  bar  year  by  the  princiiul,  aad  bcfiire  the  atat- 

m*  made  within  the  legal  time  and  Iwfore  4ite  bad  attached,  and  such  jaytnents  were 

Om  statute  hail  attachnl.      The  niie  thus  sufiicii^nt,  ia  our  opinion,  lo  prevent  tbe 

laid  down  in  Kllicott  c.  \irhoh  has  been  bar  of  liniiutions." 

the  acceiited  Inn   of  thin  Suite  for  nearly  '  ftlix  e.  Sliattuck.  50  Vt.  121.     And 

thirty  years,  anil,  in  the  absence  of  legiahi-  this  seems  also  to  be  the  nili-  in  l^ngland. 

tion  to  tlie  contrary,  it  is  not  to  bi'  ipies-  Tlius.  in  ii  recent  case,  it  was  held  that  one 

tioned.     It  may  not  be  amisii,  houvver,  to  of  two  [lartnera  must  be  prosumini,  in  tbe 

aay  the  same  rule  has  received  tlie  sane-  atisi-iiee  of  proof  lo  the  eonlrary,  lo  liave 

tioD  of  the  highest  courts  in  other  Slates,  authority  to  make  a  payment  on  flcciNiut 

fielllcy  V.   Selltey,   2  Hill   (S.   C),   196;  of  a  debt  due  by  the  hrm,  so  as  to  take  the 

Steele  v.  Jennings.  1  McMiill.  (3.  I',)  2»7;  debt  out  of  tbe  statute  of  limitations  as 

Goady  V.  r.illnm,  e  Rich.  (S.  C.)  28;  Mc-  against   the  other;  and   in  n  cn.-w  when- 

Intire  «.  Oliver,  2  Hawks  (N.  C.|.  209:  A,,  ime  of  the  jtirtners  in  a  firm,  gave  in- 

Walton  V.  Robinson,  6  Ired.  (X.  (\)  Ml;  Btmctions  to  their  snlkitor  to  piit  in  fa>rre 

Emmons  o.  tlverton,    18  B.   Mon.    (Ky.)  and  realise  a  bill  of  sale  held  by  the  firm, 

443,      In  regard  to  the  suppoaeil  hardship  and    to  plarn  the  proceeds  when  reeeireil 

«f  the  rule  aa  against  sureties  to  a  note,  "  to  the  accosmt  of  the  Grm,"  who  woe 
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flict  it  will  be  seen  that  it  is  impossible  to  forimilate  any  general  rale 
relative  to  the  power  of  one  copartner  to  revive  a  debt  as  to  the 
others,  but  that  the  doctrine  held  in  a  given  State  must  be  consnlted.  ^ 
Sec.  288.  Aaaent  of  a  Co-oontnotor  to  a  Part  Payment  bj 
another,  Bffect  of.  —  While  in  most  of  the  States  a  part  pa}'nient 
made  by  one  joint  debtor  will  not  suspend  or  remove  the  statute  bar  as 
to  the  others,  yet,  even  where  the  statute  provides  that  an  acknowledg- 
ment or  part  payment  made  by  one  Joint  debtor  shall  not  remove  the 
statute  bar  as  to  the  others,  it  is  held  that  where  such  part  payment 
is  made  by  the  direction  or  at  the  request  of  the  others,  they  are  all 
equally  bound  thereby,  as  in  suoh  case  the  one  making  the  payment 
acts  as  the  agent  of  the  others.'    Thus,  in  a  New  York  case,*  the  prin- 

then  indebted  to  th«  solicitor  for  his  bill  '  Height  v.  Avery,  16  Hun  (N.  T.j^ 
of  costs,  and  tbe  solicitor  having  sued  the  252;  Pitts  v,  Hunt»  6  Lans.  (N.  Y.)  146; 
two  partners  for  the  balance  of  his  bill  of  National  Bank  of  Delaware  v.  Cotton 
c'o.ts,  B.  pleaded  liie  statute  of  limitations,  (Wis.),  24  Alb.  L.  J.  451.  In  Winclieli  v, 
it  was  held  (affirming  the  jmigni«it  of  the  Hicks,  18  N.  Y.  558,  wfaeire  sureties  on  a 
Queen's  Bench  Division),  that  there  was  joint  und  several  note  were  called  upon  for 
sufficient  evidence  for  the  jury  of  a  part  payment,  and  they  directed  the  holder  to 
payment  so  as  to  take  the  case  out  of  the  call  npom  the  principal  for  payment,  and 
statute  of  limitations  as  against  B.  Oourt  the  principal  made  a  payment  on  the  not^ 
of  Appeal,  March  12.  Goodwin  v.  Parton,  it  was  held  such  an  acknowledgment  of 
42  L.  T.  Rep.  ir.  s.  568.  liability  as  to  airest  the  running  of  the 
^  In  Smith  v.  Ludlow,  6  Johns.  <N.  Y.)  statute  against  him.  In  Hustingten  v. 
267,  the  court  held  that  an  acknowledg-  Ballou,  2  Lans.  (N.  Y.)  120,  where  the 
ment  made  by  one  partaer  after  the  part-  raalcer  made  payment  of  interest  on  tbe 
nership  was  dissolved  was  binding  upon  aote,  reciting  in  tbe  receipt  that  it  was 
the  others,  where  it  appeared  that  by  an  made  by  an  aooommodation  indorser,  by 
advertisement  in  a  newspaper  they  had  the  hand  of  the  maker,  and  the  indoraer, 
appointed  him  as  liquidating  partner  to  when  afterward  shown  the  receipt  by  iktb 
close  up  the  firm  business,  and  to  collect  holder,  exanined  it  and  expressed  his 
the  debts  due  to,  and  pay  those  doe  from,  approval  of  it,  it  was  held  that  the  pay« 
the  firm,  upon  the  ground  that  he  thereby  ment  took  the  case  out  of  the  sttftute,  as 
was  clothed  with  a  special  agency  which  to  suoh  indorser.  It  is  said  in  the  opinion 
made  his  acts  within  the  sc<^  of  such  au-  that  *'  the  holder  had  the  right  thereafter 
thority  binding  upon  them.  And  a  simi-  to  suppose  that  tbe  payment  made  by  tlie 
lar  doctrine  has  recently  been  held  in  the  maker  was  so  made  with  the  full  under- 
Superior  Court  of  New  York.  Thus,  after  standing  and  arrangement  that  it  should 
a  firm  had  gone  into  liquidation,  A.  paid  be  so  made  for  the  indorser."  This  hold- 
to  his  partner  B.  $50,000  in  funds  and  ing  was  approved  and  the  judgment  af- 
credita,  to  be  appUed  towards  paying  the  finned  in  First  Nat,  Bank  of  Utica  v.  Bal- 
debta  thereof,  B.  agreeing  to  pay  tlie  same  Ion,  49  N.  Y.  155,  and  in  this  case  it  was 
in  full.  Held,  that  a  part  payment  made  also  held  that  the  miuiremcnt  of  the  stat- 
by  B.  on  a  claim  against  the  finn  would  nte,  that  an  acknowledgment  or  promise  to 
take  the  case  out  of  the  statute  of  limita-  take  a  case  out  of  the  operation  of  the  rtat- 
tions,  although  the  whole  of  the  $50,000  ute  araat  be  in  wnting,  >does  not  alter  thft 
had  previously  been  applied  by  B.  to  the  effect  of  a  payment  of  principal  or  interest, 
payment  of  other  firm  liabilities.  Burnett  and  prescribes  no  new  nile  of  evidence  as 
t;.  Snyder,  45  N.  Y.  Super.  Ct.  577.  to  the  fact  of  such  payment,  which  may  be 


«  Munro  v.  Potter,  84  Barb.  (N.  Y. )  858. 
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fipftl  handkid  money  to  the  surety,  and  requested  him  to  pay  it  to  the 
creditor ;  the  surety  paid  it,  and  had  the  pajinent  indorsed.  It  was 
held  that  the  suiely  eould  not  elaiu  that  he  acted  in  the  transaction 
merely  as  an  agent,  and  tiiereforo  that  the  cube  was  taken  out  of  the 
statute  as  to  both."  The  assent  of  a  surety  to  a  part  payment  by  the 
-  priucipal  may  be  inferred.  Thus,  where  a  debtor  and  his  suretj'  go  to 
the  ereditor  together,  for  the  express  purpose  of  making  a  payment, 
and  for  that  alone,  and  botli  apparently  eo-operatfi  in  the  transaction, 
>ugh  the  debtor  alone  handles  the  money,  the  creilitor  has  a  right  to 
consider  it  a  joint  paynieut  binding  the  surety  noder  the  statute  of  limi- 
tations, unless  the  surety  in  some  manner  notifies  him  tiiat  it  is  not  ao.' 
And  it  seems  that  where  money  is  paid  by  a  surety  in  the  preseueo  of 
the  principal,  and  the  latter  does  not  dissent  thereto,  or  say  anything, 
Ms  silence  may  be  trealed  as  an  acquiescence  in  such  pajment,  so  as 
to  remove  the  statnt*  bar  as  to  both.'  If  one  eo-contractor  prorurtg 
a  payment  to  be  made  by  hia  co-debtor,  it  is  sufficient  to  bind  him.* 
But  even  though  the  money  is  paid  by  one  co-contractor  for  another, 
Kttk  the  funds  of  the  other,  and  as  his  agent,  and  he  so  informs  the  creditor 
uf  tbf  time,^^  is  not  bound  thereby  ;  and  such  payment  does  not  remove 
the  statute  bar  as  to  him.'  But  the  question  as  to  whether  there  has 
been  an  assent  by  one  co-debtor  to  a  payment  made  upon  the  joint  debt 
by  another  is  a  mixed  question  of  law  and  fact,  to  be  determined  in 
view  of  all  the  eii-cum stances  attending  the  transaction. 


pmvnl  V  oral  adiniBsionB  of  Ihe  debtor, 
and  fflich  pojment  may  be  made  by  an 
agent,  and  thir  authoritv  of  the  agent  maj 
be  Jirovtnl  by  paml  Gvideiice  Tli«  uuw  of 
Hanwr  i>  Fairl«\  5J  N  ^  442  de(iciid«l 
OD  IhL  qiiesCiuii  uluthir  the  iimkir  of  the 
note  luid  knuwted^  or  the  psylii  iit  made 
njion  It  bj  auntLrr  and  ass.iiti'd  t.>  it  or 
uiithonzeil  it  and  la  not  iti  cutitliit  nitli 
the  above  casis  lu  anj  rcsjicct 

'  III  Haight  V  A\erv,  «»'c  a  father 
lucame  surety  for  his  Eou  Tlie  son  paid 
the  niletest,  but,  as  was  iiisiBteil  by  tin. 
I  It  mtifT  by  dir«.tioli  of  tin.  falber  1  he 
lather  tat  up  the  statulo  The  judge 
Lhargid  tlie  jury  that.  In  order  to  tbarge 
thL  father  by  hucIi  pa^nle^ls  it  uas  not 
iiieeiH-ir)  that  thiy  hhould  be  shosn  to 
hate  Inhu  mail  I)  himself,  liut  tliat  it 
ttas  sufficient  if  they  weie  madt  hj  tlie 
son  by  hu  direition.     Held,  sufficieiit. 


*  Mainringer  t>,  Mohr,  41  Mich.  6BB. 
The  adniiaaiuDa  nf  one  jatnl  debtor  are  not 
evidence  against  the  otiiers  Rogers  v 
Aiidenon    40  Mich    290 

>  Whiij]^  V  Sttiens  22  \  H  219 
But  ML  guinil\  I  rutiiani  ^K  Me  411 
Kh.n.ltwasheldlliataisniiiet.liiifl.1  U 
OLIO  of  two  joint  dLblors,  m  tbi.  j  n.<Kn<eor 
tlie  olbir.u  ill  not  alToi  d  ei  id  iiru  of  a  iiiw 
proniisi  mode  b\  both  Si*  aKo  to  tlie 
Mine  il1e.t  1  ildi  v  King  2a  Mo  44S 
1'u\tnenfi  aulhonlatui  Iv  made  tv  the 
In-nsiirir  of  a  partnetship  or  joint  sloik 
coliijiun\  from  the  purtnerslii|  funds  and 
1  V  liiiii  in  lore  d  on  a  note  exei  iite<l  1 1  the 
)iartiier-4lii]>  take  the  note  out  (f  tht  sUl 
im       Walker  r   Wail,  50  \t.  66S 

<  Maonnell  v  MlttiW,  53  Vl   147 

'  Bailej  V  Corhafl,  61  Vt   3o6 
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CHAPTER   XXVI. 


Judicial  Process. 

Sbc.  289.  When  Action  is  treated  as  com-    Sec.  298.   Mistaken  Remedy,  Ac. 


menced. 

290.  Statutory  Provisions  relating  to. 

291.  Date  of  Writ  not  conclusive. 

292.  Filing  Claim  before  Commission- 

ers.   Pleadiug,  Set-off,  &c. 


29i.   Amendment  of  Process. 

295.  Must  be  Action  at  Law. 

296.  Abatement  of  Writ,  Dismissal 

of  Action,  Reversal  of  Judg- 
ment, &c. 


Sec.  289.  Wlien  Action  is  treated  as  oommenced.  —  Formerly  the 
question  as  to  when  an  action  could  be  said  to  have  been  commenced, 
so  as  to  save  a  debt  from  the  operation  of  the  statutes,  was  one  of 
great  importance,  and  over  which  there  was  some  confusion  and  conflict 
of  doctrine.  But  the  general  rule  adopted  was,  and  is,  except  where 
otherwise  provided  by  statute,  that  the  statute  is  suspended  from  the 
time  of  the  suing  out  of  the  writ,  .and  its  bona  Jide  delivery  to  a  proper 
oflBcer  for  service.^  The  writ  may  be  sent  to  the  sheriff  for  service  by 
mail,  and  if  it  fails  to  reach  him  without  any  fault  on  the  part  of  the 
plaintiff,  that  is,  if  it  was  seasonably  deposited  by  him  or  some  p^erson 
for  him  in  the  post-office,  and  except  for  unusual  delay  or  accident  in 
the  transmission  of  the  mail  it  should  have  seasonably  reached  the 
sheriff,  the  plaintiff  will  not  be  prejudiced.* 

Sec.  290.  Statutory  Provisions  relating  to.  —  In  man}''  of  the  States 
provision  is  now  made  in  the  statute  as  to  what  shall  be  deemed  the 
commencement  of  an  action.  Thus,  in  Maine,  "  the  time  when  a  writ 
is  actuall}-  made  with  an  intention  of  service  "  is  the  commencement  of 
the  suit ;  *  and  this  is  practically^  the  provision  in  Alabama,  whether  the 
writ  is  executed  or  not,  if  it  is  continued  bj'  an  alicu^  or  recommenced 
at  the  next  term  of  the  court.     In  Kentucky,  the  action  is  deemed  to 


^  Beckman  v.  Satterlee,  5  Cow.  (N.  Y. ) 
519;  Evans  v,  Gallaway,  20  Ind.  479; 
Lowrcy  i\  Lawrence,  1  CaL  (N.  Y.)  79; 
Keiiney  v.  Lc*e,  10  Tex.  155;  Hail  v.  Spen- 
cer, 1  R.  I.  17;  Cheetham  v,  Lewis,  3 
Johns.  (N.  Y.)  42;  Burdick  v.  Green,  18 
id.  14;  Jackson  v.  Brooks,  14  "Wend. 
(N.  Y.)  649;  Sharp  v,  McGuire,  19  Cal. 
577;  Pemental  v.  San  Francisco,  21  id. 
351;  State  v.  Groome,  10  Iowa,  808. 

3  Jewett  V.  Greene,  8  Me.  447.  In 
some  of  the  States  express  provision  is 
made  for  saving  the  rights  of  parties  where 


the  writ  fails  of  proper  serrice  by  accident. 
See  noxt  note. 

*  In  Maine,  it  is  also  provided  that 
''when  a  writ  fails  of  a  sufficient  service 
or  return,  by  unavoidable  accident,  or  de- 
fault or  negligence  of  the  officer  to  whom 
it  was  delivered  or  directed,"  &c.,  a  new 
action  may  be  commenced  within  six 
months  thereafter.  In  Vermont,  a  similar 
provision  exists,  except  that  one  year  is 
given.  In  Connecticut,  a  provision  sim- 
ilar to  that  in  Vermont  exists.  So  also 
in  Massachusetts,  Colorado,  Iowa,  and 
some  other  States. 
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be  commenced  at  the  date  of  the  first  summons  or  process  issued  in 
good  faitU  from  the  court  or  tribunai  having  jurisdiction  in  the  action. 
la  North  Carolina,  the  action  is  deemed  to  be  commenced  as  to  eacli 
defendant  when  the  summunB  ie  iasued  against  him.  In  Ohio,  at  the  date 
of  the  summons  which  ie  actually  served  on  the  defendant,  and  when 
senice  by  publication  is  proper,  from  the  date  of  the  first  puhlication  ; 
so  also  in  Wyoming.  In  California,  when  the  complaint  is  filed.  So 
in  Arizooa,  L'Uh.  Idaho,  and  practically  in  New  Mexico.  In  Oregou. 
when  the  oomptaiot  ia  filed  and  served  on  one  or  more  of  the  defend- 
ants. In  Wisponsin,  wlien  the  summons  is  served  on  one  of  the 
defendants.  In  Nevada,  when  the  complaint  is  filed  in  the  proper 
court,  and  a  summons  issued  and  placed  in  the  hands  of  the  sheriff  of 
the  county  or  other  person  authorizeii  to  serve  the  same.  In  Tennes- 
eee,  tlie  suing  out  <^ft  summons,  whether  it  is  executed  or  not,  if  it  is 
continued  by  the  issuance  at  an  aiias  process  (torn  term  to  term,  or 
recomm(*i)ced  within  one  year  alter  the  failure  to  execute.  In  Florida, 
when  the  summons  is  issued  to  tlio  proper  ofDcer  or  filed  in  the  proper 
office.  In  New  York,  South  Carolina,  and  Dakota,  when  the  sum- 
mons is  served  on  one  or  more  of  the  defendants.'  In  Connecticut,  the 
action  is  deenHxI  Ut  be  eommenccd  from  tlic  date  of  the  service  of  tita 
writ.'  In  Vermont,  the  making  of  a  writ,*  or  the  issue  of  a  summiNis 
and  ordor  of  iK>tit.-e,  is  tlie  commencement  of  an  action ;  *  and  stich.  also, 
is  the  rule  in  Alassachusetts ;  *  and  the  filling  up  and  dating  of  a  writ 
beibre  the  statute  Las  run  has  been  iK'ld  sulBcient  to  save  the  statute.* 


1  In  New  Yortc,  ptoTision  is  mtile  for 
Bavini;  the  plaintiff's  rights  wheii  he  at- 
b^ipta  to  commence  an  ai-tion.  Tlius, 
"an  stlnnipt  lu  commrnct  an  Bctioti,  in  a 
court  of  ni'orJ,  is  i-quiviik-iit  tu  tlie  coni- 
mtiicpmcnt  tlivn-of  nguiiist  ench  ilpfeliilalil, 
wilhin  the  niMninp  uf  fni-h  |iroviaion  of 
this  aot  which  limits  the  time  for  com- 
ntmnirig  nn  orlion,  when  tlie  sunimous  is 
deliviTB,!,  «i(h  tlie  iiiteut  that  it  shall  he 
ai^tnally  serviJ,  to  tlie  slu-rill',  or,  wlit-re 
the  sheriir  in  a  |«irly,  to  a  c-oroiicr  of  lh« 
caiinty,  in  whii-li  that  dertiiduiit,  or  oiin  uf 
tu'o  or  mom  ro-iliTendants  wlio  are  joint 
conlmi'toT>i,  or  otJiorHiso  nnltrd  in  iiiti-ivst 
with  liitn,  rcHidi-d  or  last  niiidi;<I:  or,  if  the 
dpfendant  is  a  (-orporalion,  to  a  like  otHrar 
of  tlie  eouuty,  in  which  it  is  mtaV-lislicd  by 
law,  or  whrrcili  lli  general  business  is  or 
was  last  tiulisactctl ,  or  wlii'rein  it  kecjis,  or 
last  kept,  an  office  for  the  tmnsiction  of 
■husini'sa.  l!ut  jii  .iriler  to  entitle  a  plain- 
tilT  to  llie  hem-rit  of  (his  section,  the  deliv- 
«iy  of  the  siimmi>[iB  to  an  officer  must  be 
riilliiwcJ  within  sisty  days  after  the  expi- 
ratiuQ  of  tbu  time  limited  for  the  actual 


coniioeticCTnent  of  the  actinn,  by  personal 
aerriee  thereof  ojMin  the  dcfendint  sought 
lo  he  cliargeit,  uv  by  llic  lirst  piibticalion 
of  the  Kunimuus,  as  against  that  Jifend- 
onlcr  for  si^niee  iiixin 


1   that  n 


rinding'  (1 
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where  the  snninK.ns  is  drliver.-.!  to  an 
ollieer  aiilhori/J-'d  lu  >,.  r\  l  tlie  auine,  within 
tlie  etty  or  town,  wherein  the  prrson  re. 
kidea  or  the  corjioTation  in  tueuterl,  as  sjuri- 
fied  in  that  Heetion;  proriiled  that  aetual 
servile  thereof  Lh  niaje  with  due  dili. 
gi'nee."  i\ml  a  provision  finiibr  to  that 
in  see.  SOU  exists  ill  Sontli  Caruliua  and 
Dakota, 

■  Siindford  v.  Piek,  17  Conn.  213. 

■  Allen  V.  Mann,  1  Chip.  (Vt.)  91. 

•  Bl;.iur.  Btnin.  45  Vt.  .158. 

'  Wuoils  V.  Houghton,  1  Grav  (Mns.s.f, 
530. 

•  Gardner  r.  Webber,  17  PiA.  (Masa.) 
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la  FeDDsylvaDia,  the  issae  of  a  samiBcna  sospends  tbe  statitte  i# 
aktas  sumiDOQS  is  iseued  within  six  years ;^  audit  is  not  necesaaiy  to 
enter  coatiEaances  to  save  the  bax ; '  aod  if  the  ptoper  persons  are  sued, 
the  statute  is  suspended,  DotwithstandiDg  the  firm  name  is  errooeooaljr 
given,  and  the  procesa  is  subsequently  amended.*  But  the  issue  of  & 
summons  which  is  not  served  will  not  save  the  statute,  unless  an  olMBt 
is  taken  out  and  served  within  six  years^  la  Pennsylvania^  the  prac* 
tice  ia  to  issue  the  original  writ  beibre  the  statoln  has  nuu  and  to  qoa* 
tinue  it  by  an  alias,  plm,  and  pturies^  even  alter  the  interventioQ  of  mov^ 
ttian  one  term ; '  and  aa  the  writ  which  commences  the  action  states  the 
ground  thereof,  it  is  sufficient  to  set  it  forth  without  tilie  contimumoaa.* 
In  South  Carolina^  however,  an  altcu  must  be  issued  within  one  year 
from  the  time  the  original  issued^  and  must  also  be  regularly  delivered 
to  the  sheriff,  or  it  does  not  operate  as  a  eontinuaoce  of  ^e  origiaAt 
wnt.''  In  New  York,  under  the  old  practice,  the  issning  of  a  capim  to 
any  county  would  save  the  statute,^  even  though  the  plaintiff  directed 
the  sheriff  to  return  it  non  est;^  but  it  was  required  to  be  kept  on 
foot  by  continuances,  which  could  be  entered  at  any  time.^  The  fiuat 
tliat  the  ad  davmrnn  is  laid  at  a  different  sum  from  that  in  the  orig- 
inal process,  or  that  the  venue  was  laid  in  a  different  county,  will  not 
defeat  its  effect  in  suspending  the  statute,  if  the  action  is  transitory,, 
and  it  is  averred  that  both  actions  were  predicated  on  the  same  claim, 
nor  even  that  the  actions  oxe  different  in  form,  if  both  are  for  the  same 
cause. ^^  If  the  action  is  commenced  in  season,  the  statute  is  saved 
without  an}'  reference  to  the  question  whether  the  plaintiff  used  anj^ 
diligence  in  its  prosecution.^^ 

Sec.  291.  Data  of  ITITrit  not  oonolnaiTe.  —  The  date  of  the  writ  ia 
not  conclusive,  but  is  a  fact  which  may  be  contested,  and  the  role  may 
be  said  to  be  that  it  is  not  enough  that  the  writ  bears  date  before  the 
expiration  of  the  statutory  period,  but  both  the  honajide  of  the  plain- 
tiff in  taking  it  out  and  the  exact  time  may  be  averred  and  shown,  not- 
withstanding the  tesit.^*  The  date  of  the  writ  is  only  jmma  fads  evi- 
dence of  the  time  of  its  issue ;  ^^  and  whenever  the  exact  time  of  its 

1  McClurgr.  Fryer,  15  Penn.  St  293.  ^^  Baskins  v.  Wilson,  6  Cow.   (N.  Y.) 

*  Schlosser  v.  Lesher,  1  Dall.  (Peno.)     471. 

411.  u  Young  V,  Davis,  SO  Ala.  213. 

»  Nichols  V.  Fox,  2  W.  N.  C.  196.  »  King  v.  State  Bank,   18  Ark,  269. 

*  Currier's  Estate,  28  Penn.  St.  261.  But  see  Clarke  v,  Kellar,  3  Bush  (Ky.X 
'  Pennock  v.  Hart,  8  Sl  fc  R«  (Penn.)  223,  where  a. different  doctrine  was  bel<i 

869.  "  6  Comyn's  Digest,^  689;  Lester  v.  Jen- 

^  Schlosser  v.  Lesher,  1  Dall.  (Penn.)  kins,  8  B.  &  C.  839;  Allen  v,  Portl«nd 

411.  Stage  Co.,  8  Me.  207;  Chauncey  v.  Rutter, 

7  State  Bank  v.  Baker,  3  McCord  3  Neh.  313;  Henderson  v.  Baker,  2  Borr. 
(S.  C),  281.  950;  Henway  v.  Murray,  1  Vent.  28;  Mor- 

8  Jackson  v.  Brooks,  14  Wend.  (N.  Y.)  ris  «.  Pugh,  3  Burr.  1241. 

649.  i«  Gardner  v.  Webber,  17  Pick.  (Mass.) 

»  Beckmau  v.  Satterlee,  5  Cow.  (N.  Y.)  407;  Society,  &c.  v.  Whitcomb,  2  N.  H. 
619.  227;  Johnson  v,  Farwell,  7  Me.  870. 
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laane,  even  to  the  hour,  becomes  necessary,  the  defendant  tdsj,  if  he 
caO)  show  it,  even  though  it  contiadicts  the  tette  of  the  writ.  "It 
voulil  be  most  extraordiiiarj'  and  inequitable,"  said  LoRr>  Mansfield,' 
"  not  to  allow  the  preHiiuiption,  that  the  plaiatiff  commenced  his  procesB 
seasonahly,  to  be  rebutted  by  the  defendant,  by  showing  that  in  real 
truth  tiie  time  was  run  before  be  took  any  stfp." 

Sec.  2^2.  PiliDg  Claim  before  CommiBsloners.  Pleading,  Set-off,  &o 
—  Filing  a  claim  with  the  coTiimisaioners  of  a  deceased  insolvent  c-'late 
has  been  held  equivalent  to  commencing  an  action."  And  in  New 
York  the  entry  of  an  order  to  refer  a  claim  agaliist  the  eatate  of  a  dece- 
dent, is  held  to  be  the  commencement  of  an  action,  witliin  the  meaning 
of  the  statute. '  The  filing  of  a  claim  in  set-off  operates  aa  n  suspcn- 
aion  of  the  statute  as  to  it,  so  that,  even  though  the  plaintiff's  action 
fails,  and  the  set-off  cannot  be  enforced  therein,  the  defendant  may, 
by  a  suit  brought  within  a  reasonable  time  thereafter,  presen-e  bia 
rights.' 

Sec.  293.  Mlatakea  Rsmed;.  Ac. —  If  Iho  plaintiff  mistakes  lii» 
remedy,  in  the  absence  of  any  statutory  pi'ovision,  saving  his  rights,  and 
during  the  pendenc}'  of  the  action  the  statute  runs  U|>on  his  elnini.  bis 
remedy  is  barred  ;  "  and  the  same  rule  prevails  where,  from  any  cause, 
the  plaintiff  becomes  nonsuit,'  or  the  action  abates  or  is  dismissed,  or 
Judgment  therein  is  reversed  or  set  aside,  the  statute  bars  another 
action  brought  for  the  same  claim,  unless,  as  is  the  case  in  several  of 
ttie  States,  provision  is  made  to  save  the  remedy.' 

Sec.  294.  Amendment  of  Prooesa.  —  An  amendment  of  the  process 
which  does  not  change  the  remedy  docs  not  affect  the  statutory  sus- 
pension;  but  where  a  party  obtains  leave  to  amend  his  summons  and 
complaint  afler  the  statute  has  fully  run,  and  does  so  by  brin<>;ing  in 
new  parties  defendant,  the  parlies  so  biiiiight  in  may  set  up  the  statute 
in  bar  of  the  action  as  to  them  ; '  anil  it  would  seem  that  the  bringing 
in  of  such  new  parties  would  be  so  far  equivalent  to  bringing  a  new 
action,*  that  such  new  defendants  may  rely  u[>i)ii  the  statute  as  a 
defence,'"  cspeei.illy  where  the  new  complaint  ilocs  not  advert  to  the 
former  proceedings  so  as  to  connect  the  former  with  the  latter."     A 

1  Hcnilrreoa  r.  Bnker.  anir.  »  Keivmnii  i:  Murvin,  12  Hun  (S.  Y.), 

"  Giiild  V.  link,  IS  Mflsi-,  455.  236. 

»  Hu!t>.liin(l.T   B.   Tliompsoii,    5   Hun  »  HoM[.lion  v.  Mien,  3  Abb.  (N.  V.) 

(N.  v.),  .■i48.  89.     Sff  nlso   .M«K"«'  "■  Cliirli.  6  Watts 

*  Hiuit  ,:  Spanl.liiis.  IS  Tick.  (Mass.)  llVnn. ;,  52b:  Bnmn  v.  r„Ml,sli_v.  S4  Miss. 

521.     See  ,-hn]itfr  OH  Set-off.  437.     In   llnidfjnl  v.   Aii-lrvns,   20  Oliio 

'  Twill's  Api-^nl,  24  I'l'nn.  St.  i29.  St.  2ns,  it  was  lii-M  thiil  n  ii.-w  il.'f..|ulaiit 

■  Harris  r.   Di'iiuis,  1  S.  &  It.  (Pi-nn.)  brouK>>l  ia.  wa^  in  «»  "(  tim  ilulc  of  the 

236.  original  j.roi'psa.  altlioiigli  the  sUtuK'  liad 

'  Willmmson  r,  ■Wnriihw.  46  Oa.  126;  run  in  liis  fiivor  Wforo  lie  WHsLronglit  in, 

Memphis,  &«.  It.  R.  fo.  i:  On,  52  Jliss.  '"  .Sw  Sliaw  r.  Cook.  12  Ilini  (M.  Y.), 

541.  173;  Snn.ls  b.  Hurt,  1  .\bli.  1..  J.  124. 
"  Sands  u.  Burt,  ante. 
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similar  doctrine  was  held  in  a  Missouri  case,  where  new  plaintiffs  were 
substituted,  who  claimed  to  be  entitled  to  be  subrogated  to  the  rights 
of  the  original  plaintiff;  and  the  couil;  held  that  by  such  substitution  of 
plaintiffs  a  new  action  was  virtually  commenced,  and  that  the  statute 
was  a  bar  thereto,  although  the  original  action  was  seasonably  com- 
menced.^ Of  course,  an  amendment  of  a  complaint  or  declaration  so 
as  to  present  a  new  cause  of  action  which  was  barred  at  the  time  of 
the  amendment,  but  which  was  not  barred  when  the  action  was  brought, 
will  not  defeat  the  operation  of  the  statute  as  to  such  new  matter,  be- 
cause as  to  it  the  statute  was  not  suspended  until  the  amendment  was 
made.^  But  as  to  all  amendments  of  the  complaint  which  do  not  change 
the  remedy  or  the  original  ground  of  action  as  stated  therein,  they  are 
treated  as  relating  back  to  the  time  of  the  commencement  of  the 
action." 

Sec.  295.  Mtuit  be  Action  at  Law. — The  commencement  of  a  bill 
in  chancer^'  does  not  suspend  the  statute,  and  if  pending  such  bill  the 
statute  runs  upon  the  claim,  it  is  barred  so  that  an  action  at  law  can- 
not be  maintained  thereon,  although  the  bill  is  dismissed,  even  where 
the  statute  makes  provision  for  the  bringing  of  a  fresh  action,  when 
the  original  action  was  brought  in  season,  and  was  abated  or  dis- 
missed, &c.*  An  action  in  the  nature  of  a  creditoi'*s  bill  to  recover 
property  of  a  judgment  debtor,  and  to  have  the  same  applied  in  pay- 
ment of  the  judgment,  does  not  operate  to  extend  the  lien  bej'ond  the 
statutory  period.  Such  an  action  is  not,  in  any  proper  sense,  an  action 
brought  upon  the  judgment  as  a  cause  of  action,  in  order  to  obtain  a 
new  jiulgraent,  but  simply  an  action  ancillary  to  and  for  the  purpose  of 
obtaining  satisfaction  of  an  existing  judgment.  It  has  been  repeatedly 
held  that  a  pending  lev}'  of  an  execution  made  during  the  life  of  a  judg- 
ment will  not  operate  to  continue  the  life  or  lien  of  a  judgment  beyond 
the  statutory  period ;  that  a  judgment  creditor  must  sell  the  property 
levied  on  within  the  statutory  period  of  the  life  of  the  lien  of  the  judg- 
ment ;  that  a  levy  during  that  period  neither  creates  a  new  lien  nor 
extends  the  judgment  lien  ;  that  nothing  but  a  renewal  within  the  life  of 
the  judgment  will  continue  the  lien  of  the  judgment ;  that  if  an  execu- 


^  Sweet  V.  Jeffries,  67  Mo.  420.  In 
Bennington r.  Dinsmore,  2  Gill  (Md.),  848, 
where  an  action  was  commenced  by  A.  as 
administrator  of  B.,  and  was  continued 
from  term  to  term,  and  afterwanls  the  ad- 
ministration was  revoked  and  granted  to  C, 
who  commenced  a  new  suit  for  the  same 
cause,  it  was  held  that  the  latter  could  not 
be  considered  the  same  action  as  the  former, 
and  that  the  time  of  the  statute  having 
expired  before  the  latter  action  was  com- 
menced, it  was  barred.  In  Gray  v.  Trap- 
nail,  23  Ark.  510,  a  suit  for  land  was 


brought  against  only  the  administrator  of 
deceased  claimant,  within  the  period  of 
limitation,  and  dismissed;  within  a  year, 
but  after  the  three  years'  limitation  had 
elapsed,  a  new  suit  for  the  same  land  was 
brought  against  the  administrator  and  an 
heir  of  the  same  claimant.  Held,  that  the 
second  suit  was  barred  by  the  statute  of 
limitations. 

s  Lagow  V.  Neilson,  10  Ind.  188. 

s  Agee  V,  Williams,  80  Ala.  636. 

4  Roland  v.  Jjogaxi,  18  Ala.  807;  Gray 
V.  Berryman,  4  Munf.  (Va.)  181. 


tM  BTATPTEa  O?  LlMriATION.  [CHAP.  XXTI. 

tion  is  issued  at  ao  late  a  day  that  a  saje  cannot  be  made  within  the  litb 
of  the  judgment,  il  should  bo  acoompanied  by  a  seire  fiiei-i*  or  renpwaU' 
Sec.  £U6.  AbaMment  of  Writ,  Dlimiaaal  of  Action.  RavoiKaJ  of 
Jndsmeut,  &o.  —  Rxcept  irhcre  the  statute  expressly  mokt's  a  ea.viDg 
of  the  rigUta  of  a  pkiutilT,  ou  the  faihire  of  the  origiiiai  suit,  for  any 
cause,  whether  by  n:aaon  of  tlic  plaiotiff  becoming  nonsuit,  the  abate- 
ment or  dismissal  of  the  action,  or  the  rtveraal  of  the  juflgaienl,  a  new 
action  cannot  he  brought  for  the  same  cause  against  which  tbe  st«tnte 
will  not  be  a  bar.^  lu  many  of  Die  Statca,  the  statute  provides  that 
when  a  writ  fails  of  a  sufllcient  service  or  return  by  unavoidable  acci- 
dent, or  default,  or  neg%6nce  of  the  officer  to  whom  it  was  dolivered 
ot  directed,  or  is  abated,  or  the  action  otherwise  defeated  for  any  maltet 
of  fona.  or  by  the  death  of  either  party,  or  if  a  judgniient  for  the  plain- 
tiff is  reversed  on  a  writ  of  error,  the  plaintiff  may  commence  a  nt-w 
action  on  the  same  demand  within  six  nontlis  afler  the  »batcme»t  or 
determination  of  the  original  suit,  or  rerersal  of  the  Judgment ;  and  if  he 
diea,  and  the  cause  of  action  survives,  his  executor  or  administrator  may 
commence  such  new  action  within  said  six  months.  Undex  such  stat- 
utes, the  rights  of  a  party  are  saved  where  his  original  action  is 
defeated  for  any  of  the  reasons  stated,  or  witliin  the  spirit  of  the  saving 
clause,  as  a  nonsuit,'  or  a  tailure  of  tiie  action  by  reason  of  the  absi^ncii 
of  the  justice  before  whom  it  was  brought.  Thus,  in  Vermont,  where  a 
plaintiff  brought  a  suit  before  a  justice  of  the  peace  who  once  continui-d 
the  cause,  but  at  the  second  time  appointed  he  was  absent,  whereby  the 
plaintiff  was  necessarily  driven  to  a  nonsuit,  it  was  K'ld  that,  under  a 
similar  stiitute.  he  mijrht  briuf;  a  new  action  within  the  time  mimed 
therein,  and  the  statute  would  not  be  a  bar  tbei-cto  unless  it  had  run 
before  the  commencement  of  the  first  suit.'     So,  where  the  summons  is 


'  Tenney  v.  Hemenn-ay,  53  111.  S7; 
Gridleyi'.  Watsnn,  id.  1S6;  Isaac  f.  Swift, 
10  C«l.  71;  Bftgley  ».  Wnrd,  37  id.  121; 
Bogers  c.  DnilTel.  16  id.  654;  DiokiuKin  v. 
Collins,  1  SwHn,  51S;  Davis  B.  Ehrman. 
20  Penn.  St.  256;  Ha\Kr\  v.  Dantzer,  12 
S.  &  M.  637;  Bieme  ii.  Mower,  13  id.  427; 
Graff  V.  Kip,  1  Ed.  t'h.  61S;  Tufts  r. 
TaFta,  18  Wend,  621;  Little  s.  HitrveT,  9 
id.  157;  Roe  v.  Swart,  5  Cow.  294;  Neil-ell 
V.  Dan,  54  Md.  384. 

»  Dcnniston  b.  .Kist,  9  I.a.  Ann.  484; 
Walker  11.  Peay,  22  Ark.  1D3;  Mahon  ». 
The  Jnatitra.  Ga.  Dec.  201 ;  Gray  v.  Trap- 
nail,  23  Ark.  510;  Robinson  v.  Roliinson, 
5  Harr.  (Del.)  3.  An  action  Toluntarily 
abaniioni'd  caiiniit  lie  iiindc  available  to 
save  a.  subsequent  suit  for  ths  same  cause, 
from  tbe  operation  of  the  atatnte.  Expnrit 
Hanks,  1  Cheres  (S.  C.)  Eq.  209;  Null  r. 
White  Valley  Canal  Ca,  4  Ind,  431.    ItU 


no  bar  to  tbe  statute  that  llii>  plii 
conimericed  an  action  sca.sonably,  < 
faileil  for  infonnalitj.  Callis  r.  Waii 
Muuf.  lVa.)511.  In  Vermont,  wlier 
statute  siives  the  rights  of  a  phiinlilf  % 
hif  action  fails  for  any  matter  of  fnrii 
ono  year  thereafter,  it  was  held  tb.it 


titr 


did  n 


tend  t( 


"here  tl 


wttxterminaltd  by. 
the  inability  of  the  plaiutilf,  through  |>ov. 
erty,  to  comply  seasonably  with  an  onier. 
made  by  the  court,  that  lie  furnish  aildj- 
tional  security  by  way  of  recognizance  for 
the  defenilant's  costs.  Haves  r.  Stewart, 
23  Vt.  622. 

"  Freshwater  v.  Baker,  7  Jones  (N.  C.> 
L.  225;  Spear  r.  Newell,  13  Vt.  288; 
SkillingtoQ  v.  Allison,  2  Hanks  (N.  C), 
347. 
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set  aside  for  defective  service,^  or  is  dismissed  by  reason  of  an  accidental 
omission  of  the  clerk  to  enter  it  seasonably  on  the  docket.^  But  a 
voluntary  dismissal  of  the  action  does  not  save  the  remedy/  nor  indeed, 
in  any  case  where  there  was  a  voluntary  abandonment  of  the  action,  can 
it  be  relied  upon  to  check  the  operation  of  the  statute.^ 

^  Meisse  v,  McCoy,  17  Ohio  St.  225.   In  another  writ  against  D.  on  the  same  note, 

Bullock  i;.  Dean,  12  Met.  (Mass.)  15,  it  and  caused  it  to  be  served  and  entered  in 

appeared  that,  on  Aug.  31,  1844,  A.  sued  court    Held,  that  the  first  action  was  duly 

out  a  writ  against  D.,  on  a  note  dated  commenced,  and  that  it  failed  of  a  sufficient 

Sept.  15,  1838,  payable  on  demand,  and  service  by  an  unavoidable  accident,  and, 

described  D.  in  the  writ  as  of  T.,  in  the  therefore,  that  the  second  action  was  saved 

county  of  B.,  where  he  formerly  resided,  from  the  operation  of  the  statute  of  limita- 

though  he  had  removed  to  M.,  in  the  tions,  within  the  meaning  of  the  saving 

county  of  P.,  about  two  years  before,  with-  clause  in  the  statute, 
out  A.'s  knowledge.    The  writ  was  deliv-         ^  Allen  v,  Sawtelle,  7  Gray  (Mass.), 

ered  to  an  officer,  in  the  county  of  B.,  near  165. 

the  last  day  of  service,  who  made  return         *  Walker  v.  Peay,  22  Ark.  108. 
thereon  that  he  could  not  find  D.  in  his         *  Null  v.  White  Water  Valley  Canal 

precinct    On  Dec.  31,  1844,  A.  sued  out  Co.,  4  Ind.  481. 
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APPENDIX. 


STATUTES. 


ENGLISH  STATUTES  OF  LIMITATION. 

Statute  32  Hen,  VIIL  c,  2. 

No  person  shall  sue,  have,  or  maintain  any  writ  of  right,  or  make  any 
prescription,  title,  or  claime  to,  for  any  Mannors,  Lands,  Tenements,  Rents, 
Annuities,  Commons,  Pensions,  Portions,  Corodies,  or  other  Hereditaments 
of  the  possession  of  his  or  their  Ancestors  or  predecessors ;  and  declare  and 
alleadge  any  further  seisin  or  possession  of  his  or  their  Ancestor  or  predeces- 
sor, but  onley  of  the  seisin  or  possession  of  his  Ancestor  or  predecessor,  which 
hath  beene,  or  now  is,  or  shall  be  seised  of  the  said  Mannors,  Lands,  &c.,  or 
other  Hereditaments  within  sixtie  yeares  next  before  the  teste  of  the  same 
writ,  or  next  before  the  said  prescription  title  or  claime  so  sued,  commenced, 
brought,  made,  or  had. 

No  person  or  persons  shall  sue,  have,  or  maintaine  any  Assesse  of  Mordun- 
cestor,  Cosinage,  Ayel,  writ  of  en  trie  upon  disease  done  to  any  of  his  Ancestors 
or  predecessors,  or  any  other  action  possessory  upon  the  possession  of  any  of 
his  Ancestors  or  predecessors,  for  any  Mannors,  Lands,  Tenements,  or  other 
Hereditaments  of  any  farther  seisin  or  possession  of  his  or  their  Ancestor  or 
predecessor,  but  onley  of  the  seisin  or  possession  of  his  or  their  Ancestor  or  pred- 
ecessor, which  was,  or  hereafter  shall  be  seised  of  the  same  Mannors,  Lands, 
Tenements,  or  other  Hereditaments  within  fifty  years  next  before  the  teste  of 
the  original  of  the  same  writ  to  bee  brought. 

No  person  nor  persons  shall  sue,  have,  or  maintaine  any  action  for  any 
Mannors,  Lands,  Tenements,  or  other  Hereditaments  of  or  upon  his  or  their 
own  seisin  above  thirty  years  next  before  the  teste  of  the  originall  of  the  same 
writ  to  be  brought,  &c. 

Nor  shall  make  any  avowry  or  cognisance  for  any  Bent,  suite,  or  service, 
and  alleadge  any  seisin  of  any  suite  of  service  in  the  same  avowry  or  cogni- 
zance in  the  possession  of  his  or  their  Ancestors  or  predecessor  or  predecessors, 
or  in  his  own  possession,  or  in  the  possession  of  any  other  whose  estate  shall 
pretend  or  claim  to  have  above  fiftie  years  next  before  the  making  of  the  said 
Avowry  or  cognisance. 

•  •  All  formedons  in  reverter,  ybrwicrfon*  in  remainder,  and  Scire  facias^  upon 
fines  of  any  Mannors,  Lands,  Tenements,  or  other  Hereditaments,  shall  bee 
sued  and  taken  within  fiftie  years  next  after  the  title  and  cause  of  action /o/^^ru/, 
and  at  no  time  after  the  said  fiftie  yeares  passed. 

If  any  person  or  persons  doe  at  any  time  sue  any  of  the  said  actions  or  writs 
for  any  Mannor,  Lands,  Tenements,  or  other  Hereditaments,  or  make  any 
avowry,  cognisance,  prescription,  title,  or  claime  of,  or  for  any  rent,  suite,  ser- 
vice, or  other  Hereditaments,  and  cannot  prove  that  he  or  they,  or  his  or  their 
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Aacemrs  oi  pradeceasora  were  in  actual!  poeaession  or  seisin  of,  or  in  tbe  same 
Manuors,  Lauds,  Tenemeuts,  and  Hereditaments,  and  at  auy  time  williin  the 
jeares  before  limited  in  this  act,  aud  in  maimer  and  £onne  aforesaid;  it  the 
same  be  traversed  or  denied  by  the  partie,  person,  or  defendant,  then  aftet 
such  triall  therein  had,  all  aud  every  such  person  and  perBOna  and  their  heires, 
shall  from  thenceforth  be  utterly  barred  forever  of  all  and  every  the  said  writ«, 
actions,  avowries,  cognisance,  preecription,  title,  andfclaim  hereafter  to  be  sued, 
had,  or  made  of,  and  for  the  same  Maunors,  Lands,  &c.,  or  other  the  premises, 
or  any  part  of  the  same. 

Provided  always,  that  every  person  and  persons  which  now  have  any  of  the 
said  actions,  writs,  avowries,  Scire/acio),  Com.  Title,  cognisance,  title,  claim, 
or  prescription  depending;  or  that  shall  hereafter  bring  any  of  tbe  said  actions, 
or  make  any  of  the  said  avowiies,  prescription,  title,  &o.,  at  any  time  before 
the  Feast  of  the  Asceutioa  of  our  Lord,  1610,  shall  alleadge  the  seisin  of  his  or 
their  Ancestors  or  predecessors,  and  his  owne  possession  and  seisin,  and  have 
also  all  other  like  advantage  to  all  intents  and  purposes  in  the  same  writs, 
ectdons,  avowries,  cognisances,  and  prescriptions,  titles,  and  clnyme,  as  he  or 
tiiey  mi^t  have  had  at  any  time  before  the  making  of  this  Statute. 

Provided  also,  that  it  any  person  being  icilhin  the  age  of  ltfenn/-otie  yrarei, 
covert,  baron,  or  in  prison,  or  out  of  this  Realm  of  England,  nor  having  cause 
to  sue  or  bring  any  of  the  said  writa.  actions,  or  t<i  make  any  avowries,  cognt- 
aanees,  prescriptions,  titles,  or  clayines,  that  such  person  or  persons  may  sue, 
eomnience,  or  bring  any  of  the  said  writs  or  actions,  or  make  any  of  the  said 
SYOwries,  cognisances,  prescriptions,  title,  or  claime  at  any  time  witliiu  six 
yeares  neil  after  such  person,  nor  being  within  age  shall  accomplish  the  aga 
of  21  yeares,  or  within  sii  yeares  next  after  such  person  now  being  in  prison 
shall  bee  enlarged,  or  never  being  out  of  the  Realme,  come  into  the  Realme. 
And  that  every  such  person  in  their  said  actions,  writs,  avowries,  cognisances, 
prescriptions,  title  or  claime  to  be  made,  &c.,  within  the  said  sii  yeares,  shall 
alleadge  within  the  said  six  yeares,  the  seisin  of  his  or  their  Ancestors  or  pred- 
ecessors, or  of  his  owne  possession,  or  of  tlie  possession  of  those  whose  estate 
bee  shall  then  claj-me.  And  also  within  the  same  six  yeares  shall  have  all  aud 
every  such  advantages  in  the  same  as  he  or  they  might  have  had  liefore  the 
making  of  this  act. 

Provided,  also,  that  if  it  happen  the  said  person  now  hcinij  icilliin  nge  covert 
baron  in  prison  or  out  of  this  Itealme,  having  cause  to  sue  or  bring  any  of  the 
said  writs,  avowries,  cognisances,  descriptions,  &c.  to  die  within  age,  or  during 
condition,  &c.  or  to  disea.';e  within  six  yeares  nest  after  such  person  shall  attain 
his  full  age,  or  be  at  large,  &c.  and  no  determination  or  judgment  had  of  snch 
titles,  actions,  or  rights  to  them  so  accrued,  then  the  nent  heire  to  such  person 
or  persons  shall  have  and  enjoy  such  liberty  and  advantage  to  sne,  &c.  witliiii 
six  years  nest  after  the  death  of  such  person  or  jieraous  now  imprisoned,  Kic.  in 
such  majiner  as  the  same  infant  after  his  full  age,  or  the  said  woman  covert 
after,  &c.  should  or  mi^-ht  have  liad  within  six  ycai's  then  next  ensuing,  by 
virtue  of  the  provision  last  before  rehearsed. 

Provided,  also,  that  if  any  person  before  Ascensiion,  1546,  sue  or  commence 
any  of  the  said  writs,  &c.  or  make  any  avowry,  &c.  and  t)ie  same  happen  by 
the  deatli  of  any  of  tlie  sayd  parties,  to  bee  abated  before  judgment  or  deter- 
mination thereof,  then  the  same  person  or  persons  being  demandants  or  avow- 
ants,  or  making  such  title  prescription,  &c,  l>eing  then  alive,  and  if  not.  then 
the  nest  heire  of  such  person  so  deceased  may  pursue  his  action,  and  make  hi§ 
avowry,  &c.  upon  the  same  matter  within  one  yeare  next  after  such  action  or 
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(mite  abated,  and  shal  enjoy  all  sadi  advantage  to  make  their  said  titles  within 
the  said  one  yeare,  as  the  demandant  demandants  in  such  writs,  &c.  should  or 
might  have  had  or  enjoyed  in  the  said  former  action  or  suite. 

Provided,  furthermore,  that  if  any  false  Verdict  happen  hereafter  to  be 
g^ven  or  made  in  any  of  the  said  actions,  suites,  avowries,  prescriptions,  titles, 
or  claymes ;  that  then  the  partie  grieved  by  reason  of  the  same,  shall  and  may 
have  his  Attaint  upon  every  such  Verdict  so  given  or  made,  and  the  plaintifle 
in  the  Attaint  upon  judgment  for  him  given,  shall  have  his  recovery,  execu- 
tion, and  other  advantage  in  like  manner  as  heretofore  hath  been  used,  anything 
in  this  Statute  contained,  to  the  oontraiy  notwithstanding. 


i^atute  21  James  /.  c.  16. 

For  quieting  of  men's  estates  and  avoiding  of  suits,  be  it  enacted  by  the 
King's  most  excellent  majesty,  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  that  all  writs  of  formedon  in 
descender,  formedon  in  remainder,  and  formedon  in  reverter,  at  any  time 
hereafter  to  be  sued  or  brought,  of,  or  lot  any  mannors,  lands,  tenements,  or 
hereditaments,  whereunto  any  person  or  persons  now  hath  or  have  any  title,  or 
cause  to  have  or  pursue  any  such  writ,  shall  be  sued  or  taken  within  twenty 
years  next  after  the  end  of  this  present  session  of  Parliament:  And  after  the 
said  twenty  years  expired,  no  person,  or  persons,  or  any  of  their  heirs,  shall 
have  or  maintain  any  such  writ,  of  or  for  any  of  the  said  manors,  lands,  tone* 
ments,  or  hereditaments;  (2)  and  that  all  writs  of  formedon  in  descender, 
formedon  in  remainder,  formedon  in  reverter,  of  any  manors,  lands,  tenements, 
or  other  hereditaments  whatsoever,  at  any  time  hereafter  to  be  sued  or  brought 
by  occasion  or  means  of  any  title  or  cause  hereafter  happening,  shall  be  sued 
or  taken  within  twenty  years  next  after  the  title  and  cause  of  action  first  de- 
scended or  fallen,  and  at  no  time  after  the  said  twenty  years;  (3)  and  that  no 
person  or  persons  that  now  hath  any  right  or  title  of  entry  into  any  manors, 
lands,  tenements,  or  hereditaments  now  held  from  him  or  them,  shall  thereinto 
enter,  but  within  twenty  years  next  after  the  end  of  this  present  session  of 
Parliament,  or  within  twenty  years  next  after  any  other  title  of  entry  accrued; 
(4)  and  that  no  person  or  persons  shall  at  any  time  hereafter  make  any  entry 
into  any  lands,  tenements,  or  hereditaments,  but  within  twenty  years  next 
after  his  or  their  right  or  title,  which  shall  hereafter  first  descend  or  accrue  to 
the  same;  and  in  default  thereof,  such  persons  so  not  entering,  and  their  heirs, 
shall  be  utterly  excluded  and  disabled  from  such  entry  after  to  be  made;  any 
former  law  or  statute  to  the  contrary  notwithstanding. 

II.  Provided,  nevertheless,  that  if  any  person  or  persons  that  is  or  shall  be 
entitled  to  such  writ  or  writs,  or  that  hath  or  shall  have  such  right  or  title  of 
entry,  be,  or  sliall  be,  at  the  time  of  the  said  right  or  title  first  descended,  ao» 
crued,  come,  or  fallen  within  the  age  of  one-and-twenty  years,  feme  covert,  noftji 
compos  mentis,  imprisoned,  or  beyond  the  seas,  that  then  such  person  and  per* 
sons,  and  his  and  their  heir  and  heirs,  shall  or  may,  notwithstanding  the  said 
twenty  years  be  expired,  bring  his  action,  or  make  his  entry  as  he  might  hava 
done  before  this  act:  (2)  so  as  such  person  and  persons,  or  his  or  their  heir 
and  heirs,  shall,  within  ten  years  next  aiter  his  and  their  full  age,  discovertore, 
coming  of  sound  mind,  enlargement  oat  of  prison,  or  coming  into  this  realm. 
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or  death,  lake  benefit  of  and  eae  forth  the  same,  and  at  no  time  after  the  Baid 
ten  yv&n. 

III.  And  be  it  further  enacted,  that  all  actions  of  trespass  ^uare  dausvm 
/regit,  all  actions  of  trespass,  detinue,  action,  aur  trover,  and  replevin  for  tak- 
ing awa;  of  good.4  and  cattle,  bU  octiona  of  account,  and  upon  the  case,  other 
than  auch  acoounta  aa  concern  the  trade  of  merchandise  between  merchant  and 
merchant,  tlieir  iiictors  or  servanta,  all  actiona  of  debt  grounded  upon  any  tend- 
ing or  contract  without  apecialty ;  all  actions  of  debt  for  arrearages  of  rent,  and 
all  actions  of  assault,  menace,  battery,  wounding,  and  irai>risonnient,  or  any 
of  them,  which  shall  be  sued  or  brought  at  any  time  after  the  end  of  this  pres- 
ent session  of  Parliament,  shall  be  comnleuced  and  sued  within  the  time  and 
limitation  hereafter  expressed,  and  not  after  ;  (that  is  to  say)  (3)  tbe  said 
actions  upon  the  case  (other  than  for  slander),  and  the  aaid  actions  tor  account, 
and  the  said  actions  for  treaposa,  debt,  detinue,  and  replevin  for  goods  or  cat- 
tle, and  the  said  action  of  trespass  quare  claaiiam  /regit,  within  three  years  next 
after  the  end  of  this  present  session  of  Parliament,  or  within  sis  years  next 
after  the  cause  of  auch  actiona  or  suit,  and  not  after;  (3)  and  tbe  said  actions 
of  trespass,  of  aasault,  battery,  wounding,  impriaonment,  or  any  of  them,  within 
one  year  next  after  the  end  of  this  preaent  aesaion  of  Parliament,  or  within  four 
years  next  after  the  cause  of  auch  actiona  or  suit,  and  not  after;  (4)  and  the 
said  action  upon  the  caae  for  words,  within  one  year  after  the  end  of  tliis  pres- 
ent aeaaion  of  Parliament,  or  within  two  years  next  after  the  wordd  spoken, 
and  not  after. 

IV.  And,  nevertheleas,  be  it  enacted,  that  if  in  any  the  said  actions  or 
suits,  judgment  be  given  for  the  plaintiff,  and  the  same  be  reversed  by  error, 
or  a  verdict  pnas  for  the  plaintiff,  and  upon  matter  alleged  in  arrest  of  judg- 
ment, the  judgment  be  ^ven  againat  tlie  plaintiff,  that  he  take  nothing  by  his 
plaint,  writ,  or  bill;  or  if  any  the  said  actions  shall  be  brought  by  original, 
and  the  defendant  therein  be  outlawed,  and  shall  after  rererae  the  outlawry, 
that  in  al!  .such  cases  the  party  plaintiff,  liis  heira,  executors,  or  administi-ators, 
as  tbe  case  shall  require,  may  commence  a  new  action  or  suit,  from  time  to 
time,  within  a  year  after  such  judgment  reversed,  or  such  judgment  given 
against  the  plaintiff,  or  outlawry  reversed,  and  not  after. 

V.  And  be  it  further  enacted,  that  in  all  actiona  of  tresp.iss  quare  flawam 
/regit,  hereafter  to  be  brought,  whei-ein  llie  defendant  or  defi'ndanU  shall  dis- 
claim in  his  or  their  plea  to  make  any  title  or  claim  te  the  land  in  which  the 
trespass  is  by  the  declaj'atiou  siippoaed  to  be  done,  and  the  trespass  be  by  negli- 
gence, or  involuntary,  tlie  defendant  or  defendants  shiill  be  )K?i'mitted  to  ]>lead 
a  disclaimer,  and  that  the  treapaaa  waa  by  netrligeuce  or  involinitary,  and  a 
tender  or  offer  of  sufficient  amends  for  such  trc-spass  before  the  action  bronglit, 
whereupon,  or  upon  some  of  tliem,  the  plaintiff  or  plainliff.s  shall  I*  enforced 
to  join  issue;  (2)  and  if  the  said  issue  be  found  for  (lie  defendant  or  d.'feiid- 
anta.  or  the  plaintiff  or  plaintiffs  shall  be  nonsuited,  the  plaiulilf  or  plaintilts 
shall  be  clearly  barred  from  the  said  action  or  actions,  and  all  other  suits 
concerning  the  same. 

VI.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  in  all  actions 
upon  the  case  for  alanderoua  words,  to  be  sued  or  prosecnled  by  any  |ier,*ou  or 
persons  In  any  the  courta  of  reconl  at  U'eatminster.  or  in  any  court  ivhatsoever 
that  hath  power  to  hold  plea  of  the  same,  after  the  end  of  till!'  pieseut  aesaion 
of  Parliament,  if  the  jury  upon  the  trial  of  the  issue  in  such  action,  or  the  jury 
that  shall  inquire  of  the  damages,  do  find  or  aaaess  the  dninnirea  under  foi-ly 
shillings,  then  the  plaintiff  or  plaintilTa  in  such  action  shall  have  and  recover 
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only  80  much  costs  as  the  damages  so  given  or  assessed  amoant  unto,  without 
any  further  increase  of  the  same;  any  law,  statute,  custom,  or  usago  to  the 
contrary  in  anywise  notwithstanding. 

VII.  Provided,  nevertheless,  and  be  it  further  enacted,  that  if  any  person 
or  persons  that  is  or  shall  be  entitled  to  any  such  action  of  trespass,  detinue, 
action  sur  trover,  replevin,  actions  of  account,  actions  of  debt,  actions  of  tres- 
pass for  assault,  menace,  battery,  wounding,  or  imprisonment,  actions  upon  the 
case  for  words,  be,  or  shall  be,  at  the  time  of  any  such  cause  of  action  given  or 
accrued,  fallen  or  come  within  the  age  of  twenty-one  yea.n,feme  covert^  non 
compon  mentis,  imprisoned,  or  beyond  the  seas,  that  then  such  person  or  persons 
shall  be  at  liberty  to  bring  the  same  actions,  so  as  they  take  the  same  within 
such  times  as  are  before  limited,  after  their  coming  to  or  being  of  full  age,  dis- 
covert, of  sane  memory,  at  large,  and  returned  from  beyond  the  seas,  as  other 
persons  having  no  such  impediment  should  be  done. 


4  Anne,  c.  16  (Seamen's  Wages),  §§  17,  18,  and  19. 

17.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that  all  suits 
and  actions  in  the  Court  of  Admiralty  for  seamen's  wages,  which  shall  become 
due  after  the  said  first  day  of  Trinity  term,  shall  be  commenced  and  sued 
within  six  years  next  after  the  cause  of  such  suits  or  actions  shall  accrue,  and 
not  afterwards. 

18.  Provided  nevertheless,  and  be  it  enacted,  that  if  any  person  or  persons 
who  is,  or  shall  be,  entitled  to  any  such  suit  or  action  for  seamen's  wages  be, 
or  shall  be,  at  the  time  of  any  such  cause  of  suit  of  action,  accrued,  fallen,  or 
come  within  the  age  of  twenty-one  years,  feme  covert,  non  compos  mentis,  im- 
prisoned, or  beyond  the  seas,  that  then  such  person  or  pei*3ons  shall  le  set  at 
liberty  to  bring  the  same  actions,  so  as  they  take  the  same  within  six  years 
next  after  their  coming  to,  or  being  of  full  age,  discovert,  of  sane  memory,  at 
large,  and  returned  from  beyond  the  seas. 

19.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that  if  any  per- 
son or  persons  against  whom  there  is  or  shall  be  any  such  cause  of  suit  or 
action  for  seamen's  wages,  or  against  whom  there  shall  be  any  cause  of  action 
of  trespass,  detinue,  actions  for  trover  or  replevin,  for  taking  away  goods  or 
cattle,  or  of  action  of  account,  or  upon  the  case,  or  of  debt  grounded  upon  any 
lending  or  contract  without  specialty,  of  debt  for  arrearages  of  rent,  or  assault, 
menace,  batteiy,  wounding,  and  imprisonment,  or  any  of  them,  be,  or  shall 
be,  at  the  time  of  any  such  cause  of  suit  or  action  given  or  accrued,  fallen,  or 
come  beyond  the  seas,  that  then  such  person  or  persons,  who  is,  or  shall  be, 
entitled  to  any  such  suit  or  action,  shall  be  at  liberty  to  bring  the  said  actions 
against  such  person  and  persons  after  their  return  from  beyond  the  seas,  so  as 
they  take  the  same  after  their  return  from  beyond  the  seas  within  such  times 
as  are  respectively  limited  for  the  bringing  of  the  said  actions  before  by  this 
act,  and  by  the  said  other  act  made  in  the  one-and-twentieth  year  of  the  reign 
of  King  James  the  First. 
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9  Geo.  Til.  c.  16.'     (TAe  Croam.) 

By  the  first  section  of  this  act  the  crown  is  di«ftbled  to  sne  or  implead  ftny 
person  for  any  tnauors,  lands,  tenements,  reata,  tithea,  or  hereditamenta  where 
the  right  had  not,  or  shall  not  first  accrue  and  grow  within  aixt;  years  neib 
before  commencing  suit,  unless  the  same  ahall  hare  been  duly  iu  char^,  or 
stood  inivper  of  record,  or  been  answered  to  the  crown.  The  second  sectioa 
provides  for  coses  where  the  rent  and  profits  of  such  hereditaments  shall  be 
duly  in  charge  to  the  erowu.  The  third  and  fourth  sections  provide  tor  and 
exempt  from  the  operation  of  the  act  reversions  in  the  crown  and  grantees  of 
the  crown.  The  fifth  and  sixth  sections  provide  for  payment  of  certain  eer- 
vicea  to  the  crown,  and  contain  a  general  reservation  of  tlie  riglifa  of  others 
than  the  crown.  The  seventh  section  secures  to  the  crown  such  fee  farm  or 
other  rents  as  had  been  paid  within  a  limited  time.  The  eighth  and  ninth 
sections  contain  temporary  provisions.  The  tenth  section  declares  what  shall 
and  shall  not  be  deemed  a  putting  in  chat^,  standing  iniuper  or  taking  or 
answering  by  or  to  the  crown  within  tlie  meaning  of  the  first  section. 


9  Geo.  IV.  e.  H  (Lord  Tcnterden's  Aa),  §§  1,  2,  3,  4,  and  8." 

1.  Whereas  by  an  act  passed  in  England  in  the  twenty-first  year  of  the 
reign  of  King  .lames  tlie  First,  it  was  among  other  things  enacted  that  all 
actions  of  account  and  upon  the  case  other  than  such  accounts  as  concern  the 
trade  of  merchandise  between  merchant  and  mercbaut,  their  faelors  orser- 
Tanta,  all  actions  of  debt  grounded  upon  any  lending  or  contract  without 
Bpeoialty,  and  all  actions  of  debt  tor  arrearagea  of  rent,  should  he  commenced 
within  three  years  after  the  tlien  present  session  of  I'arliament,  or  within  six 
years  next  after  the  cause  of  such  action  or  suit  anil  not  after;  and  whereas,  a 
similar  enactment  is  contained  in  an  act  passed  in  Ireland  in  tlie  tenth  year  of 
the  reign  of  King  Charles  the  First  ;  and  whereas,  various  rjiw.'lions  have 
arisen  in  actions  toumled  on  simple  contract  as  to  the  proof  and  effect  of  ac- 
knowledgments atid  pronii.ses  offcreil  in  evidence  for  the  purpose  of  taking 
cases  out  of  the  operation  of  the  said  enactments;  and  it  i.s  expedient  to  pre- 
vent such  questions  and  to  make  provision  for  giving  effect  to  the  said  enact- 
ments and  to  tlie  intention  thereof:  Fe  it  therefore  enacted,  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spir- 
itual and  temporal  and  conimons  in  the  present  Parliament  assembled,  and  by 
the  authority  of  the  iiame,  that  in  actions  of  debt  or  upon  the  case  grounded 
upon  any  simple  contract,  no  acknowledgment  or  promise  by  words  only  shall 
be  deemed  sufficient  evidence  of  a  new  or  continning  contract  whereby  to  take 
any  case  out  of  the  operation  of  the  said  enactments  or  either  of  them,  or  to 
deprive  any  party  of  the  benefit  thereof  unless  such  acknowledgtnent  or  prom- 
ise shall  he  made,  or  contained  by  or  in  some  writing  to  be  signed  by  the 
party  chargeable  thereby ;  and  that  where  there  shall  be  two  or  more  joint  con- 

1  Ellended  to  the  Duchy  of  Cornwall  by  23  S:  24  Vict,  c.  53,  infra,  p.  fiSO;  and  see 
W  &  as  Vicl.  c,  fi2.  iffra.  p.  ll.SI). 

1  See  19  &  SO  Vict.  c.  97,  §  13,  in/m,  p.  649. 
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tractors  or  executors,  or  administrators  of  any  eontractor,  no  such  joint  con- 
tractor, executor,  or  administrator  shall  lose  the  benefit  of  the  said  enactments 
or  either  of  them,  so  as  to  be  ehargeable  in  respect  or  by  reason  only  of  any 
written  acknowledgment  or  promise  made  and  signed  by  any  other  or  oUiers 
of  them:  Provided  always,  that  nothing  herein  contained  shall  alter  or  take 
away  or  lessen  the  effect  of  any  payment  of  any  principal  or  interest  made  by 
any  person  whatsoever:  Provided  also,  that  in  actions  to  be  commenced  against 
two  or  more  such  joint  contractors  or  executors  or  administrators,  if  it  shall 
appear  at  the  trial  or  otherwise  that  the  plaintiff,  though  barred  by  either  oi 
the  said  recited  acts  or  this  act,  as  to  one  or  more  of  such  joint  contractors  or 
executors  or  administrators,  shall  nevertheless  be  entitled  to  recover  against 
any  other  or  others  of  the  defendants  by  virtue  of  a  new  acknowledgment  or 
promise,  or  otherwise  judgment  may  be  given  and  costs  allowed  for  the  plain- 
tiff as  to  such  defendant  or  defendants  against  whom  he  shaU  recover,  and  for 
the  other  defendant  or  defendants  against  the  plaintiff. 

2.  And  be  it  further  enacted,  that  if  any  defendant  or  defendants,  in  any 
action  on  any  simple  contract,  shall  plead  any  matter  in  abatement  to  the  effect 
that  any  other  person  or  persons  ought  to  be  jointly  sued  and  issue  be  joined 
on  such  plea,  and  it  shall  appear  at  the  trial  that  the  action  could  not  by 
reason  of  the  said  recited  acts,  or  this  act,  or  either  of  them,  be  maintained 
against  the  other  person  or  persons  named  in  such  plea  or  any  of  them,  the 
issue  joined  on  such  plea  shall  be  found  against  the  party  pleading  the  same. 

3.  And  be  it  further  enacted,  that  no  indorsement  or  memorandum  of  any 
payment  written  or  made,  after  the  time  appointed  for  this  act  to  take  effect, 
upon  any  promissory  note,  bill  of  exchange  or  other  writing,  by  or  on  the 
behalf  of  the  party  to  whom  such  payment  shall  be  made,  shall  be  deemed 
sufficient  proof  of  such  payment  so  as  to  take  the  case  out  of  the  operation  of 
either  of  the  said  statutes. 

4.  And  be  it  further  enacted,  that  the  said  recited  acts  and  this  act  shall 
be  deemed  and  taken  to  apply  to  the  case  of  any  debt  or  simple  contract 
alleged  by  way  of  set-off  on  the  part  of  any  defendant  either  by  plea,  notice, 
or  otherwise. 

5.  And  be  it  further  enacted,  that  no  memorandum  or  other  writing  made 
necessary  by  this  act  shall  be  deemed  to  be  an  agreement  within  the  meaning 
of  any  statute  relating  to  the  duties  of  stamps. 


8  §•  4  Wm.  IV.  e.  27.i    (Real  Property.) 

1.  Be  it  enacted,  that  the  words  and  expressions  hereinafter  mentioned, 
which  in  their  ordinary  signification  have  a  more  confined  or  different  mean- 
ing, shall  in  this  act,  except  where  the  nature  of  the  provision  or  the  context  of 
the  act  shall  exclude  such  construction,  be  interpreted  as  follows:  (that  is  to 
say)  the  word  '*  land  "  shall  extend  to  manors,  messuages,  and  all  other  oor- 
poreal  hereditaments  whatsoever,  and  also  to  tithes  (other  than  tithes  belong- 
ing to  a  spiritual  or  eleemosynary  corporation  sole),  and  also  to  any  share, 
estate,  or  interest  in  them,  or  any  of  them,  whether  the  same  shall  be  a  free- 
hold or  chattel  interest,  and  whether  freehold  or  copyhold,  or  held  according 
to  any  other  tenure;  and  the  word  **  rent "  shall  extend  to  all  heriote,  and  te 

1  See  37  &  38  Vict  c  57,  vtfra,  p.  650. 


iS  and  suits  for  which  a  distreBs  may  be  made,  and  to  all  annuities 
Hfld  periodical  suras  of  money  charged  upon  or  payable  out  of  any  land  (except 
moduses  or  compoaitions  belonging  to  a  apiiitual  or  eleemosynary  corporation 
■ole).  and  the  person  through  whom  another  person  is  said  to  claim  shall  mean 
»oy  person  by,  through,  or  under,  or  by  the  act  of  whom  the  person  so  claim- 
ing became  entitled  to  the  estate  or  interest,  claimed  as  heir,  issue  in  taQ, 
tenant  by  the  courtesy  of  England,  tenant  in  dower,  successor,  special  or  gen- 
eral occupant,  executor,  admiuistrator,  legatee,  husband,  assignee,  appointee, 
devisee,  or  otherwise,  and  also  any  person  who  was  entitled  to  au  estate  or 
interest  to  which  the  person  so  claiming,  or  some  person  through  whom  he 
Blaims,  became  entitled  as  lord  by  escheat;  and  the  word  "person  "  shall  ex- 
tend to  a  body  politic,  corporate  or  collegiate,  and  to  a  class  of  creditors  or 
other  personH,  as  well  as  an  individual;  and  every  word  importing  the  singular 
number  only  shall  extend  and  be  applied  to  sereral  persona  or  tilings  as  well 
as  one  person  or  thing;  and  every  word  importing  the  masculine  gender  only 
^all  extend  and  be  applied  to  a  female  as  well  as  a  male. 

2.'  After  the  ttiirty-fii'st  day  of  December,  1833,  no  jjerson  shall  malce  an  entry 
or  disti'ess,  or  bring  an  action  to  rfMjover  any  laud  or  rent  but  witiiin  twentj 
years  next  after  the  time  at  which  the  rig^t  to  make  such  entry  or  distress,  or 
to  bring  suoli  action,  shall  have  fii'st  accrued  lo  some  person  through  whom  he 
claims,  or  if  such  right  shall  not  have  accrued  to  any  person  through  wliom  he 
claims,  then  within  twenty  years  next  after  the  tiine  at  which  the  right  to 
make  such  entry  or  distress,  or  to  bring  such  action,  shall  have  fimt  accrued  (o 
the  person  making  or  bringing  the  same. 

3.  Ill  the  construction  of  this  act,  tlte  right  to  make  au  entry  or  distress,  or 
faring  an  action  lo  recover  any  land  or  rent,  shall  be  deemed  to  have  first 
accrued  n.t  such  time  as  hereinafter  is  mentioned;  (that  is  to  say)  when  the 
person  claiming  such  laud  or  rent,  or  some  person  through  whom  he  claims, 
sball,  in  respect  of  the  estate  or  interest  claimed,  have  been  in  possesion,  or 
in  receijit  of  the  profits  of  such  land,  or  in  receipt  of  such  rent,  nuil  shall, 
while  entitled  thereto,  have  been  dispossessed,  or  have  discontinued  such  pos- 
session or  receipt,  then  such  right  shall  i>e  di'cmed  to  have  first  accrueil  at  the 
time  o(  such  dispossession  or  discontinuance  of  jwssession,  or  .it  the  Inst  time 
at  which  any  such  profits  or  rent  were  or  was  so  i-eceived;  and  when  the  per- 
son c1:iiniiug  such  land  or  reiit  sh.ilt  claim  the  estate  or  interest  of  some  de- 
ceased [vrson  who  shall  have  continued  in  such  jmssession  or  receipt  in  respect 
of  the  itntae  estate  or  interest  until  the  time  of  liis  death,  and  shall  linve  been 
the  lust  person  entitled  to  such  estuto  oi'  iciterest  who  shall  have  Wen  in  such 
possession  or  receipt,  then  such  right  shall  be  deemed  to  have  first  accruiMl  ut 
the  time  of  such  death;  and  when  the  pei-son  claiming  such  land  or  rent  shall 
claim  ill  respect  of  an  estate  or  interest  in  possession  granted,  app-)iiit'.'d.  or 
otiierwise  assured  by  any  instruiitent  (other  than  a  will)  to  him  or  some  per- 
son throngli  whom  he  claims,  by  a  person  being  in  resjiect  of  the  same  estate 
or  interest  in  the  possession  or  receipt  of  the  profits  of  the  land,  oi'  in  the 
receipt  of  the  rent,  and  no  person  entitled  under  such  instrument  shall  have 
been  in  such  possession  or  rec*i|>t.  then  such  right  shall  be  deemed  lo  have 
first  accrued  at  the  time  at  which  the  person  claiming  as  aforesaid,  or  Die 
person  through  whom  he  claims,  became  entitled  to  such  possession  or  recet|it 
by  virtue  of  such  instrument;  and  when  the  estate  or  inlere^t  cl.iinied  shall 
have  been  an  estate  or  interest  in  reversion  or  remainder,  or  otlier  future 

»  See  the  naw  act,  infra. 
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estate  or  interest,  and  no  person  shall  have  obtained  the  possession  or  receipt 
of  the  profits  of  such  land,  or  the  receipt  of  such  rent  in  respect  of  such  estate 
or  interest,  then  such  right  shall  be  deemed  to  have- first  accrued  at  the  time 
at  ifvhich  such  estate  or  interest  became  an  estate  or  interest  in  possession; 
and  when  the  person  claiming  such  land  or  rent,  or  the  person  through  whom 
he  claims,  shall  have  become  entitled  by  reason  of  any  forfeiture  or  breach  of 
condition,  then  such  right  shall  be  deemed  to  have  first  accrued  when  such 
forfeiture  was  incurred,  or  such  condition  was  broken. 

4.  Provided  always,  that  when  any  right  to  make  an  entry  or  distress,  or 
to  bring  an  action  to  recover  any  land  or  rent  by  reason  of  any  forfeiture  or 
breach  of  condition,  shall  have  first  accrued  in  respect  of  any  estate  or  interest 
in  reversion  or  remainder,  and  the  land  or  rent  shall  not  have  been  recovered 
by  virtue  of  such  right,  the  right  to  make  an  entry  or  distress,  or  bring  aa 
action  to  recover  such  land  or  rent,  shall  be  deemed  to  have  fii*st  accrued  in 
respect  of  such  estate  or  interest  at  the  time  when  the  same  shall  have  become 
an  estate  or  interest  in  possession,  as  if  no  such  forfeiture  or  breach  of  con- 
dition had  happened. 

5.^  Provided  also,  that  a  right  to  make  an  entry  or  distress,  or  to  bring  aa 
action  to  recover  any  land  or  rent,  shall  be  deemed  to  have  first  accrued  in 
respect  of  an  estate  or  interest  in  reversion  at  the  time  at  which  the  same 
shall  have  become  an  estate  or  interest  in  possession  by  the  determination  of 
any  estate  or  estates  in  respect  of  which  such  land  shall  have  been  held,  or  the 
profits  thereof,  or  such  rent  shall  have  been  received,  notwithstanding  the 
person  claiming  such  land,  or  some  person  through  whom  he  claims,  shall  at 
any  time  previously  to  the  creation  of  the  estate  or  estates  which  shall  hare 
determined  have  been  in  possession  or  receipt  of  the  profits  of  such  land,  or 
in  receipt  of  such  rent. 

6.  For  the  purposes  of  this  act  an  administrator  claiming  the  estate  or 
interest  of  the  deceased  person  of  whose  chattels  he  shall  be  appointed  admin- 
istrator, shall  be  deemed  to  claim  as  if  there  had  been  no  interval  of  time 
between  the  death  of  such  deceased  person  and  the  grant  of  the  letten  of 
administration. 

7.  When  any  person  shall  be  in  possession  or  in  receipt  of  the  profits  of 
any  land,  or  in  receipt  of  any  rent  as  tenant  at  will,  the  right  of  the  person 
entitled  subject  thereto,  or  of  the  person  through  whom  he  claims,  to  make 
an  entry  or  distress,  or  bring  an  action  to  recover  such  land  or  rent,  shall  be 
deemed  to  have  first  accrued,  either  at  the  determination  of  such  tenancy,  or 
at  the  expiration  of  one  year  next  after  the  commencement  of  such  tenancy, 
at  which  time  such  tenancy  shall  be  deemed  to  have  determined:  Provided 
always,  that  no  mortgagor  or  cestui  q\te  trust  shall  be  deemed  to  be  a  tenant  at 
will  within  the  meaning  of  this  clause  to  his  mortgagee  or  trustee. 

8.  When  any  person  shall  be  in  possession  or  in  receipt  of  the  profits  of 
any  land,  or  in  receipt  of  any  rent  as  tenant  from  year  to  year,  or  other 
period,  without  any  lease  in  writing,  the  right  of  the  person  entitled  subject 
thereto,  or  of  the  person  through  whom  he  claims,  to  make  an  entry  or  die- 
tress,  or  to  bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed  to 
have  first  accrued  at  the  determination  of  the  first  of  such  years  or  other 
periods,  or  at  the  last  time  when  any  rent,  payable  in  respect  of  such  tenancy, 
shall  have  been  received  (which  shall  last  happen). 

9.  When  any  person  shall  be  in  possession  or  in  receipt  of  the  profits  of 

^  See  the  new  act,  ti|fftk 
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any  land,  or  in  receipt  of  any  r«ni  (charge)  by  Tirtne  of  a  leaae  in  writing  ttj 
which  a  rent  amounting  to  tlie  yearly  sum  of  twenty  shillings  or  upwardi  shall 
be  reaerred,  and  the  rent  reserved  by  such  leane  shall  have  been  received  by 
•ome  person  wrongfully  claircimg  to  be  entitled  to  such  land  or  rent  (charge) 
In  reversion  immediately  expectant  on  the  determination  of  such  lease,  and 
no  payment  in  respect  of  the  rent  received  by  euch  lease  shall  afterwards 
have  been  made  to  the  person  rightfully  entitled  thereto,  the  right  of  the 
person  entitled  to  such  land  or  rent  (charge)  subject  to  such  lease,  or  of  the 
person  through  whom  he  claima  to  make  an  entry  or  distress,  or  to  bring  an 
action  after  the  determination  of  such  lease  shall  be  deemed  to  liare  first 
accrued,  at  the  time  at  which  the  rent  reserved  by  such  lease  was  first  ao 
received  by  the  person  wrongfully  claiming  as  aforesaid,  and  no  such  right 
thall  be  deemed  to  have  first  accrued  upon  the  delermination  of  such  tease  to 
the  person  rightfully  entitled. 

10.  No  person  shall  be  deemed  to  have  been  in  possession  of  any  land 
witliin  the  meaning  of  this  act  merely  by  reason  of  having  made  an  entry 
thereon. 

11.  No  continual  or  other  claim  upon  or  near  any  land  shall  preserve  any 
right  of  making  an  entry  or  distress,  or  of  bringing  an  action. 

12.  When  any  one  or  more  of  several  persons  entitlwl  by  any  land  or  rent 
•a  coparceners,  joint  tenants,  or  tenants  in  common,  shall  have  been  in  pos- 
session or  receipt  of  the  entirety,  or  more  than  his  or  their  undivided  share  or 
•hares  of  such  land,  or  of  tlie  profits  thereof  or  of  such  rent,  (or  his  or  their 
own  benefit,  or  for  the  benefit  of  any  person  or  [leraons  other  than  the  person 
or  persons  entitled  to  the  other  share  or  shares  of  the  same  land  or  rent,  such 
possession  or  receipt  shall  not  be  deemed  to  have  been  the  possession  or 
receipt  of  or  by  such  laslr mentioned  person  or  persons,  or  any  of  tliem. 

13.  When  a  yonnger  brother,  or  other  relation  of  the  person  entitled  as 
heir  to  the  jiossession  or  receipt  of  the  profits  of  any  land,  or  to  the  receipt  of 
any  rent,  shall  enter  into  possession  or  receipt  thereof,  such  poasession  or 
recMpt  sliatl  not  be  deemed  to  be  the  possession  or  receipt  of  or  by  the  person 
entitled  a<i  heir. 

14.  I'rovided  always,  and  be  it  further  enacted,  that  when  any  acknowl- 
edgment of  the  title  of  the  person  entitled  to  any  knd  or  rent  shiill  have  been 
given  to  him  or  his  agent  in  writing,  signed  by  the  person  in  pM.'^ession  or  in 
receipt  of  the  piofits  of  such  land,  or  in  receipt  of  such  rent,  tlieu  such  pos- 
session or  receipt  of  or  by  the  person  by  whom  such  acknowledgment  shall 
have  been  given  shall  be  deemed,  according  to  the  meaning  of  this  act,  to 
have  been  the  possession  or  receipt  of,  or  by  the  person  to  whom,  or  to  whose 
agent,  such  acknowledgment  shall  hiive  been  given  at  the  time  of  giving  the 
same,  and  the  right  of  such  lait- mentioned  person  or  any  )«-r»on  claiming 
through  him  to  make  an  entry  or  distress,  or  bring  an  action  to  recover  such 
land  or  rent,  shall  be  deemed  to  have  first  accrued  at  and  not  before  the  time 
At  which  such  acknowleilgnient,  or  the  last  of  such  acknowledgments,  if  more 
than  one,  was  given. 

15.  Provided  also,  and  be  it  further  enacted,  that  when  no  such  acknowl- 
edgment as  aforesaid  shall  have  lieen  given  before  the  passing  of  thi.f  art,  and 
the  possession  or  receipt  of  the  profits  of  the  land  or  the  receipt  of  the  rent. 
shall  not  at  the  time  of  the  passiiig  of  this  act  have  been  adverse  to  the  right 
or  title  of  the  person  claimini;  to  be  entitled  thereto,  then  such  person  or  the 
person  claiming  tlirongh  him  may,  notwithstanding  tlie  period  of  twenty 
years  hereinbefore  liaiiled  shall  have  expired,  make  an  entry  or  distress,  or 
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bring  an  action  to  recoTer  socH  land  or  interest  at  any  time  within  five  years 
next  after  the  passing  of  this  act. 

16.^  Provided  always,  and  be  it  farther  enacted,  that  if  at  the  time  at 
which  the  right  of  any  person  to  make  an  entry  or  distress,  or  bring  an  action 
to  recover  any  land  or  rent  shall  have  first  accrued  as  aforesaid,  such  person 
shall  have  been  under  any  of  the  disabiliti^  hereinafter  mentioned;  (that  is  to 
say),  infancy,  coverture,  idiotcy,  lunacy,  unsoundness  of  mind,  or  absence 
beyond  seas,  then  such  person  or  the  person  claiming  through  him  may,  not- 
withstanding the  period  of  twenty  years  hereinbefore  limited  shall  have 
expired,  make  an  entry  or  distress,  or  bring  an  action  to  recover  such  land  or 
rent  at  any  time  within  ten  years  next  after  the  time  at  which  the  person  to 
whom  such  right  shall  have  first  accrued  as  aforesaid  shall  have  ceased  to  be 
under  any  such  disability,  or  shall  have  died  (which  shall  have  first  hap- 
pened). 

17.^  Provided  nevertheless,  and  be  it  further  enacted,  that  no  entry,  dis- 
tress, or  action  shall  be  made  or  brought  by  any  person  who  at  the  time  at 
which  his  right  to  make  an  entry  or  distress  or  to  bring  an  action  to  recover 
any  land  or  rent  shall  have  first  accrued,  shall  be  under  any  of  the  disabilities 
hereinbefore  mentioned,  or  by  any  person  claiming  through  him,  but  within 
forty  years  next  after  the  time  at  which  such  right  shall  have  first  accrued, 
although  the  person  under  disability  at  such  time  may  have  remained  under 
one  or  more  of  such  disabilities  during  the  whole  term  of  such  forty  years,  or 
although  the  term  of  ten  years  from  the  time  at  which  he  shall  have  ceased  to 
be  under  any  such  disability  or  have  died,  shall  not  have  expired. 

18.  Provided  always,  and  be  it  further  enacted,  that  when  any  person  shall 
be  under  any  of  the  disabilities  hereinbefore  mentioned  at  the  time  at  which 
his  right  to  make  an  entry  or  distress,  or  to  bring  an  action  to  recover  any 
land  or  rent  shall  have  first  accrued,  and  shall  depart  this  life  without  having 
ceased  to  be  under  any  such  disability,  no  time  to  make  an  entry  or  distresSi 
or  to  bring  an  action  to  recover  such  land  or  rent  beyond  the  said  period  of 
twenty  ^  years  next  after  the  right  of  such  person  to  make  an  entry  or  distrass, 
or  to  bring  an  action  to  recover  such  land  or  rent  shall  have  first  accrued,  or 
the  said  period  of  ten*  years  next  after  the  time  at  which  such  person 
shall  have  died,  shall  be  allowed  by  reason  of  any  disability  of  any  other 
person. 

19.  No  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  nor  the 
islands  of  Man,  Guernsey,  Jersey,  Alderney,  or  Sark,  nor  any  islands  adjacent 
to  any  of  them  (being  part  of  the  dominions  of  his  Majesty),  shall  be  deemed 
to  be  beyond  seas  within  the  meaning  of  this  act. 

20.  When  the  right  of  any  person  to  make  an  entry  or  distress,  or  bring  an 
action  to  recover  any  land  or  rent  to  which  he  may  have  been  entitled  for  an 
estate  or  interest  in  possession,  shall  have  been  barred  by  the  determination  of 
the  period  hereinbefore  limited  which  shall  be  applicable  in  such  case,  and 
such  person  shall  at  any  time  during  the  said  period  have  been  entitled  to  any 
other  estate,  interest,  right,  or  possibility  in  reversion,  remainder,  or  other- 
wise, in  or  to  the  same  land  or  rent,  no  entry,  distress,  or  action  shall  be  made 
or  brought  by  such  person  or  any  person  claiming  through  him  to  recover 
such  land  or  rent  in  respect  of  such  other  estate,  interest,  right,  or  poasibilityt 

1  See  the  new  act,  infrtu 

*  Reduced  to  twelve  years  by  the  new  act,  infra, 

'  Beduced  to  six  yean  by  the  new  act,  i^fira. 
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unless  in  tljc  mean  time  such  laud  or  rent  shall  have  been  recovered  bj  some 
person  entitled  to  an  eslaM,  interest,  or  right  which  shall  have  been  limited  or 
taken  eflec't  after  or  in  defeasance  of  such  estate  or  interest  in  poasession. 

31.  When  the  right  of  a  tenant  in  tail  of  an;  land  or  rent  to  make  an 
entry  or  distress,  or  to  bring  aii  action  to  recover  ttie  same,  sbull  have  been 
barred  bj  reason  of  the  same  not  Itaviug  been  made  or  brought  within  tbe 
period  hereinbefore  limited  which  shall  be  applicable  in  Buch  case,  no  such 
entry,  distress,  or  action  shall  be  made  or  brought  by  any  pereon  claiming  aoy 
estate,  interest,  or  right  which  Buch  tenant  in  tail  might  lawfully  have  barred. 

23.  When  a  tenant  in  tail  of  any  land  or  rent  entitled  lo  re-recover  the 
eame  ehall  hare  died  before  the  expiration  of  tlie  period  hereinbefore  limited 
which  shall  be  applicable  in  such  case  for  making  an  entry,  or  distress,  or 
bringing  an  action  to  recover  such  land  or  rent,  no  person  claiming  any  estate, 
interest,  or  right,  which  such  tenant  iu  tail  might  lawfully  have  barred,  shall 
make  an  entry  or  distress  or  bring  an  action  to  recover  such  land  or  rent  but 
within  the  period  during  which,  if  such  tenant  iu  tail  had  so  long  continued 
to  live,  he  might  have  made  such  entry  or  distress  or  brought  such  action. 

23.1  >Vheu  a  tenant  in  toil  of  any  loud  or  leot  shall  have  made  an  assur- 
ance thereof  which  shall  not  operate  la  bar  an  estate  or  estates  to  take  effect 
after  or  in  defeasance  of  his  estate  tail,  and  any  person  shall  by  virtue  of  such 
assurance  at  the  time  of  the  execution  thereof  or  at  any  time  afterwards  be  in 
possession,  or  receipt  of  the  profits  of  such  land  or  in  the  receipt  of  such  rent, 
and  the  same  person  or  any  other  person  whatsoever  (other  than  such  person 
entitled  to  such  possession  or  receipt  in  respect  of  an  estate  which  shall  hava 
taken  effect  after  or  in  defeasance  of  the  estate  tail),  shall  continae  or  be  in 
such  possession  or  receipt  for  the  period  of  twenty  yean  next  after  the  com- 
mencement of  the  time  at  which  such  assurance  if  it  bad  been  executed  by 
such  tenant  in  tail,  or  the  person  who  would  have  been  entitled  to  his  estate 
tail,  if  such  assurance  had  not  been  executed,  would  without  the  consent  of 
any  other  person  have  operated  to  bar  such  estite  or  estates  as  aforeinid  then 
at  the  expiration  of  such  period  of  twenty  veal's  such  iissurance  shall  be  and 
be  deemed  to  have  been  effectual  as  against  ai  y  pervou  cliniiitig  iny  (atUc, 
interest,  or  right  to  take  effect  after  or  in  defea.-,ance  of  sm-h  e-,tat,    t  nl 

24.  After  the  said  thirty-first  day  of  Dicembei,  IbM,  no  [lersoii  claiming 
any  land  or  rent  in  equity  shall  bring  any  suit  to  le  reco\Li  the  same,  but 
within  the  period  during  which  by  virtue  of  the  proMMoiis  hereinbefoie  con 
tained  he  might  have  made  an  entry  or  distiess  or  hroucht  an  action  to 
recover  the  same  respectively  if  he  bad  lieen  entitled  at  liw  to  -.nih  e-,tite, 
interest,  or  right  in  or  to  the  same  as  he  nhall  tl  iim  thLreiii  in  eijuilv 

25.  Provided  always,  and  be  it  further  enacted  that  when  aiij  I  md  or  rent 
shall  be  vented  in  a  trustee  upon  any  express  trust,  the  light  of  the  fesiul  i/ue 
truil,  or  any  person  claiming  through  hiiu  to  bring  a  suit  against  the  trustee, 
or  any  person  claiming  through  him  to  recover  such  land  or  rent,  shall  be 
deemed  to  have  first  accrued  according  to  the  meaning  of  this  act  at  and  not 
before  the  time  at  which  such  land  or  rent  shall  have  been  conveyed  to  a  pur- 
chaser for  a  valuable  consideration,  and  shall  then  be  deemed  to  have  accrued 
only  as  against  such  purchaser  and  any  per.^on  claiming  through  him. 

20.  In  every  case  of  a  concealed  fraud  the  right  of  any  peraou  to  bring  a 
suit  in  equity  for  the  recovery  of  any  land  or  rent  of  which  he  or  any  person 
through  whom  he  claims   may  have  been  deprived  by  such  fraud  shall  be 

1  See  the  new  Kt,  infra. 
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deemed  to  have  first  accrued  at,  and  not  before,  the  time  at  which  such  fraud 
shall  or  with  reasonable  diligence  might  have  been  first  known  or  discovered, 
provided  that  nothing  in  this  clause  contained  shall  enable  any  owner  of  lands 
or  rents  to  have  a  suit  in  equity  for  the  recovery  of  such  lands  or  rents,  or  for 
setting  aside  any  conveyance  of  such  lands  or  rents  on  account  of  fraud 
against  any  bona  fide  purchaser  for  valuable  consideration  who  has  not  assisted 
in  the  commission  of  such  fraud,  and  who  at  the  time  he  made  the  purchase 
did  not  know  and  had  no  reason  to  believe  that  any  such  fraud  had  been  com- 
mitted. 

27.  Provided  always,  and  be  it  further  enacted,  that  nothing  in  this  act 
contained  shall  be  deemed  to  interfere  with  any  rule  or  jurisdiction  of  courts 
of  equity  in  refusing  relief,  on  the  ground  of  acquiescence  or  otherwise,  to  any 
person  whose  right  to  bring  a  suit  may  not  be  barred  by  virtue  of  this  act. 

28.^  When  a  mortgagee  shall  have  obtained  the  possession  or  receipt  of  the 
profits  of  any  land,  or  the  receipt  of  any  rent  comprised  in  his  mortgage,  the 
mortgagor  or  any  person  claiming  through  him  shall  not  bring  a  suit  to 
redeem  the  mortgage,  but  within  twenty  years  next  after  the  time  at  which 
the  mortgagee  obtained  such  possession  or  receipt,  unless  in  the  mean  time  an 
acknowledgment  of  the  title  of  the  mortgagor,  or  of  his  right  of  redemption, 
shall  have  been  given  to  the  mortgagor  or  some  person  claiming  his  estate,  or 
to  the  agent  of  such  mortgagor  or  person  in  writing  signed  by  the  mortgagee 
or  the  person  claiming  through  him ;  and  in  such  case  no  such  suit  shall  be 
brought  but  within  twenty  years  next  after  the  time  at  which  such  acknowl- 
edgment or  the  last  of  such  acknowledgments,  if  more  than  one  was  given, 
and  when  there  shall  be  more  than  one  mortgagor,  or  more  than  one  person 
claiming  through  the  mortgagor  or  mortgagors,  such  acknowledgment,  if  given 
to  any  of  such  mortgagors  or  persons,  or  his  or  their  agent,  shall  be  as  effectual 
as  if  the  same  had  been  given  to  all  such  mortgagors  or  persons ;  but  where 
there  shall  be  more  than  one  mortgagee,  or  more  than  one  person  claiming  the 
estate  or  interest  of  the  mortgagee  or  mortgagees,  such  acknowledgment  signed 
by  one  or  more  of  such  mortgagees  or  persons  shall  be  effectual  only  as  against 
the  party  or  parties  signing  as  aforesaid,  and  the  person  or  persons  claiming 
any  part  of  the  mortgage  money,  or  land,  or  rent,  by,  from,  or  under  him  or 
them,  and  any  person  or  persons  entitled  to  any  estate  or  estates,  interest  or 
interests,  to  take  effect  after  or  in  defeasance  of  his  or  their  estate  or  estates, 
interest  or  interests,  and  shall  not  operate  to  give  to  the  mortgagor  or  mort* 
gagors  a  right  to  redeem  the  mortgage  as  against  the  person  or  persons 
entitled  to  any  undivided  or  divided  part  of  the  money,  or  land,  or  rent;  and 
where  such  of  the  mortgagees,  or  persons  aforesaid  as  shall  have  given  such 
acknowledgment  shall  be  entitled  to  a  divided  part  of  the  land  or  rent  com- 
prised in  the  mortgage  or  some  estate  or  interest  therein,  and  not  to  any  ascer- 
tained part  of  the  mortgage  money  to  mortgagor  or  mortgagors,  shall  be 
entitled  to  redeem  the  same  divided  part  of  the  land  or  rent  on  payment  with 
interest  of  the  part  of  the  mortgage  money,  which  shall  bear  the  same  propor- 
tion to  the  whole  of  the  mortgi^e  money  as  the  value  of  such  divided  part  of, 
the  land  or  rent  shall  bear  to  the  value  of  the  whole  of  the  land  or  rent  com- 
prised in  the  mortgage. 

29.  Provided  always,  and  be  it  further  enacted,  that  it  shall  be  lawful  for 
any  archbishop,  bishop,  dean,  prebendary,  parson,  vicar,  master  of  hospital, 
or  other  spiritual  or  eleemosynary  corporation  sole,  to  make  an  entry  or  dia* 

^  See  the  new  act,  in^fra. 
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trasB,  or  to  bring  an  action  or  suit  to  recoi'er  any  Und  or  rent  nithin  aocb 

period  as  bereinafter  is  mentioned,  next  aiter  the  time  at  wliich  the  right  of 

Mcb  corporation  sole,  or  of  his  predecessor,  to  make  Kucli  entry  or  distress,  or 

bring  such  action  or  suit,  aboil  firet  have  accrued;  (tlmt  is  to  say),  tlie  period 

gluing  which  two  persons  in  suDceNsion  sbaU  have  held  the  office  or  benefice  id 

ywpect  whereof  such  land  or  rent  shall  be  claimed,  and  six  yesi's  aft^r  a  third 

-feraoo  shall  have  been  appointed  tliereto,  if  the  time  of  such  two  iiicumben- 

p  •MM,  aod  such  term  of  six  years  taken  together,  shall  amount  to  the  full  period 

I'  ttt  sixty  yean,  and  if  such  times  taken  together  shall  not  amount  to  tha  fuU 

'  ^period  of  sixty  years,  then  during  such  further  number  of  years  in  iiddilion  to 

nich  six  years  as  tvill,  with  the  time  of  the  holding  of  such  two  persons  aiul 

«uch  six  years,  make  up  the  full  period  of  sixty  years;  and  after  the  said  thir^- 

first  day  of  December,  1S33,  no  such  entry,  distress,  action,  or  suit  shall  be 

made  or  brought  at  any  time  beyond  the  determination  of  such  period. 

30.  After  the  said  thirty-first  day  of  December,  1333,  no  person  shall  bring 
•ny  guare  impedit,  or  other  action,  or  any  suit  to  enforce  a  right  to  present  to  or 
bestow  any  church,  vicarage,  or  other  ecclesiastictd  benefice,  as  patron  thereof, 
after  the  expiratiou  of  such  period  as  hereinafter  is  mentioned ;  (that  is  to 
wy),the  period  during  which  three  clerks  in  succession  shall  have  held  the 
-mme,  all  of  whom  shall  have  oblatned  possession  thereof  adversely  to  the  right 
«f  presentation  or  gift  of  such  person,  or  of  some  person  thiviugh  whom  h« 
«]ainis,  if  the  time  of  such  incumbencies  taken  togetlier  shall  amount  to  the 
full  period  of  sixty  years,  and  if  the  times  of  such  incumbencies  shall  not  U>- 
gether  amouut  to  the  full  period  of  sixty  years,  tben  after  the  expiration  of 
such  further  time  as  with  the  times  of  such  incumbencies  will  make  up  the  full 
period  of  sixty  years. 

81.  Provided  always,  and  be  it  further  enacted,  that  when  on  the  avoidance 
ftfter  a  cbrk  shall  have  obtained  posaeesion  of  an  eccleiiiasticat  benefice  ad- 
versely to  the  right  of  presentation  or  gift  of  the  patron  thereof,  a  clerk  shall 
be  pre?fnted  or  collated  thereto  by  his  Majesty,  or  the  ordinary,  by  reason  of 
a  lapse,  such  last-mentioned  clerk  shall  be  deemed  to  have  obtained  possession 
adversely  to  the  right  of  presentation  or  gift  of  sucli  patron  as  aforesaid;  but 
when  a  clerk  shall  have  been  presented  by  his  Klajcsty  upon  the  avoidance  of 
abenefice  in  consequence  of  the  incumbent  tliereof  having  been  made  a  bishop, 
the  incumbency  of  such  clerk  shall,  for  tlie  purposes  of  tliis  act,  be  deemed  a 
continuation  of  tiie  incumbency  of  the  clerk  so  made  bishop. 

32.  In  the  construction  of  this  act,  every  person  claiming  a  right  to  present 
to  or  bestow  any  ecclesiastical  benefice,  as  patron  thereof  by  virtue  of  any 
estate,  hiterest,  or  right,  which  tlie  owner  of  an  estate  tail  in  the  a<lvi>wsou 
might  have  barred,  shall  be  deemed  to  be  a  person  claiming  through  the  per- 
son entitled  lo  such  estate  tail,  and  the  right  to  bring  any  ^uare  imperlil,  action, 
or  suit  shall  be  limited  accordingly. 

33.  Provided  always,  and  he  it  further  enacted,  that  after  the  said  tliirty-firat 
day  of  December,  1833,  no  person  shall  bring  any  quare  inipeilil,  or  other  action, 
or  any  suit  to  enforce  a  right  to  present  to  or  bestow  any  ecclesiastical  benefice 
as  the  patron  thereof,  after  the  eipii'ation  of  one  hundred  years  fiom  tlie  time 
at  which  a  clerk  shall  have  obtai[ied  p>ossession  of  such  benefice  adversely  to 
the  right  of  presentation  or  gift  of  such  person,  or  of  some  person  tlirough 
whom  he  claims,  or  of  some  person  entitled  to  some  preceding  estate  or  inter- 
est, or  undivided  share  or  alternate  right  of  presentation  or  gift  held  or  derived 
under  the  same  title,  unless  a  clerk  shall  subsequently  have  obtained  posses- 
aion  of  such  benefice  on  the  pt^sentation  or  gift  of  the  person  so  claiming,  or 
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of  some  person  through  wbom  he  olaims,  or  of  some  other  person  entitled  in 
respect  of  an  estate,  share,  or  right  held  or  derived  under  the  same  title. 

34.  At  the  determination  of  the  period  limited  by  this  act  to  any  person 
for  making  an  entry  or  distress*  or  bringing  any  writ  of  quart!  impedit,  or  other 
action  or  suit,  the  right  and  title  of  such  person  to  the  land,  rent,  or  advowson, 
for  the  recovery  whereof  such  entry,  distress,  action,  or  suit  respectively  might 
bave  been  made  or  brought  within  such  period,  shall  be  extinguished. 

35.  The  receipt  of  the  rent  payable  by  any  tenant  froni  year  to  year,  or 
other  lessee,  shall,  as  against  such  lessee  or  any  person  claiming  under  him 
(but  subject  to  the  lease),  be  deemed  to  be  the  receipt  of  the  profits  of  the  land 
for  the  purposes  of  this  act. 

36.  No  writ  of  right  patent,  writ  of  right,  quia  dominus  remisit  curiam,  writ  of 
right  in  capilej  writ  of  right  in  London,  writ  of  right  close,  writ  of  right  de 
rationabili  parte,  writ  of  right  of  advowson,  writ  of  right  upon  disclaimer,  writ 
de  rationahUus  divisis,  writ  of  right  of  ward,  writ  de  consuetudinibus  et  serviiiis, 
writ  of  cessavit,  writ  of  escheat,  writ  of  quo  jure,  writ  of  secta  ad  molendinumt 
writ  de  essendo  quietum  de  theolonia,  writ  of  ne  injuste  vexes,  writ  of  mesne,  writ 
of  quod  permittat,  writ  ot/ormedon  indescender  in  remainder  or  in  reverter,  writ 
of  assize  of  novel  disseisin,  nuisance,  darrein,  presentment,  juris  utrum,  or 
mort  d^ancestor,  writ  of  entry  sur  disseisin  in  the  quibus,  in  the  per,  and  cut,  or 
in  the  post,  writ  of  entiy  sur  intrusion,  writ  of  entry  sur  alienation  dumfuit 
non  compos  mentis,  dum  fuit  infra  cetatem,  dum  fuit  in  prisona,  ad  communem 
legem,  in  casu  proviso,  in  consimili  casu^  cui  in  vita,  sur  cui  in  vila,  cui  ante  di" 
vortium,  or  sur  cui  ante  divortium,  writ  of  entry  sur  abatement,  writ  of  entry 
quare  ejecit  infra  terminum,  or  ad  terminum  qui  praterUt,  or  causa  matrimonii 
prcelocuti,  writ  of  aid,  besaiel,  tresaHe,  cosinage,  or  nuper  obiit,  writ  of  waste,  writ 
of  partition,  writ  of  disceil,  writ  of  quod  ei  deforceat,  writ  of  covenant  real, 
writ  of  warrantia  chartce,  writ  of  curia  claudenda,  or  writ  per  quce  servitia,  and 
no  other  action,  real  or  mixed  (except  a  writ  of  right  of  dower,  or  writ  of 
dower  unde  nihil  habet,  or  a  quare  impedit,  or  an  ejectment),  and  no  plaint  in 
the  nature  of  any  such  writ  or  action  (except  a  plaint  for  freebench  or  dower), 
shall  be  brought  after  the  thirty-first  day  of  December,  1834. 

37.  Provided  always,  and  be  it  further  enacted,  that  when  on  the  said  thirty- 
first  day  of  December,  1834,  any  person  who  shall  not  have  a  right  of  entry  to 
any  land,  shall  be  entitled  to  maintain  any  such  writ  or  action  as  aforesaid  in 
respect  of  such  land,  such  writ  or  action  may  be  brought  at  any  time  before 
the  first  day  of  June,  1835,  in  case  the  same  might  if  this  act  had  not  been 
made,  notwithstanding  the  period  of  twenty  years  hereinbefore  limited  shall 
have  expired. 

38.  Provided  also,  and  be  it  further  enacted,  that  when  on  the  said  first 
day  of  June,  1835,  any  person  whose  right  of  entry  to  any  land  shall  have  been 
taken  away  by  any  descent,  cast,  discontinuance,  or  warranty,  might  maintain 
any  such  writ  or  action  as  aforesaid  in  respect  of  such  land,  such  writ  or  ac- 
tion may  be  brought  after  the  said  first  day  of  June,  1835,  but  only  within  the 
period  during  which,  by  virtue  of  the  provisions  of  this  act,  an  entry  might 
have  been  made  upon  the  same  land  by  the  person  bringing  such  writ  or  action 
if  his  right  of  entry  had  not  been  so  taken  away. 

89.  No  descent,  cast,  discontinuance,  or  warranty  which  may  h^)pen  or  be 
made  after  the  thirty -first  day  of  December,  1833,  shall  toll  or  defeat  any  right 
of  entry  or  action  for  the  recovery  of  land. 

40.^  After  the  said  thirty-first  day  of  December,  1833,  no  action,  or  suit,  or 

i  See  the  new  act,  infra. 
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other  proceeding  »liall  be  brought  to  recover  any  sum  of  money  secured  by  any 
mortgage  Judgiuent  or  lien  or  otliei-wiae  charged  upon  or  pojiible  out  of  any    ' 
land  or  rent  at  law  or  in  ts}uity,  or  any  legacy '  but  within  twenty  years  ne^ 
after  a  present  right  to  receive  the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for  or  release  of  the  same,  unless  in  the  mean    , 
time  eome  part  of  the  principal  money  or  some  inl«rest  thereon  shall  hare  been   | 
paid  or  some  acknowledgment  of  the  right  thereto  shall  hare  been  given  ia 
writing,  signed  by  the  j>er»on  by  whom  the  same  shall  be  payable  or  his  agent 
to  the  person  entitled  thereto  or  his  agent,  and  in  such  case  no  such  action  or  | 
suit  or  proceeding  shall  be  brought  but  within  twenty  years  after  such  pay- 
ment or  acknowledgment,  or  Uie  last  of  such  payments  or  ackiiowledgmenls  if 
more  than  one  was  given. 

41-  After  the  said  thirty-first  day  of  December,  1633,  no  arrears  of  dower 
nor  any  damages  on  account  of  such  arrears  shall  be  recovered  or  obtained  by 
any  action  or  suit  for  a  longer  period  than  six  years  neoLt  before  the  com- 
mencement of  such  action  or  suit. 

42.  After  the  said  thirty-first  day  of  Dcceraher.  1S33,  no  arrears  of  rent  or 
of  interest  in  respect  of  any  sum  of  money  charged  upon  or  payable  out  of  any 
land  or  rent,  or  in  respect  of  any  legacy  or  any  damages  in  respect  of  such 
arrears  of  rent  or  int«rest,  shall  be  recovered  by  any  distress,  action,  or  suit, 
but  within  six  years  next  aft«r  the  same  respectively  shall  have  become  due, 
or  next  after  an  acknowledgment  of  the  same  in  writing  shall  have  been  given 
to  the  person  entitled  thereto  or  his  agent,  signed  by  the  j^ersou  by  whom  tbe 
same  was  payable  or  his  agent:  Provided,  nevertheless,  that  where  any  print 
mortgt^e  or  other  incumbraucer  shall  have  been  in  possession  of  any  land,  or 
in  the  receipt  of  the  profits  thereof,  wjthin  one  year  nest  before  an  action  ot 
suit  shall  be  brought  by  any  person  entitled  to  a  subsequent  mortgage  or  other  ] 
incumbrance  on  the  same  land,  the  person  entitled  to  such  subsequent  morU  ! 
gage  or  incumbrance  may  recover  in  such  action  or  suit  the  arrears  of  inlerert 
which  sliall  have  become  due  during  the  whole  time  that  such  j^rior  mort- 
gagee or  incumbrancer  was  in  such  posse.'ision  or  receipt  m  afore.iaid,  although 
such  time  may  have  exceeded  the  said  tcrzn  of  six  years. 

43.  After  the  said  tliirty-first  day  of  December,  1S33,  no  peraou  claiming 
any  tithes,  legacy,  or  other  property,  tor  the  I'ecovery  of  which  he  might  bring 
an  action  or  suit  at  law  or  in  equity,  shall  bring  a  suit  or  oilier  proceedings  in 
any  spiritual  court  to  recover  the  same,  but  within  the  period  during  which  he 
raiglit  bring  such  action  or  suit  at  law  or  in  equity. 

44.  Provided  always,  and  be  it  furtlier  enacted,  that  this  act  shall  not 
extend  to  Scotland,  and  shall  not,  so  far  as  it  relates  to  any  right  to  jiermit 
to  or  bestow  any  church  vicarage  or  other  ecclesiastical  benefice,  extend  to 
Ii-eland. 


3^  i  Wm.  IV.  c.  42  {Specialties),  §§  3-7. 

3.  And  be  it  further  enacted,  that  all  actions  of  debt  for  rent  upon  an  in- 
denture of  demise,  all  actions  of  covenant  or  debt  upon  any  bond  or  other 
specialty,  and  all  actions  of  debt  or  scire  /iiciim  upon  any  recognizance,  and 
also  all  actions  of  debt  upon   aciy  award  where  the  submission   is   not   by 

1  Sw  ii/ra,  21  &  24  Tict.  c.  33,  {  IS. 
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specialty,  or  for  any  fine  due  in  respect  of  any  copyhold  estates,  or  for  an 
escape,  or  for  money  levied  on  any  fieri  facias^  and  all  actions  for  penalties, 
damages,  or  sums  of  money  given  to  the  party  grieved  by  any  Statute,  now  or 
hereafter  to  be  in  force,  that  shall  be  sued  or  brought  at  any  time  after  the 
end  of  the  present  session  of  Parliament,  shall  be  commenced  and  sued  withiu 
the  time  and  limitation  hereinafter  expressed  and  not  after;  (that  is  to  say), 
the  said  actions  of  debt  for  rent  upon  an  indentui*e  of  demise  or  covenant,  or 
debt  upon  any  bond  or  other  specialty,  actions  of  debt  or  scire  facias  upon 
recognizance,  withiu  ten  years  after  the  end  of  this  present  session,  or  withiu 
twenty  years  after  the  cause  of  such  actions  or  suits,  but  not  after;  the  said 
actions  by  tlie  party  grieved  one  year  after  the  end  of  this  present  session,  or 
within  two  years  after  the  cause  of  such  actions  or  suits,  but  not  after;  and  the 
said  other  actions  within  three  years  after  the  end  of  this  present  session,  or 
within  six  years  after  the  cause  of  such  actions  or  suits,  but  not  after:  Pro- 
vided that  nothing  herein  contained  shall  extend  to  any  action  given  by  any 
statute  where  the  time  for  bringing  such  action  is  or  shall  be  by  any  statute 
specially  limited. 

4.  And  be  it  further  enacted,  that  if  any  person  or  persons  that  is  or  are 
or  shall  be  entitled  to  any  such  action  or  suit  or  to  such  scire  facias^  is  or  are 
or  shall  be  at  the  time  of  any  such  cause  of  action  accrued  within  the  age  of 
twenty-one  years,  feme  covert^  non  compos  mentis^  or  beyond  the  seas,  then  such 
persons  or  persons  shall  be  at  liberty  to  bring  the  same  actions,  so  as  they 
commence  the  same  within  such  times  after  their  coming  to  or  being  of  full 
age,  discovert,  of  sound  memory,  or  returned  from  beyond  the  seas,  as  other 
persons  having  no  such  impediment  should  according  to  the  provisions  of  this 
act  have  done;  and  that  if  any  person  or  persons  against  whom  there  shall  be 
any  such  cause  of  action  is  or  are  or  shall  be  at  the  time  such  cause  of  action 
accrued  beyond  the  seas,  then  the  person  or  persons  entitled  to  any  such  cause 
of  action  shall  be  at  liberty  to  bring  the  same  against  such  person  or  pei*son8 
within  such  times  as  are  before  limited  after  the  return  of  such  person  or  per- 
sons from  beyond  the  seas. 

5.  Provided  always,  that  if  any  acknowledgment  shall  have  been  made 
either  by  writing,  signed  by  the  party  liable  by  virtue  of  such  indenture, 
specialty,  or  recognizance,  or  his  agent,  or  by  part  payment  or  part  satisfaction 
on  account  of  any  principal  or  interest  being  then  due  thereon,  it  shall  and 
may  be  lawful  for  the  person  or  persons  entitled  to  such  actions  to  bring  his 
or  their  action  for  the  money  remaining  unpaid  and  so  acknowledged  to  be 
due,  within  twenty  years  after  such  acknowledgment  by  writing,  or  part  pay- 
ment, or  part  satisfaction  as  aforesaid,  or  in  case  the  person  or  persons  entitled 
to  such  action  shall,  at  the  time  of  such  acknowledgment,  be  under  such  dis- 
ability as  aforesaid,  or  the  party  making  such  acknowledgment  be  at  the  time 
of  making  the  same  beyond  the  seas,  then  within  twenty  years  after  such  dis- 
ability shall  have  ceased  as  aforesaid,  or  the  party  shall  have  returned  from 
beyond  the  seas,  as  the  case  may  be;  and  the  plaintiff  or  plaintiffs  in  any  such 
action,  or  any  indenture,  specialty,  or  recognizance,  may  by  way  of  replication 
state  such  acknowledgment,  and  that  such  action  was  brought  within  the  time 
aforesaid,  in  answer  to  a  plea  of  this  statute. 

6.  And  nevertheless  be  it  enacted,  that  if  in  any  of  the  said  actions  judg- 
ment be  given  for  the  plaintiff  and  the  same  be  reversed  by  error,  or  a  verdict 
pass  for  the  plaintiff  and  upon  matter  alleged  in  arrest  of  judgment,  the  judg- 
ment be  given  against  the  plaintiff,  that  he  take  nothing  by  his  plaint,  writ,  or 
bill,  or  if  in  any  of  the  said  actions  the  defendant  shall  be  outlawed  and  shall 


B46  BTATUTES. 

after  reverse  the  outlawry,  then  in  all  such  coses  the  party,  plaintiff,  his  e 
otora  or  administrators,  as  the  case  shall  require,  may  cooimenco  a  new  aclioD   i 
or  Bu:t  from  time  to  time  within  a  year  after  Biich  judgment  reversed  or  such   j 
judgment  given  against  the  plaintiff  or  outtawry  reversed  and  not  after. 

T.  And  be  it  further  enacted,  that  no  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  nor  the  iaUuds  of  Man,  Guernsey,  Jereey,  Alderne;, 
and  Sark,  nor  any  islands  adjacent  to  any  of  them,  being  part  of  tin 
dominions  of  his  Majesty,  shall  be  deemed  to  be  beyond  the  seas  within  ths 
meaning  of  this  act,  or  of  the  act  passed  In  the  twenty-first  year  of  the  reign 
of  King  James  the  First,  entituled  an  act  for  limitation  of  actions  and  for 
avoiding  of  euits  in  law. 


7  Wm.  IV.  4-  1    I'lrt.  c.  28  (Mortgage). 

By  this  act'  it  is  enacted  as  follows:  That  it  sliall  and  may  be  lawful  (or 
any  person  entitled  to,  or  claiming  under  any  mortgage  of  land  within  the 
definitioo  contained  in  the  first  section  of  the  said  act  (3  &  4  Wm.  IV.  c.  37), 
to  make  an  e»try,  or  bring  an  aottoa  at  law  or  suit  in  equity  to  recover  such 
land  at  any  time  within  twenty  years  next  after  the  last  payment  of  any  part 
of  pcincipal  money  or  interest  secured  by  such  mortgage,  although  more  than 
twenty  years  nuiy  have  elapsed  since  the  time  at  whicli  the  right  to  make  such 
entry,  or  bring  audi  action  or  suit  in  equity,  shuU  have  first  accrued,  anything 
in  the  eaid  act  notwithetandiag. 


e  ^^  17  Vicl.  c.  113  (f.  L.  P.  Ammdmenl  Ael,  Trdand),  S§  20-27. 

20.  All  actions  for  rent  upon  an  indenture  of  demise,  all  actions  upon  a 
bond  or  other  specialty,  or  upon  any  judgment,  statute- right,  ^tntiite-merchant, 
or  recognizance  shall  be  cominenced  and  sued  within  twenty  years  after  the 
cause  of  such  actions  or  suits,  or  the  recovery  of  such  judgnieutt,  but  not 
after;  al)  ui'lioiis  grouudeJ  upon  any  lending  or  contract,  expressed  or  implied, 
witliout  specialty,  or  upon  any  award  where  the  submission  is  not  by  si>ecialty 
or  for  any  money  levied  by  fieri  faciat;  alt  actions  of  nceuuiit.  or  (or  not 
accounting,  other  than  for  such  accounts  as  concern  the  tr;ide  of  merchandise 
between  merchant  and  merchant,  their  factoi's  or  servants:  all  actions  for 
direct  injuries  to  real  or  persona!  pi-operly;  actions  tor  the  taking  away  or 
conversion  of  property,  goods,  and  chattels;  actions  for  liliel,  malicious  prose- 
cution and  arrest,  seduction,  criminal  conversation ;  and  actions  tor  all  other 
causes  which  would  heretofore  have  lieen  brought  in  the  foim  of  nclioii  called 
trespass  on  the  case,  except  as  hereinafter  excepteil,  shall  be  conimeiic<^d  and 
sued  within  six  years  after  the  cause  of  such  actions,  but  not  aft<'r;  and  all 
actions  for  assault,  menace,  battery,  wounding,  and  itnjniflonment  sliall  be 
commenced  and  sued  within  four  years  aCtur  the  cause  oE  .such  actions,  but  not 
after;  auJ  all  actions  for  words  and  for  jienalties,  daniiiges,  or  sums  of  money 
given  to  the  party  grieved  by  aziy  statute  now,  or  hereafter  to  be  in  force,  shall 
be  commenced  and  sued  within  two  years  after  the  words  s^iokuu  or  the  cause 

1  See  aew  act,  infra. 
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of  such  action  or  mit,  but  not  Kfter;  and  with  respect  to  every  snbjeet-mattar 
of  a  personal  action  not  herein  specifically  provided  for,  being  the  subject* 
matter  of  a  personal  action,  such  actions  in  respect  thereof  shall  be  brought 
within  the  same  period  of  limitation  now  applicable  thereto,  notwithstanding 
that  such  cause  of  action  may  be  described  or  expressed  in  such  statutes  by 
reference  to  any  particular  form  of  action :  Provided  that  nothing  in  this  act 
contained  shall  alter  the  period  of  limitation  of  any  action  given  by  any 
statute  where  the  time  for  bringing  such  action  is,  or  shall  be,  by  any  statute 
specially  limited. 

21.  If  in  any  of  the  said  actions  judgment  be  given  for  the  plaintiff,  and  ths 
same  be  reversed  by  error,  or  a  ver^ct  pass,  or  upon  judgment  by  default  dam- 
ages be  assessed  for  the  plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment 
the  judgment  be  given  against  the  (daintiff,  that  he  take  nothing  by  his  plaint, 
in  all  such  cases  the  party  (daintiff,  his  heirs,  executors,  or  administrators,  a» 
the  case  shall  require,  may  commence  a  new  action  or  suit  from  time  to  time^ 
within  the  period  hereinbefore  provided  for  in  such  action,  or  within  a  year 
after  such  judgment  reversed,  or  judgment  given  against  the  plaintiff,  and  not 
after. 

22.  If  any  person  that  is,  or  shall  be,  entitled  to  any  such  cause  of  action,  is, 
or  shall  be,  at  the  time  of  any  such  cause  of  action  accrued,  within  the  age  of 
twenty-one  years,  a  married  woman,  of  unsound  mind,  or  beyond  the  seas,  then 
such  person  shall  be  at  liberty  to  bring  the  same  action  so  as  to  commence  ths 
same  within  such  time  after  the  cessation  of  such  disability,  or  his  return  from 
beyond  seas,  as  other  persons  having  no  such  impediment  should^  according  t» 
the  provisions  of  this  act,  have  done;  and  if  any  person  or  persons  against 
whom  there  shall  be  any  such  cause  of  action  is,  or  shall  be,  at  the  time  such 
cause  of  action  accrued,  beyond  seas,  then  the  person  entitled  to  any  such  earns 
of  action  shall  be  at  liberty  to  bring  the  same  against  such  person,  within  sucb 
time  as  is  before  limited  ^ter  the  return  of  such  person  from  beyond  seas. 

23.  If  any  acknowledgment  shall  have  been,  or  shall  be  made,  either  by 
writing  signed  by  the  party  liable  by  virtue  of  any  indenture,  specialty,  judg- 
ment, statute-staple,  or  statute-merchant,  or  recognizance,  or  his  agent,  or  hy 
part  payment  or  part  satisfaction  on  account  of  any  principal  or  interest  being 
then  due  thereon,  it  shall  be  lawful  for  the  person  entitled  to  bring  his  action 
for  the  money  remaining  unpaid  and  so  acknowledged  to  be  due,  within  twenty 
years  after  such  acknowledgment  by 'writing,  or  part  payment,  or  part  satisfac- 
tion as  aforesaid,  or  in  case  the  person  entitled  shall  at  the  time  of  such  a^ 
knowledgment  be  under  such  disability  as  aforesaid,  or  the  party  making  such 
acknowledgment  be  at  the  time  of  making  the  same  beyond  the  seas,  then 
within  twenty  years  after  such  disability  shall  have  ceased  as  aforesaid,  or  the 
party  shall  have  returned  from  beyond  seas,  as  the  case  may  be;  and  the  plain- 
tiff in  any  such  action  on  any  indenture,  specialty,  judgment,  statute-staple, 
or  statute-merchant,  or  recognizance,  may  rely  on  such  acknowledgment  and 
that  such  action  was  brought  within  the  time  aforesaid  in  answer  to  a  f^ea  ol 
the  statute. 

24.  In  actions  grounded  upon  any  simple  contract  no  acknowledgment  ov 
promise  shall  be  deemed  sufficient  evidence  of  a  new  or  continuing  contraot^ 
whereby  to  take  any  case  out  of  the  operation  of  the  provisions  of  this  act  in 
relation  to  the  limitation  of  actions,  or  to  deprive  any  party  of  the  benefit 
thereof,  unless  such  acknowledgment  or  promise  shall  be  made  or  contained  by 
or  in  some  writing  to  be  signed  by  the  party  chargeable  thereby;  and  when 
there  shall  be  two  or  more  joint  oontraotocs  or  execntoit  oi  any  oontractor,  n* 
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■uch  joint  contractor,  eiecutor,  or  administrator  shall  lose  the  benefit  of  thiM  I 
act,  KO  as  to  be  chorgealile  in  respect  or  by  reason  only  of  any  written  acknowl-  I 
edgment  or  promise  made  and  signed  by  any  other  or  others  of  them :   Providad  1 
always,  that  nothing  herein  contained  shall  alter  or  take  away  the  eSect  of  oaf 
payment  of  any  principal  or  interest  made  by  any  person  whomsoevar.  I 

35.  No  indorsement  or  memorandum  of  any  payment  written  or  made  upon   J 
any  promissory  note,  bill  of  eiohange,  or  other  writing  by  or  on  behalf  of  tfaa 
party  to  whom  such  payment  shall  be  made,  shall  be  deemed  sufGuient  proof  of 
■uch  payment,  so  aa  to  take  the  case  out  of  the  operation  of  the  provisioas  of 
tills  act  in  relation  to  the  limitation  of  actions. 

26.  This  act  shall  be  deemed  and  taken  to  apply  to  the  case  of  any  debt 
alleged  by  way  of  setoff  on  the  piart  of  any  defendant. 

27.  No  memorandum  or  other  writing  made  necessary  by  tliU  act  shall  ba 
deemed  to  be  an  agreement  within  the  meaning  of  any  statute  relating  to  tha 
duties  on  stamps. 


ifercantilt  Lam  Amtndmenl  Act  (IE)  $■  20  Vicl.  c.  D7),  §§  9-16. 

9.  All  actions  of  account,  or  for  not  accounting,  and  suite  for  such  acconnt 
as  concern  the  trade  of  merchandise  between  merchant  and  merchant,  their 
factors  or  servants,  shall  be  commenced  and  sued  within  six  years  after  tbe 
cause  of  such  actions  or  suits,  or  when  such  cause  has  already  arisen,  then 
within  six  years  of  the  passing  of  this  act;  and  no  claim  in  respect  of  a  matteir 
which  arose  more  than  six  years  before  the  commencement  of  such  action  or 
suit  shall  be  enforceable  by  action  or  suit,  by  reason  only  of  some  other  matter 
•f  claim  compiised  in  the  same  account  having  arisen  within  six  years  next 
before  the  commencement  cf  such  action  or  suit. 

10.  No  person  or  persons  who  shall  be  entitled  to  any  action  or  suit  with 
respect  to  which  the  period  of  limitation  within  wliich  the  same  shall  be  brought 
is  fixed  by  the  act  of  the  twenty-first  yearol  the  reign  of  King  James  the  First, 
chapter  sixteen,  section  three,  or  by  tlio  act  of  the  fourth  year  of  the  reiyn  of 
Queen  Anne,  chapter  sixteen,  section  seventeen,  or  by  the  act  of  the  fifty-third 
year  of  the  reigu  of  King  George  the  Third,  chapter  one  hundred  aai\  twenty- 
seven,  section  live,  or  by  the  acts  of  third  and  fourth  years  of  the  reign  of  King 
William  the  Fourth,  chapter  twenty -seven,  sections  forty,  fiirty-one,  and  forty- 
two,  and  chapter  forty-two,  section  three,  or  by  the  act  of  the  sixteenth  and 
seventeenth  years  of  the  reign  of  her  present  Majesty,  chapter  one  hundred  and 
thirteen,  section  twenty,  shall  be  entitled  to  any  time  within  whicli  to  commence 
and  sue  such  action  or  suit  beyond  the  period  >ia  liKeil  for  the  same  by  the  enact- 
ments aforesaid  by  reason  only  of  such  person  or  some  one  or  more  of  such  [ler- 
Bons  being  at  the  time  of  such  cause  of  action  or  suit  accrued  beyond  the  seas, 
or  in  the  cases  in  which  by  virtue  of  any  of  the  aforesaid  enactments  impris- 
onment is  now  a  disability  by  reason  of  such  ]>erson  or  some  one  or  more  of 
such  persons  being  imprisoned  at  the  time  of  such  cause  of  action  or  suit 
accrued. 

11.  Where  such  cause  of  action  or  suit,  with  res[iect  to  which  the  period  of 
limitation  is  fixed  by  the  enactments  aforesaid  or  any  of  them,  lies  agiiiiist  two 
or  more  joint  debtors,  the  person  or  persons  who  shall  be  etititli-il  to  the  same 
shall  not  be  entitled  to  any  timn  within  which  to  commence  and  sue  any  such 
ftction  or  suit  against  any  one  or  more  of  such  joint  debtors  who  shall  not  be 
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beyond  the  seas  at  the  time  such  cause  of  action  or  suit  accrued,  by  reason  only 
that  some  other  one  or  more  of  such  joint  debtors  was  or  were  at  the  time  such 
cause  of  action  accrued  beyond  the  seas,  and  such  person  or  persons  so  entitled 
as  aforesaid  shall  not  be  barred  from  commencing  and  suing  any  action  or  suit 
against  the  joint  debtor  or  joint  debtors  who  was  or  were  beyond  the  seas  at 
the  time  the  cause  of  actiou  or  suit  accrued,  after  his  or  their  return  from  be- 
yond seas,  by  reason  only  that  judgment  was  already  recovered  against  any  one 
or  more  of  such  joint  debtors  who  was  not  or  were  not  beyond  seas  at  the  time 
aforesaid. 

12.  No  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  nor  the 
islands  of  Man,  Guernsey,  Jersey,  Alderney,  and  Sark,  nor  any  islands  adja- 
cent to  any  of  them,  being  part  of  the  dominions  of  her  Majesty,  shall  be 
deemed  to  be  beyond  seas  within  the  meaning  of  the  act  of  the  fourth  and  fifth 
years  of  the  reign  of  Queen  Anne,  chapter  sixteen,  or  of  this  act. 

13.  Id  reference  to  the  provisions  of  the  acts  of  the  ninth  year  of  the  reign 
of  King  George  the  Fourth,  chapter  fourteen,  sections  one  and  eight,  and  the 
sixteenth  and  seventeenth  years  of  the  reign  of  her  present  Majesty,  chapter 
one  hundred  and  thirteen,  sections  twenty-four  and  twenty-seven,  an  acknowl- 
edgment or  promise  made  or  contained  by  or  in  a  writing  signed  by  an  agent 
of  the  party  chargeable  thereby,  duly  authorized  to  make  such  acknowledg- 
ment or  promise,  shall  have  the  same  effect  as  if  such  wiiting  had  been  signed 
by  such  party  himself. 

14.  In  reference  to  the  provisions  of  the  acts  of  the  twenty-first  year  of  the 
reign  of  King  James  the  First,  chapter  sixteen,  section  three,  and  of  the  act 
of  the  third  and  fourth  years  of  the  reign  of  King  William  the  Fourth,  chapter 
forty-two,  section  three,  and  of  the  act  of  the  sixteenth  and  seventeenth  years 
of  the  reign  of  her  present  Majesty,  chapter  one  hundred  and  thirteen,  section 
twenty,  when  there  shall  be  two  or  more  contractors  or  co-debtors,  whether 
bound  or  liable  jointly  only,  or  jointly  and  severally,  or  executors,  or  adminis- 
trators of  any  contractor,  no  such  co-contractor  or  co-debtor,  executor  or  ad- 
ministrator, shall  lose  the  benefit  of  the  said  enactments  or  any  of  them,  so 
as  to  be  chargeable  in  respect  or  by  reason  only  of  payment  of  any  principal 
interest  or  other  money  by  any  other  or  othera  of  such  co-contractors  or  co- 
debtors,  executors,  or  administrators. 

15.  In  citing  this  act,  it  shall  be  suflScient  to  use  the  expression,  "The 
Mercantile  Law  Amendment  Act,  1856." 

16.  Nothing  in  this  act  shall  extend  to  Scotland. 


23  Sf  24  Vict.  c.  88  (Intestate's  Estate),  §  la 

13.  This  section,  after  reciting  the  3  &  4  Wm.  IV.  c.  27,  §  40,  enacts  that 
after  the  thirty-first  day  of  December,  1860,  no  suit  or  other  proceeding  shall 
be  brought  to  recover  the  personal  estate  of  any  person  dying  intestate,  but 
within  twenty  years  next  after  a  present  right  to  receive  the  same  shall  have 
accrued  to  some  person  capable  of  giving  a  discharge  for  or  release  of  the  same, 
unless  in  the  mean  time  some  part  of  such  estate  or  share,  or  some  interest  in 
respect  thereof,  shall  have  been  accounted  for  or  paid,  or  some  acknowledg- 
ment of  the  right  thereto  shall  have  been  given  in  writing,  signed  by  the  per- 
son accountable  for  the  same,  or  his  agent,  to  the  person  entitled  thereto,  or 


{ 


hiB  agent;  and  in  such  cue  no  such  action  or  enit  shol!  be  brou^t  but  witl 
twenty  years  after  such  accounting,  payment,  or  ackuowledgraeB 
of  suoh  accountings,  paymenta,  or  ackuowledgmenta,  i 
made  or  gtveu. 


23S-24  Fia.c.  m  iDucfig  of  Cornwall  Act).  %i  land  2. 

By  section  1  o£  this  act  all  the  provisions  of  the  act  0  Geo.  III.  c.  10,  aa  to 
limitation  of  actions  and  suits,  are  extended  to  tlie  Duke  of  Cornwall,  subject 
to  the  proviaiotu  of  certain  prerioui  acta  affecting  the  ducby. 


24i-25  Fict.c.  02  {The  Croam  and  Duchy  o/Comaatl  Amendmint  Ac^A     ^ 

fly  section  1  of  this  act  the  crown  is  not  to  bub  after  by  reason  of  the  laodl 
having  been  in  cbarge  or  stood  iusuper  of  record. 

By  section  2  a  similar  provision  is  made  aa  to  the  rights  of  the  crown  In 
respect  of  the  Ducby  of  Cornwall. 

By  the  third  »ecUon  provision  is  made  as  to  the  effect  of  answering  of  rente 

The  fourth  section  contains  a  reservation  of  reversionaij  interests  in  tlw 
crown  and  Duke  of  Cornwall. 


87  5"  86  Viet.  e.  57  (Beat  PropeTty  Limilalion  Ad,  1874). 


i 


An  Act  for  the  further  Limitation  of  Actions  and  Suits  relating  to  Heal 
Property. 

Whereas,  it  is  expedient  furtlier  to  limit  the  times  within  which  fictions  or 
suits  may  be  brought  for  the  recovery  of  land  or  rent,  and  of  cliarges  thereon: 

Be  it  enacted  by  tlie  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  SpiriLual  and  Teiii[Kjral,  and  Commons,  iu 
this  present  I'arliaraent  assembled,  and  by  the  auUioiity  of  the  same,  as 
follows:  — 

1.  After  the  commencement  of  this  act  no  person  shall  make  an  entry  or 
distress,  or  bring  an  action  or  suit  to  recover  any  land  or  rent,  but  wilhin 
twelve  ye.irs  next  after  the  time  at  whicli  the  right  to  make  such  entry  or  dis- 
tress, or  to  bring  such  action  or  suit,  sliall  have  first  accJiied  to  some  person 
through  whom  be  claims;  or  if  such  I'ight  shall  not  have  accrued  to  any  per- 
son through  whom  be  claims,  then  within  twelve  years  next  after  the  time  at 
which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  action  or  suit, 
shall  have  first  accrued  to  the  person  making  or  bringing  the  same. 

2.  A  right  to  make  an  entry  or  distress,  or  to  bring  an  action  or  suit  to 
recover  any  land  or  rent,  shall  be  deemed  to  have  first  accrued  in  respect  of  an 
eatato  or  interest  in  reversion  ot  remainder,  or  other  future  estate  or  interest 
at  the  time  at  which  the  same  shall  have  become  an  estate  or  interest  in  pos- 
session, by  the  determiiiatiou  of  any  estate  or  estates  iu  respect  of  which  such 

I  See  39  &  40  Vict.  c.  37,  infra. 
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land  shall  have  been  held  or  the  profits  thereof,  or  such  rent  &hall  hare  been 
received,  notwithstanding  the  person  claiming  such  land  or  rent,  or  some  per- 
son through  whom  he  claims,  shall  at  any  time  preyiously  to  the  creation  of 
the  estate  or  estates  which  shall  have  determined,  have  been  in  the  possession 
or  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent.  But  if  the 
person  last  entitled  to  any  particular  estate  on  which  any  future  estate  or 
interest  was  expectant  shall  not  have  been  in  the  possession  or  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  such  rent  at  the  time  when  his  interest 
determined,  no  such  entry  or  distress  shall  be  made,  and  no  such  action  or 
suit  shall  be  brought  by  any  person  becoming  entitled  in  possession  to  a  future 
estate  or  interest,  but  within  twelve  years  next  after  the  time  when  the  right 
to  make  an  entry  or  distress,  or  to  bring  an  action  or  suit  for  the  recovery  of 
such  land  or  rent,  shall  have  first  accrued  to  the  person  whose  interest  shall 
have  so  determined,  or  within  six  years  next  after  the  time  when  the  estate  of 
the  person  becoming  entitled  in  possession  shall  have  become  vested  in  posses- 
sion, whichever  of  those  two  periods  shall  be  the  longer;  and  if  the  right  of 
any  such  person  to  make  such  entry  or  distress,  or  to  bring  any  such  action  or 
suit,  shall  have  been  barred  under  this  act,  no  person  afterwards  claiming  to  be 
entitled  to  the  same  land  or  rent,  in  respect  of  any  subsequent  estate  or  inter- 
est under  any  deed,  will,  or  settlement,  executed  or  taking  effect  after  the 
time  when  a  right  to  make  an  entry  or  distrass,  or  to  bring  an  action  or  suit 
for  the  recovery  of  such  land  or  rent,  shall  have  first  accrued  to  the  owner  of 
the  particular  estate  whose  interest  shall  have  so  determined  as  aforesaid,  shall 
make  any  such  entry  or  distress,  or  bring  any  such  action  or  suit  to  recover 
such  land  or  rent. 

3.  If  at  the  time  at  which  the  right  of  any  person  to  make  an  entry  or  dis- 
tress, or  to  bring  ah  action  or  suit  to  recover  any  land  or  rent,  shall  have  first 
accrued  as  aforesaid,  such  person  shall  have  been  under  any  of  the  disabilities 
hereinafter  mentioned;  that  is  to  say,  infancy,  coverture,  idiotcy,  lunacy,  or 
unsoundness  of  mind,  then  such  person,  or  the  person  claiming  through  him, 
may,  notwithstanding  the  period  of  twelve  years  or  six  years  (as  the  case  may 
be)  hereinl)efore  limited  shall  have  expired,  make  an  entry  or  distress,  or  bring 
an  action  or  suit  to  recover  such  land  or  rent  at  any  time  within  six  years  next 
after  the  time  at  which  the  person  to  whom  such  right  shall  have  first  accrued 
shall  have  ceased  to  be  under  any  such  disability,  or  shall  have  died  (whichever 
of  those  two  events  shall  have  first  happened). 

4.  The  time  within  which  any  such  entry  may  be  made,  or  any  such  action 
or  suit  may  be  brought  as  aforesaid,  shall  not,  in  any  case,  after  the  commence- 
ment of  this  act,  be  extended  or  enlarged  by  reason  of  the  absence  beyond  seas 
during  all  or  any  part  of  that  time,  of  the  person  having  the  right  to  make 
such  entry,  or  to  bring  such  action  or  suit,  or  of  any  person  through  whom  ho 
claims. 

5.  No  entry,  distress,  action,  or  suit  shall  be  made  or  brought  by  any  person 
who,  at  the  time  at  which  his  right  to  make  any  entry  or  distress,  or  to  bring 
an  action  or  suit  to  recover  any  land  or  rent,  shall  have  first  accrued,  shall  be 
under  any  of  the  disabilities  hereinbefore  mentioned,  or  by  any  person  olaira« 
ing  through  him,  but  within  thirty  years  next  after  the  time  at  which  snch 
right  shall  have  first  accrued,  although  the  person  under  disability  at  such  time 
may  have  remained  under  one  or  more  of  snch  disabilities  during  the  whole  of 
such  thirty  years,  or  although  the  term  of  six  years  from  the  time  at  which  he 
shall  have  ceased  to  be  under  any  such  disability,  or  have  died,  «baU  not  ^ve 
expired. 
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6.  Wlien  &  tenant  in  tail  of  aoy  land  or  rent  shall  have  made  an  aaanra 
thereof  nhich  shall  not  operate  to  b&r  the  estate  or  estates,  to  take  effect  a 
or  in  defeaeance  of  his  estate  tail,  and  an;  person  shall  by  virtue  of  such  aasur-  ' 
ance  at  the  Urae  of  the  execution  thereof,  or  at  any  time  afternards,  be  iu  pos- 
session  or  receipt  of  the  profits  of  such  land,  or  in  receipt  of  stich  rent,  and  the 
same  person,  or  any  other  person  whosoever  (other  than  some  person  entitled 
to  such  possession  or  receipt  in  respect  of  an  estate,  which  shall  have  taken 
effect  after  or  in  defeasance  of  the  estate  tail)  shall  continue  or  he  in  such  pos- 
session or  receipt  for  tlie  period  of  twelve  years  next  after  the  commencement 
of  the  time  at  which  such  assurance  if  it  had  then  been  executed  by  such  tenant 
in  tiul,  or  the  person  who  would  have  beeii  entitled  lo  his  estate  tail,  if  sucll 
assurance  had  not  been  executed,  w*ould,  without  the  consent  of  any  other  pei^ 
son,  have  operated  to  bar  such  estate  or  estates  as  aforesaid,  then  at  the  expira- 
tiou  of  such  period  of  twelve  years,  such  lusiiurauce  shall  be  and  be  deemed  to 
have  been  effectual  as  against  aoy  persoii  ulaimiug  any  estate,  interest,  or  right, 
to  take  effect  after  or  in  defeasance  of  such  estate  tail. 

7.  When  a  mortgagee  shall  have  obtained  the  possession  or  receipt  of  the 
profits  of  any  land,  or  the  receipt  of  any  rent  comprised  in  his  mortgage,  the 
mortgagor,  or  any  person  claiming  through  him,  shall  not  bring  any  action  or 
suit  to  redeem  the  mortgage  but  within  twelve  years  next  after  the  time  at 
which  the  mortgagee  obtained  such  possession  or  receipt,  unle^^a  in  the  niei«n 
time  an  acknowledgment  in  writing  of  the  title  of  the  mortgagor,  or  of  his 
right  to  redemption,  shall  have  been  given  to  the  mortgagor  or  some  person 
claiming  his  estate,  or  to  the  agent  of  such  mortgagor  or  pei'son,  signed  by  the 
mortgagee,  or  the  person  claimiiig  through  bini;  and  in  such  case  no  such  action 
or  suit  shall  be  brought  but  within  twelve  years  [lext  after  the  time  at  which 
such  acknowledgment,  or  the  lost  of  such  acknowledgments,  if  more  than  one 
was  given;  and  when  there  shall  be  more  than  one  mortgagor,  or  more  than 
one  person  claiming  through  tlie  mnrtgagor  or  mortgagors,  such  acknowledg- 
ment, if  given  to  any  of  audi  mortgagors,  or  persons,  or  his  or  their  agent,  shall 
be  as  effectual  as  if  the  same  had  twcn  given  to  alt  such  niorlgngors  or  persona; 
but  where  tliere  shall  be  more  tlian  one  mortgagee,  or  more  than  one  ]>er$on 
claiming  the  estate  or  interest  of  ttie  moitgagee  or  mortgagees,  such  acknowl- 
edgment, signed  by  one  or  more  of  such  mortgagees  or  ivrsons,  shall  be  effectual 
only  as  against  the  party  or  parties  signing  as  aforesaid,  and  the  person  or  per- 
sons claiming  any  part  of  the  mortgage- money,  or  land,  or  rent,  by,  fmin,  or 
under  him  or  them,  and  any  person  or  |)ersaus  entitled  to  any  estate  or  estates, 
interest  or  interests,  to  take  effect  after  or  iu  defeasance  of  his  or  their  estate 
or  estates,  interest  or  interests,  and  shall  not  operate  to  give  to  tlie  mortgagor 
or  mortgagors  a  right  to  redeem  the  mortgage  a»  against  the  person  or  persons 
entitled  to  any  other  undivided  or  divided  part  of  the  money,  or  laud,  or  rent; 
and  where  such  oE  the  mortgagees  or  persons  a[<iresaid  as  shall  have  given  such 
acknowledgment  shall  be  entitled  to  a  diviU<'d  part  of  the  land  or  rent  com- 
prised in  the  mortgage,  or  some  estate  or  intere.it  therein,  and  not  to  any  ascer- 
tiuiied  part  of  the  mortgage -money,  the  mortgagor  or  mnrtgogi>rs  shiill  be 
entitled  to  redeem  the  same  divided  part  of  the  land  or  rent,  on  payment,  with 
interest,  of  the  part  of  the  mortgage- money,  which  shall  bear  the  same  propor- 
tion to  the  whole  of  the  mortgage -money  as  the  vahieof  such  divided  part  of  the 
land  or  rent  shall  bear  to  the  value  of  the  whole  of  the  land  or  rent  comprised 
in  tlie  mortgage. 

8.  No  action,  or  suit,  or  other  proceeding  shall  be  brought  to  recover  any 
sum  of   money  secured  by  any  mortgage,  judgment,   or  lieu,  or  otherwise 
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charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity,  or  any 
legacy,  but  within  twelve  years  next  after  a  present  right  to  receive  the  same 
shall  have  accrued  to  some  person  capable  of  giving  a  discharge  for  or  release 
of  the  same,  unless  in  the  mean  time  some  part  of  the  principal  money,  or  some 
interest  thereon,  shall  have  been  paid,  or  some  acknowledgment  of  the  right 
thereto  shall  have  been  given  in  writing,  signed  by  the  person  by  whom  the 
same  shall  be  payable  or  his  agent,  to  the  person  entitled  tiiereto  or  his  agent; 
and  in  such  cai^e  no  such  action,  or  suit,  or  proceeding  shall  be  brought  but 
within  twelve  years  after  such  payment  or  acknowledgment,  or  the  last  of  such 
payments  or  acknowledgments,  if  more  than  one  was  given. 

9.  From  and  after  the  commencement  of  this  act,  all  the  provisions  of  the 
act  passed  in  the  session  of  the  third  and  fourth  years  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  chapter  twenty-seven,  except  those  con- 
tained in  the  several  sections  thereof  next  hereinafter  mentioned,  shall  remain 
in  full  force,  and  shall  be  construed  together  with  this  act,  and  shall  take  effect 
as  if  the  provisions  hereinbefore  contained  were  substituted  in  such  act  for  the 
provisions  contained  in  the  sections  thereof  numbered  two,  five,  sixteen,  seven- 
teen, twenty-three,  twenty-eight,  and  forty  respectively  (which  several  sec- 
tions from  and  after  the  commencement  of  this  act  shall  be  repealed),  and  as  if 
the  term  of  six  years  had  been  mentioned  instead  of  the  term  of  ten  years  in 
the  section  of  the  said  act  numbered  eighteen,  and  the  period  of  twelve  years 
had  been  mentioned  in  the  said  section  eighteen  instead  of  the  period  of  twenty 
years ;  and  the  provisions  of  the  act  passed  in  the  session  of  the  seventh  year 
of  the  reign  of  his  lat«  Majesty  King  William  the  Fourth,  and  the  first  year  of 
the  reign  of  her  present  Majesty,  chapter  twenty-eight,  shall  remain  in  full 
force,  and  be  construed  together  with  this  act,  as  if  the  period  of  twelve  years 
had  been  therein  mentioned  instead  of  the  period  of  twenty  years. 

10.^  After  the  commencement  of  this  act,  no  action,  suit,  or  other  proceed- 
ing shall  be  brought  to  recover  any  sum  of  money  or  legacy  charged  upon  or 
payable  out  of  any  land  or  rent  at  law  or  in  equity,  and  secured  by  an  express 
trust,  or  to  recover  any  arrears  of  rent  or  of  interest  in  respect  of  any  sum  of 
money  or  legacy  so  charged  or  payable  and  so  secured,  or  any  damages  in 
respect  of  such  aiTears,  except  within  the  time  within  which  the  same  would 
be  recoverable  if  there  were  not  any  trust. 

11.  This  act  may  be  cited  as  the  **  Real  Property  Limitation  Act,  1874." 

12.  This  act  shall  commence  and  come  into  operation  on  the  first  day  of 
January,  one  thousand  eight  hundred  and  seventy-nine. 


38  §•  39  Vict.  c.  77  (The  Supreme  Court  of  Judicature  Act,  1875), 

Order  VIII,  §  1. 

1.  No  original  writ  of  summons  shall  be  in  force  for  more  than  twelve 
months  from  the  day  of  the  date  thereof,  including  the  day  of  such  date,  but 
if  any  defendant  therein  shall  not  have  been  served  therewith  the  plaintiff 
may,  before  the  expiration  of  the  twelve  months,  apply  to  a  judge,  or  the  dis- 
trict registrar,  for  leave  to  renew  the  writ;  and  the  judge  or  registrar,  if  satis- 
fied that  reasonable  efforts  have  been  made  to  serve  such  defendant,  or  iot 

1  This  section  is  intended  to  set  at  rest  the  doubtful  question  as  to  chaiges  on  land. 
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other  good  reaaon,  maj  order  that  the  original  or  contrurreot  writ  of  summon* 
be  Tenened  for  six  months  from  the  date  of  such  renewal,  aud  so  from  time  to 
time  during  the  currency  of  the  renewed  writ.  Aad  the  writ  shall,  iu  such 
case,  Ije  renewed  by  being  marked  with  a  seal  bearing  the  dote  of  the  day, 
month,  aod  year  of  such  renewal;  sue!)  seal  to  be  provided  and  kept  for  that 
purpose  at  the  proper  office,  aud  to  be  impi'essed  upon  Che  writ  by  the  proper 
officer  upon  delivery  to  him  by  tlie  pkintiff,  or  bis  solicitor,  of  a  memorandum 
in  Form  No.  5  in  Appendix  (A),  Part  1 ;  and  a  wiit  of  flummotis  so  renewed 
shall  remain  in  force  and  be  available  to  prevent  the  operation  of  any  statute 
whereby  the  tune  for  the  commencement  of  the  action  may  be  limited,  aud 
for  all  other  purposes,  from  the  dato  of  the  issuing  of  the  original  writ  of 
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Wbereas,  by  an  act  passed  in  the  twenty-fourth  and  twenty-fifth  yenrs  of  hex 
Majesty,  certain  provisions  were  made  for  the  better  quieting  possessions  and 
titles  against  the  crown  in  England,  and  it  is  expedient  to  extend  tbeae  pn>- 
visions  t«  Ireland,  in  order  that  the  crown  shall  have  no  greater  right  over  the 
estates  of  its  subjects  in  Ireland  than  what  it  enjoys  over  the  estates  of  its 
subjects  in  England: 

Be  it  therefore  enact«d  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Canimooa, 
in  this  present  Parliament  assembled,  and  by  tlie  authority  of  the  same,  as 
follows ;  — 

1.  The  Queen's  Majesty,  her  heirs  and  successors,  shall  not  at  any  time 
hereafter  sue,  impeach,  qnestion,  or  implead  any  person  or  persons  for  or  in 
anywise  concerning  any  manors,  lands,  (enements,  rents,  tithes,  or  heredita- 
ments whatsoever  (other  than  liberties  or  franchises),  which  such  person  or 
persons,  or  his  or  their  or  any  of  their  ancestors  or  predecessors ,  or  those  from, 
by,  or  under  whom  they  do  or  shall  claim,  have,  or  shall  have  held,  or  enjoyed, 
or  taken  the  rents,  revenues,  issues,  or  profits  thereof,  by  the  space  of  sixty 
years  next  before  the  filing,  issuing,  or  commencing  of  every  such  action,  bill, 
plaint,  information,  commission,  or  other  suit,  or  proceedings  as  shall  at  any 
time  or  times  hereafter  be  filed,  issued,  or  commenced  for  recovering  the  same, 
or  in  respect  thereof,  by  reason  only  that  the  same  manors,  lands,  tenements, 
rents,  tithes,  or  hereditaments,  or  the  rents,  revenues,  issues,  or  profits  thereof, 
have  or  shall  have  been  in  cha[^  to  her  Majesty,  or  her  predecessors  or  shc- 
ces.sors.  within  the  said  sixty  years,  hut  thnt  such  having  been  in  charge  shall 
be  as  against  such  person  and  persons,  and  all  claiming  by,  from,  and  umler 
them,  or  any  of  them,  of  no  force  or  effect. 

2.  The  Queen's  Majesty,  her  predecesfiors  and  ,'uccessors,  shall  not  be  helil, 
deemed,  or  taken  for  the  purpose  of  a:iy  suit,  bill,  plaint,  information,  com- 
mission, or  other  proceeding,  to  have  been  answered,  the  rents,  revenues,  issues, 
or  profits  of  any  lands,  manors,  tenements,  rents,  tithes,  or  hei'editameuts, 
which  shall  have  been  held  or  enjoyed,  or  of  wliich  the  rents,  revenues,  issues, 
or  profits  shall  have  been  taken  by  any  other  per.wn  or  persons  by  the  S)mce  of 
sixty  years  next  before  the  tiling,  issuing,  or  commencing  of  any  such  actioi), 
suit,  bill,  plaint,  information,  commission,  or  other  proceeding  for  recovering 
the  same,  or  in  respect  thereof,  by  reason  only  of  the  same  lands,  manors,  tene- 
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nwnts,  rents,  tithes,  or  hereditaments  having  been  part  or  parcel  of  any  honor, 
or  manor,  or  other  hereditaments,  of  which  the  rents,  revennes,  issues,  or 
profits  shall  have  been  answered  to  her  Majesty,  her  predecessors  or  successors, 
or  some  other  person  under  whom  her  Majesty,  her  predecessors  or  successors, 
hath  or  lawfully  claimeth,  or  shall  hereafter  have  or  lawfully  claim  as  afore- 
said, or  of  any  honor,  manor,  or  other  hereditaments  which  sball  have  been 
duly  in  charge  to  her  Majesty,  her  predecessors  or  successors,  as  aforesaid. 

3.  In  the  construction  of  the  act  passed  in  the  forty-eighth  year  of  the  reign 
of  his  late  Majesty  King  Greorge  the  Third,  chapter  forty-seven,  and  of  this 
act,  the  right  or  title  of  the  Queen's  Majesty,  her  heirs  or  successors,  to  any 
manors,  lands,  tenements,  rents,  tithes,  or  hereditaments  ^hich  are  noWi  or 
shall  at  any  time  hereafter  be,  subject  to  or  comprised  in  any  demise  or  lease 
for  any  term  or  terms  of  years,  or  for  any  life  or  lives  granted  by  or  on  behalf 
of  her  Majesty,  or  any  of  her  royal  predecessors  or  successors,  shall  not  be 
deemed  to  have  first  accrued  or  grown  until  the  expiration  or  determination  of 
such  demise  or  lease,  as  against  any  person  or  persons  whose  possession,  hold- 
ing, or  enjoyment  of  such  manors,  lands,  tenements,  rents,  tithes,  or  heredita- 
ments, or  whose  receipt  of  the  rents,  issues,  or  profits  thereof  shall  have 
commenced  during  the  term  of  such  demise  or  lease,  or  who  shall  claim  from, 
by,  or  under  any  person  or  persons  whose  possession,  holding,  or  enjoyment 
of  such  manors,  lands,  tenements,  rents,  tithes,  or  hereditaments,  or  whose 
receipt  of  the  rents,  issues,  or  profits  thereof  shall  have  so  commenced  as 
aforesaid. 

4.  Nothing  contained  in  this  act  shall  extend  to  any  action,  bill,  plidnt, 
information,  commission,  or  other  suit  or  proceeding  instituted  or  commenced 
before  the  passing  of  this  act,  and  now  pending. 

5.  This  act  may  be  cited  as  "  The  Nullum  Tempus  (Ireland)  Act,  1876,"  and 
shall  be  read  and  construed  with  the  act  for  quieting  possessions  and  confirm- 
ing defective  titles  in  Ireland,  passed  in  the  forty-eighth  year  of  his  Majesty 
King  George  the  Third. 


STATUTES  OF  LIMITATIONS 


STATES  AND  TERRITORIES  OF  THE  UNITED 


REVKED  STATUTES,  18T1.     Tixti!  IX,  Chap,  g 


Limitation  op  Fbrsoxal  AcrioHa. 


"The  following  aclionB  thaU 
«  o(  action  sliall  accroe. 


Section  79.    AoUona  barred  to  Bbt  Tears. — 
be  coin  me  need  williin  sis  years  nest  after  the 
and  not  afterwords. 

Fini.  All  actions  of  debt,  founded  upon  any  eontract  or  liability  not  n 
seal,  escept  aiich  us  are  brought  upon  the  judgment  or  decree  of  some  court  oi  1 
record  of  the  United  States,  or  a  State,  or  of  Home  mnniciiial  or  police  court, 
trial  justice,  or  justice  of  the  peace  in  this  State. 

Secoml.  All  actions  upon  judgments  of  any  court,  not  a  court  of  record, 
except  municipal  and  police  courts,  trial  justices,  and  justices  of  the  peace  in 
this  titatc. 

Third.   All  actions  for  arrears  of  rent. 

Foiirih.  All  actions  of  assumpsit,  or  upon  Hie  case  founded  on  any  contract 
or  liability,  expres.?  or  implied. 

Flflh.  All  actions  for  wa,ste,  of  trespass  on  land,  and  of  trespass,  eicept 
those  for  assault  and  battery  and  false  impTisonnient. 

Sixth.  All  actions  of  replevin,  and  other  actions  for  taking,  detaining,  or 
injuring  goods  or  chattels. 

Seceiith.  All  other  actions  on  the  case,  except  actions  for  slanderous  words 
and  for  libels. 

Sf.c.  80.  Actiona  againat  Sheiiff.  —  All  actions  for  the  escape  of  prisoners 
committed  on  execution  shall  be  actions  on  tin-  ca^e,  and  coininenced  nithiti 
one  year  after  the  cause  of  action  accrues;  but  all  actions  aj;ainst  a  slieriff,  for 
the  negligence  or  misconduct  of  himself  or  his  deputies,  shall  be  commenced 
within  four  years  next  after  the  cause  of  the  nclion  accrues. 

Sec.  81.  Aasanlt.  Libel.  Falae  ImpriBonment. —  All  actions  of  assault 
and  battery,  false  impri.ion merit,  for  slanderous  words,  and  for  libels,  shall  be 
commenced  within  two  years  nest  after  the  cause  of  action  accrues. 
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Sec.  82.  Bolre  Fadas.  —  No  scire  facias  shall  be  served  on  bail  unless 
within  one  year  next  after  judgment  rendered  against  the  principal;  nor  on 
sureties  in  recognizances  in  criminal  cases,  unless  within  one  year  next  after 
the  default  of  the  principal;  nor  against  any  person  adjudged  trustee,  unless 
within  one  year  from  the  expiration  of  the  first  execution  against  the  principal 
and  his  goods,  effects,  and  credits  in  the  hands  of  the  trustee. 

Sec.  83.  'Witnessed  Notes  and  Bank-bills.  —  The  foregoing  limitations 
do  not  apply  to  actions  on  promissory  notes,  signed  in  the  presence  of  an 
attesting  witness,  or  on  the  bills,  notes,  or  other  evidences  of  debt  issued  by 
any  bank ;  nor  to  any  case  or  suit  limited  to  be  commenced  within  a  different 
time  by  any  statute. 

Sec.  84.  Mutual  and  Open  Accounts  Current  —  In  all  actions  of  debt 
or  assumpsit  to  recover  the  balance  due,  in  cases  where  there  have  been  mutual 
dealings  between  the  parties,  the  items  of  which  are  inserted,  whether  kept 
or  proved  by  one  party  or  both,  the  cause  of  action  shall  be  deemed  to  accrue 
at  the  time  of  the  last  item  proved  in  such  account. 

Sec.  85.  Persons  under  Disability.  —  If  a  person  entitled  to  bring  any 
of  the  aforesaid  actions  is  a  minor,  married  woman,  insane,  imprisoned,  or 
without  the  limits  of  the  United  States  when  the  cause  of  action  accrues,  he 
may  bring  his  action  within  the  times  limited  herein,  after  the  disability  is 
•removed. 

Sec.  86.  General  Limitation  of  Twenty  Tears. —  All  personal  actions 
on  any  contract,  not  limited  by  any  of  the  foregoing  sections  or  other  law  of 
the  State,  shall  be  brought  within  twenty  years  after  the  cause  of  action 
accrues. 

Sec.  87.  Wlien  "Writ  fails  of  Service  or  Judgment  is  reversed.  — 
When  a  writ  fails  of  a  sufficient  service  or  return  by  unavoidable  accident,  or 
default,  or  negligence  of  the  officer  to  whom  it  was  delivered  or  directed,  or  is 
abated,  or  the  action  otherwise  defeated  for  any  matter  of  form,  or  by  the 
death  of  either  party;  or  if  a  judgment  for  the  plaintiff  is  reversed  on  a  writ 
of  error,  the  plaintiff  may  commence  a  new  action  on  the  same  demand  within 
six  months  after  the  abatement  or  determination  of  the  original  suit,  or  re- 
versal of  the  judgment;  and  if  he  dies  and  the  cause  of  action  survives,  his 
executor  or  administrator  may  commence  such  new  action  within  said  six 
months. 

Sec.  88.  Death  of  either  Party  before  Suit  brought. — If  any  person 
entitled  to  bring  or  liable  to  any  action  before  mentioned  dies  before  or  within 
thirty  days  after  the  expiration  of  the  time  herein  limited  therefor,  and  the 
cause  of  action  survives,  the  action  may  be  commenced  by  or  against  the 
executor  or  administrator  at  any  time  within  two  years  after  his  appointment, 
and  not  afterwards  if  barred  by  the  other  provision  hereof. 

Sec.  89.  Alien  Enemies  in  Time  of  "War.  —  If  any  person  is  disabled  to 
prosecute  an  action  in  this  State  by  reason  of  his  being  an  alien  subject  or 
citizen  of  a  country  at  war  with  the  United  States,  the  time  such  war  con- 
tinues shall  not  be  part  of  the  period  herein  limited  for  the  commencement 
of  any  of  said  actions. 

Sec.  90.  Suits  for  Penalties.  —  All  actions  and  suits  for  any  penalty  or 
forfeiture  on  any  penal  statute,  brought  by  a  person  to  whom  the  penaUjjf 
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or  forfeiture  is  given  in  whole  or  in  part,  slinll  be  commenced  within  one  year 

aTtcr  the  offence  was  committed;  and  if  no  individual  bo  prosecutes,  it  may 
be  recovered  by  suit,  indiolmetit,  or  information,  in  tlie  name  and  for  the  use 
of  the  State,  at  any  time  within  two  years  neit  after  the  offence  was  com- 
mitted, and  not  afterwards. 

Sec.  91.  Commenoement  of  Suit,  Wliat  l».  —  Tlie  lime  when  a  writ  is 
actnally  maiie,  with  an  iiitentiou  uf  service,  shall  be  deemed  the  commencft- 
ment  of  the  suit. 

Sec.  92-   Limitation  la  Caaen  of  Fraud.  —  If  a  person  liable  to  any  action 

I    mentioned   herein   fraudulently   conceala  the  cause  thereof  from  the   person 

I    entitled  thereto,  or  if  a  fraud  is  committed  which  entitles  any  person  to  an 

action,  the  action  may  be  commenced  at  any  time  within  six  years  after  the 

person  entitled  thereto  shall  diacover  that  he  has  just  cause  of  action. 

Ssc.  93.  Renewal  of  Promise.  "WrltlnB  neceeaarr.  —  In  actions  of  debt 
or  on  the  case  founded  on  any  contract,  no  acknowledgment  or  promise  shall 
be  allowed  to  take  the  case  out  of  the  operation  of  the  provisions  hereof,  unless 
the  ftctiiowledgment  or  promise  is  an  express  one,  in  writing,  signed  by  the 
party  chargeable  thereby.  No  such  acknowledgment  or  promise  made  by  a 
joint  contractor  shall  affect  the  liability  of  the  other. 

Sno,  94.  Action  barred  aa  to  one  or  mora.  —  In  actions  against  two 
or  more  joint  oontractora,  if  it  appears  on  triul  or  otherwise  that  the  plaintiff 
is  barred  by  the  provisions  hereof  aa  to  one  or  more  of  the  defendants,  bnt 
entitled  to  recover  against  any  other  by  virtue  of  n  now  acknowledgment, 
promise,  or  otherwise,  judgment  shall  be  rendered  for  the  plaintiff  as  to  such 
others,  and  for  the  other  defendants  against  the  plaintiff. 

Skc.  05.  Bffeot  of  Non-Jolndsr  of  Defendant!. —  In  an  action  on  con- 
tract, it  the  defendant  pleads  in  abiiWment  that  any  other  person  ought  to 
have  been  jointly  sued,  and  issue  is  joined  thereon,  and  it  appears  on  the  trial 
that  the  action  wa.s  barred  by  the  provisions  hereof  ngainst  such  i>erson,  the 
issue  slmll  be  found  for  the  plaintiff. 

Skc.  81).  Effect  of  Partial  Payment  and  Indorsement —  Nothing  herein 
eontained  shall  alter,  take  away,  or  lessen  the  effi'ct  ot  payment  of  any  prin- 
cipal or  interest  made  by  any  pei-son;  but  no  indorseiufut  or  nn'niorandnro  ot 
any  sucli  payment  made  on  a  proniis.sory  note,  bill  of  exchanj;p,  or  other 
writing,  by  or  oji  l>elialf  of  the  i>arty  lo  whom  such  payment  ii  made,  or  jiur- 
portt  to  be  niailo,  shall  be  deemed  sufficient  proof  of  payment  to  take  the  ca-'e 
out  of  the  statute  of  limitations;  and  no  such  payment  made  by  one  joint 
contractor,   or   his   executor   or   administrator,   shall   affect   the    liability    of 

Sec.  97.  Presumption  of  Payment.  —  Every  judgment  and  decree  of  any 
court  of  record  of  the  United  .States,  or  any  State,  or  of  a  trial  justice  or  justice 
of  the  jieace  in  this  State,  shall  be  presumeil  to  he  paid  and  sati.sfied  at  the 
expiration  of  twenty  years  after  any  duly  or  obligations  accrued  by  virtue  of 
such  judgment  or  decree. 

Skc.  98.  Set-offs.  —  All  the  provisions  hereof  resiMJcting  limitation?  shall 
apply  to  any  debt  or  contract  filed  by  way  of  set-off  on  the  part  of  the  defend- 
ant; and  the  time  of  such  limitation  of  such  debt  or  contract  .ihall  be  com- 
puted, as  if  an  action  had  been  commenced  therefor  at  the  time  when  the 
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plaintiffs  action  was  commenced,  unless  the  defendant  is  deprived  of  the 
benefit  of  the  set-off  by  the  nonsuit  or  other  act  of  the  plaintiff ;  and  when 
he  is  thus  defeated  of  a  judgment  on  the  merits  of  such  debt  or  contract, 
he  may  commence  an  action  thereon  within  six  months  after  the  final  deter- 
mination of  the  suit  aforesaid. 

Sec.  99.  Absence  of  Defendant  from  the  State.  —  If  any  person  is 
out  of  the  State  when  a  cause  of  action  accrues  against  him,  the  action  may  be 
commenced  within  the  time  herein  limited  therefor  after  he  comes  into  the 
State;  and  if  any  person  is  absent  from  and  resides  out  of  the  State  after  the 
cause  of  action  has  accrued  against  him,  the  time  of  his  absence  shall  not  be 
taken  as  a  part  of  the  time  limited  for  the  commencement  of  the  action. 

Sec.  100.  Actions  against  Bxeoutors  and  Administrators.  —  No  execu- 
tor or  administrator  after  having  given  bond  and  notice  of  his  appointment, 
as  provided  in  chapter  one  hundred  and  twenty,  shall  be  held  to  answer  to  the 
suit  of  any  creditor  of  the  deceased,  unless  it  shall  be  commenced  within  four 
years  from  the  time  of  his  giving  bond  as  aforesaid ;  excepting  in  the  cases 
mentioned  in  said  one  hundred  and  twentieth  chapter,  where  the  provisions 
are  distinctly  stated. 

Title  IX.,  Chap.  105. 

Limitation  of  Real  Actions,  and  Rights  of  Entry. 

Sec.  1.   Rights  of  Entry  and   Action  barred   in  Twenty   Tears. — 

No  person  shall  commence  any  real  or  mixed  action  for  the  recovery  of  lands, 
or  make  an  entry  thereon,  unless  within  twenty  years  after  the  right  to  do  so 
first  accrued :  or  within  twenty  years  after  he,  or  those  under  or  from  whom 
he  claims,  were  seised  or  possessed  of  the  premises;  except  as  hereinafter 
provided. 

Sec.  2.  From  what  Time  Right  begins  to  run.  —  If  such  right  or  title 
first  accrued  to  an  ancestor,  predecessor,  or  other  person  under  whom  the 
demandant  claims,  said  twenty  years  shall  be  computed  from  the  time  when 
the  right  or  title  first  accrued  to  such  ancestor,  predecessor,  or  other  person. 

Sec.  3.  "Wlien  such  Right  shall  be  deemed  to  accrue.  —  The  right  of 
entry,  or  of  action  to  recover  land,  as  used  in  this  chapter,  first  accrues  at  the 
times  hereinafter  mentioned :  — 

First,  When  a  person  shall  be  disseised,  at  the  time  of  such  disseisin. 

Second.  When  he  claims  as  heir  or  devisee  of  one  who  died  seised,  at  the 
time  of  such  death,  unless  there  is  a  tenancy  by  the  curtesy  or  other  estate 
intervening  after  the  death  of  the  ancestor  or  devisor;  in  that  case,  his  right 
accrues  when  such  intermediate  estate  expires,  or  would  expire  by  its  own 
limitation. 

TTiird.  When  there  is  such  an  intermediate  estate,  and,  in  all  cases,  when 
the  party  claims  by  force  of  any  remainder  or  reversion,  his  right  accrues 
when  the  intermediate  estate  would  expire  by  its  own  limitation,  notwith- 
standing any  forfeiture  thereof  foi  which  he  might  enter  at  an  earlier  time. 

Sec.  4.  Entry  for  Condition  broken.  —  The  preceding  clause  shall  not 
prevent  any  person  from  entering  when  so  entitled  by  reason  of  any  forfeiture 
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or  breiich  of  condition',  but  if  he  cliuma  under  siirh  a  title,  his  right  futcni^fl 
■when  the  forfeiture  waa  iiirurred  or  tlje  condition  broken. 

Sec.  a.  Caan  not  ■paoiaUjr  provldad  for.  —  In  all  ciues  not  epeci&ll^ 
provided  for,  the  right  of  entry  accnies  when  the  claimftnt,  or  the  person  under 
whom  he  clrtims,  first  became  entitled  to  the  jiosseasion  of  the  premisea,  under 
the  title  on  which  the  entry  or  action  is  founded. 

Bko.  6.  When  Action  may  ba  broueht  by  Minister  or  other  Sole 
Corporation.  —  Tf  a  minister  or  other  aole  corporation  is  disseised,  auy  of  his 
euccessors  may  enter  npon  the  premises  or  bring  an  action  for  their  recovety, 
at  any  time  nithin  five  years  after  the  death,  resignation,  or  remov&l  of  the 
person  disseised,  notwithstanding  twenty  yeani  after  disseisin  have  expired. 

Src.  7.  DlsabUitlea.  —  When  such  right  of  entry  or  action  first  accrues, 
if  the  parson  thereto  entitled  U  a  minor,  maiTied  woman,  insane,  imprisoned, 
or  absent  from  the  United  States,  he,  or  any  one  claiming  under  him,  iu»j 
make  the  entry  or  bring  the  action  at  any  time  within  ten  years  after  each 
disability  ta  removed,  notwithstanding  twenty  years  have  expired. 

Sec.  S.  ^rhen  Pemon  entitlod  to  Eintry,  Ac,  cUbb.  ~  If  tlie  person  firat 
entitled  to  make  the  entry  or  bring  the  action  dies  during  the  continuance  of 
the  disability,  and  no  determination  or  judgment  has  been  had  on  his  title  or 
right  of  action,  the  entry  may  be  made  or  action  brought  by  hia  beira,  or  any 
other  person  claiming  under  him,  at  any  time  within  ten  years  after  bis  death, 
notwithstanding  the  twenty  years  have  elapsed;  but  no  such  further  time  for 
bringing  the  action  or  making  the  entry,  beyond  nhat  is  hereinbefore  prescribed, 
shall  be  allowed  by  reoaoii  of  the  disability  of  any  otlier  person. 

Sec.  9.  Effect  of  Death  of  Remainder-man,  Ac,  — Wlien  a  tenant  in  toil, 
or  a  remainder-man  in  tail,  dies  before  the  expiration  of  the  period  herein- 
before limited  for  making  any  entry  or  bringing  an  action  for  lands,  no  jierson, 
claiming  any  estate  which  such  tenant  in  tail  or  remainder-man  might  have 
barred,  slmll  make  an  entry  or  bring  an  action  to  recover  such  land,  except 
within  the  period  during  which  the  tenant  in  tail  or  renwinder-niaii.  if  lie  had 
go  long  lived,  might  have  made  such  entry,  or  bi-onght  such  action. 

Skc.  10.  Wliat  constitutes  a  Dlaselsin.  —  To  constitute  a  disseisin,  or 
Bueh  exclusive  and  adverse  possession  of  lands  as  to  bar  or  limit  the  right  of 
the  true  owner  thereof  to  recover  tlicra,  it  shall  not  be  neces.>iarj' for  such  lands 
to  be  surrounded  with  fences  or  rendered  inaccessible  by  water;  but  it  Kiiall  be 
Bu!licit;nt  if  the  posspssion,  occupation,  and  improvement  are  "jien.  notorious, 
and  com|X)rting  with  the  ordinary  management  (it  a  farm ;  althougli  that  part 
of  the  same  which  composes  the  woodland  belonging  to  such  farm,  and  ui«d 
therewitli  aa  a  wood  lot,  is  not  so  enclosL'd. 

Skc.  U.  Haal  or  Mixed  Actions  by  the  State.  —  No  real  or  mixed 
action  for  the  recovery  of  any  lands  .iliall  he  connnenced  in  l>chalt  of  the  Stale, 
unless  within  twenty  years  after  the  time  its  title  acenie.a. 

Sec.  12.  When  First  Suit  falls.  — When  a  writ  in  real  or  mixed  action 
fails  of  sufficient  sen-ice  or  return  by  unavoidable  cnusf ,  or  by  tlie  default  or 
negligence  of  any  officer  to  whom  it  was  delivered  or  directi-d  for  service  the 
writ  is  abated;  the  action  defeated  for  any  matter  of  fonn,  or  by  tlie  death  or 
other  disabiUty  of  either  party;  the  demandant's  jiulgmcnt  is  rever.sed  on  writ 
of  error,  the  demandant  may  commence  a  new  action  at  any  time  witbin  six 
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months  after  abatement  or  determination  of  the  first  suit,  or  the  reversal  of 
the  judgment. 

Sec.  13.  Right  of  "Way,  or  other  XlaBemexit,  acquired  by  Advarse 
Use.  — No  person  shall  acquire  a  right  of  way  or  other  easement  from,  in, 
upon,  .or  over  the  land  of  another  by  the  adverse  use  and  enjoyment  thereof, 
unless  it  is  continued  uninterrupted  for  twenty  years;  and  the  owner  of  such 
land,  to  prevent  such  right,  may  give  notice,  in  writing,  to  the  person  claiming 
it,  of  his  intention  to  contest  such  right  or  easement,  which  being  served  and 
recorded  as  hereinafter  stated,  shall  be  deemed  an  interruption  of  such  use, 
and  prevent  the  acquisition  of  a  right  thereto. 

Sec.  14.  How  Notice  is  to  be  given.  —  Such  notice. may  be  given  by 
the  agent  or  guardian  of  the  owner  of  the  land,  or  by  an  officer,  by  giving  to 
the  claimant,  his  agent  or  guardian,  if  in  the  State,  an  attested  copy  thereof, 
or  by  leaving  it  at  his  dwelling-house;  or,  if  not  in  the  State,  a  copy  may  be 
left  with  the  tenant  or  occupant  of  the  estate,  if  any;  if  not,  such  copy  shall 
be  affixed  to  the  house  or  a  conspicuous  part  of  the  premises.  The  officer 
shall  make  his  return  on  the  original  notice;  and  the  whole  shall  be  recorded 
in  the  registry  of  deeds  in  the  registry  district  where  the  land  lies,  within 
three  months  from  the  time  of  such  service. 

Real  Actions. 

Sec.  15.  Actions  for  the  Recovery  of  Land  barred  in  Forty  Tears. — 

No  real  or  mixed  action,  for  the  recovery  of  any  lands,  shall  be  commenced  or 
maintained  against  any  person  in  possession  thereof,  where  such  person  or 
those  under  whom  he  claims  have  been  in  actual  possession  for  more  than  forty 
years,  claiming  to  hold  them  by  adverse,  open,  pleadable,  notorious,  and  ex* 
elusive  possession,  in  their  own  right. 
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REVISED  LAWS,  1880.     Chap.  66. 

Section  951.  Actions  to  recover  Lands.  —  No  action  for  the  recovery 
of  lands,  or  the  possession  thereof,  shall  be  maintained,  unless  commenced 
within  fifteen  years  after  the  cause  of  action  first  accrues  to  the  plaintiff,  or 
those  under  whom  he  claims. 

Sec.  952.  Entry  into  Houses  or  Lands.  —  No  person  having  right  or  title 
of  entry  into  houses  or  lauds  shall  enter  after  fifteen  years  after  such  right  of 
entry  accrues. 

Sec.  953.  Rights  not  affected  by  a  Descent  cast  —  The  right  of  any 
person  to  the  possession  of  real  estate  shall  not  be  impaired  or  affected  by  a 
descent  being  cast  in  consequence  of  the  death  of  a  person  in  possession  of 
such  estate. 

Sec.  954.  Lands  for  a  Public,  Pious,  or  Charitable  Use.  —  Nothing 
contained  in  statutes  of  limitations  shall  extend  to  lands  given,  granted,  se- 
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qnetterecl,  or  appropriated  to  a  public,  pious,  or  charitable  use,  or  to  laada 
belonging  to  the  State. 

Skc-  955.  Actions  on  a  Covenant  of  Seleln.  —  Actions  of   coveuant, 

brought  OD  a  covenant  of  seiain  in  a  deod  of  cutivoyaiice  of  laud,  ah.ill   be 
brought  withiu  fifteen  years  after  the  cause  of  action  accrues  and  not  after. 

Seo.  058.  On  Judgments.  —  Actions  of  debtor  scirefaciaa  on  judgment 
■ball  be  brought  niLhin  eight  jeara  next  after  the  reuditioa  of  such  judgiueut, 
and  actions  of  debt  on  specialities  withiu  eight  years  after  the  cause  of  action 
accrued,  and  not  after. 

3bc.  957.  On  Covenanta,  unless  of  Warranty  or  Beistn.  —  Actions  of 
covenant,  other  tlmn  the  covenants  of  warranty,  mid  seisin,  contained  in  deeds 
of  lands,  shall  bo  brought  within  eight  years  after  the  cause  of  action  accrue*, 
and  not  after. 

Skc-  Q53-  On  a  Covenant  of  Warranty,  —  Actions  of  covenant,  brought 
in  a  covenant  of  warranty  in  a  deed  of  laud,  shall  be  brought  within  eiglit 
years  after  a  final  decision  against  tlie  title  of  the  covenantor  in  eucb  deed. 

Seo.  QJS.  On  Simple  Contraots,  'Foralgn  Judgments,  and  on  tbe 
;aae. —  The  following  actions  shall  tie  coniuieneed  withiu  kii  years  alter  the 
ause  of  aotioii  accrues,  and  not  afler:  — 

Actions  of  debt  fo\inded  upon  a  coutrai;t,  obligation,  or  liability,  not  under 
eal,  or  upon  the  judgment  of  a  court,  excepting  such  as  are  brought  upoti  the 
judgment  or  decree  of  a  court  of  record  of  the  United  States,  or  of  this  or  some 
other  State. 

Actions  of  debt  for  rent. 

Actions  of  account,  assumpsit,  or  on  the  ciuie,  founded  on  any  contract  OBiA 
Uability,  expressed  or  implied.  ' 

Actions  of  trespass  upon  land- 
Actions  of  replevin,  and  other  actions  for  taking,  detaining,  or  injuring 
goods  or  chattels. 

Other  actions   on   the  case,  except   actions  for   slanderous  words  and   fur 

Sec.  000-  For  Neglect  of  Official  Duty  by  Town  Clerk.—  Vctnns 
gainst  a  town  or  town  clurk,  to  recover  d:nn  if,Ls  f  ii  niglict  (f  dnU  of  i  U-twu 
clerk  in  relation  to  a  deed,  execution,  or  otlic^rinatiunient  dehM.re  1  to  hun 
or  left  in  liis  office  for  record,  shall  be  brought  tvilhin  ^iv  }eii^  iftir  a  fin  \\ 
decision  based  upon  such  neglect  against  the  title,  ni.lit,  or  cl.utii  of  the 
party  under  such  deed,  esecution   or  instrument,  and  not  after 

Sec.  OGl.  On  Witnessed  Notes  —  The  foregoing  pro\i-<ions  sh-ilt  not 
apply  to  an  action  brouglit  \  j  net     signed  in  tlie  prtM  nee  of   an 

attesting  witness;  but  sue!  t  I  II  Ih.  lonimeuced  witlun  fourtteu  years 
after  the  caniie  of  action  a      ue  It    f  t(.r 

Sec.  082.  On  Evidences  of  Debt  issued  by  Moneyed  Corporations  

The  provisions  of  this  cha)  te  1  all  n  t  aj|.ly  to  suits  hion^ht  to  t,nloice  faj 
ment  on  bills,  notes,  or  other  evidences  of  debt  issued  by  inonejid  corpora- 

Skc-  Wi.  Demands  alleged  in  Obet  —  Thi 

shall  apply  to  debts  and  contracts  alleged  b\  wn 
limitation  of  such  debts  or  contracts  shall  be  lo 
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been  commenced  thereon  at  the  time  of  vthe  commencement  of  the  plaintiff's 
action. 

Sec.  964.  Action  against  BherifEi  for  Deputies'  Misfeasance. — Actions 
against  sheriffs,  for  the  misconduct  or  negligence  of  their  deputies,  shall  be 
commenced  within  four  years  after  the  cause  of  action  accrues,  and  not  after. 

Sec.  965.  Assaolt  and  Battery.  False  Imprisonment.  —  Actions  for 
assault  and  battery,  and  for  false  imprisonment,  shall  be  commenced  within 
three  years  after  the  cause  of  action  accrues,  and  not  after. 

Sec.  966.  Slanderous  "Words  and  Libels.  —  Actions  for  slanderous  words, 
and  for  libels,  shall  be  commenced  within  two  years  after  the  cause  of  action 
accrues,  and  not  after. 

Sec.  967.  In  Case  of  Alienage.  — When  a  person  is  disabled  to  prosecute 
an  action  by  being  an  alien,  subject,  or  citizen  of  a  country  at  war  with  the 
United  States,  the  time  of  the  continuance  of  such  war  shall  not  be  deemed 
part  of  the  respective  periods  limited  in  this  chapter  for  the  commencement  of 
actions. 

Sec.  968.  Minority,  Coverture,  Insanity,  and  Imprisonment.  —  If  a  per- 
son entitled  to  bring  an  action  specified  in  this  chapter  is  at  the  time  when  the 
cause  of  such  action  accrues  a  minor,  or  a  married  woman,  insane,  or  impris- 
oued,  such  person  may  bring  said  action  within  the  times  in  this  chapter  re- 
spectively limited,  after  the  disability  is  removed. 

Sec.  969.  Party  serving  in  United  States  Army.  —  Time  spent  out 
of  the  State  in  the  military  service  of  the  United  States,  by  an  inhabitant 
of  the  State,  whether  by  voluntary  enlistment  or  by  draft,  for  the  purpose  of 
executing  the  laws  of  the  Union,  suppressing  insurrections,  or  to  repel  inva- 
sions, who  had  or  shall  have  at  the  time  of  volunteering  or  enlisting  a  cause  of 
action  against  another  person,  or  if  such  other  person  had  or  shall  have  any 
cause  of  action  against  him,  shall  not  be  taken  as  part  of  the  time  limited  for 
the  commencement  of  his  action,  or  the  action  of  such  other  person  founded 
on  such  cause  of  action. 

Sec.  970.  Party  out  of  the  State.  —  If,  when  a  cause  of  action  of  a  per- 
sonal nature,  mentioned  in  this  chapter,  accrues  against  a  person,  he  is  out  of 
the  State,  the  action  may  be  commenced  within  the  time  limited  therefor  after 
such  person  comes  into  the  State ;  and  if,  after  a  cause  of  action  accrues  and 
before  the  statute  has  run,  the  person  against  whom  it  accrues  is  absent  from 
and  resides  out  of  the  State,  and  has  no  property  within  the  State  which  can 
by  the  common  process  of  law  be  attached,  the  time  of  his  absence  shall 
not  be  taken  as  part  of  the  time  limited  for  the  commencement  of  the  action: 
but  the  provisions  of  this  section  shall  not  extend  to  a  cause  of  action  accruing 
in  another  State  or  government,  when  the  parties  thereto  at  the  time  of  the 
accruing  of  such  cause  of  action  are  residents  of  such  other  State  or  govern- 
raent. 

Sec.  971.  Beginning  of  Suit  stayed  by  Injunction.  —  When  the  com- 
mencement of  a  suit  is  stayed  by  an  injunction  of  a  court  of  equity,  the  time 
during  which  such  injunction  is  in  force  shall  not  be  deemed  a  part  of  the  time 
in  this  chapter  limited  for  the  commencement  of  such  suit. 

Sec.  972.  "Wliere  a  Party  dies.  —  If  any  person  entitled  to  bring  an  ac- 
tion before  mentioned  in  this  chapter,  or  liable  to  such  action,  dies  before  the 
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erpiration  of  the  time  limited  therefor,  or  within  thirty  days  alter,  an 
cause  of  action  survives,  the  action  may  be  eomrneuced  by  or  ogaiiist  tl 
utor  or  admin istralor,  within  two  years  after  such  death,  or  tlie  B&rae  may  ba 
presented  to  the  commissioners  on  the  estate  within  two  yearn  after  the  grant 
of  letters  testamentary  or  of  admiiiistratiou  and  not  after,  if  barred  hy  the 
proviaions  of  this  cliapter;  but  if  tlic  comniisaiouers  on  such  estate  are  required 
to  moke  their  report  to  the  Probate  Court  before  the  expiration  of  said  two 
years,  the  claim  against  the  deceased  shall  be  presented  to  the  commissioners 
within  the  time  allowed  other  creditors  to  present  their  claims. 

Sec.  973.  mien  a  Suit  foila  for  Certain  Cbums.  —  If.  in  aii  action 
commenced  within  the  time  limited  in  tliia  chapter,  tlie  writ  fails  of  a  suffi- 
cient service  or  return  by  unavoidable  accident,  or  by  default  or  neglect  of  the 
officer  to  whom  it  is  committed,  or  is  abated,  or  the  action  otherwise  defeated 
or  avoided  by  Uie  death  of  a  party  thereto,  or  for  matter  of  form,  or  if  aiter  a 
verdict  for  the  plaintiff  the  judgment  is  arrested,  or  if  a  judgment  for  the 
plvntiff  is  reversed  on  a  writ  of  error  or  on  exceptions,  the  plaicitiff  may  com- 
mence a  new  action  for  the  same  cause  within  one  year  after  such  determina- 
tion of  the  original  suit,  or  after  the  reversal  of  the  judgment  thereiu ;  and, 
if  the  cause  of  action  survives,  his  esecutoror  administrator  may,  in  case  of  his 
death,  commence  such  new  action  within  said  time,  or,  if  no  executor  or  ad- 
ministrator is  appointed  within  tliat  time,  within  one  year  after  letters  testa- 
mentary or  of  administration  are  granted. 

Sac,  974.  New  Fromise  mnat  bo  in  Writing,  and  aigned.  —  No  ac- 
knowledgment or  promise  shaU  be  held  to  affect  a  defence  made  under  the  pro- 
visions of  this  chapter,  unless  such  acknowledgment  or  promise  is  in  writing, 
Mgned  by  the  party  affected  thereby. 

Sec,  B7o.  Payment  Indorsement.  —  Tlio  preceding  sections  of  this 
•hapter  shall  not  alter  or  take  away  the  efEect  of  the  payment  of  any  principal 
or  interest;  but  no  indorsement  or  memorandum  of  sucli  payment  made  upon 
a  promissory  note,  bill  of  exchangu,  or  other  writing,  unli'ss  in  tlie  handwriting 
of  the  party  making  the  payment,  shall  be  proof  of  the  payment  sufficient  to 
take  the  case  out  of  the  provi.siona  of  this  chapter. 

Sec.  070.  Promise  or  Payment  by  one  shall  not  affect  others.  —  If 
there  are  two  or  more  joint  contractors,  or  joint  executors  or  administrators 
of  a  contractor,  no  such  joint  contractor,  executor,  or  administrator  shall  lose 
the  benefit  of  the  provisions  of  tliis  chapter,  so  as  to  be  chargeable  by  reason 
of  an  acknowlodgnient,  promise,  or  payment  made  or  signed  by  any  other  of 

Sec.  QTT.  Plaintiff  not  barred  as  to  all  may  Recover.  —  In  actions 
against  two  or  more  joint  contractors,  or  juint  exi'iutors  or  administrators  of  a 
contractor,  if  it  appears  on  the  trial  that  the  plaintiff  is  barred  by  the  provi- 
sions of  this  chapter,  as  to  any  of  the  drfciidant.j,  but  is  entitled  to  recover 
against  any  other  of  them  by  virtue  of  a  new  acknowledgment  or  promise,  or 
otherwise,  judgment  sh.ill  be  given  for  the  plaintiff  a.s  to  any  of  ihc  defendants 
against  whom  he  is  entitled  to  ri'oover,  .ind  for  the  otiifir  defendant  or  defend- 
ants against  the  gilaintiff. 

Sec.  973.  Suit  not  abated  by  Non-joinder  of  Party  for  whom  Stat- 
ute has  run. — If  In  an  action  on  contract  the  defendant  pleads  in  abate- 
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ment  that  another  person  ought  to  have  been  jointly  sued,  and  issue  is  joined 
on  that  plea,  and  it  appears  ou  the  trial  that  the  action  was,  by  reason  of  the 
provisions  of  this  chapter,  barred  against  the  person  so  named  in  the  plea,  such 
issue  shall  be  found  for  the  plaintiff. 

Sec.  979.  Uxnitationa  of  State  Bolts.  —  The  limitations  hereinbefore  pre- 
scribed for  the  commencement  of  actions,  shall  apply  to  the  same  actions  when 
brought  in  the  name  of  the  State,  or  otherwise,  for  the  benefit  of  the  State,  as 
in  actions  brought  by  citizens,  except  as  provided  in  section  eight  hundred 
fifty-three  [§  945]. 

Sec.  980.  Actions  otherwise  specially  limited.  —  The  provisions  of  this 
chapter  shall  not  affect  an  action  otherwise  specially  limited  by  law. 
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GENERAL  LAWS,  1878.    Chap.  221. 

Section  1.  Real  Actions.  —  No  action  for  the  recovery  of  real  estate  shall 
be  brought  after  twenty  years  from  the  time  the  right  to  recover  first  accrued 
to  the  party  claiming  it,  or  to  some  person  under  whom  he  claims. 

Sec<  2.  After  Disability.  —  If  the  person  first  entitled  to  bring  such  action 
is  an  infant,  a  married  woman,  or  insane,  at  the  time  the  right  accrues,  the  ac- 
tion may  be  brought  within  five  years  after  such  disability  is  removed. 

Sec.  3.  Personal.  —  Actions  of  trespass  to  the  person  and  actions  for  de- 
famatory words  may  be  brought  within  two  years,  and  all  other  personal 
actions  within  six  years  after  the  cause  of  action  accrued,  and  not  after- 
ward. 

Sec.  4.  Debt  on  Judgments,  &a  —  Actions  of  debt  upon  judgments, 
recognizances,  and  contracts  under  seal  may  be  brought  within  twenty  years 
after  the  cause  of  action  accrued,  and  not  afterward. 

Sec.  5.  On  Mortgage  Notes.  —  Actions  upon  notes  secured  by  mortgage 
of  real  estate  may  be  brought  so  long  as  the  plaintiff  is  entitled  to  bring  an 
action  npon  the  mortgage. 

Sec.  6.  "Writs  of  Xbror.  —  Writs  of  error  may  be  sued  out  within  three 
years  after  judgment,  and  not  afterward,  unless  allowed  by  the  court  for  suffi- 
cient cause,  upon  petition  and  notice. 

Sec.  7.  Disability.  —  Any  infant,  married  woman,  or  insane  person  may 
bring  any  personal  actions  within  two  years  after  such  disability  is  re- 
moved. 

Sec.  8.  Absence.  —  If  the  defendant  in  a  personal  action  was  absent  from 
or  residing  out  of  the  State  at  the  time  when  the  cause  of  action  accrued,  or 
afterward,  the  time  of  such  absence  shall  be  excluded  in  computing  the  time 
limited  for  bringing  the  action. 

Sec.  9.  "Wlien  Judgment  is  against  Plaintiff.  —  If  judgment  is  rendered 
against  the  plaintiff  in  any  action  brought  within  the  time  limited  therefor,  or 
upon  a  writ  of  error  thereon,  and  the  right  of  action  is  not  barred  by  the 


Civil  Actions. 


Section  1.   Bjeotment.    Reverslouai;  oi  Hemalnder  Interests.  — Ko 

person  sliuU  make  eutry  into  any  lands  or  tenenieiiM,  but  within  fifteen  years 
next  oft«r  hia  right  or  title  to  the  BOiue  shall  first  descend  or  accrue ;  aud  every 
person,  not  entering  as  aforesaid,  aud  his  heira,  !>ball  be  utterly  disabled  to 
make  such  entry  afterwards;  aud  uo  such  entry  shall  be  sufficient,  unlesa  an 
aetioa  shall  be  commenced  thereupon,  and  proaecuted  to  effei^t,  witUiii  une 
year  ueit  after  anch  entry;  but  if  any  pei-son,  who  ehall  have  such  right  or 
title  of  entry  into  any  lands  or  tenements,  shall  at  the  time  of  Uie  first  de- 
loending  or  accruing  of  said  right  or  title,  be  a  married  woman,  a  minor,  nan 
eompot  mtniin,  or  imprisoned,  he  and  bis  heirs  may,  uotwith standing  the  expi- 
ration of  said  fifteen  years,  bring  such  action,  or  make  such  entry  at  aay  time 
within  five  years  nest  aftw  full  age,  discoverture,  coming  of  sound  miud,  or 
enlargement  out  of  prison,  or  his  heirs  shall,  within  five  yeara  after  his  death, 
bring  such  action,  or  make  such  entry,  and  take  buiielit  of  t)ie  same:  Provided, 
that  the  limitation  herein  prescribed  shall  not  begin  to  run  against  tlie  right 
of  entry  of  any  owner  of  a  rein.iinder  or  reversionary  interest  in  real  estate, 
ivhich  is  in  the  adverse  possc-^sion  of  another,  until  the  expiration  of  the  par- 
ticular estate  [)reccding  such  remainder  or  reversionary  estate. 

Skc.  3.  Abatement  of  Former  Action  by  Death  of  Defendant.  —  'When 
any  action  of  disseisin  shall  have  been  aliati.'J  by  tlm  dtatli  of  the  defL'nilant, 
and  the  plaintiff  shall  thereafter  bring  a  new  actiiiii  for  the  recovery  of  the 
same  matter,  the  time  which  elapsed  during  the  penilency  of  siiid  urigiiial  ac- 
tion shall  be  excluded  iu  the  computation  of  the  time  limited  for  the  bringing 
of  the  second  action. 

Skc.  3.  Suits  on  Bpeclalties.  —  No  action  shall  be  hrouj^dit  on  any  con- 
tract under  seal,  or  promissory  note  not  negotiable,  but  within  seventeen  years 
next  after  an  action  on  the  s.tme  shall  accrue ;  hut  jiersons,  legally  incapable  to 
sue  thereon  at  the  accruing  of  the  right  <if  aclion,  may  sue  at  any  time  vfithin 
four  years  after  their  becoming  legally  capable  to  bring  such  action. 

Sec.  4.  On  Simple  Contracta,  — No  action  of  account-book,  debt,  debt  on 
simple  contract,  or  assnmp.-iit  founded  upon  implied  contract,  or  u]>on  any 
contract  in  writing,  not  under  seal,  except  promissory  notes  not  negotiable, 
shall  he  brought  but  within  six  years  next  after  the  right  of  action  shall  ac- 
crue ;  but  persona  legally  incaiuble  to  bring  any  such  action  at  the  accruing  o( 
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the  right  of  action,  may  sue  at  any  time  within  three  years  after  their  becom- 
ing legally  capable  to  bring  such  action. 

Sec.  5.  Settlement  of  Partnership  or  Joint  Aooonnts.  —  In  all  cases  of 
partnership,  and  of  joint  occupancy  of  real  or  personal  estate,  the  court,  before 
which  any  action  for  the  settlement  or  adjustment  of  the  partnership  or  joint 
account  may  be  pending,  shall  take  into  consideration,  in  making  such  settle- 
ment, all  the  partnership  or  joint  transactions  since  the  time  of  the  last  settle- 
ment, although  more  than  six  years  may  have  elapsed  since  said  settlement,  i 

Sec.  6.  Trespaas  on  the  Case.  —  No  action  of  trespass  on  the  case  shall 
be  brought  but  within  six  years  next  after  the  right  of  action  shall  accrue. 

Sec.  7.  Oral  Contracts.  Trespass  and  Slander.  —  Excepting  actions 
of  book  debt,  or  actions  founded  on  proper  subjects  of  book  debt,  no  action 
founded  upon  any  express  contract  or  agreement,  not  reduced  to  writing,  or 
of  which  some  note  or  memorandum  shall  not  be  made  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  his  agent,  no  action  of  trespass,  and 
no  action  upon  the  case  for  words,  shall  be  brought  but  within  three  years  next 
after  the  right  of  action  shall  accrue. 

Sec.  8.  Scire  Facias  against  Garnishee.  —  No  writ  of  icire  facias  against 
any  garnishee  shall  be  brought  but  within  one  year  next  after  the  right  of 
bringing  it  shall  accrue. 

Sec.  9.  Forcible  Entry  and  Detainer.  —  No  complaint  for  a  forcible 
entry  and  detainer  shall  he  brought,  but  within  six  months  after  the  entry 
complained  of. 

Sec.  10.  Penal  Forfeitures.  —  No  suit  for  any  forfeiture,  upon  any  penal 
statute,  shall  be  brought,  but  within  one  year  next  after  the  commission  of  the 
offence. 

Sec.  11.  Action  on  Bond  or  Recognizance  for  Costs.  —  No  action  shall 
be  brought  against  the  surety  on  any  bond  for  costs  only,  or  recognizance  for 
costs,  given  in  any  civil  action,  or  on  the  appeal  of  any  civil  cause,  or  bail- 
bond,  except  within  one  year  after  final  judgment  has  been  rendered  in  the 
suit,  in  which  such  bond  or  recognizance  was  given. 

Sec.  12.  Against  Officers  for  Neglect  of  Duty.  —  No  civil  action  shall  be 
brought  against  any  sheriff,  sheriff's  deputy,  or  constable,  for  any  neglect  or 
default  in  his  office  and  duty,  but  within  two  years  next  after  the  right  of  ac- 
tion shall  accrue. 

Sec.  13.  Bastardy  Process.  —  No  complaint  of  bastardy  shall  be  brought 
after  three  years  from  the  birth  of  the  bastard. 

Sec.  14.  Suit  against  Railroad  Company  for  Loss  of  Life.  —  No  suit 
against  a  railroad  company,  for  damages  for  the  loss  of  any  life,  shall  be 
brought  by  the  executor  or  administrator  of  the  deceased  person,  except  within 
eighteen  months  from  and  after  the  death  of  such  person. 

Sec.  15.  Time  when  Defendant  is  out  of  the  State,  ezoluded.— 
In  computing  the  time  limited  in  the  several  cases  aforesaid,  the  time  during 
which  the  party,  against  whom  there  may  be  any  such  cause  of  action,  shall 
be  without  this  State,  shall  be  excluded  from  the  computation. 

Sec.  16.  Failure  of  Suit  brought  in  a  Representative  Capacity. — 
When  a  judgment  in  favor  of  a  plaintiff  suing  in  a  representative  character, 
or  for  the  benefit  of  third  persons,  shall  hare  been  reversed,  on  the  ground  of 
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a  mistake  in  the  form  of  action,  or  in  the  proper  parties  thereto,  and,  whtia 
said  suit  w&s  pending,  tlie  time  for  bridging  in  a  new  action  shall  have  expired, 
the  parties,  for  whose  special  benefit  said  action  wan  brought,  may  commenoe 
a  new  action,  in  their  individual  Domes,  at  aiij  time  within  oite  year  tdter  the 
reversal  of  such  judgment,  if  said  original  action  could  have  been  so  brought. 

Sec.  17.  AocidDntal  Pailnro  of  Suit.  —  If  in  any  action,  comiuenc«d 
within  tl)e  tiuie  limited  by  law,  the  writ  shall  fail  of  a  sulBcienb  service  ot 
return,  by  any  unavoidable  accident,  or  by  any  default  or  neglect  o£  the  officer 
to  whom  it  is  committed,  or  if  the  writ  is  abated,  or  the  action  is  otherwise 
avoided  or  defeated,  by  the  death  ct  the  party,  or  for  tiay  matl«i-  of  form,  or  if, 
after  a  verdict  for  the  plaintiff,  the  judgment  ia  ari-esled.  or  if  a  judgment  for 
the  plaintiff  is  reversed,  or  he  shall  htivu  mistaken  his  form  of  actiou,  aud  the 
suit  shall  fail  for  that  cause,  he  may  commence  a  new  action  for  the  same 
cause,  at  any  time,  within  one  year  after  the  determinatiou  of  the  original 
suit,  or  after  the  reversal  of  the  judgment;  and,  if  the  cause  of  action  by  law 
surviveii,  his  executors  or  administrators  may  commence  such  new  action 
within  said  year;  but  where  any  suit,  bi-ought  against  an  executor  or  a«imiiii». 
trator,  shall  have  failed  for  any  such  cause,  the  plaintiff  shall  be  limited  to  six 
months,  within  which  to  commence  such  new  action,  after  the  determination 
of  the  former  one. 

Sec.  18.  ^Vrita  of  Bnor,  and  Petftdona  for  New  Trlala.  —  Xo  writ  of 
error  or  petition  for  a  new  trial  shall  lie  brought,  but  wlthiu  three  jearB  next 
after  the  rendition  of  the  judgment  or  decree  complained  of. 

Sec.  19.  Survival  of  Acttona.  —  In  all  cases  in  which  the  time  limited 
lor  the  cominenceraent  of  any  personal  action,  which  by  law  survives  to  the 
representatives  of  a  deceased  person,  shall  not  hare  elapsed  at  the  time  o£  his 
decease,  one  year  tram  such  time  shall  be  allotted  to  his  executor  or  atiminis- 
tralor  to  institute  a  suit  therefor;  and  hi  computing  the  time  limited  in  this 
chapter,  in  the  coses  aforesaid,  such  term  shall  be  excluded  from  the  compu- 
tatiiiti. 

Skc.  20.    Cause   of   Action   fraudulently    concealed.  —  If    any    person. 

liable  to  an  action  by  anotlier,  shall  fraudulently  conceal  from  liim  the  exist* 

ence  of  the  cause  ot  such  action,  said  cause  of  iicticn  siiiill  lie  deemed  to  accrue 

V      against  .said  person  so  liable  therefor,  at  the  time  when  the  [lerson  entitled  to 

I      sue  thercuu  shall  Aiat  discover  its  existence. 


AIIFVDMFVTS. 


thereof  shall  be  barred  of  a  reco^erj 
action  for  the  recovery  thereof  withii 


16TG. 
Corporation   which    is   being 

ior  Court  or  any  juilge  thereof 

August,  1S7.">.  made   an  order 

pc  ition  to   present   llieir    chiinis 

reof.  as   prescribed   in    sectinii 

Itevised  Statuiepi  of  this  Slati-. 

cd  liysuch  directors,  the  owner 

on.  unless  he  shall  commence  an 

months  from   the  time    he  shall 
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receive  notice  of  the  rejection  of  said  claim:  Provided^  that  no  such  claim 
heretofore  rejected  as  aforesaid  shall,  by  reason  of  this  act,  be  debarred  from 
suit  and  recovery  at  any  time  prior  to  January  1,  1877. 
Approved  June  23,  1876. 

Chap.  44,  Acts  of  1877. 

Sec.  1.  Suits  against  Insurance  Companies  not  to  be  restricted  to 
Period  less  than  One  7ear.  —  That  section  eight,  article  five,  chapter  two, 
part  seven,  title  seventeen,  of  the  General  Statutes,  be  amended  so  as  to  read 
as  follows:  *'  No  insurance  company  shall  limit  the  time  within  which  any  suit 
shall  be  brought  against  it  to  a  period  less  than  one  year  from  the  time  when 
the  loss  insured  against  shall  occur. 

Approved  March  13,  1877. 

Chap.  78,  Acts  of  1877. 

Sec.  1.  Limit  and  Distribution  of  Damages  for  Negligence  causing 
Death. — In  all  actions  by  an  executor  for  injuries  resulting  in  death  from 
negligence,  such  executor  or  administrator  may  recover  from  the  party  legally 
in  fault  for  such  injuries  just  damages  not  exceeding  five  thousand  dollars,  to 
be  distributed  as  is  provided  in  section  nine,  chapter  six,  title  nineteen,  of 
the  General  Statutes,  revision  of  1875:  Provided,  that  no  action  shall  be  brought 
upon  this  statute  but  within  one  year  after  the  death  complained  of;  and 
provided^  further,  that  if  suit  for  the  injuries  caused  by  such  subject  shall  be 
pending  when  the  death  occurs,  and  the  executor  or  administrator  of  such 
deceased  person  shall  enter  and  prosecute  the  same  to  final  judgment,  the 
damages  recovered  in  such  suit  shall  be  distributed  as  provided  in  said  ninth 
section. 

Sec.  2.  Repeal.  —  The  third  section  of  part  seventeen,  title  nineteen,  chap- 
ter seventeen,  of  the  General  Statutes,  and  all  other  acts  or  parts  of  acts 
inconsistent  herewith,  are  hereby  repealed. 

Approved  March  12,  1877. 

Chap.  36,  Acts  of  1878. 

Sec.  1.  Limitation  of  Action  on  Note  alleged  to  ha^e  been  fraudu- 
lently obtained.  —  That  no  action  shall  be  brought  to  recover  upon  a  nego- 
tiable note,  if  the  holder  thereof  has  been  notified  in  writing  by  the  maker 
thereof,  or  his  attorney  or  agent,  that  said  note  was  obtained  of  the  maker  in 
pursuance  of  a  conspiracy,  or  of  a  general  intent  to  defraud,  unless  the  same 
shall  be  brought  within  one  year  after  such  notice  was  given,  or  six  months 
after  such  note  became  due,  nor  shall  any  claim  be  maintained  against  the 
estate  of  any  deceased  person  or  insolvent  debtor,  imless  such  claim  shall  be 
presented  within  the  time  above  specified  after  notice  as  aforesaid:  Provided, 
however  J  nothing  in  this  act  shall  prevent  the  present  holder  of  such  a  note 
now  in  existence  from  bringing  suitor  prosecuting  it  against  said  estate  within 
one  year  after  the  passage  of  this  act;  but  nothing  herein  shall  be  held  to 
extend  the  time  for  presenting  claims  against  estates  beyond  the  provisions  of 
law  as  they  now  exist. 
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Sec,  2.    Wbsa  the  Note  baa  been  nagotlatAd  after  beoomlns  dna.- 

If  any  such  Dot«  lias  been  or  aliall  be  negotiated  nft^r  it  has  Income  dui 
provisioua  of  seotion  first  of  this  act  sliail  be  held  to  apply  to  any  suit  oi 
ceeding  founded  upon  such  note  in  as  fnll  a  manner  as  if  the  plaintiff  in 
enit  or  proceeding  bad  been  the  holder  of  such  note  at  the  time  wbei: 
notice  was  given. 

Approved  March  29,  1878. 

Chap.  106,  Acts  of  1879. 

Sec.  1.  Llmitatioii  of  Action  asalnst  Officer  of  Corporatian  fedUng  ta 
make  Annual  Heturn.  Oen.  BtB.p.2S0.^NoactiDnBhatj  be  biou^lit  against 
the  president  or  secretary  of  any  corporation  after  the  first  day  of  Jiily,  16T9, 
for  any  liability  incurred  for  the  pajuient  of  any  debt  contracted  by  such  cor- 
poration by  reason  of  any  neglect  or  refusal  to  comply  with  the  provisions  of 
section  seventeen,  chapter  one,  title  seventeen,  of  tbe  General  Statutes,  ex- 
cept within  three  years  after  such  debt  shall  liave  become  due  and  payable- 

8ec.  2.  Fending  Aotlona  not  oSeoted.  —  This  act  shall  not  affect  an} 
latue  of  action  upon  nhicb  c>  suit  is  now  pending. 

Approved  Mwcb  2S,  1879. 


RHODE  ISLAND. 

PUBLIC   STATUTES,  1882.     Title  XXVI,  Chap.  205. 


I 


—  Actions  of  tlie  case  for  words  spoken 
le  year  next  after  the  words  spoken,  and 


Section  1.  Actions  of  Slander. - 
shall  be  commenced  and  sued  within  o 
not  afler. 

Sec.  2.  Trespass.  —  Actions  of  trespass  sbnll  be  commenced  and  sued 
within  four  years  next  after  the  cause  of  action  shall  accrue,  and  not  after. 

Sf.c.  3.  Of  Account,  Case  and  Debt,  except,  &c,,  and  of  Detinue  and 
Replevin.  —  All  actions  of  account,  excqit  on  such  accounts  as  concern  trade 
or  merchandise  between  merchant  and  merchant,  theii-  factors  and  servants,  all 
actions  of  the  case,  except  for  words  .tpoken.  all  actions  of  debt  founded  npon 
any  contract  without  specialty  or  brought  (or  arrearages  of  rents,  and  all  ac- 
tions of  deliiiue  and  replevin,  shall  be  connnenccd  and  sneil  within  sis  years 
next  after  tlie  cause  of  such  action  shall  accrue,  and  uot  afler. 

Sec.  4.  Of  Debt  on  Bpecialty  and  Covenant.  —  All  actions  of  debt 
other  than  those  in  the  preceding  secllon  spccilii'd,  and  all  actions  of  covenant, 
shall  be  commenced  and  sued  within  twenty  years  next  after  the  cause  of 
action  shall  accrue,  and  not  after. 

Skc.  5.  Saving  in  Favor  of  Residents,  against  Absent  Defendants.  — 
It  any  person,  ag.tinst  whom  there  is  or  shall  be  cause  for  any  action  herein 
before  enumerated  in  favor  of  a  resident  therein,  shall,  at  the  time  such  cau.se 
accrue,  be  without  the  limits  of  the  State,  or  being  within  the  Stale  at  the 
time  such  cause  accrue,  shall  go  out  of  tbe  Statu  before  said  action  shall  be 
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barred  by  the  provisions  of  this  chapter,  and  shall  not  have  or  leave  property 
or  estate  therein  that  can,  by  the  common  and  ordinary  process  of  law,  be 
attached,  then  the  person  entitled  to  such  action  may  commence  the  same 
within  the  time  before  limited,  after  such  person  shall  return  into  this  State, 
in  such  manner  that  an  action  may,  with  reasonable  diligence,  be  commenced 
against  him  by  the  person  entitled  to  the  same. 

Sec.  6.  GKeneral  Saving.  —  If  any  person  at  the  time  any  such  action  shall 
accrue  to  him  shall  be  within  the  age  of  twenty-one  years,  a  married  woman, 
of  unsound  mind,  imprisoned,  or  beyond  the  limits  of  the  United  States,  such 
person  may  bring  the  same,  within  such  time  as  is  hereinbefore  limited,  after 
such  impediment  is  removed. 

Sec.  7.  Time  extended  by  Death  of  Parties,  when.  —  If  any  person, 
for  or  against  whom  any  of  such  actions  shaU  accrue,  shall  die  before  the  time 
limited  for  bringing  the  same,  or  within  sixty  days  after  the  expiration  of 
said  time,  and  the  cause  of  such  action  shall  snrvive,  such  action  may  be  com- 
menced by  or  against  the  executor  or  administrator  of  the  deceased  person,  as 
the  case  may  be,  at  any  time  within  one  year  after  the  granting  of  letters  tes- 
tamentary or  of  administration,  and  not  afterwards,  if  barred  by  the  provi- 
sions of  this  chapter. 

Sec.  8.  Abatement  of  Action,  or  Arrest  of  Judgment.  —  If  any  action 
duly  commenced  within  the  time  limited  and  allowed  therefor  in  and  by  this 
chapter,  shall  be  abated  or  otherwise  avoided  or  defeated  by  the  death  of  any 
party  thereto,  or  for  any  matter,  or  if  after  verdict  for  the  plaintiff  the  judg- 
ment shall  be  arrested,  the  plaintiff  may  commence  a  new  action  for  the  same 
cause,  at  any  time  within  one  year  after  the  abatement  or  other  determination 
of  the  original  suit  as  aforesaid ;  and  if  the  cause  of  action  does  by  law  sur- 
vive, his  executor  or  administrator  may,  in  case  of  his  death,  commence  said 
new  action  within  the  said  one  year. 

Sec.  9.  Action  against  Executor  or  Administrator,  hoiv^  limited. — 
No  action  shall  be  brought  against  any  executor  or  administrator  in  his  said 
capacity,  within  one  year  after  the  will  shall  be  proved  or  administration 
granted ;  except  for  medicines  and  attendance  in  the  last  sickness,  and  funeral 
charges  of  the  deceased,  and  excepting  also  actions  brought  in  pursuance  of 
section  seven  of  this  chapter,  nor  shall  any  action  be  brought  against  any 
executor  or  administrator  in  his  said  capacity,  unless  the  same  shall  be  com- 
menced within  three  years  next  after  the  will  shall  be  proved  or  administra- 
tion shall  be  granted  :  Provided^  such  executor  or  administrator  shall  give 
notice  of  his  appointment,  by  publishing  the  same  in  some  public  newspaper 
in  this  State,  nearest  to  the  place  in  which  the  deceased  person  last  dwelt,  or 
in  such  other  manner  as  the  court  of  probate  shall  direct,  said  periods  to  be 
reckoned  from  the  time  of  giving  such  notice. 

Sec.  10.  Heirs  or  Devisees.  —  No  action  shall  be  brought  against  any 
heir  or  devisee  of  a  deceased  person  for  the  payment  of  the  debts  of  the  ances- 
tor or  testator,  within  three  years  next  after  administration  granted  or  probate 
of  the  will  made. 

Sec.  11.  Special  Limitations  saved.  —  The  provisions  of  this  chapter 
shall  not  apply  to  any  case  in  which  by  special  provision  a  different  time  is 
limited. 


0tB  STATUTES  OF  LIiIITATI0N8. 


Chap.  200. 


Sec.  10.  Effisot  of  Limltatloi]  Acts.  Ac  ,  retained  In  Public  StatntML 

—  Wherever  a  limitation  ur  period  of  time  prescribed  ia  any  of  the  acts  r»- 
pealed  by  tbis  chapter  for  the  acquiring  of  any  light  or  tlie  barring  of  any 
remedy,  or  for  any  other  purpose,  shall  have  begun  to  run,  and  the  sam 
any  similar  limitation  is  prescribed  in  the  Public  Statutes,  the  time  of  limitar  J 
tion  gball  continue  to  run,  and  shall  have  the  like  effect  as  if  the  nhole  period  \ 
had  begun  and  ended  under  the  operation  uf  the  Public  Statutes. 
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PUBLIC  STATUTES,   1883.      Title  V.,  Chap,  198. 

Or  THE  LiMITATIOK  OF  ACTIOXB. 
0/the  Limilation  of  Rial  Aclioni  and  Rights  of  Entry. 

Section  1.  No  person  shall  commence  an  action  for  the  recovery  of  lands, 
nor  make  an  entry  thereon,  unless  within  twenty  years  after  the  Tight  to  bring 
such  action  or  to  make  such  entry  first  accrued,  or  n'ithin  twenty  years  After 
be,  or  thoM  from,  by,  or  under  whom  he  claims,  have  been  seised  or  posseemd 
of  the  premises,  except  as  ia  hereinafter  provided.  ^ 

Src.  2.   If  such  right  or  title  first  accrued  to  an  anceijtor  or  predecessor  of  | 
the  person  who  bring.i  the  action  or  makes  the  entry,  or  to  any  other  person 
from,  by,  or  under  whom  he  claims,  the  twenty  years  sliall  be  computed  from 
the  time  when  tiie  right  or  title  so  firist  accrued. 

Sec.  3.  In  the  construction  of  t1ii.>>  cliapt*'r,  (lie  right  to  mnke  an  entry  or 
to  bring  an  action  to  recover  land  shall  be  deemed  to  have  first  accrued  at  the 
times  res]>ectively  hereinafter  mentioned;  tlint  is  to  say,  — 

Fir/I.  When  a  person  is  di.sseised,  his  right  of  entry  or  of  action  shall  be 
deemed  to  have  accrued  at  the  time  of  such  disseisiu. 

Seroiut.  When  he  claims  as  heir  or  devisee  of  one  who  died  seised,  his 
right  shall  be  deemed  to  have  accrued  nt  the  time  of  such  death,  unless  there 
has  been  a  tenancy  by  the  curtesy  or  other  estate  interveniiii^  after  the  death 
of  such  ancestor  or  devisor,  in  which  case  bin  right  shall  l>c  deemed  to  have 
accrued  wlien  such  intermediate  estate  expired,  or  when  it  would  have  expired 
by  its  own  limitation. 

Third.  When  (here  is  such  an  intermedinte  estate,  and  in  all  other  cases 
when  the  i>arty  claims  by  foi-ce  of  a  remainilur  or  reversion,  his  right,  so  tar  as 
it  is  affected  by  the  limitation  herein  prescrilied,  shall  be  deemed  to  have 
accrued  when  the  intermediate  or  precedi-nt  estate  would  have  expired  by  its 
own  limitation,  notwithstanding  any  forfeiture  thereof  for  which  he  might 
have  entered  at  an  earlier  time. 

Fourth.  The  preceding  clause  shall  not  prevent  a  person  from  entering 
when  entitled  to  do  so  by  reason  of  any  forfeiture  or  breach  of  condition  ;  but 
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if  he  claims  under  such  a  title,  his  right  shall  be  deemed  to  have  accrued  when 
the  forfeiture  was  incurred  or  the  condition  was  broken. 

Fifth,  In  all  cases  not  otherwise  specially  provided  for,  the  right  shall  be 
deemed  to  have  accrued  when  the  claimant  or  the  person  under  whom  he 
claims  first  became  entitled  to  the  possession  of  the  premises  under  the  title 
upon  which  the  entry  or  the  action  is  founded. 

Sec.  4.  If  a  minister  or  other  sole  corporation  is  disseised,  any  of  his  suc- 
cessors may  enter  upon  the  premises,  or  bring  an  action  for  the  recovery 
thereof,  at  any  time  within  five  years  after  the  death,  resignation,  or  removal 
of  the  person  so  disseised,  notwithstanding  the  twenty  years  after  such  dis- 
seisin have  expired. 

Sec.  5.  If,  at  the  time  when  such  right  of  entry  or  of  action  upon  or  for 
lands  first  accrues,  the  person  entitled  to  such  entry  or  action  is  within  the  age 
of  twenty-one  years,  or  disabled  by  marriage,  insane,  imprisoned,  or  absent 
from  the  United  States,  such  person,  or  any  one  claiming  from,  by,  or  under 
him,  may  make  the  entry  or  bring  the  action  at  any  time  within  ten  years  after 
such  disability  is  removed,  notwithstanding  the  twenty  years  before  limited  in 
that  behalf  have  expired. 

Sec.  6.  If  the  person  first  entitled  to  make  such  entry  or  bring  such  action 
dies  during  the  continuance  of  any  of  the  disabilities  mentioned  in  the  preced- 
ing section,  and  no  determination  or  judgment  has  been  had  of  or  upon  the 
title,  right,  or  action  which  accnied  to  him,  the  entry  may  be  made  or  the 
action  brought  by  his  heirs,  or  by  any  other  person  claiming  from,  by,  or 
under  him,  at  any  time  within  ten  years  after  his  death,  notwithstanding  said 
twenty  years  have  expired. 

Sec.  7.  If,  at  the  time  when  such  right  of  entry  or  of  action  first  accrues, 
the  person  entitled  thereto  is  under  any  of  the  disabilities  before  mentioned, 
and  dies  without  having  recovered  the  premises,  no  further  time  for  making 
such  entry  or  bringing  such  action,  beyond  what  is  hereinbefore  prescribed, 
shall  be  allowed  by  reason  of  the  disability  of  any  other  person. 

Sec.  8.  No  person  shall  be  deemed  to  have  been  in  possession  of  lands 
within  the  meaning  of  this  chapter  merely  by  reason  of  having  made  an  entry 
thereon,  unless  he  has  continued  in  open  and  peaceable  possession  thereof  for 
one  year  next  after  such  entry,  or  unless  an  action  is  commenced  upon  such 
entry  and  seisin  within  one  year  after  he  is  ousted  or  dispossessed. 

Sec.  9.  When  the  right  of  entry  or  of  action  of  a  tenant  in  tail,  or  of  a 
person  entitled  to  a  remainder  in  tail,  is  barred  by  force  of  this  chapter,  the 
estate  tail  and  all  remainders  and  reversions  expectant  thei*eon  shall  be  also 
barred,  as  fully  as  they  might  have  been  by  a  conveyance  made  by  the  tenant 
in  tail  in  the  manner  provided  in  chapter  one  hundred  and  twenty. 

Sec.  10.  When  a  person  entitled  to  recover  land  as  a  tenant  in  tail  or  re- 
mainder-man dies  before  the  expiration  of  the  period  hereinbefore  limited  for 
making  an  entry  or  bringing  an  action  therefor,  no  person  claiming  any  estate 
which  the  tenant  in  tail  or  remainder-man  might  have  barred  shall  make  an 
entry  or  bring  an  action  to  recover  such  land,  except  within  the  period  during 
which  the  tenant  in  tail  or  remainder-man,  if  he  had  so  long  lived,  might 
have  made  such  entry  or  brought  such  action. 

Sec.  11.   No  suit  for  the  recovery  of  any  lands  shall  be  commenced  by  or 
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in  behalf  of  the  Commonwealth,  unless  within  twenty  years  after  its  right  or 
title  thereto  first  accrued,  or  within  twenty  years  after  it  or  those  from  or 
through  whom  it  claims  have  been  eeised  or  poaseased  of  the  premises;  but 
the  provisions  of  this  section  shall  not  apply  to  the  Froi'ince  lands  in  the  town 
of  ProTincetowti,  to  the  Back  Buy  lands,  so  called,  in  tlio  city  of  Boston,  nor 
to  any  property,  right,  title,  or  interest  of  the  Commonwealth  below  high-water 
nark  or  in  the  great  ponds. 

8kc.  12.  If  nn  action,  the  commencement  of  which  is  limited  by  this  chap- 
ter, is  abated  by  the  death  of  a  party  thereto,  or  if  after  verdict  for  the 
demandant  or  plaintiff  the  judgment  is  arrest«d,  or  if  judgment  is  given  for 
the  demnndant  or  plaintiff  and  is  afterwards  reversed  for  error,  the  demandant 
or  plftiutiff,  or  any  person  claiming  from,  by,  or  under  him,  may  bring  a  new 
action  for  the  same  cause  at  any  time  within  one  year  after  the  detArmination 
of  the  original  action  or  after  the  reversal  of  the  judgment  therein. 

Cbap.  107.  —  Of  the  Limitation  of  Perianal  AcUom. 

Section  1.  The  following  actions  shall  be  commenced  within  six  years 
next  after  the  cause  of  action  accrues,  and  not  afterwards:  — 

First.  Actions  of  contract  founded  npon  contracts  or  liabilities  not  under 
seal,  express  or  implied,  except  such  actions  us  arc  brought  upon  judgments  or 
decrees  of  courts  of  record  of  the  United  States  or  of  this  or  some  other  of  the 
United  States. 

Second.    Actions  for  arrears  of  rent,  except  upon  leases  under  seal. 

Third.  Actions  of  replevin,  and  aU  other  actions  for  taking,  detaining,  or 
injuriug  goods  or  chaLlela. 

Fourth.    All  actions  of  tort  except  those  hereinafter  mentioned. 

Skc.  2.  Actions  against  sheriffs  for  the  misconduct  or  negligence  of  their 
deputies  shall  be  commenced  within  four  years  nest  after  the  cause  of  action 
accrues,  and  not  afterwards. 

Sec.  3.  Actions  for  assault  and  battery,  for  false  imprisonment,  for  slan- 
derous words,  and  for  libels,  and  actions  for  the  taking  or  conversion  of  per- 
sonal property  brought  against  executors,  administrators,  guardian)!,  trustees, 
sheriffs,  deputy-sheriffs,  constables,  and  assignees  in  insolvency,  sh.iU  be  com- 
menced within  t\s'o  years  next  after  the  cause  of  action  accrues,  and  not  aftcr- 

Sec.  4.  Actions  and  suits  for  penalties  or  forfeitures  under  penal  statutes, 
if  brought  by  a  person  to  whom  the  penalty  or  forfeiture  h  given  iu  whole  or 
in  part,  shall  be  commenced  within  one  year  next  after  the  offence  is  com- 
mitted, and  not  afterwards. 

Skc.  .").  If  tlio  penalty  or  forfeiture  is  given  in  whole  or  in  part  to  the 
Commonwealth,  a  suit  therefor  may  be  commenced  by  or  in  l>elmlC  of  tl].' 
Commonwealth  at  any  time  within  two  years  after  the  offence  is  conimitted, 
and  not  afterwards. 

Skc.  6,  Xone  of  the  foregoing  provisions  shall  apply  to  an  action  brought 
upon  a  promissiory  note  signed  in  the  presence  of  an  atti'stiuf;  witness,  if  the 
action  is  brought  by  the  original  payee  or  by  his  executor  or  administrator; 
nor  to  an  action  brought  upon  hills,  notes,  or  otlier  evidences  of  di:bt  issued 
by  any  bank. 
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Sec.  7.  Personal  actions  on  contracts  not  limited  by  the  preceding  sections 
or  by  any  other  law  of  this  Commonwealth  shall  be  brought  within  twenty 
years  after  the  cause  of  action  accrues. 

Sec.  8.  In  an  action  of  contract  brought  to  recover  the  balance  due  upon  a 
mutual  and  open  account  current,  the  cause  of  action  shall  be  deemed  to  have 
accrued  at  the  time  of  the  last  item  proved  in  such  account 

Sec.  9.  If  a  person  entitled  to  bring  atiy  of  the  actions  before  mentioned 
is,  at  the  time  the  cause  of  action  accrues,  within  the  age  of  twenty-one  years, 
disabled  by  marriage,  insane,  or  imprisoned,  he  may  bring  the  action  within 
the  time  hereinbefore  limited  therefor,  after  the  disability  is  removed. 

Sec.  10.  When  a  person  is  disabled  to  prosecute  an  action  by  i*eason  of 
his  being  an  alien  subject  or  citizen  of  a  country  at  war  with  the  United 
States,  the  time  of  the  continuance  of  such  war  shall  not  be  deemed  part  of 
the  re8]>ective  periods  herein  limited  for  the  commencement  of  the  actions 
before  mentioned. 

Sec.  11.  If,  at  the  time  when  a  cause  of  action  mentioned  in  this  chapter 
accrues  against  a  person,  he  is  out  of  the  Commonwealth,  the  action  may  be 
commenced  within  the  time  herein  limited  therefor,  after  he  comes  into  the 
Commonwealth ;  and  if,  after  a  cause  of  action  has  accrued,  the  person  against 
whom  it  has  accrued  is  absent  from  and  resides  out  of  the  Commonwealth,  the 
time  of  his  absence  shall  not  be  taken  as  part  of  the  time  limited  for  the  com- 
mencement of  the  action,  provided  that  no  action  shall  be  brought  by  any 
person  whose  cause  of  action  has  been  barred  by  the  laws  of  any  State,  Terri- 
tory, or  country,  while  he  hds  resided  therein. 

Sec.  12.  If  a  person  who  is  entitled  to  bring  or  liable  to  any  action  before 
mentioned  dies  before  the  expiration  of  the  time  herein  limited,  or  within 
thirty  days  after  the  expiration  of  said  time,  and  the  cause  of  action  by  law 
survives,  the  action  may  be  commenced  by  or  against  the  executor  or  admin- 
istrator of  such  deceased  person  at  any  time  within  two  years  after  the  grant 
of  letters  testamentary  or  of  administration. 

Sec.  13.  If,  in  an  action  duly  commenced  within  the  time  limited  and 
allowed  in  this  or  the  preceding  chapter,  the  writ  fails  of  a  sufficient  service 
or  return  by  an  unavoidable  accident,  or  by  a  default  or  neglect  of  the  officer 
to  whom  it  is  committed,  or  if  the  writ  is  abated  or  the  action  otherwise 
avoided  or  defeated  by  the  death  of  a  party  thereto,  or  for  any  matter  of  form, 
or  if  after  a  verdict  for  the  plaintiff  the  judgment  is  arrested,  oi\if  a  judgment 
for  the  plaintiff  is  reversed  on  a  writ  of  error,  the  plaintiff  may  commence  a 
new  action  for  the  same  cause  at  any  time  within  one  year  after  the  abate- 
ment or  other  determination  of  the  original  suit^  or  after  the  reversal  of  the 
judgment;  and  if  the  cause  of  action  by  law  survives,  the  executor  or  admin- 
istrator of  the  plaintiff  may  commence  such  new  action  within  said  year. 

Sec.  14.  If  a  person  liable  to  any  of  the  actions  mentioned  in  this  chapter 
fraudulently  conceals  the  cause  of  such  action  from  the  knowledge  of  the  per- 
son entitled  to  bring  the  same,  the  action  may  be  commenced  at  any  time 
within  six  years  after  the  person  so  entitled  discovers  that  he  has  such  cause 
of  action. 

Sec.  15.  In  actions  of  contract,  no  acknowledgment  or  promise  shall  be 
evidence  of  a  new  or  continuing  contract,  whereby  to  take  a  case  out  of  the 
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operation  of  the  provisiona  of  this  chapter  or  to  deprive  a  party  of  the  benefit 
thereof,  unleas  Buch  ackuonledgment  or  promise  is  made  or  contained  by  or  in 
Bonie  writing  aig^ed  by  the  party  chargeable  thereby. 

Sec.  16.  Nothing  contained  in  the  preceding  section  shall  alter,  take  awaj, 
or  lessen  the  effect  of  a  payment  of  principal  or  interest  made  by  any  person ; 
bat  uo  indorsement  or  inereorandum  of  any  Buch  payment,  writteu  or  made 
upon  a  promissory  note,  bill  of  eichange,  or  other  writing  by  or  on  behalf  of 
the  party  to  whom  Kuch  payment  has  been  made,  or  purports  to  bare  been 
made,  shall  be  deemed  sufficient  proof  of  the  payment,  bo  as  to  take  the  case 
out  of  the  provisions  of  this  chapter. 

Sec.  17.  If  there  are  two  or  more  joint  contractors,  or  two  or  more  joint 
executors  or  administrators  of  a  contraotor,  no  one  of  them  shall  lose  the 
benefit  of  the  provisiona  of  thu  chapter  bo  as  to  be  chargeable  by  reason  only 
of  an  acknowledgment  or  promise  made  or  signed  by  any  other  or  others  of 

Sac.  18.  In  actions  commenced  agunst  two  or  more  joint  contractor*,  or 
against  two  or  more  joint  executors  or  administrators  of  a  contractor,  if  it 

appears  on  the  trial  or  otherwise  that  the  plaintiff  is  barred  by  the  provisions 
of  this  chapter  as  to  one  or  more  of  the  defeudaiita,  but  is  entitled  to  recover 
against  any  other  or  others  of  tbem  by  virtue  of  a  new  acknowledgment  or 
promise  or  otherwise,  judgment  shall  be  given  for  the  plaintiff  as  to  the 
defendants  agiunst  whom  he  b  entitled  to  recover,  and  for  the  other  defendant 
or  defendants  against  the  plaintiff. 

Sec.  1&.  If  in  any  action  on  contract  the  defendant  pleads  or  answers  In 
abatement  that  any  other  person  ought  to  have  been  jointly  sued,  and  issue  is 
joined  thereon,  and  if  it  appears  that  the  action  was,  by  reason  of  the  pro- 
visions of  this  chapter,  barred  againet  the  person  so  named,  the  issue  shall  be 
found  for  the  plaintiff. 

Src.  20.  The  provisions  of  this  chapter  shall  apply  to  the  case  of  a  debt 
founded  on  contract,  and  which  is  allegnd  liy  way  of  set-off  on  the  part  of  a 
defendant;  and  the  time  of  limitation  of  such  debt  shall  be  compiitt-il  in  like 
manner  as  if  an  action  had  been  commenced  therefor  at  the  time  nhen  the 
plaintiff's  action  was  commenced. 

Sec.  21.  Tlie  limitations  hereinbefore  prescribed  shall  apply  to  actions 
brought  by  the  Commonwealth  or  for  its  beni'lit. 

Sec.  22.  The  provisions  of  this  chapter  shall  not  apply  to  any  action  other- 
wise specially  limited  by  law. 

Sf,c.  23.  Every  judgment  and  decree  of  a  court  of  record  of  the  United 
States,  or  of  this  or  any  other  State,  shall  be  presumed  to  be  paid  and  satisfied 
at  the  expiration  of  twenty  years  after  the  judgment  or  decree  was  rendered. 
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CODE  OF  CIVIL  PROCEDURE. 

Chap.    IV.  —  UMITATION    OF    THE     TIME    OF    ENFORCING    A    CIVIL 

REMEDY. 

Title     I.  —  Actions  for  the  Recovery  of  Real  Property. 

Title    n.  —  Actions  other  than  for  the  Recovery  of  Real  Prop- 
erty. 

Title  in.  —  General  Provisions. 

Title  I.  —  Actions  for  the  Recovery  of  Real  Property. 

Sec.  362.  When  the  people  will  not  sue. 

363.  Action  by  grantee  from  the  State. 

364.  Action  aHer  annulling  letters-patent. 

365.  366.  Seisin  within  twenty  years,  when  necessary,  &c. 

367.  Action  after  entry. 

368.  Possession,  when  presumed ;  occupation  presumed  to  be  under  legal  title. 
360.  Adverse  possession  under  written  instrument  or  judgment. 

370.  Id. ;  what  constitutes  it. 

371.  Adverse  possession  under  claim  of  title  not  written. 

372.  Id. ;  what  constitutes  it. 

373.  Relation  of  landlord  and  tenant,  as  affecting  adverse  possession. 

374.  Right  not  affected  by  descent  cast. 

375.  Certain  disabilities  excluded  from  time  to  commence  action. 

§  362.  Wben  the  People  will  not  sue.  — The  people  of  the  State  will 
not  sue  a  person  for  or  with  respect  to  real  property,  or  the  issues  or  profits 
thereof,  by  reason  of  the  right  or  title  of  the  people  to  the  same,  unless 
either : 

1.  The  cause  of  action  accrued  within  forty  years  before  the  action  is  com- 
menced; or, 

2.  The  people,  or  those  from  whom  they  claim,  have  received  the  rents  and 

profits  of  the  real  property,  or  of  some  part  thereof,  within  the  same  period  of 

time. 

Co.  Proc.  §  75,  am*d.  People  v.  Van  Rensselaer,  8  Barb.  189;  People  r.  Livingston,  id. 
254 ;  People  r.  Arnold,  4  N.  Y.  508;  People  v.  Gilbert,  18  Johns.  227;  United  States  r.  White, 
2  Hill,  59;  People  o.  Trinity  Church,  22  N.  Y.  44. 

Skc.  363.  Action  by  Qrantee  from  the  State.  —  An  action  shall  not  be 
brought  for  or  with  respect  to  real  property,  by  a  person  claiming  by  virtue  of 
letters-patent  or  a  grant,  from  the  people  of  the  State,  unless  it  might  have 
been  maintained  by  the  people,  as  prescribed  in  this  title,  if  the  patent  or  grant 
had  not  been  issued  or  made. 

Co.  Proc.  §  76. 

Sec.  364.  Action  after  annulling  Lettera-patent.  —  Where  letters-patent 
or  a  grant  of  real  property,  issued  or  made  by  the  people  of  the  State,  are  declared 
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void  by  the  determination  o£  a  competent  court,  rendered  upon  an  allegation 
of  a  frauduleut  suggestion  or  ooncealtoeiit,  or  of  »  forfeiture,  or  mititake,  or 
ignorance  of  a  material  fact,  or  wrongful  detaining,  or  defective  title;  an 
action  of  ejectment,  to  recoTer  Uje  premises  in  question,  may  be  coimiieaeed, 
eitlier  by  the  people,  or  by  a  subsequent  patentee  or  grantee  of  the  aatne 
premises,  his  heirs  or  aasigiis,  within  twenty  years  after  the  determmation  is 
nude;  but  uol  after  that  period. 

W.  i  77. 

Sec.  3(1.^.   BeUin  within  Twenty  Yeara,  when  neceaaary,  &o. —  An 

actiou  to  recover  real  property,  or  the  possession  thereof,  eauuot  be  Diaiutained 
by  a  party,  other  tliaa  the  people,  unless  the  plaintiff,  his  ancestor,  prede- 
cesaor,  or  grantor,  was  seised  oj*  possessed  of  the  premises  iu  question,  wit^hin 
twenty  years  before  the  commeiieenient  of  the  acliou. 

Id.  S  78.  Hluer  B.  Beekmsa,  bO  N.  V.  3»7;  IlubteU  v.  Sibley,  id.  MS;  Depew  vi  Dewey, 
46  How.  441;  Man'ia  v,  Ltya,  SI  Barb.  iU. 

Sbc.  303.  The  Same.  —  A  defence  or  counter-cliuni,  founded  upon  the  title 
to  real  property,  or  to  rente  or  services  out  of  the  suiob,  is  uot  eSectiutl,  unless 
the  person  making  it,  or  under  whose  title  it  is  made,  or  his  auceator,. prede- 
cessor, or  grantor,  was  seised  or  possessed  of  the  premises  in  questioti,  within 
twenty  years  before  the  oommittiug  of  the  act,  witli  respect  to  which  it  ia 

Co.  Proc.  i  73,  «in'd.     Tyler  «.  Iluidom,  48  Barb.  403. 

Skg.  3S7.  Action  after  Znttj.  —  An  entry  upou  real  property-  is  not  euffi- 
dent  or  valid  as  a  claim,  unlcstt  an  action  is  commenued  thereupon,  withiu  one 
year  after  the  making  thereof,  and  within  twenty  years  after  the  time,  when 
the  light  Ui  make  it  desceuded  or  accrued. 

Co.  Pro-',  i  ai. 

Src.  338.  Poasesaiou,  vrhen  preaumed;  Occupation  presumed  to  be 
tinder  Legal  Title.  —  In  an  action  to  recover  real  property,  or  the  [wjssession 
thereof,  the  jierson  wiio  establislies  a  le;;al  title  to  llic  premises  u  presumed  to 
have  been  possessed  theieof,  within  tlie  time  required  by  law  ;  and  the  occu- 
pation of  the  premiaea,  bj  another  per'-on,  h  deemed  to  have  been  und-r  and 
in  subordination  b)  the  legal  title,  unless  (he  premises  have  been  held  aiid 
posKPS.'ied  adversely  to  the  legal  title,  for  twt-nty  years  before  the  commenee- 
ment  of  the  action. 

Ill  S81.  SwIVchhI  r.  Squires,  3  T  &,  C  4(,8  s.  c.  1  Hun.  4SI;  I!obie  r.  Std^iv-kk,  35 
Barb.  314. 

Src.  309.  Adveiae  PosaeRsion  under  ^RTrltten  Instrument  or  Judg- 
ment. —  Where  the  occnpant,  or  those  umler  whom  he  claims,  i-nteri'd  into  the 
possession  of  the  premises,  under  claim  of  title,  exclusive  of  any  otlier  right, 
founding  the  clahn  upon  a  written  iiLstrument,  as  lieing  a  conveyance  of  the 
premises  in  question,  or  upon  the  decree  or  judgment  of  a  competent  court ; 
and  tiiere  has  been  a  continued  occupation  and  possest^ion  of  the  premises  in- 
cluded in  the  instrument,  decree,  or  judgment,  or  of  some  i>art  thereof,  for 
twenty  years,  under  the  same  claim;  the  [iremisea  so  incluiled  an-  deemed  to 
have  been  held  adversely;  except  that  where  they  consist  of  a  Iriict.  ilividi'.l 
into  lots,  the  possession  of  one  lot  is  not  ileemed  n  (lossession  of  any  other  lot. 

Id.  5  82.     Bocktr  f.  Van  VelkeuUrgli,  20  Barb.  aiU;  HiIiuh  c.  Ikudtr,  2  IIuu,  I, 
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Sec.  370.  Id.;  what  oonstitateB  it  —  For  the  purpose  of  conBtituting  aa 
adverse  possession,  by  a  person  claiming  a  title,  founded  upon  a  written  in- 
strument, or  a  judgment  or  decree,  land  is  deemed  to  have  been  possessed  and 
occupied  in  either  of  the  foUowing  cases:  — 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  enclosure. 

3.  Where,  although  not  enclosed,  it  has  been  used  for  the  supply  of  fuel,  or 
of  fencing  timber,  either  for  the  purposes  of  husbandry,  or  for  the  ordinary 
use  of  the  occupant. 

Where  a  known  farm  or  a  single  lot  has  been  partly  improved,  the  portion 
of  the  farm  or  lot  that  has  been  left  not  cleared,  or  not  enclosed,  according  to 
the  usual  course  and  custom  of  the  adjoining  country,  is  deemed  to  have  been 
occupied  for  the  same  length  of  time,  as  the  part  improved  and  cultivated. 

Co.  Proc.  §  83,  amM.  Munro  v.  Merchant,  26  Barb.  883;  a.  c.  28  N.  T.  10;  Bedell  «. 
Shaw,  59  id.  46 ;  Sands  v.  Hughes,  53  id.  286 ;  Hilton  r.  Bender,  2  Hun,  1 ;  Wheeler  o.  Spiuola, 
54  N.  Y.  377;  Robinson  v.  Phillips,  56  id.  634;  Cramer  v,  Benton,  4  Lans.  291;  Becker  v.  Van 
Valkenburgh,  29  Barb.  319. 

Sec.  371.  Adverse  PoasaMion  under  Claim  of  Title  not  written. — 
Where  there  has  been  an  actual  continued  occupation  of  premises,  under  a 
claim  of  title,  exclusive  of  any  other  right,  but  not  founded  upon  a  written 
instrument,  or  a  judgment  or  decree,  the  premises  so  actually  occupied,  and  no 
others,  are  deemed  to  have  been  held  adversely. 

Id.  §  84.    Becker  v.  Van  Valkenburgh,  supra. 

Sec.  372.  Id. ;  iv^hat  oonstitatea  it.  —  For  the  purpose  of  constituting  an 
adverse  possession,  by  a  person  claiming  title,  not  founded  upon  a  written  in- 
strument, or  a  judgment  or  decree,  land  is  deemed  to  have  been  possessed  and 
occupied  in  either  of  the  foUowing  cases,  and  no  others:  — 

1.  Where  it  has  been  protected  by  a  substantial  enclosure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

Id.  §  85.  Becker  r.  Van  Valkenburgh,  supra;  Miller  v.  Garlock,  8  Barb.  153;  Munro  «. 
Merchant,  28  N.  Y.  10;  Doolittle  r.  Tice,  41  Barb.  181;  Bedell  «.  Shaw,  59  N.  Y.  46;  Sanda 
r.  Hughes,  53  id.  286;  Wheeler  v.  Spinola,  54  id.  377;  Hilton  v.  Bender,  2  Hun,  1;  Borden 
V.  Stnithside,  5  id.  184 ;  Devyr  v.  Schaefer,  55  N.  Y.  446. 

Sf:c.  373.  Relation  of  Landlord  and  Tenant,  aa  affecting  Ad^erae 
Possession.  —  Where  the  relation  of  landlord  and  tenant  has  existed  between 
any  persons,  the  possession  of  the  tenant  is  deemed  the  possession  of  the  land- 
lord, until  the  expiration  of  twenty  years  after  the  termination  of  the  tenancy; 
or,  where  there  has  been  no  written  lease,  until  the  expiration  of  twenty  years 
after  the  last  payment  of  rent;  notwithstanding  that  the  tenant  has  acquired 
another  title,  or  has  claimed  to  hold  adversely  to  his  landlord.  But  this  pre- 
sumption shall  not  be  made,  after  the  periods  prescribed  in  this  section. 

Co.  Proc.  §  86.  Tompkins  r.  Snow,  63  Barb.  525;  Hilton  v.  Bender,  4  T.  &  C.  270 ;  a.  o. 
2  Hun,  1 ;  Tyler  r.  Heidom,  46  Barb.  441. 

Sec.  374.  Right  not  affeoted  by  Descent  oaat.  —  The  right  of  a  person 
to  the  possession  of  real  property  is  not  impaired  or  affected,  by  a  descent 
being  cast,  in  consequence  of  the  death  of  a  person  in  possession  of  the 
property. 

Id.  §  87. 
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Sko.  375.  Ccitala  Dlaabllitiea  excluded  from  Tims  to  oooimenoe 
Aotion.  —  If  a  paraou,  who  might  matntaiu  ad  nction  to  recover  real  property. 
or  the  possesflioii  thereof,  or  make  an  entry,  or  interpose  a  defence  or  counter- 
claim, founded  on  tlie  titie  to  real  piopertj,  or  to  rents  or  sen-ices  out  of  the 
Siune,  is,  when  his  title  £rst  desceadx,  or  bia  cause  of  action  ai-  right  of  entry 
first  accrues,  cither: 

1,  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  Id  execution  upon  oonviction  of  ft 
criminal  o&enca,  for  a  term  less  than  for  lite; 

The  time  of  auch  a  disability  is  not  a  part  of  the  time,  limited  in  this  title, 
&>r  commencing  the  action,  or  making  the  entry,  or  inteqxising  tlie  defence 
or  counter-claim;  except  that  the  time  so  limited  cannot  be  extended  more 
than  ten  years,  after  the  disability  ceases,  or  after  the  death  of  the  person  bo 
disabled. 

U.  5  88.  n»l»ej  f.  Beid,  1  Hun,  777;  Fogal  r.  VItto,  10  Bosw.  lOO;  Tjler  r.  HtUom, 
ta  Barb.  441 ;  Sanfurd  v.  Stalori,  S  Hun,  04:  ».  C.  4  T.  &  C.  GS6;  ■fflrmsd,  63  N.  Y.  653; 
BncklioF.  Bucklin.  IKeyw,  HI;  Wood  o.  Kilter,  1  Pdgt  Ch.  616;  Hewn  >.  Brwia,  4  Weml. 
58;  Golden  F.  Hoon,  13  John*.  MS ;  Fleniiig  r.  tiritwold,  8  Hill,  SS;  Becker  c.  Van  Vallun- 
biir({h,  in  Barb.  319;  Bunt  c.  Kuuom,  ID  Johns.  4ST;  SwirtirouC  c.  Jahnion,  b  Cow.  74; 
Rnoaevcic  v.  Wheal,  IB  Johtu.  40;  Bradgtrut  e.  Clirlis,  12  Weud.  802;  ConoD  v.  Cainis,  SO 
Johns,  mi. 

Title  II.  — Aelioiu  other  than  for  the  Seeoterg  of  Real  Froptnjf. 

Sic.  378.  When  nlisFarlioDof  jndgnin^ 

377.  Effect  of  refurn  nf  eneculioii. 

S'S.  How  [ireiuiniJiiDn  niiMid. 

87fl.  Llmilation  of  oMion  lo  redeem  from 

380.  Other  period?  of  liinitatioa. 

381.  Within  twentv  vears. 

382.  Wiihin  -ix  vcurn. 


S8li.  When  cause  of  action  aoenisi  on  a  current  acronnt. 
387.  Atlion  for  |H!iially,  &d.,  by  any  piTaon  wlioH-ill  sue. 
888.  Actions  not  hefore  provided  for, 
38:).  Actions  by  Ihv  peogile  i>uhje<-t  ta  the  fame  limitutinns. 

390.  Actinns  agiiinsl  a  ncin-residcut,  upon  n  dcinanil  l>BrTCil  by  (ho  law  of  his  residence. 

391.  Wlicn  perMin  liable,  &c.,  dies  witlioiit  the  Slate. 

892.  Cause  of  action  accruing  belwuen  the  dentil  ot  a  testator  or  in  lo  tale,  and  tbo  crant 

of  Ivttcrs. 
39.1.  Nu  limilalinn  of  aetiou  on  bank-notes,  S:c. 
394.  Action  u;?)!"*!  directors.  &f ..  of  liank:*. 
895.  Acknowledgment  nr  new  promise  innst  l»  in  writing. 
39(1.  Fxi-eptions,  as  to  pcr«nns  under  disabilities, 
39;.  Uef.:iice  or  counter-claim. 

Sf.c.  370.  [Amended,1877.]'WlienSatlBfactlonof  Judgmentpresumed. 

—  A  final  juilgmeii  tor  decree  for  a  sum  of  money,  or  directing  the  payment  of 
a  sum  of  money,  heretofore  rendered  in  a  surrogate's  court  of  tlic  Slate,  or 
heretofore  or  hereafter  rendered,  in  a  court  of  record  wiihin  the  t'tiitcd  States. 
or  elsewhere,  is  presvitned  to  be  paid  and  satisfied,  after  thi>  pxjiiratinu  »f 
twenty  years  from  the  time,  when  tlie  party  recovyritig  it  wasfir-t  eiitillu.i  (o  n 
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mandate  to  enforce  it.  This  presumption  is  conclusive ;  except  as  against  a 
person,  who,  within  twenty  years  from  that  time,  makes  a  payment  or  acknowl- 
edges an  indebtedness  of  some  part  of  the  amount  recovered  by  the  judgment 
or  decree ;  or  his  heir  or  personal  representative ;  or  a  person  whom  he  other- 
wise represents.  Such  an  acknowledgment  must  be  in  writing,  and  signed  by 
the  person  to  be  charged  thereby. 

Substitute  for  §  90,  Co.  Proc.,  framed  from  9  R.  S.  801,  $  47.  Henderson  r.  Cairs,  U 
Barb.  15;  Waddell  v,  fUmendorf,  10  N.  Y.  170;  Delavan  v.  Florence,  9  Abb.  277;  Johnson  v. 
Albany,  &c.  K.  R.  Co.,  U  N.  T.  416;  Merritt  v.  Sawyer,  6  T.  &  C.  160;  Miller  v.  Brenham, 
7  Hun,  330. 

Sec.  377.  Effect  of  Return  of  Ezeontion.  —  If  the  proof  of  payment, 
under  the  last  section,  consists  of  the  return  of  an  execution  partly  satisfied, 
the  adverse  party  may  show,  in  full  avoidance  of  the  effect  thereof,  that  the 
alleged  partial  satisfaction  did  not  proceed  from  a  payment  made,  or  a  sale  of 
property  claimed,  by  him,  or  by  a  person  whom  he  represents. 

New.    Henderson  v.  Calms,  14  Barb.  15. 

Sec.  378.  How  presumptioii  raised.  —  A  person  may  avail  himself  of  the 
presumption  created  by  the  last  section  but  one,  under  an  allegation  that  the 
action  was  not  commenced,  or  that  the  proceeding  was  not  taken,  within  the 
time  therein  limited. 

See  §  413, /KMt,  and  Fisher  v.  Bfayor,  6  T.  &  C.  100;  s.  o.  8  Han,  653. 

Sec.  379.  Limitation  of  Action  to  redeem  from  a  Mortgage.  —  An  action 

to  redeem  real  property  from  a  mortgage,  with  or  without  an  account  of  rents 

and  profits,  may  be  maintained  by  the  mortgagor,  or  those  claiming  under  him, 

against  the  mortgagee  in  possession,  or  those  claiming  under  him,  unless  he  or 

they  have  continuously  maintained  an  adverse  possession  of  the  mortgaged 

premises,  for  twenty  years  after  the  breach  of  a  condition  of  the  mortgage,  or 

the  non-fulfilment  of  a  covenant  therein  contained. 

New.  Supersedes  Miner  v.  Beekman,  50  N.  T.  337 ;  Hubbell  v.  Sibley,  id.  468.  See 
Moore  r.  Cable,  1  Johns.  Ch.  385;  Demarest  v.  Wynkoop,  3  id.  129;  Slee  v.  Manhattan  Co., 
1  Paige,  48. 

Sec.  380.   Other  Periods  of  Zilmitation.  —  The  following  actions  must  be 

commenced  within  the  following  periods,  after  the  cause  of  action  has  accrued. 

Co.  Proc.,  part  of  $  74,  and  $  89. 

Sec.  381.   [Amended.  1877.]  Witiiin  twenty  yoara.  —  Within  twenty 

years: 

An  action  upon  a  sealed  instrument. 

But  where  the  action  is  brought  for  breach  of  a  covenant  of  seisin,  or  against 
incumbrances,  the  cause  of  action  is,  for  the  purposes  of  this  section  only, 
deemed  to  have  accrued  upon  an  eviction,  and  not  before.  | 

Id.,  part  of  §  90.  Peters  v.  Delaplaine,  49  N.  Y.  362;  McCotter  v.  Lawrence,  4  Hun,  107; 
Taft  V.  Wright,  2  T.  &  C.  614;  Peck  v.  Schenck,  2  Hun,  673. 

Sec.  382.  [Amended,  1877,  oh.  416  and  422.]  Within  six  jean,  — 
AVithin  six  years:  — 

1.  An  action  upon  a  contract  obligation  or  liability,  express  or  implied; 
except  a  judgment  or  sealed  instrument.  (1) 

2.  An  action  to  recover  upon  a  liability  created  by  statute;  except  a  penalty 
or  forfeiture. 
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3.  An  action  to  recover  dainagea  for  an  iiijury  to  property,  or  a  peraon^ 
injury;  except  iu  a  case  where  a  different  period  is  espre«sly  prescribed  in 
this  chapter.  (3) 

i.   An  action  to  recover  a  chattel, 

6.  All  Botiou  to  pi-ocura  a  juJgmetit,  other  than  for  a  sum  of  mooey,  ou  the 

groiuid  of  fraud,  in  a  cai>e  which,  on  the  thirty-first  day  of  December,  1S46, 

was  oogniiable  by  the  court  of  chancery.     The  cause  of  action,  in  such  a.  case, 

is  not  deemed  to  have  accrued,  until  the  discovery,  by  the  plaintiff,  or  the 

I   person  uuder  whom  he  claims,  of  the  facta  constituting  the  fraud.  (3) 

6.  An  action  to  establish  a  will,  ^^'he^e  the  will  has  been  lost,  concealed, 
or  destroyed,  tho  cause  of  action  is  not  deemed  to  have  accrued,  mitil  the  dis- 
covery, by  the  plaintiff,  or  the  person  under  whom  he  claims,  of  the  facts  upon 

.  which  its  validity  depends. 

7.  An  action  upon  a  judgment  or  decree,  rendered  in  a  court  not  of  record, 
except  a  decree  heretofoi'e  rendered  in  a  surrogate's  court  of  the  Statu.  Tlie 
cause  of  action,  iu  such  a  case,  is  deemed  to  have  accrued,  when  final  judg- 
ment was  rendered.  (4) 

Bee  Co.  Pnw.  S  gl.  (1)  Woodruff  s.  Uoore,  8  Borh.  ITI ;  Duvia  v.  GoiUm,  16  N.  T.356t 
Borsl  X.  Coniy,  ]5  id.  MS ;  R<dcr  r.  Union  Rubber  Co.,  fi  Boaw.  86  j  Smith  v.  Telle,  00  N.  Y. 
108;  Albra  v.  Figuero,  id.  es»;  Sands  f.  Liliunchal.  4S  id.  Mil  Jones  r.  Bnrlon.  OS  id,  902. 
{ZlEolserr.  Griqwold,  0  Barb.  436;  Bruco  r.  Ttliwo,  95K.r.  194i  Prim  «.  Hudxon  Biv«T 
R.R.Cn.',  10  Abb.  n.s.  60i  Roberta  «.  Bcrdell.  IS  id.  177.  (3)  Taft  r.  Wrigbl,  «T  How.  1; 
Giles  V.  Andn^wt,  37  K.  T.  ^57;  i>rtDdIe  c.  Bevoriclgn,  T  Laos.  925;  EHckitou  t.  Quinn,  47 
N.  T.  UD.  (4)  See  Ddavui  v.  Flnrancc,  9  Abb.  377;  Conger  «.  Tftndewiit.^,  1  Abb.  x.  a. 
130. 

Sec.  38-'J.    [Amended.  1877]      Within   Three  Tears.      Within  three 

1.  An  action  ligninst  a  sheriff,  coroner,  constnble,  or  other  officer,  for  the 
non-payment  of  money  collected  upon  an  esecntion.  (1) 

3.  An  action  against  a  constable,  upon  any  other  liability  incurred  by  liiin, 
by  doiiis  an  iwt  in  his  official  ca£)acity,  or  by  the  omission  of  an  ollicial  duty ; 

3.  An  .iclion  upon  a  statute,  for  a  penalty  or  forfeiture,  where  the  action  is 
given  to  the  person  aggrieved,  or  to  tliat  ]>erson  and  the  jwople  of  the  Suit«; 
except  whei'e  Uio  statute  imposing  it  prescribes  a  different  limitation.  (L') 

4.  An  action  against  an  executor,  administrator,  or  receiver,  or  against  the 
trustee  of  an  insolvent  debtor,  appointed,  as  prescribed  by  law,  in  a  special 
proceeding  instituted  in  a  court  or  before  a  judge,  brougiit  to  recover  a  ehalte!, 
or  dam:^>es  for  taking,  detaining,  or  injuring  i"ersoiial  property  by  the  defend- 
ant, or  the  person  whom  he  represents.  (-3) 

6.  An  action  to  recover  damages  for  a  personal  injury,  resulting  from 
negligence. 

SulMiiute  for  Co.  Proc.  §  93.  (1)  See  piil.  5  38.1;  Ellioi  r.  Cnrnk,  13  IVcnd.  35;  Dsrr 
t.  Fielil,  1  Abb.  a.  App.  41)0;  «.  r.  2  Keves,  608;  retk  r.  Iliidhim,  K  Itiirti.  r,-,y.  ,21  M*^ 
cllltlil*'  Bank  r.  Bli",  J6  N.  Y.  412;  Wilms  r.  Fili^h,  211  John?.  47->;  Uiipl.m  r.  Fin^  Depajl- 
nwnl,  17  Wend.  2S4 1  Fnn  ler  r.  Van  Surdain,  1  Den.  657 ;  Xiiiimo'ia  c.  Tappao.  2  Sw,  653. 
(3)  riarlslander  V.  ThoinpsOQ,  6  Hun,  S48;  Cam,ll  i-.  CarroiL,  11  Baro.  ili3:  McCanec  o. 
Camel,  1  IIa.-b.  Ch.  465;  ^rnith  i.  KemingUiD,  42  Uarb.  lb. 

Skc.  331.    ■Within  Two  Yearo.  — Within  two  years;  — 
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1.  An  action  to  recoTer  damages  for  libel,  slander,  assault,  battery,  or  false 
imprisonment. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the  people  of  the 
State. 

Co.  Proc.  §  93,  am'd.    Priest  v.  Hudson  R.  R.  IC  Co.,  10  Abb.  n.  s.  60;  a.  c.  40  How.  466* 
Sec.  385.   Within  One  7ear.  —  Within  one  year:  — 

1.  An  action  against  a  sheriff  or  coroner,  upon  a  liability  incurred  by  him, 
by  doing  an  act  in  his  official  capacity,  or  by  the  omission  of  an  official  duty; 
except  the  non-payment  of  money  collected  upon  an  execution.  (1) 

2.  An  action  against  any  other  officer,  for  the  escape  of  a  prisoner,  arrested 

or  imprisoned  by  virtue  of  a  civil  mandate.  (2) 

Sabstitute  for  Co.  Proc.  §  04.  (1^  Morris  v.  Van  Voast,  19  Wend.  283;  Van  Tassel  v. 
Van  Tassel,  31  Barb.  439 ;  Dennison  v.  Plumb,  18  id.  89 ;  Peck  v,  Hurlburt,  46  id.  559 ;  Cum- 
mings  r.  Brown,  43  N.  Y.  514 ;  Supervisors  v.  Walter,  4  Hun,  87 ;  People  v.  Schuyler,  4N.  T. 
173;  Bowne  v.  O'Brien,  5  Daly,  474.    (2)  Roe  v.  Beakes,  7  W«nd.  459. 

Sec.  386.   When  Cause  of  Action  aoomes  on  a  Current  Acoount.  — 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutual,  open,  and  cur«    | 

rent  account,  where  there  have  been  reciprocal  demands  between  the  parties,    l 

the  cause  of  action  is  deemed  to  have  accrued  from  the  time  of  the  last  item, 

proved  in  the  account  on  either  side.  j 

Co.  Proc.  §  95.  Perrine  r.  Hotchkiss,  2  T.  &  C.  370 ;  affirmed  59  N.  T.  649 ;  Ross  v.  Ross, 
6  Hun,  80;  Helms  r.  Otis,  5  Lans.  137;  Smith  v.  Yelie,  60  N.  T.  106;  Albro  v.  Figucra,  id. 
630;  Green  r.  Disbrow,  7  Lans.  881;  Smith  v.  Ryan,  39  N.  T.  Supr.  489;  Peck  v.  U.  S.,  &c. 
Mail  Ship  Co.,  5  Bosw.  226 ;  Green  v,  Ames,  14  N.  Y.  225. 

Sec.  387.  Action  for  Penalty,  &Cm  by  any  Peraon  who  will  sue.  — 
An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given  wholly  or  partly  to 
any  person  who  will  prosecute  for  the  same,  must  be  commenced  within  one 
year  after  the  commission  of  the  offence;  and  if  the  action  is  not  commenced 
within  the  year  by  a  private  person,  it  may  be  commenced  within  two  years 
thereafter,  in  behalf  of  the  people  of  the  State,  by  the  attorney-general,  or  the 
district  attorney  of  the  coimty  where  the  offence  was  committed. 

Id.  §  96. 

Sec.  388.  Actions  not  before  provided  for.  —  An  action,  the  limitation 

of  which  is  not  specially  prescribed  in  this  or  the  last  title,  must  be  commenced 

within  ten  years  after  the  cause  of  action  accrues. 

Id.  §  97,  and  Everitt  r.  Everitt,  41  Barb.  385;  Hubbell  v.  Sibley,  50  N.  Y.  468:  Miner  v, 
Beekman,  14  Abb.  N.  s.  1;  Peters  v.  Delaploine,  49  N.  Y.  S62;  McCotter  v.  Lawrence,  4  Hun, 
107;  Taft  v.  Wright,  2  T.  &  C.  614 ;  Hubbell  v.  Medbury,  68  N.  Y.  683;  McTeague  v.  Coulter, 
38  N.  Y.  Supr.  208;  Salisbury  r.  Moras,  7  Lans.  859  ;;Depew  v.  Dewey,  2  T.  &  C.  516. 

Sec.  389.  Actiona  by  the  People  Bubject  to  the  same  Limitations. 
—  The  limitations,  prescribed  in  this  title,  apply  alike  to  actions  brought  in 
the  name  of  the  people  of  the  State,  or  for  their  benefit,  and  to  actions  by 
private  persons. 

Id.  §  98. 

Sec.  390.  Action  against  a  Non-reaident;  upon  a  Demand  barred  by 
the  Law  of  hia  Residence. —  AVbere  a  cause  of  action,  which  does  not 
involve  the  title  to  or  possession  of  real  property  witiiin  the  State,  accrues  \ 
against  a  person,  who  is  not  then  a  resident  of  the  State,  an  action  cannot  be 
brought  thereon  in  a  court  of  the  State,  against  iiim  or  his  personal  represent- 
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fttive,  aflcr  the  Bxpiration  of  the  tame,  limited,  bjjiie  laws  ot^hia  r^ideoM, 
for  bringing  a  like  nction,  except  bj  a  resideut  at  the  State,  and  ia  oae  of  the 
following  cases:  — 

1,  Where  the  cause  of  action  originally  acoraed  io  favor  of  a  resident  rf 
the  State. 

S.  Where,  before  the  expiration  of  the  time  to  limited,  the  person  in  nbose 
favor  it  origiualI>'  accrued,  was  or  became  a  resident  of  the  State ;  or  the  caiue 
of  actiou  was  HAsigued  to,  and  thereafter  continuously  owned  by,  a  resident  of 
the  State. 

Heir.  Mayer  r.  FHedmu,  T  Hun,  319 ;  Hill  v.  Robbing,  t  Luii.  463 ;  Cirpentier  r.  Min- 
turn,  S  id.  be-,  RMhbnD  o.  Nurthem  Railway  Co.,  SO  N.  Y.  GS6.  8e«  amtni,  Ku{^l«9  e. 
Sealer,  3  Johns.  103;  Oteott  «.  Tioga  R.  K.  Co-.  20  K.  V.  331;  Gaiis  n.  Frank,  30  Bu-b.  320; 
Tener  v.  Hathaway,  43  id.  314 ;  Toulaodun  b.  Ladivnmeyer,  0  Abb.  s.  t.  31G. 

Sec.  391.  [Amended.  1877.]  'When  Feraon  liable,  Ac,  dies  without 
the  State. —  Ha  person,  agaiuet  whom  a  cause  of  action  exists,  dies  without 
the  Stete,  the  time  which  elapses  betwe<.>n  hia  death  and  the  expiration  of 
eighteen  uionths  after  the  iaauing,  within  the  State,  of  letters  tostomciitary  or 
letters  of  administration,  ia  not  a  part  of  the  time  limited  for  the  comineuca- 
ment  of  aa  action  therefor,  against  his  executor  or  administrator. 

Kew.     Seo  Chrislophers  r.  Gnrr,  6  N.  Y.  61. 

Sec.  8n2.  [Amended.  1877.]  Cause  of  Action  accnitng  betweeo  the 
Death  of  a  Testator  or  Intestate,  and  the  Orant  of  Iietters.  —  For   the 

purpose  of  computing  the  time  within  which  nn  action  mu.it  be  commenced  in 
ft  court  of  the  State,  by  an  executor  or  admiuistrator,  to  recover  personal 
property,  taken  after  the  death  of  a  testator  or  intestate,  and  befoi-e  the 
issuing  of  letters  testamentary  or  tetters  of  administration ;  or  to  recover 
damagcH  for  tafcinp,  dptaining,  or  injuring  personal  projiprtv  within  tlip  same 
period;  the  letters  are  deemed  to  have  been  issued  within  six  years  after  the 
death  of  the  testator  or  intestate.  But  where  an  action  is  barred  by  this 
section,  any  of  the  next  of  kin,  Iegat(«s,  or  creditors,  who,  at  thf^  time  of  tbe 
transaction  ii|>on  which  it  might  have  lieen  founded,  was  within  the  nc^o  of 
twenty-one  years,  or  insane,  or  imprisoned  on  a  crinr 
five  years  after  the  cessation  of  such  a  disability,  main 
damages  by  rea.-^on  thereof  r  in  which  he  may  recove: 
of  such  property,  as  he  would  have  receivud  njioti  the 
estate,  if  an  action  had  been  seasonably  comniein 
administrator. 

New.     SaiiLml  c.  Santord,  03  ^J.  Y.  553;  Bucklin  r.  Ford,  5  li, 
4S  Id.  517. 

I       Sec.  .in:i.  Ho  Limitation  of  Action  on  Ban! 

does  not  nffi'Ct  an  action  to  enforce   the  p[iymf 

evideuce  of  debt,  issued  by  a  moneyed  corporatioi 

tion  as  muiiey. 

Co.  i'roc.  5  108. 

&F.C.  3!)1.  [Amended.  1877.]  Action  agalngt  Directors,  &c..  of  Banks. 
—  This  ch.lpter  docs  not  affect  an  action  afjain.-t  a  director  or  sluckholder  .,f  a 
moneyed  corporation  or  banking  association,  to  recover  a  i*Uiilty  or  u>i  [eiture 


n.'il  charge,  may.  wilbin 
fliii  an  action  to  recover 
Kuch  sum.  or  tbe  v;.hie 
final  distribution  of  the 
cd   by  the   executor    or 

liarb.  3'J3;  S<.-..ii 

il  r.  Scovil. 

es,  &c.  -  Thi 
■  a  bill,   note, 
issued  or  i^uti 

,s  d,a,,tor 
,   or  other 
11  circula- 
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imposed,  or  to  enforce  a  liability  created  by  law;  but  sacli  an  action  must  be 
brought  within  three  years  after  the  cause  of  action  has  accrued. 
Id.  §  109,  am'd. 

Sec.  305.  Acknowledgment  or  ITew  Promise  most  be  in  Writing.  — 

An  acknowledgment  (1)  or  promise,  (2)  contained  in  a  writing,  signed  by  the 
party  to  be  charged  thereby,  is  the  only  competent  evidence  of  a  new  or  con- 
tinuing contract,  whereby  to  take  a  case  out  of  the  operation  of  this  title. 
But  this  section  does  not  alter  the  effect  of  a  payment  of  principal  or 
interest.  (8) 

Id.  §  110.  (I)  Hope  V.  Bogart,  1  Hilt  543;  Tnrner  v.  Martin,  4  Rob.  661;  Berrian  v. 
Mayor,  id.  538;  Loomis  «.  Decker,  1  Daly,  186;  McNameev.  Tenny,  41  Barb.  495;  Stuart  v. 
Foster,  18  Abb.  805;  Commercial  Ins.  Co.  v.  Brett,  44  Barb. 489;  Rowe  V.Thompson,  15  Abb. 
877.  (2)  Chace  r.  Higgins,  1  T.  &  C.  929;  Halsey  v.  Reid,  4  Hun,  777;  Lansing  v.  Blair, 
48  N.  Y.  48:  Wakeman  v.  Sherman,  9  id.  86;  Bloodgood  v.  Bruen,  8  id.  362.  (3)  Smith  v. 
Yelie,  60  N.T.  106;  Harper  v.  Fairley,  53  id.  442;  Miller  v.  Talcott,  54  id.  114;  First  Na- 
tional Bank  v.  Ballou,  49  id.  155;  Pitts  v.  Hunt,  6  Lans.  146;  Graham  v.  Selover,  59  Barb. 
813;  Rich  v.  Niagara  Bank,  3  Hun,  481;  Smith  v.  Ryan,  39  N.  T.  Supr.  489;  Townsend  v. 
Ingersoll,  43  How.  276;  8.  c.  12  Abb.  n.  8.  354;  Heath  v.  Grenell,  61  Barb.  190;  Arnold  v. 
Downing,  11  id.  554;  Berrian  r.  Mayor,  4  Rob.  538;  Van  Keuren  v  Parmelee,  2  N.  Y.  528; 
Barger  v.  Dur\'in,  22  Barb.  68;  Payne  v.  Slate,  39  id.  634;  Bruce  v.  Tihion,  25  N.Y.  194. 

Sec.  396.  Ezcepttona,  as  to  Persona  under  Diaabilities.  —  If  a  person, 
entitled  to  maintain  an  action  specified  in  this  title,  except  for  a  penalty  or 
forfeiture,  or  against  a  sheriff  or  other  officer  for  an  escape,  is,  at  the  time 
when  the  cause  of  action  accrues,  either:  ^ 

1.  Within  the  age  of  twenty-one  years;  or,(l) 

2.  Insane;  or,  (2) 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited  in  this  title 
for  commencing  the  action;  except  that  the  time  so  limited  cannot  be  ex- 
tended more  than  five  years  by  any  such  disability,  except  infancy ;  or,  in  any 
case,  more  than  one  year  after  the  disability  ceases. 

Co.  Proc.  §  101.  (1)  Phelan  v.  Douglass,  11  How.  193.  (3)  Sanford  v.  Sanford,  4  T.  & 
C.  686;  8.  c.  2  Hun,  94;  aff^d,  62  N.  Y.  553. 

Sec.  307.  Defence  or  Counter-oltdnL  —  A  cause  of  action,  upon  which 
an  action  cannot  be  maintained,  as  prescribed  in  this  title,  cannot  be  effec- 
tually interposed  as  a  defence  or  counter-claim. 

New. 

Title  HI.  —  General  Provisions, 

Skc.  398.  When  action  deemed  to  be  commenced. 

399.  Attempt  to  commence  action  in  a  court  of  record. 

400.  Id. ;  in  a  court  not  of  record. 

401.  Exception,  when  defendant  is  without  the  State. 

402.  Id. ;  when  a  person  entitled,  &c.,  dies  before  limitation  expires. 

403.  Id. ;  when  a  person  liable,  &c.,  dies  within  the  State. 

404.  In  suits  by  aliens,  time  of  disability  in  case  of  war  to  be  deducted. 

405.  Provision  where  judgment  has  been  reversed. 

406.  Stay  by  injunction,  &c.,  to  be  deducted. 

407.  Certain  actions  by  a  principal,  for  misconduct  of  an  agent,  &o. 


i 


■landKr  r.  Thompnon,  6  Run,  348;  Daria  u.  Duffip,  18  Abb. 
241 ;  Kett  D.  tlDiiiil,  28  N.  Y.  Obi;  Brueu  e.  Bukim,  i  Dtn. 
447;  Denny  v.  Smilb,  13  id.  saT. 


Skc.  308.  [Amended,  1B77.]  Wlien  Action  dsemed  to  be  commenced 

—  Ad  action  ia  commenced  against  a  defendant,  witliin  the  r 
provinion  o£  tliis  act,  whicb  limits  tlie  time  for  commencing  nil  ftcticn,  when 
the  summons  ia  served  on  him;  or  on  a  co-defendant  who  ia  a  joint  contractor, 
or  otherwise  united  in  interest  with  him. 

Co.  Prw.  i  BB,  SI 
360;  Knighl  c.  Bcacn,  (  adu.  N.  s. 
68 !  Bogert  r.  VKiraUyca,  10  S.  V. 

6sc.  399.  Attempt   to   commence  Action  in  a  Court  of  Reoord.  — 

An  attempt  to  commence  an  action,  in  a  court  of  reoord,  is  equivalent  to  the 
commencement  thereof  ag&insC  each  defendant,  nithin  the  meaning  of  each 
provision  of  thia  act,  which  limits  the  time  for  commencing  tw  action,  when 
the  summons  is  delivered,  with  the  intent  that  it  shall  he  actually  served,  to 
the  sheriff,  or,  where  the  sheriff  is  a  party,  to  a  coroner  of  the  county,  io 
-which  that  defendant,  or  one  of  two  or  more  co-defendants,  who  are  joint 
coutractora.  or  otherwise  united  in  interest  with  him,  resides  or  last  resided; 
or,  if  the  defendant  ia  a  corporation,  to  a  like  officer  of  the  county,  in  which 
it  is  established  by  law,  or  wherein  its  general  buaiaess  is  or  wm  last  trans- 
acted, or  wherein  it  keerps,  or  liut  kept,  an  office  for  the  transaction  of  bosi- 
neaa.  But  in  order  to  entitle  a  pliiintlS  to  the  beneGt  of  this  section,  the 
officer  must  be  followed,  within  sixty  daj-s 
limited  for  the  actual  ccimmencempnt  of  the 

)f  upm  the  defi'ndant  snn;;ht  lo  be  cliargofi. 

inmnicins.  a^  against  that  dt-fenJant,  pur.snant 


delivery  of  the  i 
aft«r  the  expiration  of  the  timi 
action,  by  personal  service  thert 
or  by  tlie  first  publication  of  the 
to  an  order  for  service  upon  him 
Co.  Proe.  larlctSSO,  ain-it.  Dav 
!41;  Ker       


I.  Y.  CW. 


in  lli^a  n 


;   Kniyl.. 


.  Bcttf' 


Src.  400.    Id. ;  In  a  Court  n> 

the  provision  reqiiiriiii;  a  publica 
days,  apjilie.s  to  an  attempt 


t  of  Recoid.  —  The  laFit  section,  excludinsi 
ioti  or  service  of  the  .summons  wilbiri  sixty 

officer  authoriml  (o  seive  Ibe  s.anie, 
within  the  city  or  town,  wherein  thi!  i^rson  rf^siilcs  or  the  corpora t ion  is 
located,  as  specified  in  that  section ;  provided  that  actual  service  thiTeof  ia 
made  with  due  diligence. 

Kcw. 

Sec.  401.  [Amended,  1877.]  Exception,  when  Defendant  is  without 
the  State,  —If,  «  hen  the  cause  of  action  nceruw  flg.ninst  a  [«Tson.  iie  is  witii- 
out  the  St.ite,  the  action  may  be  commenced  within  the  (imp  limilPil  tlinrof.ir, 
after  his  return  into  the  State.  If,  after  a  ciuse  of  action  !:ns  ai'.'iiied  agnin-t 
apereon.he  departs  fiom  and  resides  without  tlie  Stale,  or  lemaiiis  cuntiii- 
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nously  absent  therefrom  for  the  space  of  one  year  or  more,  the  time  of  his 
absence  is  not  a  part  of  the  time,  limited  for  the  commencement  of  the  action. 
But  this  section  does  not  apply,  while  a  designation,  made  as  prescribed  in  -t 

section  four  hundred  and  thirty,  or  in  subdivision  second  of  section  four  hun- 
dred and  thirty-two,  of  this  act,  remains  in  force. 

Co.  Proc.  §  100,  am'd.  Bennett  v.  Cook,  43  N.  T.  537;  Benjtmine  v.  De  Groot,  1  Denio, 
151;  Hickock  v.  Bliss,  34  Barb.  821;  Denny  v.  Smith,  18  N.T.  567:  Wheeler  v.  Webster, 
1  E.  D.  Smith,  1;  Harden  v.  Palmer,  2  id.  172;  Berrien  v.  Wright,  2G  Barb.  208;  Cans  v. 
Frank,  36  id.  320;  Murray  v.  Fisher,  5  Lans.  98;  Bassett  v.  Bassett,  55  Barb.  505;  affirmed, 
6  Alb.  L.  J.  166. 

Sec.  402.  Id.;  when  a  Person  entitled,  &o.,  dies  before  Limitation 
expires.  —  If  a  person,  entitled  to  maintain  an  action,  dies  before  the  expira- 
tion of  the  time  limited  for  the  commencement  thereof,  and  the  cause  of 
action  surs^ives,  an  action  may  be  commenced  by  his  representative,  after  the 
expiration  of  that  time,  and  within  one  year  after  his  death. 

Id.  §  102,  am'd.  Bucklin  v.  Ford,  5  Barb.  S93;  Parker  v.  Jackson,  16  id.  84;  Scovil  v. 
Scovil,  4.5  id.  517;  Sanford  v.  Sanford,  62  N.  Y.  553;  Wilkinson  v.  First  Nat.  Bank,  9  Hun, 
622;  Donham  v.  Sage,  62  N.  Y.  229. 

Sec.  403.  [Amended,  1879.]  When  a  Person  liable,  dies  i^thin  the 
State.  —  The  term  of  eighteen  months  after  the  death,  within  the  State,  of  a  \ 
person  against  whom  a  cause  of  action  exists,  is  not  a  part  of  the  time  limited 
for  the  commencement  of  an  action  against  his  executor  or  administrator.  If  ', 
letters  testamentary  or  letters  of  administration  upon  his  estate  are  not  issued, 
within  the  State,  at  least  six  months  before  the  expiration  of  the  time  to  bring 
the  action,  as  extended  by  the  foregoing  provision  of  this  section,  the  term  of 
one  year  after  such  lettera  are  issued  is  not  a  part  of  the  time  limited  for  the 
commencement  of  such  an  action. 

New.  See  Co.  Proc.  §  102;  2  R.  S.  448.  Scovil  v.  Scovil,  45  Barb.  517;  Whitmore  v. 
Foose,  1  Den.  159. 

Sec.  404.  In  Suits  by  Aliens,  Time  of  Disability  in  Case  of  War  to 
be  deducted.  —  Where  a  person  is  disabled  to  sue  in  the  courts  of  the  State, 
by  reason  of  either  party  being  an  alien  subject  or  citizen  of  a  country  at  war 
with  the  United  States,  the  time  of  the  continuance  of  the  disability  is  not  a 
part  of  the  time  limited  for  the  commencement  of  the  action. 

Co.  Proc.  §  103,  am'd. 

Sec.  405.  Provision  where  Judgment  has  been  reversed.  —  If  an  action 
is  commenced  within  the  time  limited  therefor,  and  a  judgment  therein  is 
reversed  on  appeal,  without  awarding  a  new  trial,  or  the  action  is^rminated 
in  any  other  manner  than  by  a  voluntary  discontinuance,  a  dismissal  of  the 
complaint  for  neglect  to  prosecute  the  action,  or  a  final  judgment  upon  the 
merits;  the  plaintiff,  or,  if  he  dies,  and  the  cause  of  action  survives,  his 
representative,  may  conmience  a  new  action  for  the  same  cause,  after  the 
expiration  of  the  time  so  limited,  and  within  one  year  after  such  a  reversal  or 
termination. 

Id.  §  104.    See  Lang  v,  Featheree,  7  S.  &  M.  404. 

Sec.  406.  Stay  by  Injunction,  &c.,  to  be  deducted.  —  Wliere  the  com- 
mencement of  an  action  lias  been  stayed  by  injunction,  or  other  order  of  a 


ir 
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coart  or  jndge,  or  b;  statutory  prohibition,  the  time  of  the  continuance  of  the 
etay  ia  uot  a,  part  of  the  time,  limited  for  the  commeacement  of  the  action. 

Id.  {  105.  lun'd. 

Sec.  407.  Certain  Aationa  b^  a  Piinolpal.  for  Miscondnot  of  an  Agent, 
4c.  —  Where  nii  injury  result*  f I'nm  the  act  or  omission  of  a  deputy  or  agent, 
the  time  witliiri  which  an  action  to  recover  damages  by  reasoii  thereof  must  be 
commenced  by  the  principal,  agninat  the  deputy  or  agent,  must  be  computed 
from  the  time  when  a  judgment  against  the  principal,  for  the  act  or  omission, 
IB  first  recovered  by  the  aggrieved  person ;  and  a  eubseqnent  reversal  or  setting 
aside  of  the  judgment  does  not  eit^^iid  the  time. 

Ncir.     Ovemliiig  Bank  E.  Chllfb,  S  Cu«,  238.    Sfo  Norlhrop  r.  Hill,  ST  H,  f.  3BI. 

Sec.  408.  DUablUty  muet  exist  when  Kiglit  accrues.  —  A  person  can- 
not avail  himself  of  a  disability,  unless  it  eiisted  when  his  right  of  action  or 
of  entry  accrued. 

Co.  Proc,  {  loo,  ani'd.     Bunt  r.  Ransom,  10  Johns.  tOB;  Svartwont  r.  Johnson,  &  CVnr.  't. 

Sec.  40B.  If  seTeral  Disabititiea  no  Limitation  mtttl  all  removed. — 
Where  two  or  more  disabilities  coexist,  when  the  right  of  action  or  of  entry 
accrues,  the  limitation  does  not  attach  until  all  are  removed. 

Co.  Prm;.  5  lOT,  sm'd. 

Sec.  410.  Provision  ivhen  tlie  Action  cannot  be  maintained  withont 
a  Demand.  —  Where  a  right  exists,  but  a  tlemund  is  necessary  t«  entitle  a 
person  to  maintain  an  action,  the  time,  within  which  the  action  must  be  com- 
menced, must  be  computed  from  the  time,  when  the  right  to  make  the  deniaad 
is  complete;  except  in  one  of  the  following  cases;  — 

1.  Where  the  right  grows  out  of  the  receipt  or  detention  of  monc^  or  pTT>p- 
erty,  hy  an  agent,  trustee,  attorney,  or  other  person  acting  in  a  fidiici.itT 
capacity,  the  time  must  be  computed  from  the  time,  when  tlie  person,  having 
tlie  right  to  make  the  demand,  has  actual  knowledge  of  the  facts,  upon  wliich 
that  right  dei>«jids. 

2.  Where  there  was  a  depo.sit  of  money,  not  to  be  repiiid  at  a  fiied  time, 
but  only  upon  a  special  demand,  or  a  delivery  of  ]iersonal  property,  not  to  lie 
returned,  sjiecifically  or  in  kind,  at  a  fixed  time  or  upon  a  fixed  contingency, 
the  time  must  be  computed  from  the  ilemaiid. 

Spw.  Si-e  SlBtforf  I-.  Rielianlwn,  15  Wciiil.  303 ;  llick.ik  r.  Itickok,  IS  Harh.  1^2 :  l.vle 
F.  Miimir,  4  Snniir.  B90;  I.eiuinnl  r.  Pitnpv,  0  WiMirt.  .nOj  Albii  •-.  Millp,  17  U\.  2ii'>:  Ilnli'ltn 
r.  Crafts  4  K.  D.  Sinilli,  400;  Ituird  v.  IValkiT,  12  H,irh.  2M;  IIofTniiin  r.  Vnn  K.,Mraiid 
ti  i.l.  174;  Uuwn«  c.  flmiiix  llaiik,  U  Hill,  2!I7:  Itn™  r.  Til-ton,  26  S-  V.  ItH;  I'ur.lj-  r 
SiMar.',  a  n.in,  lifi;  Kobiirts  r.  Ilonldl,  Ir,  .\M,.  n,  s.  177. 

Sec.  411.  Provision  in  Case  of  Submission  to  Arbitraticn.  —  Where 
the  persons,  wlio  might  be  adver-se  jiailies  in  an  acliiui,  have  entered  into  a 
written  agreement  to  submit  to  arbitration,  or  to  ri'fer  the  caii.'-e  of  action,  or 
a  contrinersy  in  which  it  might  be  availalik',  or  have  entered  iiitu  a  written 
Buhmissi'in  thereof  to  arbitrators;  and  befnre  an  award,  or  other  dcterniinat  ion 
thereuiMin,  the  aprcfnient  or  submission  is  revoked,  so  as  to  rciidi-r  it  iiieffec- 
tual,  by  the  death  of  eitlier  pai'ty  thereto,  or  by  the  act  of  the  jwrson  a^.iirist 
whom  the  action  might  h.ive  been  liron^ht;  or  the  eiecution  lheiT<if.  or  the 
remedy  upon  an  awaid  or  other  determination  thereundei',  is  stayed  i<y  injunc- 
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tion,  or  other  order  procqred  by  him  from  a  oompetent  90wtt  or  judge;  the 
time  which  has  elapsed,  between  the  entering  into  the  writjken  flffd)mi98ioQ  Qf 
agreement,  and  the  revocation  thereof,  or  the  expiration  of  the  stay,  is  ao(  a 
part  of  the  time  limited  fpr  the  commencement  of  the  actioi^ 

8zc.  412.  Provlfllon  whea  Aotion  is  dicooatliiiied,  &0m  after  Answer. 
•*-*  Where  a  defendant  in  an  action  has  interposed  an  answer,  in  support  of 
which  he  would  be  entitled  to  rely,  at  the  trial,  upon  a  defence  or  oounter- 
elaim  then  existing  in  hie  favor,  the  remedy  rspon.  which,  at  the  time  of  the 
commencement  of  the  action,  was  not  barred  by  the  provisions  of  this  chapter; 
and  the  complaint  is  dismissed,  or  the  action  is  discontinued,  or  abates  in  con- 
sequence of  the  plaintiffs  death;  the  time  which  intervened,  between  the 
commencement  and  the  termination  of  the  action,  is  not  a  part  of  the  time, 
limited  for  the  commencement  of  an  action  by  the  defendant,  to  recover  for 
the  cause  of  action  so  interposed  as  a  defence,  or  to  interpose  the  same  defence 
in  another  action  brought  by  the  same  plaintiff,  or  a  person  deriving  title  from 
or  under  him. 

^6W. 

Seo.  418.  How  Objeotion  taken,  under  this  Ohapter.  —  Tbe  objection, 
that  the  action  was  not  commenced  within  the  time  limited,  can  be  taken  only 
by  answer.  The  oorieeponding  objeddon  to  a  defence  or  counter-claim  can  be 
taken  only  by  refdy;  exoept  where  a  reply  is  not  required,  in  order  to  enable 
the  plaintiff  to  raise  an  issue  of  fact,  upon  an  allegation  contained  in  the 
answer. 

Co.  Proc.  part  of  $  74.  Williams  v.  Willis,  16  Abb.  h.  8. 11;  Sands  v.  St.  John,  86  Barb. 
628;  8.  c.  28  How.  140;  Vooriues  o.  Yoorhies,  24  Barb.  150;  Baldwin  v.  Martin,  14  Abb.  h.  s. 
»;  Selover  v.  Coe,  68  N.  T.  488. 

Src.  414.  Cases  to  w^ob  Wb  Pluipter  appUea.  —  Tbe  provisions  of 
this  chapter  apply,  and  constitute  the  only  rules  of  limitation  applicable,  to  a 
civil  action  or  special  proceeding,  except  in  one  of  the  foUowipg  caaee:  — 

1.  A  case,  where  a  d^erent  Umitatipn  is  specially  prescribed  by  law,  or  a 
shorter  limitation  is  prescribed  by  the  written  contract  of  the  parties. 

2.  A  cause  of  action  or  a  defence  which  accrued  before  the  first  day  of  July, 
1848.  The  statutes  then  in  foroe  govern,  with  respect  to  such  a  cause  of  actiou 
or  defence. 

3.  A  case,  not  included  in  the  la^t  subdivision!  in  which  a  person  is  en- 
titled, when  this  act  take^  effect,  to  oommenoe  an  aotibo,  or  to  institute  a 
special  proceeding,  or  to  take  any  proceeding  thereiu*  or  to  pursue  a  rexuedy 
upon  a  judgment,  where  he  commences,  Institutes,  or  otherwise  resorts  to  the 
same,  before  the  expiration  of  two  jesun  after  this  act  takes  effect;  in  either  of 
which  cases,  the  provisions  of  law  applicable  thereto,  immediately  before  tbla 
act  takes  effect,  continue  to  be  so  applicable,  notwithstanding  the  repe(4 
thereof. 

4.  A  case,  where  the  time  to  cpoimence  an  action  has  aspired,  whep  tliia 

act  takes  effect. 

The  word  **  aotion,"  contained  in  this  chapter,  is  to  be  construed,  when  tt 
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ia  necessarj  ao  to  do,  aa  including  a  Bpecial  proceeding,  or  any  proceeding 
thereiD,  or  in  an  action. 

New. 

Sec.  413.  Mods  of  oomputlnK  Periods  of  Limitation.  —  Tlie  periods  of 
limitation,  prescribed  by  ihis  chapWr,  eicopt  aa  otherwise  specially  prescribed 
therein,  must  be  compuled  from  the  time  of  the  accruing  of  the  right 
to  relief  by  action,  speciftl  proceeding,  defence,  or  otherwise,  as  the  caoe 
requires,  to  the  time  when  the  claim  to  that  relief  is  actually  interposed  by 
the  party,  as  a  plaintiff  or  a  defendant,  in  the  particular  action  or  apoeial 
proceediug. 


VOORHIES'S  REVISED    STATUTES,  1876 
Pre* 
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Skc.  380S.  Fiescrtptlon  of  ContractB  and  Judgtnenta  between  Per- 
■ona  reaidlng  in  other  States.  —  Whenever  any  contract  or  obligation  haa 
been  entered  into  or  judgment  rendered  between  persons  who  reside  out  of  the 
State  of  Louisiana,  and  to  be  paid  or  performed  out  of  this  State,  and  the 
said  contract,  obligation,  or  judgment  is  barred  by  prescription  or  the  statute 
of  Itroitations  of  the  place  where  Uie  contract  and  obligation  is  to  be  per- 
formed or  judgment  eiecuted,  the  same  shall  he  considered  and  held  as  barred 
by  prescription  in  Louisiana,  upon  the  debtor  who  is  thus  discharged  subse- 
quently coming  into  this  State. 

Sec.  2S09.  All  InformaUties  pTescribed  In  Five  Team.  —  All  infor- 
malities connected  with  or  growing  out  of  any  public  sale,  made  by  any  person 
authorized  to  sell  at  public  auction,  shall  be  pR'scribr'd  against  by  those  claim- 
ing under  such  p.ile,  after  the  lapse  of  five  years  from  the  time  of  making  it, 
whether  against  minors,  married  women,  or  interdicted  persons. 

Sf.c.  2^10.  Absentees  and  Non-residents  placed  upon  the  same  Foot- 
ing as  ReaidentH.  —  The  laws  of  prescription  now  existing,  whereby  absentees 
and  non-residents  of  the  State  are  entitled  to  longer  i>eriods  than  [leisons 
present  or  resident  tn  the  State,  before  prescription  can  be  acquired  against 
them,  ore  abolishe<l;  and  hereafter  absentees  or  non-residents  o£  the  Stale  are 
to  stand  on  the  same  footing,  in  relation  to  the  laws  of  prescription,  as  persona 
present  or  residents  of  the  State;  Prodded,  tliat  this  section  shall  not  apply  to 
any  prescription  of  one  year  or  less. 

Skc.  2311.  Prescription  of  Accounts.  — The  accounts  of  retailers  of  pro- 
visions and  liquors,  and  the  accounts  of  all  merclianta,  wliether  selling  by 
wholesale  or  retail,  within  this  State,  shall  be  prescribed  by  the  lapse  of  three 
years  from  the  time  the  articles  charged  shall  have  been  furnished  to  the  pur- 
chaser; Pro'iileil,  the  above  shall  not  apply  to  retail  vendors  of  ardent  spiiits 
in  less  quantity  than  one  quart.  The  prescription  of  all  open  aecounts,  the 
prescription  of  which  is  ten  years  under  existing  laws,  shall  be  prescribed  by 
five  years. 
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Sec.  2812.  PrMoription  of  Promissory  Kotes.  —  All  promissory  notes, 
whether  the  same  is  negotiable  or  otherwise,  shall  be  prescribed  by  five 
years. 

Sec.  2813.  Prescription  of  Judgments.  —  Hereafter  all  judgments  for 
money,  whether  rendered  within  or  without  the  State,  shall  be  prescribed  by 
the  lapse  of  ten  years  from  the  rendition  of  such  judgment;  Provided ,  hoicever^ 
that  any  party  interested  in  any  judgment  may  have  the  same  revived  at  any 
time  before  it  is  prescribed  by  having  a  citation  issued  according  to  law,  to 
the  defendant  or  his  representative,  from  the  court  which  rendered  the  judg- 
ment; and  if  he  be  absent,  the  court  may  appoint  a  ciirator  ad  hoc  to  represent 
him  in  the  proceedings,  upon  whom  the  citation  shall  be  served,  unless  the 
defendant  or  his  i*epresentatiye  shows  good  cause  why  the  judgment  should 
not  be  revived. 

Reviving  Judgments.  —  Any  judgment,  revived  as  provided  above,  shall 
continue  in  full  force  for  ten  years  from  the  date  of  the  order  of  court  reviving 
the  same ;  and  any  judgment  may  be  revived,  as  herein  provided  for,  as  often 
as  the  party  interested  may  desire. 

Sec.  2814.  Limitation  of  Time  witliin  whioh  Prosecution  may  be 
carried  on.  —  No  person  shall  be  prosecuted,  tried,  or  punished  for  any 
offence,  wilful  murder,  arson,  robbery,  forgery,  and  counterfeiting  excepted^ 
unless  the  indictment  or  presentment  for  the  same  be  found  or  exhibited 
within  one  year  next  after  the  offence  shall  have  been  made  known  to  a  pub- 
lic officer  having  the  power  to  direct  the  investigation  or  prosecution.  Nor 
shall  any  person  be  prosecuted  for  any  fine  or  forfeiture,  under  any  law  of  this 
State,  unless  the  prosecution  for  the  same  shall  be  instituted  within  six 
months  from  the  time  of  incurring  such  a  fine  or  forfeiture.  Nothing  herein 
contained  shall  extend  to  any  person  absconding  or  fleeing  from  justice. 

Suits,  when  to  be  brought  —  All  suits  for  the  redhibitory  defects  of  ani- 
mals must  be  instituted  within  two  months  after  the  date  of  the  sale  thereof. 

Sec.  2816.  Prescription  in  Favor  of  Sheriffs  and  Securities.  —  The 
sheriffs  and  their  securities  shall  be  able  to  prescribe  against  their  acts  of 
misfeasance,  nonfeasance,  costs,  offences,  and  quasi-offences,  after  the  lapse 
of  two  years  from  the  day  of  the  omission  or  commission  of  the  acts  com- 
plained of. 

Sec.  2817.  Term  of  Prescription  of  Privileges  against  Ships,  &o.  — 
The  term  of  prescription  of  privileges  against  ships,  steamboats,  and  other 
vessels  shall  be  six  months. 

Sec.  2818.  Parol  XSvidenoe  inadmissible  to  show  Interruption  by 
Acknowledgment  of  Prescription  against  a  Judgment.  —  Hereafter  parol 
evidence  shall  not  be  received  to  prove  any  acknowledgment  and  promise  to 
pay  any  judgment,  sentence,  or  decree  of  any  court  of  competent  jurisdiction, 
either  in  or  out  of  this  State,  for  the  purpose  or  in  order  to  take  such  judg- 
ment, sentence,  or  decree  out  of  prescription,  or  to  recover  the  same  after  pre- 
scription has  run  or  been  completed;  but  in  all  such  cases  the  acknowledgment 
and  promise  to  pay  shall  be  proven  by  written  evidence,  signed  by  the  debtor 
himself,  or  his  specially  authorized  agent  or  attorney  in  fact. 

Sec.  2819.  Parol  Evidence  of  Acknowledgment,  so  as  to  interrupt 
Prescription  by  Persons  deceased,  inadmissible.  —  Hereafter  parol  evi- 
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denM  shall  not  be  received  to  prow  any  acknowledgment  or  promise  of  a  pai^y 
deceased,  to  pay  any  debt  or  liability  against  b'a  succession,  in  order  to  take 
such  debt  or  liability  out  of  preHcription,  or  to  revive  the  same  after  preacrip- 
tioQ  has  ran  or  been  completed;  but  iu  all  such  cases  the  ocknowledgmecit  or 
promiBe  to  pay  Bliall  be  proven  by  written  evidence,  signed  by  tiw  party  do- 
r  his  specially  authorized  agent  or  attorney  in  fact. 

&XC.  3820.  Parol  Evidaaca  inaOmlMlUe  to  proTA  Promise  to  pay  tli* 
Debt  of  a  Tluid  Peraon.  —  Hereafter  parol  evidence  Bhall  not  be  received  to 
prove  any  promise  to  ^lay  the  debt  of  a  third  person ;  but  in  all  audi  casea  the 
protniae  to  pay  shal!  be  proviai  by  written  evidence,  aigned  by  the  party  to  b* 
charged  or  by  bis  speci^iUy  authorized  agent  or  attorney  in  fact. 

Skc.  21521.  Paiol  Brldence  iuadmlsalble  to  prove  PronUae  to  jtmy 
Written  Obligation  when  PrescttpUon  baa  already  mn.  —  Hereafter  parol 
evidence  shall  not  be  received  to  prove  any  promise  to  pay  any  written  obli- 
gation when  prescription  has  already  run;  but  in  all  socb  casea  the  proouse  to 
pay  shall  be  proven  by  written  evidence. 

Sec.  2S33.  Proscription  againat  Aotions  agalnBt  the  Ci^  In  Certain 
Caaee.  — All  actions  for  the  enforcement  ol  any  contract  enl«rod  into  with  the 
corporation  of  the  city  of  New  Orleans  for  work  and  labof  to  be  performed, 
end  for  the  recovery  of  any  damages  alleged  to  have  arisen  in  favor  of  tfae 
contractors  for  any  breach  thereof  on  the  part  of  the  said  corporation,  shi^ 
be  prescribed,  if  not  instituted  within  one  year  after  the  expiration  of  the  time 
within  which  such  oontraot  is  required  to  be  performed,  or  such  damages  are 
alleged  to  have  arisen. 

REVISED  CIVIL  CODE,  1870,    Title  XXm.     Csap.  2. 
Of  Occupa.ncy,  Possession,  and  Pbescbiption. 

0/  Possession. 

Art.  3136.  To  bo  able  to  acquire  possession  ol  property,  two  distinct 
things  are  requiaile:  — 

1.  The  intention  of  possessing  as  owner. 

2.  The  corporeal  possession  of  the  thing. 

Aut,  SWS.  One  may  acquire  possession  of  a  thing,  not  only  by  himself, 
hat  also  through  others  who  receive  it  for  him  and  in  his  name.  But  in  this 
case  it  is  neces-sary  that  the  person  receiving  the  possession  should  have  had 
intention  of  receiving  for  the  other. 

Aht.  3430.  Children  and  insane  persons,  being  incapnble  of  exercising  a 
will,  cannot  acquire  by  themselves  the  possession  of  a  tiling;  but  they  may 
acquire,  Uirough  the  medium  of  their  tutor  or  curator,  because  the  will  exer- 
cised by  the  tutors  and  curators,  in  making  the  acquisition  for  such  persons, 
supplies  the  defect  of  will  under  which  they  labor. 

Art.  8440.  For  the  same  reason  corporations  may  acquire  the  possession  of 
a  thing,  through  the  ngency  of  those  wlio  admiuister  their  oSairs. 
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Crap.  3. 
Skc.  2. — Or  THB  Prescription  by  which  the  Ownership  of  Propebtt 

IS  ACQUIRED. 

§  I.  —  Of  the  Prescription  of  Ten  Years, 

Art.  3478.  —  He  who  ftoquires  an  immovable  in  good  faith  and  by  a  just 
title,  prescribes  for  it  in  ten  years. 

Art.  3479.  —  To  acquire  the  ownership  of  immovables  by  the  species  of 
prescription  which  forms  the  subject  of  the  present  paragraph,  four  conditions 
most  concur:  — 

1.  Good  faith  on  the  part  of  the  possessor. 

2.  A  title  which  shall  be  legal  and  sufficient  to  transfer  the  property. 

3.  Possession  during  the  time  required  by  law,  which  possession  must  be 
accompanied  by  the  incidents  hereafter  required. 

4.  And,  finally,  an  object  which  may  be  acquired  by  prescription. 

Art.  3480.  The  good  faith,  spoken  of  in  the  preceding  article,  is  defined 
in  the  chapter  which  treats  of  possession. 

Art.  3481.  Good  faith  is  always  presumed  in  matters  of  prescription ;  and 
he  who  alleges  bad  faith  in  the  possessor  must  prove  it. 

Art.  3482.  It  is  sufficient  if  the  possession  has  commenced  in  good  faith; 
and  if  the  possession  should  afterwards  be  held  in  bad  faith,  that  shall  not 
prevent  the  prescription. 

Art.  3483.  To  be  able  to  acquire  by  the  species  of  prescription  mentioned 
in  this  paragraph,  a  legal  and  transferable  title  of  ownership  in  the  possessor 
is  necessary;  this  is  what  is  called  in  law  a  just  title. 

Art.  3484.  By  the  termyu^^  title ^  in  cases  of  prescription,  we  do  not  under- 
stand that  which  the  possessor  may  have  derived  from  the  true  owner,  for 
then  no  true  prescription  would  be  necessary,  but  a  title  which  the  possessor 
may  have  received  from  any  person  whom  he  honestly  believed  to  be  the  true 
owner,  provided  the  title  were  such  as  to  transfer  the  ownership  of  the  prop- 
erty. 

Art.  3486.  It  is  necessary,  besides,  — 

1.  That  the  title  be  valid  in  point  of  form;  for  if  the  possession  commenced 
by  a  title  void  in  that  respect,  it  cannot  serve  as  a  foundation  for  prescription. 

2.  That  the  title  be  certain ;  thus,  every  possessor  who  cannot  fix  exactly 
the  origin  of  his  possession  cannot  prescribe. 

3.  That  the  title  be  proved;  for  as  it  consists  in  a  fact  it  is  not  presumed, 
and  every  man  who  founds  his  title  on  a  written  instrument  must  produce  it, 
or  prove  its  contents  if  it  be  lost. 

Art*.  3487.  To  enable  one  to  plead  the  prescription  treated  of  in  this  para- 
graph, it  is  necessary  that  the  possession  be  distinguished  by  the  following 
incidents :  — 

1.  That  the  possessor  shall  have  held  the  thing  in  fact  and  in  right  as 
owner;  when,  however,  it  is  only  necessary  to  complete  a  possession  already 
begun,  the  civil  possession  shall  suffice^  provided  it  has  been  preceded  by  the 
corporal  possession. 
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2.  That  tlie  p03sesaion  shikll  Lave  been  continuoua  and  unintermpted. 
peaceable,  public,  and  unequivocal;  a  claDdeatiae  poasessiou  would  give  uo 
right  to  prescribe,  but  lie  who  possesses  by  virtue  of  a  title  canuot  be  consid- 
ered as  a  clniidestine  pOGsessor,  for  his  title  leadt  to  the  auppoiiition  that  the 
pofisession  commenced  ia  good  faith,  aud  that  it  is  sulBcieut  to  enable  him  to 
plead  prescription. 

§  11.  —  0/lke  Preicriplion  of  Thirty  Years. 

Abt.  3400.  The  ownership  of  immovables  is  prescribed  for  by  thirty  years, 
without  any  need  of  title  or  possession  in  good  faith. 

Art.  35IK).  The  possession  on  which  tliU  prescription  is  founded  must  be 
continuous  and  uninterrupted  during  all  the  time;  it  must  be  public  and  une- 
quivocal, and  under  the  title  of  owner. 

Art.  3JI}1.  The  possession  necessary  for  this  species  of  prescription,  Tvheu 
it  has  commenced  by  the  corporal  possession  of  the  tiling,  may,  if  it  haa  not 
been  interrupted,  be  preserved  by  external  and  public  signs,  announciug-  tlie 
possessor's  intention  to  preserve  the  possession  of  the  thing,  and  the  keeping 
np  of  roads  and  levees,  the  payment  of  taxes,  and  other  similar  acts. 

Aht.  35<)2.  A  man  may  even  retain  tlie  civil  possesijion  of  an  eiitate.  sufB- 
oient  to  prescribe,  so  long  as  there  remain  on  it  any  vestiges  of  works  erect«d 
by  him,  as,  for  example,  the  ruins  of  a  house. 

Abt.  11503.  now  favorable  soever  prescription  may  be,  it  shall  be  restricted 
witbiu  juat  limits.  Thus,  in  the  prescription  of  tliirty  years,  which  is  acquired 
without  title,  it  extends  only  to  that  which  has  been  actually  possessed  by  the 
person  pleading  it. 

Art.  350i.  A  continuous  apparent  servitude  is  acquired  by  possession  and 
the  enjoyment  of  the  right  for  tliirty  years  uninteri'uptcdly,  even  without  a 
title  or  good  faith. 

Art.  3505.  All  the  rules  established  in  the  preceding  paragraph  with 
regard  to  the  prescription  uf  ten  years  are  applic!d)le  to  tlie  prescription  of 
thirty  years,  except  in  tlia  provisi(ms  contained  in  the  present  paragraph 
which  are  contrary  to  oi-  incompatible  with  them. 

g  Ul.  —  Of  Prescriplion  nf  Morables. 

Am.  3-108.  If  a  jioraon  has  possessed  in  good  faith  and  by  a  just  title,  as 
owner,  a  movable  thing,  during  three  successive  years  williout  inloiTUption,  lie 
shall  acquire  the  ownership  of  it  by  prescription  unless  the  tiling  was  stolen  or 
lost. 

AttT.  3509.  When  the  powes.sor  of  any  movable  whatever  has  possessed  it 
for  ten  years  svitliout  interruption,  he  shall  acquire  the  ownership  of  it  without 
being  obliged  to  produce  a  title  or  to  prove  that  he  did  not  act  in  bud  faith. 

Sec.  3.— Of  tue  Prescription  which  orEBATEs  a  Rllease  from  Debt. 

§1.-0/  Ihe  Prescription  of  One  IVor. 
AitT.  3.').1!.   Tlio  Mlowin-:  actions  are  prescrihed  by  one  year;  th.-»t  of  jus- 
tices of  the  i>cacu  and  notaries,  and  persons  i)erfurming  their  duties,  as  well  as 
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that  of  constables,  for  the  fees  and  emoluments  which  are  doe  to  them  in 
their  official  capacity. 

That  of  masters  and  instructors  in  the  arts  and  sciences,  for  lessons  which 
they  give  by  the  month. 

That  of  innkeepers  and  such  others,  on  account  of  lodging  and  board  which 
they  furnish. 

That  of  retailers  of  liquors,  who  sell  ardent  spirits  in  less  quantities  than 
one  quart. 

That  of  workmen,  laborers,  and  servants,  for  the  payment  of  their  wages. 

That  of  the  payment  of  the  freight  of  ships  and  other  vessels,  the  wages  of 
the  officers,  sailors,  and  others  of  the  crew. 

That  for  the  supply  of  wood  and  other  things  necessary  for  the  construction, 
equipment,  and  provisioning  of  ships  and  other  vessels. 

Art.  3535.  In  the  cases  mentioned  in  the  preceding  article  the  prescription 
takes  place,  although  there  may  have  been  a  regular  continuance  of  supplies, 
or  of  labor  or  other  service.  It  only  ceases  from  the  time  when  there  has  been 
an  account  acknowledged,  a  note  or  bond  given,  or  a  suit  instituted.  How- 
ever, with  respect  to  the  wages  of  officers,  sailors,  and  others  of  the  crew  of  a 
ship,  this  prescription  runs  only  from  the  day  when  the  voyage  is  completed. 

Art.  3536.  The  foUowing  actions  are  also  prescribed  by  one  year:  — 

That  for  injurious  words,  whether  verbal  or  written,  and  that  for  damages 
caused  by  animals,  or  resulting  from  offences  or  quasi-offences. 

That  which  a  possessor  may  institute  to  have  himself  maintained  or  re- 
stored to  his  possession,  when  he  has  been  disturbed  or  evicted. 

That  for  the  deliveiy  of  merchandise  or  other  effects  shipped  on  board  any 
kind  of  vessels. 

That  for  damage  sustained  by  merchandise  on  board  ships,  or  which  may 
have  happened  by  ships  running  foul  of  each  other. 

Art.  3537.  The  prescription  mentioned  in  the  preceding  article  runs: — 

With  respect  to  the  merchandise  injured  or  not  delivered,  from  the  day  of 
the  arrival  of  the  vessel,  or  that  on  which  she  ought  to  have  arrived. 

And  in  the  other  cases  from  that  on  which  the  injurious  words,  disturbance, 
or  damage  were  sustained. 

§11.^0/ the  Prescription  of  Three  Yean. 

Art.  3538.   The  following  actions  are  prescribed  by  three  years:  — 

That  for  arrearages  of  rent-charge,  annuities,  and  alimony,  or  of  the  hire  of 
movables  and  immovables. 

That  for  the  payment  of  money  lent. 

That  for  the  salaries  of  overseers,  clerks,  secretaries,  and  of  teachers  of  the 
sciences,  who  give  lessons  by  the  year  or  quarter. 

That  of  physicians,  surgeons,  and  apothecaries,  for  visits,  operations,  and 
medicines. 

That  of  parish  recorders,  sheriffs,  clerks,  and  attorneys,  for  their  fees  and 
emoluments. 

That  on  the  accounts  of  merchants,  whether  selling  for  wholesale  or  retail.  ){ 

That  on  the  accounts  of  retailers  of  provisions  and  that  of  retailers  of 
liquors  who  do  not  sell  ardent  spirits  in  less  quantities  than  a  quart 
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That  rm  all  ottaef  open  acoounto. 

Thia  prescription  only  ceases  from  the  time  there  has  been  an  a<?couat 

acbnowled^,  a  not«  or  bond  giren,  or  on  aetiou  eommOiKwl.  . 

Akt.  3539.  The  iLction  of  parties  agaiust  tiieir  attorney's  for  tiie  return  of  | 

papers  delivered  to  tbem  for  the  intermt  of  their  Enits  is  prescribed  also  by  i 

three  years,  reckooiag  from  the  day  when  judgment  was  reudered  in  the  suit,  , 

ta  bam  the  reTOcatioD  ai  tbt  powers  of  the  atUtrnayB.  j 

8  ni— 0/  the  Prfscriplion  of  Fiet  Yeart. 

Abt.  3540.  Actions  on  bills  of  excliango,  notes  payable  to  order  or  bearer, 
except  bank-notes,  those  ou  all  effects  negotiable  or  transferable  by  indorse- 
ment or  delivery,  and  those  on  all  promisBory  notee,  whether  aegotiabla  or 
otherwise,  are  prescribed  by  five  years,  reckoning  from  the  day  whea  the 
eng^eiDeola  were  payable. 

Art.  3541.   The  prescription  mentioned  in  the  preceding  article,  and   those      j 
described  above  in  paragraphs  I.  end  II.,  run  against  minors  and  iuterdicbad 
persons,  reserving,  however,  to  tliem  their  recourse  agaiust  their  tatore  or      | 
curators.     They  run  also  against  persons  residing  out  of  tite  State. 

Art.  3542.  The  following  actions  are  presoribed  by  five  years:  — 

That  for  the  nullity  or  rescission  of  contracts,  teetamentA,  or  other  acta. 

That  for  the  reduction  of  excessive  donations. 

That  for  the  rescission  of  partitions  and  guarantee  of  the  portions. 

The  presc:riptiou  only  ooumenoes  against  minors  after  their  majoti^. 

Art.  3543.  All  informalities  oonneoted  with  or  growing  out  of  Kay  public 
sale,  made  by  any  person  authoriEed  to  sell  at  public  auction,  shall  be  prv' 
scribed  against  by  those  claiming  under  such  sale,  after  the  lap«e  of  five  years 
from  ttie  time  of  making  it,  whiiU^er  against  minors,  m^med  women,  or  inter* 
dieted  persons. 

S  IV.  —  Of  Ike  Prescry>lion  of  Ten  Years. 

Art.3.)44.  In  general,  all  y'Sfsonal  actions,  except  those  before  enunaer- 
ated,  are  prescribed  by  ten  years. 

Akt.  3545.  The  action  against  an  undertaker  or  architect,  for  defect  or 
construction  of  bnilding.i  of  brick  or  stone,  is  prescribed  by  ten  years. 

AiiT.  3548.  The  rights  of  usufruct,  u.'ic,  and  habitation  and  servitutlea  are 
lost  by  non'Use  for  ten  years. 

Art.  3347.  All  judgments  for  money,  whether  rondei-ed  within  or  without 
the  State,  sliall  be  prescribed  by  the  la]«e  of  ten  years  from  the  rendition  of 
such  judgments:  ProviiM,  hnwevrr,  that  any  party  interested  in  any  judgment 
may  liave  the  same  revived  at  any  time  before  it  is  prescribed,  by  liaving  a 
citation  issued  according  to  law,  to  the  deft^ndnnt  or  liis  representative,  from 
the  court  which  rendered  the  judgment,  unless  defendant  or  \m  representative 
Bhow  good  cause  wliy  the  judgment  should  not  be  revived ;  and  it  such  de- 
fendant be  alisent  and  not  represented,  the  court  may  appoint  a  curator  a'l  h"e 
to  represent  him  in  the  proceedings,  upon  which  curator  ad  hoc  the  citation 
shall  lie  sen'ed. 

Any  judgment  revived  as  above  provided  shall  oontiuue  in  full  force  for 


KieW  JSBSBT.  697 

t^n  yean  from  tbe  date  of  th#  order  of  acmit  reviving  the  aame,  and  any 
judgment  may  be  nvived  ae  often  as  the  paitf  or  parties  interested  mi^ 
desire. 

iY.—  O/the  Prescription  of  Thirty  Years, 

Art.  8548.  All  actions  for  immovable  property,  or  for  an  entire  estatei  as 
a  suooession,  are  prescribed  by  thirty  years. 


NEW  JERSEY. 

REVISION,  Appbovkd  March  27, 1874. 
Limitation  of  Actioirs. 

Section  1.  Aotioiia  wlthiii  Six  Tears. --That  all  actions  of  trespass 
quare  clatisum /regit ^  all  actions  of  trespass,  detinue,  trover,  and  replevin  lot 
taking  away  of  goods  and  chattels,  all  actions  of  debt,  founded  upon  any 
lending  or  contract,  without  specialty,  or  for  arrearages  of  rent  due  on  a  parol 
demise,  and  all  actions  of  account  and  upon  the  case,  except  actions  for 
slander,  and  except,  also,  such  actions  as  concern  the  trade  or  merchandise 
between  merchant  and  merchant,  their  factors,  agents,  and  servants,  shall  be 
commenced  and  sued  within  six  years  next  after  the  cause  of  action  shall  have 
accrued,  and  not  after. 

Sec.  2.  Actiona  within  Four  Tears.  —  That  all  actions  of  trespass  for 
assault,  menace,  battery,  wounding,  and  imprisonment,  or  any  of  them,  shall 
be  commenced  and  sued  within  four  years  next  after  the  cause  of  such  action 
shall  have  accrued,  and  not  after*  * 

Sec.  8.  For  Words.  ^-  Every  action  upon  the  case  for  words  shall  be  com* 
menced  and  sued  within  two  years  next  after  the  words  spoken,  and  not  after. 

Sec.  4.  Against  whom  not  to  run.  — If  any  person  or  persons  who  iS| 
are,  or  shall  be  entitled  to  any  of  the  actions  specified  in  the  three  precede 
ing  sections  of  this  act,  is,  are,  or  shall  be,  at  the  time  of  any  such  cause  of 
action  accruing,  within  the  age  of  twenty-one  years,  or  insane,  that  then 
such  person  or  persons  shall  be  at  liberty  to  bring  the  said  action  so  as  hei 
she,  or  they  institute  or  take  the  same  within  such  time  as  is  before  limitedi 
after  his,  her,  or  their  coming  to  or  being  of  full  age,  or  of  sane  memoryi 
as  by  other  person  or  persons  having  no  such  impediment  might  be  done. 

Sec.  5.  SherifEs'  and  Constables'  Bonds.  —  Any  prosecution  to  be  had  or 
commenced  upon  any  bond  heretofore  given  by  any  sheriff  and  his  securitieSi 
for  the  faithful  performance  of  the  offioe  of  sheriff,  shall  in  no  wise  operate 
against  or  in  any  manner  affect  the  said  securities  named  and  bound  in  said 
bond,  unless  prosecution  shall  be  commenced  within  nine  years  after  the  date 
of  said  bond,  and  not  after;  and  any  prosecution  to  be  had  or  commenced 
upon  any  bond  heretofore  given  or  hereafter  to  be  given  by  any  constable  and 
his  securities,  for  the  true  and  faithful  performance  of  all  the  duties  enjoined 
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on  him  as  constable,  shall  in  no  wise  operate  against  or  in  any  mannor  tftet 
the  said  securities  named  and  bound  in  said  bond,  unless  such  piosectttko 
shall  be  commenced  within  nine  years  after  the  date  of  the  said  hood,  and 
not  after. 

Sec.  6.  Sealed  Instroments.  —  Every  action  of  debt  or  covenant  for  not 
or  arrearages  of  rent,  founded  upon  any  lease  under  seal,  whether  indented  or 
poll,  and  every  action  of  debt  upon  any  single  or  penal  bill  for  the  paymeot  d 
money  only,  or  upon  any  obligation  with  condition  for  the  payment  of  mooej 
only,  or  upon  any  award  under  the  hands  and  seals  of  arbitrators  for  the  pay- 
ment of  money  only,  shall  be  commenced  and  sued  within  sixteen  years  next 
after  the  cause  of  such  action  shall  have  accrued,  and  not  after;  but  if  any  pay- 
ment shall  have  been  made  on  any  such  leasd,  specialty,  or  award,  within  or 
after  the  said  period  of  sixteen  years,  then  an  action  instituted  on  nek 
lease,  specialty,  or  award,  within  sixteen  years  after  such  payment,  shall  bi 
good  and  effectual  in  law,  and  not  after:  Provided  aluxiys^  the  time  doriof 
which  the  person  who  is  or  shall  be  entitled  to  any  of  the  actions  specified  ia 
this  section  shall  have  been  within  the  age  of  twenty-one  years,  or  insaoe, 
shall  not  be  taken  or  computed  as  part  of  the  said  limited  period  of  siitMB 
years. 

Sec.  7.  Judgments.  — Judgments  in  any  court  of  record  of  thb  Stale  nay 
be  revived  by  scire  facias^  or  an  action  of  debt  may  be  brought  thereon  irithii 
twenty  years  next  after  the  date  of  such  judgment,  and  not  after:  PrwideA 
that  the  time  during  which  the  person  who  is  or  shall  be  entitled  to  the  beai- 
fit  of  such  judgment  shall  have  been  under  the  age  of  twenty-one  yean,  tf 
insane,  shall  not  be  taken  or  computed  as  part  of  the  said  limited  penod  d 
twenty  years. 

Sec .  8 .  ITon-residenca  excepted. — If  any  person  or  persons  against  vhoi 
there  is  or  shall  be  any  such  cause  of  action  as  is  specified  in  the  M 
second,  third,  fifth,  sixth,  and  seventh  sections  of  this  act,  shall  not  be  reih 
dent  in  this  Stete  when  the  cause  of  action  accrues,  or  shall  remove  from  w 
State  after  the  same  shall  accrue,  and  before  the  time  in  said  sections  is  ex- 
pired, then  the  time  or  times  during  which  such  person  or  persons  shall  Mt 
reside  in  this  Stete  shall  not  be  computed  as  part  of  the  said  limited 
within  which  such  action  or  actions  are  required  to  be  brought  as 
but  the  person  or  persons  having,  or  who  may  have,  such  cause  of  actioo  H 
aforesaid  shall  be  entitled  to  all  the  time  mentioned  in  the  several  sectte 
for  bring]  ng  their  said  actions  after  the  cause  thereof  shall  accrue,  exdoBit 
of  the  time  or  times  during  which  the  person  or  persons  liable  to  tiich  a^ 
tions  shall  be  not  resident  in  this  Stete  as  aforesaid. 

Sec.  9.  Extended  in  Case  of  Death.  —  That  if  any  person  against  «ta 
there  is  or  shall  be  any  such  cause  of  action  as  is  specified  in  the  first,  ltt« 
sixth,  or  seventh  sections  of  this  act,  shall  have  died,  or  shall  hereafter  fc 
before  the  expiration  of  the  times  of  limiteUon  therein  mentioned,  the  ipM 
or  term  of  six  months  next  succeeding  the  death  of  such  person  shall  notte 
computed  as  part  of  the  limited  period  within  which  suc^  action  or  uAM 
is  or  are  required  to  be  brought  by  the  said  sections. 

Sec.  10.   Kew  Promise  to  be  In  Writing. — That  in  actions  of  debt  or  ifCi 
the  case,  grounded  on  any  simple  contract,  no  acknowledgment  or  promisalf 
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words  only  shall  be  deemed  sufficient  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  any  case  out  of  the  operation  of  this  act,  or  to  depriye  any 
person  of  the  benefit  thereof,  unless  such  acknowledgment  or  promise  shall  be 
made  or  continued  by,  or  in  some  writing  to  be  signed  by  the  party  chargeable 
thereby;  and  that  when  there  shall  be  two  or  moi'e  joint  contractors  or  execu- 
tors, or  administrators  of  any  contractor,  no  such  joint  contractor,  executor,  or 
administrator  shall  lose  the  benefit  of  thia  act  so  as  to  be  chargeable  in  re- 
spect or  by  reason  only  of  any  written  acknowledgment  or  jMromise,  and  signed 
by  any  other  or  others  of  them:  Provided  always^  that  Eothing  herein  con- 
tained shall  alter  or  take  away  or  lessen  the  effect  of  any  payment  of  principal 
or  interest  made  by  any  person  whatsoever:  Provided^  aUo^  that  in  actions  to  be 
commenced  against  two  or  more  such  joint  contractors  or  executors  or  admin- 
istrators, if  it  shall  appear  at  the  trial  or  otherwise  that  the  plaintiff,  although 
barred  by  this  act  as  to  one  or  more  of  such  joint  contractors  or  executors  or 
administrators,  shall,  nevertheless,  be  entitled  to  recover  against  any  other  or 
others  of  the  defendants  by  virtue  of  a  new  acknowl^gment  or  promise,  or 
otherwise,  judgment  may  be  given,  and  with  costs  aUowed  for  the  plaintiff  as 
to  such  defendant  or  defendants  against  whom  he  shall  recover,  and  for  the 
other  defendant  or  defendants  against  the  plaintiff. 

Sec.  11.  Indorsement  or  Payment  not  Bafficient  —  That  no  indorse- 
ment or  memorandum  of  any  payment  written  or  made,  after  this  act  shall  go 
into  effect,  upon  any  promissory  note,  bill  of  exchange,  or  other  writing,  by 
or  on  behalf  of  the  party  to  whom  such  payment  shall  be  made,  shall  be 
deemed  sufficient  proof  of  such  payment  as  to  take  the  case  out  of  the  opera- 
tion of  this  act. 

Sec.  12.  Set-off.  —  That  this  act  shall  be  deemed  and  taken  to  apply  to  the 
case  of  any  debt  on  simple  contract  alleged  byway  of  set-off  on  the  part  of  the 
defendant. 

Sec.  13.  Bonds  of  Bzeontor,  &o.  —  That  no  action  which  may  be 
brought  upon  any  bond  given  by  any  executor,  administrator,  guardian, 
trustee,  receiver,  or  assignee,  under  any  law  relating  to  insolvent  debtors  or 
insolvent  estates,  for  the  faithful  performance  of  all  or  any  of  the  duties  of 
such  executor,  administrator,  guardian,  trustee,  receiver,  or  assignee,  shall  in 
any  wise  operate  against,  or  in  any  manner  affect,  the  surety  or  sureties  named 
in  said  bond,  unless  such  action  be  conmienced  within  twenty  years  next  after 
the  date  of  said  bond,  and  such  surety  or  sureties,  his  or  their  heirs,  devisees, 
or  personal  representatives,  may  plead  this  act  in  bar  of  any  action  not  com- 
menced within  that  time:  Provided,  that  the  time  during  which  the  person 
who  is  or  shall  be  entitled  to  the  benefit  of  such  bond  shall  have  been  under 
the  age  of  twenty-one  years,  or  insane,  shall  not  be  computed  as  part  of  the 
said  limited  period  of  twenty  years:  And  provided  further^  that  if  any  such 
surety  shall  not  reside  in  this  State  when  the  cause  of  action  accrues  on  such 
bond,  or  shall  remove  from  this  State  after  the  same  shall  accrue,  and  before 
the  limitation  herein  mentioned  shall  expire,  then  the  time  or  times  during 
which  such  surety  shall  not  reside  in  this  State  shall  not,  in  actions  against 
such  surety,  his  heirs,  devisees,  or  personal  representatives,  be  computed  as 
part  of  the  said  limited  period ;  and  if  any  such  surety  shall  die  before  the 
expiration  of  the  time  of  limitation  herein  mentioned,  then  the  space  or  term 
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of  six  montlia  nest  Bncceeding  inch  death  sh^l  not,  in  actions  agsingt  II 
heira,  defigees,  or  i>ersonal  reprusentativea  of  ench  surety,  be  computed  as  pid, 
of  the  sold  lituited  period.  1 

Ssc.  14.  Bond  of  InsolTent.  —  That  any  prosecution  to  be  haci  or  euv  ' 
meiif^ed  upon  any  bond  heretofore  given,  or  hereafter  to  be  given,  hj  Mf'l 
laaolvent  debtor  or  person  arrested  upon  final  process  in  any  civii  actioD,  M  i 
the  sheriff  of  any  county  in  this  iitate,  for  the  benefit  of  the  prison  limits  ahaQ 
in  no  nine  operate  against,  or  in  any  manner  affect,  the  securities  Daroed  aaA 
bound  iu  such  bond,  unless  such  prosecution  shall  be  commenced  wiliiin  ub> 
teen  years  next  after  the  date  of  said  bond.  ■ 

Bee.  15.  Bond  by  JiutloB.  —  That  any  prosecution  to  be  had  or  MvaK 
menced  upon  any  bond  heretofore  given,  or  hereafter  to  be  given,  b;  any  jw*1 
tice  of  tliB  peace  and  his  securities,  according  to  the  eleventh  section  of  tki-l 
ftct  entitled  "  An  Act  relating  to  justices  of  the  peace,"  approved  April  aertw 
teenth,  eighteen  hundred  and  forty-six.  shall  in  no  wise  operate  agttinst,  oris  1 
ftny  manner  may  affoct,  the  said  securities  named  and  bound  in  said  boD^  ' 
their  heirB.  executors,  or  adminiBtrators,  unless  such  prosecution  shall  be  oo^ 
menced  within  ten  years  after  the  date  of  said  bond,  and  not  after. 

Btc.  18.  Bight  of  Ztntir.  whan  baxrad  Diaabillties.  —  Xo  perMt  ' 
who  now  hnth,  or  hereafter  may  have,  any  right  or  title  of  entry  into  any  I 
lands,  tenements,  or  hereditaments,  sIilUI  make  any  entry  thci-ein,  but  widna  ' 
twenty  years  next  after  such  right  or  title  shall  accrue;  and  such  person  sbtf 
be  barred  from  any  entry  afterwards:  Provided  alrcays,  the  lime  during  whiob 
the  person  who  hath  or  shall  have  such  right  or  title  of  entry  shall  iiave  b«^  ^ 
under  the  age  of  tweuty-oue  years  or  insane  shall  not  be  taken  or  computed  M  1 
ft  part  of  the  limited  period  of  twenty  years.  I 

8fc.  17.  Aottona  for  I^anda. ^  Every  real,  possesfwty,  ancestral,  mixe^ 
or  other  action,  for  any  lands,  tenements,  or  hereditaments,  sliatl  be  brought 
or  instituted  within  twenty  years  next  after  the  right  or  title  tlieretj>,  or  cause 
of  such  action,  shall  accrue;  and  not  after;  Fioiided  atways,  that  the  tinM 
during  which  the  person  who  hath  or  shall  have  suuh  right  or  title,  or  c.iuse  of 
action,  shall  have  been  under  the  age  of  twenty-one  years,  or  insane,  shall  not 
be  taken  or  computed  as  part  of  the  said  limited  period  of  twenty  ynara. 

Skc.  18.  Equity  of  Redemption.  —  If  a  moi'tgagee,  and  those  uitder  him, 
be  ill  possession  of  the  lands,  tenements,  and  hereditaments  cont.-iinod  in  the 
mortgn^,  or  any  part  thereof,  for  twenty  years  after  default  of  payment  by 
the  mortgagor,  then  the  right  or  equity  of  redemption  therein  shall  be  forever 
barred. 

Sec.  19.  Judgment  reversed  or  arrested.  —  If  in  any  of  the  said 
actions,  specified  in  any  of  the  preceding  sections  of  this  act,  judgment  b« 
given  for  the  plaintiff,  and  the  same  lie  reversi^d  hy  writ  of  eri-or,  or  if  a  ver- 
dict pa-ss  for  the  plaintiff,  and  upon  matter  alleged  iti  arrest  of  jndpineiit,  the 
judgment  be  given  against  the  platntitf.  then  the  said  plaintiff,  his  or  her 
heirs,  executors,  or  administrators,  as  the  case  sliall  require,  may  commence  a 
new  action  within  one  year  after  such  judgment  reversed  or  given  against  the 
plaintiff,  and  not  after. 

Sec.  20.  Action  by  the  State.  —  No  person  or  persons,  bodies  politic  or 
corporate,  shall  be  sued  or  impleaded  by  the  State  of  Xew  Joracy,  for  any 
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lands,  tenements,  or  hereditamente,  or  for  any  rents,  revenue^  iniies,  or  profits 
thereof,  but  within  twenty  years  after  the  right,  title,  or  oauee  of  action  to  the 
same  shall  accrue,  and  not  after. 

Sec.  21.  Actions  on  Penal  Statutea.  —  All  actions  or  informations  irhiek 
shall  be  brought  or  exhibited  for  any  forieitare  upon  any  penal  statute  made 
or  to  be  made,  whereby  the  said  forfeiture  is  or  shall  be  limited  to  the  State  ol 
New  Jersey  only,  shall  be  brought  or  exhibited  within  two  3rears  next  after  the 
offence  committed  or  to  be  committed  against  such  penal  statute,  and  not 
after.  And  all  actions  or  informations  which  shall  be  brought  or  exhibited 
for  any  forfeiture  upon  any  penal  statute,  made  or  to  be  made,  the  benefit  and 
suit  whereof  is*  or  shall  be  by  the  said  statate  limited  or  given  to  any  person 
or  persons  who  shall  prosecute  for  the  same,  or  to  the  State  of  New  Jersey, 
and  to  any  other  who  shall  prosecute  in  that  behalf,  shall  be  brought  or  exr 
hibited  by  any  person  or  persons  who  may  lawfully  pursue  for  the  same  as 
aforesaid,  within  one  year  next  after  the  oftenee  omnmitted  or  to  be  committed 
against  the  said  statute;  and  in  default  oi  such  suit,  that  then  the  same £hall 
be  brought  or  exhibited  for  the  State  of  New  Jersey,  at  any  time  within  one 
year  after  the  termination  of  the  aforesaid  year,  and  not  alter;  and  all  aetiona 
or  informations  which  shall  be  brought  or  exhibited  for  any  forfeiture  or 
cause  upon  any  statute  made  or  to  be  made,  the  benefit  and  suit  whereof  is  or 
shall  be  limited  or  given  to  the  party  aggrieved,  shall  be  brought  or  exhibited 
within  the  space  of  two  years  next  after  the  <^Eenoe  committed  or  to  be  com- 
mitted, or  cause  of  action  accrued,  and  not  after:  Provided  always ,  that  where 
any  action  or  information  is  or  shall  be  limited  by  any  statute  to  be  brought 
or  exhibited  within  a  shorter  time  than  is  limited  by  this  section,  then  the 
said  action  or  information  shall  be  brought  or  exhibited  within  such  shorter 
time  so  limited  by  such  statute. 

Sec.  22.  Where  ForMtnra  to  Ooimtj  or  Townahiii. — That  all  actions 
or  informations  which  shall  be  brought  or  exhibited  for  any  forfeitare  upon 
any  penal  statute  made  or  to  be  made,  whereby  the  said  forfeiture  is  or  shall 
be  limited  to  any  county,  township,  or  town  corporate,  or  to  any  officer  of  such 
county,  township,  or  town  corporate,  or  to  any  peraon  or  persons  for  tibe  use  of 
such  county,  township,  or  town  corporate,  or  to  the  use  of  the  poor  of  such 
township  or  town  corporate,  either  in  whole  or  together  with  any  other  person 
or  persons  who  may  lawfully  sue  for  the  same,  shall  be  brought  or  exhibited 
within  one  year  next  after  the  offence  committed  or  to  be  committed,  and  not 
after:  Provided  always^  that  where  any  action  or  information  is  or  ^all  be 
limited  by  any  statute  to  be  brought  or  exhibited  within  a  shorter  time  than 
is  limited  by  this  section,  then  the  said  action  or  information  shall  be  brought 
or  exhibited  within  such  shorter  time  so  limited  by  such  statute. 

• 
Limitation  of  Surrs  BESPECTiNa  Tnxxs  to  Land. 

Sec.  23.  EUxty  Teara'  Poaaeaaion  €kM>d  Tide. — Sixty  years'  actual  pos* 
session  of  any  lands,  tenements,  or  other  real  estate,  uninterruptedly  continued 
by  occupancy,  descent,  conveyance,  or  otherwise,  in  whatever  way  or  manner 
such  possession  might  have  commenced,  or  have  been  continued,  shall  vest  a 
full  and  complete  right  and  title  in  every  actual  possessor  or  occupier  of  such 
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iMidB,  tenements,  or  other  real  estate,  and  shall  be  a  good  and  mfficient  bw  J 
to  all  claima  that  may  be  made,  or  actions  coinmencad  by  any  person  or  i 
persona  wlial^ver,  for  the  recovery  of  any  such  laiida,  teuemeots,  or  other  real  i 
estate.  I 

Sec.  24.    In  what  Casea  Thirty  Teara  a  Bar.  —  Thii-ty  yeara'  nt^tual  poi^  ' 
Bession  of  any  lands,  tenements,  or  otiier  real  estate,  uniul^rriiptedly  coiitiuued  ] 
U  aforesaid,  wherever  auch  possession  ctimmenced,  ov  is  founded   on  a  propri<  t 
stary  right  duly  laid  thereon,  and  recorded  in  the  surveyor-general's  office  flf  J 
the  division  of  which  bucIi  location  was  made,  or   in   tlie  aecrettiry's  offio*,  j 
agreeably  to  taw,  or  wherever  such  possession  was  obtained  by  a  tuir^hona  Jvh 
purchase  of  sucb  lands,  tenements,  or  other  real  estate,  of  any  person  or  ^ler-  I 
sona  whatever,  iu  poaaesaion,  and  auppoaed  to  have  a  legal  right  and  title  thei*-  . 
to,  or  of  the  agent  or  agents  of  such  person  or  persons,  shall  be  a  good  and  sub  < 
oient  bartoall  prior  locations,  rights,  titles,  conveyances,  or  claims  whatever,  ooC 
followed  by  actual  possession  as  aforesaid,  and  shall  vest  an  absolute  right  and  i 
title  in  the  actual  possessor  and  occupier  of  all  such  lands,  tenements,  or  other 
real  estate;  Provided  alwai/i,  that  if  any  person  or  persons,  having;  a   right  or  i 
title  to  lands,  tenementa.  or  other  real  estate,  shall,  at  the   time   of   the  sai&  j 
right  or  title  first  descended  or  accrued,  be  within  the  age  of  t'weiitv-one  yeaiib  j 
feme  covert,  non  compoK,  imprisoned,  or  without  the  United  States  of  America,   ] 
then  such  jterson  or  persons,  and  his  and  their  heir  or  hell's,  may,  notwitb*  i 
standing  the  aforesaid  times  are  expired,  be  entitled  to  his  or  their  action  tat  I 
the  same,  so  as  such  person  or  persons,  or  his  or  their  heirs,  comtneiice  or  SO*  ' 
forth  his  or  their  action  witliin  five  years  after  his  or  their  full  age,  discoTW-  ' 
ture,  coming  of  sound  mind,  enlargement  out  of  prison,  or  coming-  within  anjr 
of  the  United  States,  and  at  no  time  after:  And  provided  also,  that  any  citistenov 
citizens  of  this  or  any  other  of  the  United  State;',  and  his  or  their  heirs,  having 
right  or  title  to  any  lands,  tenements,  or  other  real  estate  within    tlie  State, 
may,  notwithstanding  the  aforesaid  times  are  expired,  commence  his  or  their 
action  for  such  lands,  tenements,  or  other  real  cMate  at  any  time  within  five 
years  next  after  the  passing  this  act,  ami  not  afterwards. 

Src.  2ci.  SuTveyainapected,  &c.,  BaragainBtPropiietots. —  Anv  survey 
made  of  any  lands  within  either  the  eastern  or  western  division  of  tlie  pro- 
prietors  of  the  State  of  Now  Jersey,  and  iiis]ieoted  and  approved  o[  by  the  gen- 
eral projirietors  or  council  of  proprietors  of  such  division,  and  by  their  onler 
or  direction  entered  upon  record  in  the  secretary's  office  ot  this  State,  or  in  the 
survej'or-goneral's oflico  in  such  diiisioti,  shall,  from  and  after  such  record  is 
made,  preclude  and  forever  bar  such  proprietors  and  tlicir  successors  from 
any  demand  thereon,  any  plea  of  di-iiciency  of  right  or  otherwise  notwith- 
standing. 

Skc.  2G.    Boundaries  of  Lands  between  Persons,  bow  ascertained. 

IE  any  i>erson  or  persons,  for  the  purpose  of  establish  in,!;:  the  Ixinn.hiries  of 
lanila  between  them,  sliall,  by  certificate  nniler  their  hands  and  .seal*,  executed 
in  the  pi'esciice  <if  two  or  more  subscribing  witnesses,  certify  unto  tlii>  clerk  of 
the  county  or  counties  wherein  such  line  or  partition  shall  Lay,  any  lines, 
corners,  and  boundaries  as  shall  by  them  he  allowed  aiirl  acknowli'ilj^eil  t>  be 
the  true  bounds  lietwist  their  lands  and  the  said  cerlificite.  filr>,i  in  said 
clerk's  office,  and  recorded  by  said  clerk  in  a  book  to  be  by  hiin  provided  for 
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that  purpose,  shall  be  as  folly  conclusive  and  binding  to  the  parties  so  certify- 
ing, and  their  heirs  and  successors,  as  could  have  been  done  by  deeds  of  quit- 
claim or  in  any  other  manner  whatsoever. 

A  supplement  to  the  above  act,  passed  28th  November,  1789,  enacts:  — 

Sec.  27.  Wliat  Survey ■  of  no  Avail  —  No  such  newly  made  partial  sur- 
vey, now  lying  within  the  council  of  proprietors,  or  which  may  hereafter  be 
returned  to  them,  or  made  on  any  lands  improved  or  unimproved  within  what 
has  been  usually  taken  and  deemed  to  be  the  ancient  reputed  boundary  of 
such  lands,  shall  be  recorded  or  be  of  any  avail  to  the  person  so  surveying, 
unless  it  shall  be  made  to  appear,  by  the  testimony  of  at  least  two  good  and 
sufficient  witnesses,  that  the  possessor  or  possessors  holding  such  lands,  by 
survey,  deed,  or  otherwise,  had  been  duly  notified,  for  the  space  of  six  months 
previous  to  the  making  such  survey,  of  the  intention  of  doing  thereof,  and  had 
refused  or  neglected  to  resurvey  and  cover  such  overplus  lands. 

Sec.  28.  Prior  Surveys  to  have  Preference,  &o.  —  K  the  council  of 
proprietors  shall  refuse  or  neglect  to  give  the  preference  to  any  prior  survey, 
legally  made,  or  to  the  possessor  or  possessors  of  any  tract  of  land,  enabling 
such  possessor  or  possessors  to  cover  with  rights,  and  secure  such  overplus 
lands,  which  may  be  found  within  their  ancient  bounds,  on  such  possessor  or 
possessors  making  a  resurvey  of  his  or  their  lands  within  six  months  after  such 
legal  notice  as  aforesaid,  that  it  shall  and  may  be  lawful  for  such  possessor  or 
possessors,  or  any  other  person  legally  authorized  on  his,  her,'  or  their  behalf, 
to  cause  a  resurvey  to  be  made,  agreeably  to  the  ancient  reputed  lines  and 
boundaries,  either  by  a  deputy  surveyor,  or  some  other  person  understanding 
the  art  of  surveying,  and  appropriate  so  many  rights  thereon  as  will  be  suffi- 
cient to  include  the  overplus,  which  surveyor  or  person  so  surveying,  being  duly 
quali6ed  before  a  justice  of  the  peace  of  the  county  wherein  the  land  may  lie, 
that  the  survey  so  by  him  made  is  just,  according  t9  the  best  of  his  knowledge, 
the  same  may  be  produced  to  the  clerk  of  the  county,  who  is  hereby  required, 
on  the  leceipt  thereof,  to  record  the  same  in  the  books  directed  to  be  kept  in 
the  respective  counties,  by  the  act  entitled  "  An  Act  for  the  limitation  of  suits 
at  law  respecting  titles  to  lands,  **  passed  at  Burlington,  the  fifth  day  of  June, 
seventeen  hundred  and  eighty-seven,  which  survey  so  made  and  recorded  shall 
give  such  owner  and  possessor  an  absolute  title  in  fee. 

Sec.  29.  To  what  Cases  this  Act  shall  not  extend.  — Nothing  in  this 
act  contained  shall  be  construed  or  taken  to  authorize  any  person  or  persons  to 
make  any  survey  within  the  certain  or  reputed  bounds  of  any  survey  or  re- 
survey made  and  entered  on  record  agreeably  to  the  said  recited  act,  any  large 
or  overplus  measures  therein  contained,  notice  as  aforesaid  given,  deficiency  of 
rights,  or  other  plea  to  the  contrary  notwithstanding. 

LAWS  OF  1880.    Chap.  119. 

A  Supplement  to  the  Act  entitled  **  An  Act  for  the  limitation  of  actions: 
approved  March  27,  1874. 

Sec.  1.  Actions  to  obtain  Possession  of  Lands.  —  All  actions  to  obtain 
possession  of  lands  (where  the  right  to  such  action  accrued  by  virtue  of  a  deed 
taken  prior  to  July  4,  1880,  in  good  faith,  and  for  a  valuable  consideration., 


Sbotion  3323.  Statnte  of  IilmltBtlotiB.  —  Cinl  luiU  must  be  commenced 
Bfler  ths  cau»e  of  sctiou  has  oocrueil,  within  the  periods  prescribed  in  IbU 
Dhapt«riaDtl  nut  aftorwai-ds.     (1.) 

Sec.  3'234.  Aotlous  to  b«  biouglit  la  Twenty  Tean.  —  1.  ActioDS  M  Urn 
■nit  of  the  SUte  of  Alabama  agiiiiial  u  ciU^uii  Ui«reof,  for  the  recovery  of  real 
or  pecBonal  property. 

2.  Actious  upou  a  judgment  or  docrRe  of  aiij  court  of  the  State  of  Ai^ 
bwuKt  °^  ^^  United  States,  or  of  any  tstate  or  Territory  of  the  Uuited  StKtes. 

Sec.  3225.  Aotiona  to  be  bioncbt  In  Ten  Taon.  —  1.  Actioua  founds 
upon  any  contntot  or  writing  uuder  seal.     (2.) 

2.  Actions  for  ttie  retwpery  of  lands,  tenements,  or  liereditaineata,  or  lh« 
pOeseasioD  Uiereof ;  but  this  shall  not  apply  to  actions  brought  by  the  truateM 
of  any  townnhip  for  the  recovery  of  tiie  sixt«eDtb  section  or  otber  achool  lauds 
belonging  to  the  township.  ,  (3.) 

3.  Motions  and  other  actions  against  sheriffs,  coroners,  constables,  aud  other 
public  officers,  for  nonfeasance,  ini.t feasance,  or  nialteasance  in  office. 

Sec.  3220.   Actions  to  be  brought  in  Six  T'eara.  —  1.   aa   Actions  lor 


any  trespass  tc 
battery. 

2.  Actions  for  a  trespass  to  real 

3.  Actions  for  the  detention  or  i 

4.  Actions  founded 

5.  Actions  for  the  i 
dated  account,  or  for  a 

6.  Actions  for  the  u 

7.  Motions,  aiid  oth 


i  falsE 


r  aiasault  ajid 


n  a  promise  u 


personal  property,  (i.) 
iversion  of  personal  property. 
1  writing  not  under  seal. 
ry  of  money,  upon  a  loan,  upon  a  stated  c 
ars  of  rent  due  upon  a  parol  demise.  (5.) 
and  occupation  of  land, 
actions  against  the  sureties  of  any  sheriff, 
constable,  or  any  public  officer;  or  actions  against  the  sureties  of  executors, 
administrators,  or  guardians,  for  any  mi«feivsance  or  malfeasance  whatever  o( 
their  principal ;  the  time  to  be  cotnpnted  from  the  act  done  or  omitted  by 
their  principal,  which  fixes  the  liability  of  the  surety.     (1.) 

8.  Motions  and  other  actions  against  attorneys  at  law,  for  failing  to  pay 
over  money  of  their  clientu,  or  for  neglect  or  omission  of  duty. 

9.  Any  action,  founded  upon  any  Judgment  of  a  justice  of  the  peace  of  thii 
Stete. 
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10.  Any  action  arising  from  simple  contract,  or  specialty,  not  herein 
specificaUy  enumerated. 

Sec.  3227.  Actioxui  to  be  bronght  in  Five  Tears.  —  1.  All  actions 
founded  on  equities  of  redemption,  where  lands  have  been  sold  under  a  de- 
cree of  the  court  of  chancery,  existing  in  any  person,  not  a  party  to  the  pro- 
ceedings, who  claims  under  the  mortgagor  or  grantor,  in  the  deed  of  trust. 

Sec.  3228.  Aotions  to  be  brought  in  Four  Tears.  —  1.  All  actions  or 
motions  against  any  surety  to  any  writ  of  error,  appeal,  replevin,  or  forthcom- 
ing bond,  executed  in  any  cause,  in  any  of  the  courts  of  the  United  States, 
or  in  any  other  State  or  country  except  the  State  of  Alabama. 

Sec.  3229.  Actions  to  be  brought  in  Three  Tears.  —  1.  Actions  to  re- 
cover money  due  by  open  or  unliquidated  account,  the  time  to  be  computed 
from  the  date  of  the  last  item  of  the  account,  or  from  the  time  when,  by  con- 
tract or  usage,  the  account  is  due.  (2.) 

Sec.  3230.  Actions  to  be  bronght  within  Two  Tears.  —  b.  Actions  un- 
der section  2641  for  wrongful  acts  or  omissions  causing  death  of  intestate  or 
testator. 

Sec.  3231.  Actions  to  be  bronght  in  One  Tear.  —  1.  Actions  for  mali- 
cious prosecutions. 

2.  Actions  for  criminal  conversation,  for  the  seduction  of  a  female,  or 
breach  of  marriage  promise. 

3.  Actions  qui  torn,  or  for  a  penalty  given  by  statute  to  the  party  aggrieved, 
unless  the  statute  imposing  it  prescribes  a  different  limitation. 

4.  Actions  of  libel  or  slander. 

5.  Actions  against  steamboats  and  other  water-craft  commenced  by  at- 
tachment. 

6.  Civil  actions,  for  any  injury  to  the  person,  or  rights  of  another,  not 
arising  from  contracts,  and  not  herein  specifically  enumerated.  (3.) 

7.  c.  Actions  under  section  2899,  by  father  or  mother,  against  corporation 
or  private  association  for  wrongful  act  of  officer  or  agent,  causing  death  of 
minor  child.  ^ 

Article  II.  —  General  Rules. 

Sec.  3232.  Entry  presumed  when  the  Right  exists.  —  When  a  right  of 
entry  on  lands  accrues,  the  entry  must  be  considered  as  having  been  made, 
and  the  cause  of  action  as  having  then  accrued. 

Sec.  3233.  Right  of  Entry  not  tolled  by  a  Descent  cast.  —  The  right 
of  entry  is  not  tolled  by  a  descent  cast. 

Src.  3234.  Absence  from  the  State.  —  When  any  person  is  absent  from 
the  State  during  the  period  within  which  a  suit  might  have  been  brought 
against  him,  such  period  or  periods  of  time  must  not  be  computed  as  a  portion 
of  the  time  necessary  to  create  a  bar  under  this  chapter. 

Sec.  3235.  "When  Judgment  is  reversed.  —  If  suit  be  brought  in  any 
of  the  said  actions,  before  the  time  limited  has  expired,  and  judgment  be  ren- 
dered for  the  plaintiff,  and  such  judgment  be  arrested,  or  reversed  on  appeal, 
the  plaintiff,  or  his  legal  representatives,  may  commence  suit  again  within  one 

1  The  provisions  of  his  chapter  apply  to  suitt  in  chanceiy.    See  lec  8758. 
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yenr  from  the  reversal  or  arrest  of  such  jud^ent,  though  the  period  limited 

maj  ill  Uie   meau  time  have  expired;  ami  in  like  ruaiiiie 

jadgment  be  invented,  or  arrested,  an  action  mity  be  recommenced  witbin  one 

Sbc.  1238.  Peraou  undet  DiaabiUty.  ~  If  any  one  entitled  to  bring  anr 
of  the  actions  enumerated  iu  thia  chapter,  or  to  make  an  entry  on  land,  or  de- 
fence founded  on  the  title  to  real  property,  be  nt  the  time  snch  right  accraes, 
within  the  age  of  twenty-one  years,  a  married  woman,  or  insane,  or  itnx>rison«d 
on  ft  criminal  charge  for  any  term  less  than  life,  he  or  she  haa  three  years  after 
the  termination  of  audi  disability  to  bring  suit,  make  entry  or  defence.  But 
no  disability  will  extend  the  period  of  limitation,  so  as  to  allow  such  action 
to  he  commeni'ed,  entry  or  defence  made,  after  the  lapse  of  twenty  years  from 
the  time  of  the  cause  ot  action,  or  right  accrued,  nor  muat  this  excepCioD  ex- 
tend to  a  married  woman,  in  rtspect  to  her  separate  eatate.   (1.) 

Sec.  3237.  AoUoii  barred  by  Statute  of  anotbsr  State.  —  When  the 
statute  of  limilations  of  another  State  or  foreigu  country  haa  created  b  bar  to 
an  action  u^ion  a  contract  or  act  done  iu  such  State  or  country,  whilst  tba 
puty  sought  to  be  charged  thereby  was  a  resident  of  sucli  Stat«  or  oountiy, 
the  bar  thus  created  befFectual  in  tins  Stat«,  against  anyKuit  brought  thereon, 
in  thesame  rriMiner  it  would  have  beeu  in  the  State  or  country  where  the  act 
was  done  or  the  contract  niade. 

Sbc.  SiSS.  Cuirent  Acoounts  batween  Hflrchanta.  —  Tlie  limitations 
herein  provided  ib  not  apply  U>  such  actionx  as  concern  the  trade  of  mer- 
chandise between  merchants  and  merchants,  their  agents  and  factors,  while 
tba  acconnts  between  them  are  current. 

Sec.  3339.    Date   ftom   which   Time    ia    reckoned.  —  MTien    there    m« 


not  merchants,  the  time   I 
••s3  the  account  be  liquidated, 


mntual  trial  accounts  between  persons  w! 
be  computed  from  the  date  of  the  last  iti' 
and  a  balance  struck. 

Sec.  :iJ-tO.  Partial  Payment  or  Promiae  in  Writing  to  avoid  the  Bar. — 
No  act,  prmni.sf ,  or  ackuowledgnif  nt  is  sufficient  to  remove  the  bar  to  a  suit 
created  by  tlio  provisions  of  this  chapter,  or  is  evidence  of  a  new  or  continu- 
ing contract,  except  a  partial  i>itynient  made  u|i0D  the  contract,  by  l!ie  parly 
sought  to  lie  charger],  before  the  bar  is  coni]iU'tu,  or  an  iiucoiiditiuiial  promise 
iu  writing,  signed  by  the  paity  to  be  ch  irgi  d  thereby    (1  ) 

Sue.  ;JJ1I.  ^Then  a  Bight  la  to  be  matured  by  Demand,  before  Salt 
brought.  ^  When  a  right  existi,  but  a  demand  is  necessary  to  entitle  the 
party  to  an  action  against  any  oHiter,  a^'ent,  or  attorney,  the  limitation  com- 
mences from  the  corainisioiL  or  omipsiou  u£  the  att  giMng  Uie  right  of  action, 
and  not  frinn  the  date  of  tlie  deimkud. 

1  Sec.  ^212.  In  Case  of  Fraud.  —  In  actions  seeking  relief  on  the  gi-ound  of 
fraud,  where  the  statute  haa  created  a  bar,  the  cause  of  action  must  not  be 
cousideiini  as  having  accrued  until  the  discovery  by  the  aggrieved  pai'ty  of  the 
facts  constituting  the  fraud,  after  which  ho  must  have  one  year  within  which 

I    to  prosecute  his  suit. 

Skc.  32i3.  Commencement  of  Suit,  what  is.  —  Tlie  suing  out  of  a 
Bummnu.i  is  the  ccimmen cement  of  a  suit,  whether  it  be  executed  or  not,  if  the 
suit  be  continued  by  an  alias,  or  recommenced  at  the  next  term  of  the  court. 
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Sec.  3244.  Time  between  Death  and  Ghrant  of  Z«ett«is  of  Administra- 
tion. —  The  time  between  the  death  of  a  penoii  and  the  grant  of  letters  testa- 
mentary or  of  administration,  not  exceeding  six  months,  is  not  to  be  taken  as 
any  part  of  the  time  limited  for  the  oommenoement  of  actions  by  or  against 
bis  executors  or  administrators.  (2.) 

Sec.  3245.  Time  daring  wlilcli  XSzecmtoxs,  &o.,  are  exempt  from 
Suit.  —  The  six  months  which  an  executor  or  administrator  is  exempt  from 
suit  after  the  grant  of  letters  is  not  to  be  taken  as  any  part  of  the  time  lim-- 
ited  for  the  commencement  of  an  actiou*again8t  him. 

Sec.  8246.  Time  of  Aoomal  of  Aotlon  for  Liabilitf  of  a  Depaty  or 
Agent  —  When  an  injury  arises  from  the  act  or  omission  of  a  deputy  or 
agent,  the  time  for  the  limitation  of  an  action  by  the  principal  against  such 
deputy  or  agent  does  not  commence  to  run  until  the  liability  of  the  principal 
for  the  act  or  omission  of  such  deputy  or  agent  is  ascertained,  by  suit  of  the 
aggrieved  party  against  the  principal. 

Skc.  3247.  Time  of  Injonotion  not  computed. —  When  the  commence* 
ment  of  an  action  is  stayed  by  injunction  or  statutory  prohibition,  the  time  of 
the  continuance  of  the  injunction  or  statute  prohibition  is  not  computed  aa 
part  of  the  time. 

Sec.  3248.  If  the  Act  once  begins  to  nm,  it  la  not  suspended.  —  A  dis- 
ability which  did  not  exist  when  the  cause  of  action  accrued  does  not  suspend 
the  operation  of  the  limitation,  unless  the  contrary  is  expressly  provided. 

Sfx.  3249.  All  Disabilities  to  cease  before  Time  begins.  —  When  two  or 
more  disabilities  coexist  at  the  time  the  cause  of  action  accrued,  the  limita- 
tion does  not  attach  until  all  are  removed. 

Sec.  3250.  Wcur  suspends  the  Act  as  to  CItisen  of  Hostile  Wation.  — » 
When  the  United  States  is  at  war  with  a  foreign  country,  and  either  party  ie 
a  contract  is  a  subject  or  citizen  thereof,  the  time  of  the  continuance  of  the 
war  is  not  computed  as  part  of  the  time  limited  for  the  commencement  of  the 
suit. 

Sec.  3251.  Limitation  as  to  Notes  pat  in  Circulatkm  as  Money.  — 
a.  The  provisions  of  this  chapter  do  not  apply  to  actions  to  enforce  payment  of 
bills,  notes,  or  other  evidence  of  debt  issued  or  put  in  circulation  as  money; 
but  when  such  issue  or  circulation  is  made  by  any  bank  or  corporation  under 
authority  of  law  in  this  State,  and  such  bank  or  corporation  has  ceased,  or 
shall  cease,  to  do  business,  or  has  been  or  shall  be  put  in  liquidation  by  judg- 
ment or  decree  of  any  court,  or  otherwise,  then  the  bills,  notes,  or  other 
evidences  of  debt  issued  or  put  in  circulation  as  money  by  said  bank  or  cor- 
poration must  be  presented  for  payment  within  two  years  after  publicf^ion 
of  the  notice  herein  required,  or  the  same  shall  be  barred  of  payment  out  of 
the  assets  of  such  bank  or  corporation.  This  section  applies  as  well  to  banks 
and  corporations  which  are  now  in  course  of  liquidation,  as  to  such  as  may 
hereafter  be  placed  in  liquidation.  But  before  this  limitation  shall  begin  ts 
run,  the  agent,  assignee,  or  commissioner,  or  other  person  charged  with  wind- 
in);*  up  the  affairs  of  such  bank  or  corporation,  must  give  notice  Jo  the  holders 
of  the  issue  of  such  bank  or  corporation,  to  present  the  same  for  payment,  by 
advertisement  in  some  newspaper  published  in  the  city  or  town  whers  such 
bank  or  corporation  is  located,  for  the  space  of  thirty  days. 


Mfl 


STATUTES  OF  LIMITATIONS. 


DIGEST  OF  STATUTES,  1874.     Chap.  88. 

Section  4113.  Batrj  on  Laads  barred  in  Seven  TearB. —  No  per«>n 

or  persona,  or  tiieir  belrs,  shall  have,  sue,  or  inaiatain  any  action  or  suit, 
eithM  in  law  or  equity,  for  any  lands,  tenetnenba,  or  hereditaments,  but 
within  seven  years  next  after  hi*,  her,  or  their  right  to  commence,  have,  or 
malntaJD  such  suit  shall  have  come,  fallen,  or  accrued;  aiid  that  all  suit«, 
either  in  law  or  equity,  for  the  recovery  of  any  lanUs,  tenemeiita,  or  her«ditA- 
Eoents,  shall  he  had  and  sued  within  seven  years  next  after  title  or  cause  of 
action  accrued,  and  no  time  after  said  aevea  years  shall  have  passed;  Pnt- 
tided,  tliut  if  any  p«rson  or  persons  that  are  or  shall  bo  entitled  to  commence 
and  prosecute  such  suit  or  action  in  law  or  equity,  be  or  shall  be  at  the  time 
said  right  or  title  first  accrued,  come,  or  falleii  within  the  age  of  tweiitv~one 
years,  fnae  coeert,  or  not  compoi  menlii,  that  such  person  or  persons,  his,  her, 
or  their  heirs,  sliall  and  may,  notwithstanding  said  seven  years  onay  have 
expired,  bring  his  or  her  suit  or  Action,  so  as  sach  infant, /eme  cocerl,  or  non 
compos  mentis,  his.  her,  or  their  heirs,  shall  bring  the  same  within  thre^  yeara 
next  after  full  age,  discoi-ertiire,  or  oomingof  sound  mind:  Provided,  aUo,  that 
no  cumulative  dLsahlUty  shall  prevent  the  bar  hereby  formed  and  cosstitiited 
by  the  saving  of  this  section.  —  Act  Jan.  i,  1851. 

Sec.  4114.  What  Bntrj  effeotual.  —  No  entry  upon  lands  or  teoementa 
shall  be  deemed  sufficient  or  valid  as  a  claim,  unless  an  action  be  coramenced 
thereon  within  one  year  after  such  entry,  and  within  seven  years  from  the 
time  when  the  right  to  make  such  entry  descended  or  accrued. 

Sec.  4115.  Descent  cast.  —  The  right  of  any  pertton  to  the  possession  of 
any  lands  or  tenements  shall  not  be  impaired  or  alTected  by  a  descent  cast  in 
consequence  of  the  death  of  any  person  in  the  posse.ssJon  of  such  estate. 

Sec.  411'I.  Lands  sold  at  Judicial  Sale.  —  All  actions  against  the  pur- 
chaser, his  heirs  or  assigns,  for  the  recovery  of  lands  sold  at  judicial  sales, 
shall  be  brought  witliin  live  years  after  such  sale  and  not  tliereafter ;  savin jj  to 
minors  and  persons  of  unsound  mind  the  ptiiod  of  three  years  after  such  dis- 
abihty  shall  be  reraoied 

bfec  4117  Iriinds  sold  at  Shenffa  Sale  — \o  action  for  the  recovery 
of  any  land^  or  for  tl  f  po-session  theieof  lgalll^t  an\  ptisou  or  persona,  their 
beir,  or  tssigns  who  nia\  hold  luch  lands  b>  intue  of  a  punch  ise  thereof  at 
sheriffs  oi  au  litor  s  sj|e  for  the  nou  piMUfnt  of  tiies  or  who  may  have 
re  leeni  I  the  '*niue  from  the  auditor  ot  Una  Stale  b\  virtue  of  my  act  jirovid- 
mg  foi  the  redem]tion  of  knds  forfeited  to  thia  btite  tor  the  non-payment 
of  taxes  or  ^sho  may  bold  «uch  land  under  an  auditors  <leed,  comnionlv 
known  a*!  i  donation  dee i  shall  be  mimtiined  unless  it  ipiipar  that  the 
plaintiff  his  nnceator  predecessor  or  grai  tor  was  seised  or  )iosaessed  of  the 
lands  in  qiio-<tun  nithin  tno  years  next  before  the  comiiiencemeut  of  such 
suit  or  action  ^   1  (  J<in    10    16  »i    j   1 

Sfc  411S  When  Plaintlfr  does  not  claim  TiUe  —No  action  fur  the 
recovery  of  real  property,  when  the  plaintiff  does  not  claim  title  U>  the  lands. 
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shall  be  brought  or  maintained  when  the  plaintiff,  or  his  testator  or  intestate, 
has  been  five  years  out  of  possession.  —  Ree,  Stat,  c  53,  §  20. 

Sec.  4119.  Three  Tears'  PosBeasion  effeotaal,  when. — Three  years' 
peaceable  and  uninterrupted  possession  of  the  premises  immediately  preceding 
the  filing  of  a  complaint  of  forcible  entry  and  detainer  or  unlawful  detainer, 
under  the  provisions  of  Chapter  LXI.  may  be  pleaded  by  any  defendant  in 
bar  of  the  plaintiff's  demand  of  possession.  —  Cioil  Code,  §  508,  cu  amended 
1871. 

Sec.  4120.  Actions  to  be  oommenoed  in  Three  Tears.  —  The  follow- 
ing actions  shall  be  commenced  within  three  years  after  the  cause  of  action 
shall  accrue,  and  not  after  :  *'  Firsts  All  actions  founded  upon  any  contract  or 
liability,  express  or  implied,  not  in  writing.  Second,  All  actions  for  trespass 
on  lands,  or  for  libels.  Third,  All  actions  for  taking  or  injuring  any  goods 
or  chattels. 

Sec.  4121.  Within  One  Tear.  —  The  following  actions  shall  be  com- 
menced within  one  year  after  the  cause  of  action  shall  accrue,  and  not  after: 
First,  All  actions  for  criminal  conversation,  assault  and  battery,  and  false 
imprisonment.  Second,  All  actions  for  words  spoken,  slandering  the  charac- 
ter of  another.  Third,  All  words  spoken,  whereby  special  damages  are 
sustained. 

Sec.  4122.  For  Bscape.  —  All  actions  against  sheriffs  or  other  officers,  for 
the  escape  of  any  person  imprisoned  on  civil  process,  shall  be  commenced 
within  one  year  from  the  time  of  such  escape,  and  not  after. 

Sec.  4123.  Sheriffo  and  Coroners.  —  All  actions  against  sheriffs  and 
coroners,  upon  any  liability  incurred  by  them,  by  the  doing  any  act,  in  their 
official  capacity,  or  by  the  omission  of  any  official  duty,  except  for  escapes, 
shall  be  brought  witliin  two  years  after  the  cause  of  action  shall  have  accrued, 
and  not  thereafter. 

Sec.  4124.  Penal  Statutes.  —  All  actions  upon  penal  statutes  where  the 
penalty  or  any  part  thereof  goes  to  the  State  or  any  county  or  person  suing 
for  the  same,  shall  be  commenced  within  two  years  after  the  offence  shall  have 
been  committed,  or  the  cause  of  action  shall  have  accrued. 

Sec.  4125.  Instruments  in  Writing.  —  Actions  on  promissory  notes,  and 
other  instruments  in  writing,  shall  be  commenced  within  five  years  after  the 
cause  of  action  shall  accrue,  and  not  afterward.  —  Act  Dec,  14,  1844. 

Sec.  4126.   OfBcial  Bonds.  —  Actions  on  the  official  bonds  of  sheriffs, 
coroners,  and  constables  shall  be  commenced  within  four  years  after  the  cause  . 
of  action  shall  accrue,  and  not  afterwai'd. — Act  Dec,  14,  1844,  and  Rev,  St. 
c.  26,  §  14. 

Sec.  4127.  Executors'  Bonds.  —  Actions  on  the  bonds  of  executors  and 
administrators  shall  be  commenced  within  eight  years  after  the  cause  of  ac- 
tion shall  accrue,  and  not  afterward.  — Act  Dec,  14,  1844. 

Sec.  4128.  Judgments.  —  Actions  on  all  judgments  and  decrees  shall  be 
commenced  within  ten  years  after  the  cause  oi  action  shall  accrue,  and  not 
afterward. — lb. 

Sec.  4129.  General  Provision.  —  All  actions  not  included  in  the  fore- 
going provisions  shall  be  commenced  within  five  years  after  the  cause  of 
action  shall  have  accrued. 
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8ec-  4130-  Mlnon,  Insana  Fenona,  fto.  —  If  &ny  person  entitled  to 
briog  any  action,  in  this  ur  auy  olber  itct.  of  liraitetioiis  now  iu  force,  speci' 
fiedi  shall,  at  the  time  of  the  accrual  of  the  cauae  of  actlou,  be  under  tweuty- 
one  yeara  of  age,  or  iii»aiie,  or  a.  married  woman,  or  iiu|iriBOiied  beyond  the 
liinitB  of  the  State,  such  person  shall  b>;  at  liberty  to  bring  such  action  within 
the  time  now  specified  by  law  or  iu  this  act  for  briuging  such  actiou,  after 
nioh  disability  may  be  removed- 

Sec.  41^1.  Iilmitatton  applies  to  Kon-residentB.  —  Thi^  act  and  bU 
other  acts  of  limitations  now  iu  force  shall  apply  to  uou-re^identA  aa  welt  aa 
residents  of  tbia  State. 

Sbc.  4I3'J.  Abaoonding  Debtors.  ~-H  any  debtor  or  debtors  shall  frttod- 
ulwitly  abscond  from  auy  other  State,  Territory,  or  district,  to  this  State, 
-without  the  knowledge  of  bi^,  her,  or  their  creditor  or  creditors,  sucli  creditor 
or  creditors  may  commence  suit  agaiit»t  such  absconding  debtor  or  debtors 
within  the  times  in  this  act,  or  aiiy  other  actf<  of  limitations,  now  in  fort's, 
prescribed  for  limiting  such  action  or  actions  after  bucIi  creditor  or  ci'editora 
may  become  apprised  of  such  residence  of  sucl^  abiicoudiDg  debtor  or  dttbtora. 
—Aoi£)w.  U,  1811. 

Sec.  4133.  Mutual  Aooouot*.  —  In  actions  brought  to  recover  an;  bal- 
ance due  upon  a  mutual  open  account-current,  tlie  cause  of  action  shall  be 
deemed  to  linre  accrued  from  tbe  time  of  the  last  item  proved  in  such  ocoouut. 

Seo.  4134.  Verbal  Aokaowledgmenta.  —  No  verbal  promise  or  acknowl- 
edgment shall  he  deemed  sufficient  evideuee  in  any  action  founded  on  con- 
tract, whereby  to  take  any  case  out  of  the  operation  of  this  act,  or  to  deprire 
tbe  party  of  the  benefits  tbei-eof. 

Skc.  413S.  Joint  CoDtiaotora.  —  No  joiiit  cootrocUir  or  esecutor  shall 
lose  the  benefit  of  this  act  by  reason  of  any  written  acknowledgment  or  prom- 
ise made  and  signed  by  any  of  the  other  joint  contractors  or  executors.  Noth- 
ing in  this  section  contained  shall  be  so  construed  as  to  alter,  take  away,  or 
lessen  the  effect  of  any  pajnietit  of  any  priiicijial  or  interest  made  by  auv 
person  whatever,  on  any  such  joint  contract. 

Sec-  413G.  Bank  BilU.  — None  of  the  provisions  of  Uiis  act  shall  apply 
to  suits  brought  to  enforce  payment  on  hills,  notes,  or  evidences  of  debt  i^ued 
by  any  bank  or  moneyed  corporation. 

Skc.  4MT.  Death  of  Person  entitled  to  Action  BzecutorB  may  bring. 
—  If  anyj)«rson  entitled  to  bring  any  action  in  the  precoling  provisions  of  this 
act  specified  die  before  tbe  ex[>iration  oE  tbe  tinie  herein  limited  for  the  com- 
mencement of  such  suit,  and  sudj  cause  of  action  shall  survive  to  his  repre- 
sentatives. Ilia  esecutors  or  adminUti'atovs  may,  after  tlin  espiratiou  of  such 
time,  and  within  one  year  after  such  death,  commence  such  suit,  but  not  aftt^r 
that  period. 

Skc.  41^1^-  Abatement  of  Action,  &c.  —  If  any  action  shall  be  com- 
menced within  the  times  res[)pctively  prescribed  in  this  act,  and  the  plaintiff 
therein  suffer  a  nonsuit;  or,  after  a  verdict  for  him,  the  judgmoiit  bo  arrested- 

or,  after  judgment  for  him.  the  .same  be  reversed  on  appeal  or  writ  of  error  

such  plaintiff  may  commence  a  new  action,  from  time  to  time,  within  oua  vfar 
after  such  nonsuit  sulfered,  or  jnilginent  arrested  or  reversed ;  anil  if  th.»  caice 
of  actiun  survive  or  descend  to  his  heirs,  ur  survive  to  his  executors  ur  udiuiii- 
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istrators,  they  may,  in  like  mannner,  commence  a  new  action  within  the  time 
herein  allowed  to  such  plaintiff. 

Sec.  4139.  "When  Defendant  dieft.  —  If  any  action  shall  have  been  com- 
menced within  the  times  respectively  prescribed  in  the  provisions  of  this  act, 
and  the  defendant  in  such  suit  die  before  judgment,  and  if  the  right  of  action 
be  such  as  survives  against  the  representatives  of  the  defendaut,  the  plaintiff 
may  commence  a  new  action  against  the  heirs,  executors,  or  administrators  of 
such  defendant,  as  the  case  may  require,  within  one  year  after  such  death ;  or, 
if  no  executor  or  administrator  be  appointed  within  the  time,  then  within  one 
year  after  letters  testamentary  or  of  administration  shall  have  been  granted. 

Sec.  4140.  Wlien  Plaintiff  dies.  —  When  an  action  commenced  within 
the  time  prescribed  by  law  shall  abate  by  reason  of  the  death  of  the  plaintiff, 
if  the  right  of  action  survive  to  his  representatives,  his  executor  or  adminis- 
trator may,  within  one  year  after  such  death,  commence  a  new  action ;  and  if 
any  action  so  commenced  by  an  executor  or  administrator  abate  by  the  death 
of  the  plaintiff,  a  new  action  may  be  commenced  by  the  administrator  of  the 
same  estate,  at  any  time  witliin  one  year  after  auoh  abatement 

Sec.  4141.  Action  stayed  by  Injunction.  —  Whenever  the  commence- 
ment of  any  suit  shall  be  stayed  by  an  injunction  of  any  court  of  equity,  the 
time  during  which  such  injunction  shall  be  in  force  shall  not  be  deemed  any 
portion  of  the  time  in  this  act  limited  for  the  commencement  of  such  suit. 

Sec.  4142.  "What  Disabilities  available.  —  No  person  shall  avail  him- 
self of  any  disability  in  this  act  mentioned,  unless  such  disability  existed  at 
the  time  tlie  right  of  action  accrued. 

Sec.  4143.  When  Debtor  absconds,  &a — If  any  person,  by  leaving 
the  country,  absconding  or  concealing  himself,  or  by  any  other  improper  act  of 
his  own,  prevent  the  commencement  of  any  action  in  this  act  specified,  such 
action  may  be  commenced  within  the  times  respectively  limited,  after  the 
commencement  of  such  action  shall  have  ceased  to  be  so  prevented. 

Sec.  4144.  When  Two  or  More  Disabilities  coexist  —  When  two  or 
more  disabilities  are  existing  at  the  same  time  the  right  of  action  or  entry 
accrued,  the  limitation  herein  prescribed  shall  not  attach  until  all  such  disa- 
bilities are  removed. 

Sec.  4145.  Restriction.  —  The  provisions  of  this  act  shall  not  extend  to 
any  action  which  is  or  shall  be  otherwise  limited  by  any  statute ;  but  such 
action  shall  be  brought  within  the  time  limited  by  such  statute. 

Sec.  4140.  Indorsements.  —  No  indorsement  of  any  payment  written 
upon  any  instrument,  by  or  on  behalf  of  the  party  to  whom  such  payment 
shall  be  made,  shall  be  deemed  a  sufficient  proof  of  such  payment,  so  as  to 
take  the  case  out  of  the  operation  of  this  act. 

Sec.  4147.  Set-off.  —  The  provisions  of  this  act  shall  be  deemed  and  taken 
to  apply  to  the  case  of  any  demand  alleged  by  way  of  set-off,  on  the  part  of 
any  defendant,  either  by  plea,  notice,  or  otherwise. 
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GENERAL  LAWS,    1877.    Chap.  60. 


(1S71.)  Section  1.  ^Hiat  Actions  barred  In  Six  T'ears.  —  ThefoIIoiriDg 

actions  shall  be  commenced  witliin  six  years  next  aiter  the  cause  of  action  aholl 
accrue,  and  uot  afterwards;  — 

Finl.   All  BcttoiiH  of  debt  founded  upon  any  contract  or  liability  in  action. 

Second.  All  actions  upon  judgments  reiidered  iu  any  court  not  being  a  couit 
of  record. 

TTtrrd.  All  actions  for  arrenrs  of  rent. 

Fourth.  Ail  actions  of  aasumiwit  or  on  the  case,  founded  on  any  contract  or 
liability,  eipreaa  or  implied. 

Fi/lJi,  All  at^tioua  for  waste  and  for  trespass  on  land. 

Sixth.  All  actions  of  replevin,  and  all  other  actions  for  taking,  detaining,  or 
injuring  goods  or  chattels. 

Seventh.  All  other  actions  on  the  case,  except  actions  for  slanderous  words, 
and  for  libels. 

(1673.)  Sec.  2.  VTIiat  Actlona  barred  In  One  Tear.  —  All  actions  for 
assault  and  battery,  and  for  false  iuiprisoiiment,  and  all  actions  for  slanderous 
words  and  for  libels,  shall  be  commenced  within  one  year  next  after  the  cause 
of  action  shall  accrue,  and  not  afterwards. 

(1S73.)   Sec,  8.  Virben  Actio □•  for  Bsoapea  to  be  commenced. All 

aetiona  against  aheriSs,  or  other  officers  for  the  escape  of  [tei'sons  imprisoned 
on  civil  process,  shall  be  commencecl  within  six  months  from  the  time  of  such 
escape,  and  not  afteiwards. 

(1071.)  Sec.  i.  Actions  against  Sheiifb  and  Coroners  for  Offldal 
Acts,  —  All  actiim.'  against  sheriffs  and  coioncrs.  upon  any  liability  incurred 
by  them,  by  the  doing  of  any  act  in  tlmii*  official  capacity,  or  by  the  omisaion 
of  any  official  duty,  except  for  escapes,  shall  be  brought  within  one  year  after 
the  cause  of  action  .sliall  have  accrued,  ami  not  after  that  period. 

(l<t7-~),)  -Sec.  5.  Wlien  Cause  of  Action  deemed  to  have  accmed  on 
Open  Account,  —  In  all  actions  of  debt  or  assumpsit,  brought  to  recover  the 
balance  due  u[wn  a  mutual  and  open  aiTouut-curreiit,  the  cau.^e  of  action  shall 
be  deemed  to  have  accruwl  at  thu  time  of  llu;  last  item  proved  in  such  account. 

(107C.)  Sec.  0.  What  Actions  barred  in  Three  Years.—  Al!  personal 
actions,  on  any  account  not  limited  by  (he  foreijohig  sections,  or  by  any  other 
law  in  this  State,  shall  be  bvousht  wilhiri  three  years  next  after  the  accruing 
of  tlie  cause  of  action,  and  not  afterwards. 

(1677.)  Sec.  7.  Set-off,  bow  Limitation  computed  on.  —  All  the  pro- 
visions of  this  chapter  shall  apply  U)  tli.-  ca.se  of  any  debt  or  contract,  alh.ppd, 
by  way  of  8?t-i>ff,  on  tlie  part  of  a  defendant:  and  the  time  of  liniit:itioii  of 
such  debtshall  1m;  computed  iu  like  manner  as  if  an  action  had  been  ciiniineiiced 
therefor  at  the  time  when  the  plaintiff's  action  accrupd. 

(IGTS.)  Skc.  8.  Actions  for  Penalties  and  Forfeitures.— All  acti^Mn 
and  suits,  for  any  penalty  or  forfeiture  of  any  penal  statute  bnui.'lit  by  (his 
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State,  or  any  person  to  whom  the  penalty  or  forfeiture  is  given,  in  whole  or  in 
part,  shall  be  commenced  within  one  year  next  after  the  offence  is  committed, 
and  not  after  that  time. 

(1670.)  Sec.  9.  Suits  limited  by  Statute.  —  The  preceding  section  shall 
not  apply  to  any  suit  which  is  or  shall  be  limited  by  any  statute  to  be  brought 
within  a  shorter  time  than  is  prescribed  therein,  but  such  suit  shall  be  brought 
within  the  time  that  may  be  limited  by  such  statute. 

(1680.)  Sec.  10.  Umltatioiis  to  apply  to  Court  of  Bqoity,  when.  — 
Whenever  there  is  a  concurrent  jurisdiction  in  the  courts  of  common  law  and 
in  courts  of  equity,  of  any  cause  of  action,  the  provisions  of  this  chapter  limiting 
the  time  for  the  commencement  of  a  suit  for  such  cause  of  action  in  a  court  of 
common  law  shall  apply  to  all  suits  hereafter  to  be  brought  for  the  same  cause 
in  the  court  of  chancery. 

(1681.)  Sec.  11.  Not  to  apply  to  Conrta  of  Equity,  when.  —  The 
last  section  shall  not  extend  to  suits  over  the  subject-matter  of  which  a  court 
of  equity  has  peculiar  and  exclusive  jurisdiction,  and  which  subject-matter  is 
not  cognizable  in  the  courts  of  common  law. 

(1682.)  Sec.  12.  Actions  for  Relief  on  Ground  of  Fraud. —  Bills  for 
relief  on  the  ground  of  fraud  shall  be  filed  within  three  years  after  the  discov- 
ery by  the  aggrieved  party  of  the  facts  constituting  such  fraud,  and  not  after- 
wards. 

(1683.)  Sec.  13.  Billa  for  Relief  in  other  Cases  not  herein  provided 
for.  —  Bills  of  relief,  in  case  of  the  existence  of  a  trust  not  cognizable  by 
the  courts  of  common  law,  and  in  all  other  cases  not  herein  provided  for,  shall 
be  filed  within  five  years  after  the  cause  thereof  shall  accrue,  and  not  after. 

(1684.)  Sec.  14.  Ezoeptions  in  Certain  Cases.  —  If  the  person  entitled 
to  file  any  bill  specified  in  the  two  last  sections  be,  at  the  time  of  discovering 
the  facts  constituting  such  fraud,  or  at  the  time  the  cause  for  filing  such  bill 
shall  accrue,  under  any  of  the  disabilities  enumerated  in  this  chapter,  the  time 
during  which  such  disabilities  shall  continue  shall  be  excepted  from  the  limi- 
tations contained  in  the  last  two  sections  in  the  same  manner  and  with  like 
effect  as  such  time  is  herein  excepted  from  the  limitations  prescribed  for  com- 
mencing actions  at  law ;  and  in  case  of  the  death  of  the  person  so  entitled 
during  such  disability,  or  before  the  expiration  of  the  time  herein  limited  for 
filing  such  bills,  the  same  may  be  filed  by  the  heirs  or  representatives  of  such 
person,  as  the  case  may  require,  within  the  same  time  as  is  allowed  in  this 
chapter  for  commencing  actions  at  law  in  the  like  cases. 

(1685.)  Sec.  15.  Wliat  Person  under  Disability  at  Time  of  accruing 
of  Cause  of  Action  may  bring  Suit  when  Disability  removed.  —  If 
any  person  entitled  to  bring  any  of  the  actions  before  mentioned  in  this  chap- 
ter shall,  at  the  time  when  the  cause  of  action  accrues,  be  within  the  age  of 
twenty-one  years,  or  a  married  woman,  insane,  imprisoned,  or  absent  from  the 
United  States,  such  person  may  bring  the  said  actions,  within  the  time  in  this 
chapter  respectively  limited,  after  the  disability  shall  be  removed. 

(1686.)  Sec.  16.  What  Actions  barred  in  Six  Tears.  —  It  shall  be  lawful 
for  any  person,  against  whom  any  action  shall  be  commenced  in  any  court  of 
this  State,  when  the  cause  of  action  accrued  without  the  State,  upon  a  contract 
or  agreement,  express  or  implied,  or  upon  any  sealed  instrument  in  writing,  or 
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Jndgment  or  decree  of  aay  ooort,  more  tban  six  years  befora  the  cotomencemBlA  I 
of  tlie  action,  to  plead  the  same,  and  give  the  same  in  bar  of  the  plainliffV  ', 
right  of  actiorfi 

(IGtiT.)  Sec.  IT.  CommencemCDt  of  Aotlona  by  Exeoutor  or  Ad> 
inlnlstrator  of  Deceased  Pereona.  —  If  any  pt^rson  entitled  to  bring  anj  I 
of  the  actious  boiore  nieiilloDmi  herein  shall  die  bt^fore  the  eipiratioa  of  tbt  ' 
time  hereiu  limited  therefor,  aod  if  the  cause  of  action  does  by  law  survive,  tha  < 
actiou  may  be  coinmeuced  by  the  executor  or  adoiiaistralor  of  the  deceased 
person,  as  the  case  may  be,  at  aiiy  time  within  oue  year  after  the  grant  of  le*-  , 
tarn  testamentary  or  of  admiuistnktion,  and  not  afterwards,  if  barred  by  tlii  I 
provision  of  this  chapter.  1 

OG88.}  Sec.  is.   In  Caae  of  Abatement  of  Action.—  If,  in  any  actioB  | 
duly  conimcueed  within  tlie  time  herein  limited  and  allowed  therefor,  t)ie  pTO>    i 
cess  iihalt  fail  of  a  sufficieot  serriue  or  return  by  any  unavoidable  accident,  or 
by  any  default  or  neglect  of  the  officer  to  wbom  it  was  committed;  or  if  tbe    ' 
process  shall  bs  abated,  or  the  actioua  otherwise  avoided  or  defaat«d  by  tlM 
death  of  any  party  thereto,  or  for  any  matter  of  foim;  or  if  after  a  verdict  for 
the  plaintiff  the  judgment  shall  be  arrested;  or  if  the  judgment  for  the  plain- 
tiS  shall  he  reveried  on  a  writ  of  error,  — the  plaiutiS  may  commence  a  new  I 
action  for  the  same  cause  at  any  time  wltliiu  one  year  after  the  abatement  CT    I 
other  UeterminatioQ  of  the  original  suit,  or  after  the  reversal  of  the  judgment  I 
Uisrein;  and  if  the  cause  of  action  does  by  law  survire,  hit  executor  or  ad-    ' 
ministrator  may,  in  cose  of  his  death,  commence  such  new  action   witbin  tha 
««d  one  year.  | 

(I08Q.)   Kkc.  19.   Joint  Conttactora,  Bxeontora,  Aa.  —  If  there  are  tw»  I 
er  more  joint  contractors,  or  joint  executors  or  administrators  of  any  cou tractor,    " 
no  such  joint  contractor,  executor,  orailniiiiistrator  phall  lose  the  benefit  of  the 
provisions  of  this  chapter,  bo  as  to  be  chargeable  by  reason  only  of  an  acknowl- 
edgment or  promise  made  by  any  otlier  or  others  of  them. 

(IdOD.)  Bkc.  '20.  How  Judgment  to  be  given  against  Joint  Con> 
tractors,  Ac.,  wben  FlaintlS  Is  barred  as  to  one.  —  In  actions  commenced 
against  two  or  more  joint  contractors,  or  joint  executors  or  administrators  of  aoT 
contractor,  if  it  shall  appear  on  the  trki  or  otheruise  that  tlie  plaintiff  is  barred 
by  the  provisions  of  this  chapter  as  to  one  or  more  of  the  defendants,  but  ia  en- 
titled to  recover  against  any  others  or  other  of  them,  by  virtue  of  a  new 
acknowledgment  or  promise,  or  otherwise,  judgment  shall  be  given  for  the 
plaintiff,  as  to  any  of  tlie  defendants  against  whom  lie  is  entitled  to  recover 
and  for  the  olher  dL'fendant  or  defendants  against  the  plaintiff. 

(IG91.)  Sec.  21.  Wben  Flea  in  Abatement  for  Ifon-jolnder  u  filed. 
—  If  in  any  action  on  contract  the  defendant  shall  plead  in  abatement  that  any 
Other  person  ought  to  have  been  jointly  sued,  and  issue  be  joined  on  that  plea, 
and  if  it  shall  appear  on  the  trial  that  the  action  was  by  reason  of  the  provi- 
sions of  this  chapter  barred  against  the  person  so  named  in  the  plea,  tbe  said 
issue  shall  be  found  for  the  plaintiff. 

(1(J!)2.)  Sr.c.  2i.  Effect  of  Pajrmeut  Flalntlff'a  Indareement  not 
Evidence  of  Payment  —  Nothing  in  the  three  preceding  sections  shall  alter. 
take  away,  or  lessen  the  effect  of  a  payment  of  any  principal  or  interest  made 
by  any  person ;  but  no  iudursement  or  memorandum  of  any  such  payment,  writ- 
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ten  or  made  upon  any  proinissoxy  note,  bill  of  exchange,  or  other  writing,  by 
or  on  behalf  of  the  party  to  whom  such  payment  shall  be  made,  or  purport  to  be 
made,  shall  be  deemed  sufficient  proof  of  the  payment,  so  as  to  take  the  case 
out  of  the  operation  of  the  provisions  of  this  chapter. 

(1698.)  Sec.  23.  In  Case  of  Paymenta  made  by  one  or  more  of 
aeveral  Joint  Contractors,  iSzecntora,  Ao.  —  If  there  are  two  or  more 
joint  contractoi-s,  or  joint  executors  or  administrators  of  any  contractor,  no  one 
of  them  shall  lose  the  benefit  of  the  provisions  of  this  chapter,  so  as  to  be 
chargeable  by  reason  only  of  any  payment  made  by  any  other  or  others  of 
them. 

An  Act  limitimo  thx  Time  fob  bbikodig  Actions  BESPSCTiNa  Rkal 

ESTATJB. 

(1694.)  Sec.  1.  Persona  entitled  to  Benafita  of  thia  Act  — That 
every  person  in  the  peaceable  and  undisputed  poissession  of  lands  or  tenements, 
including  mining  claims,  under  claim  and  color  of  title,  made  in  good  faith, 
including  pre-emptions  made  in  accordance  with  the  laws  of  the  State  of  Col- 
orado, or  any  mining  district  wherein  such  property  may  be  situate,  who  shall, 
for  five  successive  years  hereafter  continue  in  auch  possession,  and  shall  also, 
during  said  time,  pay  all  taxes  legally  assessed  on  such  lands,  tenements,  or 
mining  claims,  shall  be  held  and  adjudged  to  be  the  legal  owners  of  said  lands, 
tenements,  or  mining  claims,  to  the  extent  and  according  to  the  purport  of  his 
or  her  proper  title  or  pre-emption.  All  persons  holding  under  such  possession 
by  purchase,  devise,  or  descent  before  said  five  years  have  expired,  and  who 
shall  continue  such  possession,  and  continue  to  pay  the  taxes  as  aforesaid,  so 
as  to  complete  the  possession  of  and  payment  of  taxes  for  the  term  aforesaid, 
shall  be  entitled  to  the  benefit  of  this  section. 

(1695.)  Sec.  2.  Persona  not  entitled  to  Benefita  of  Act  —  Whenever 
a  person  having  color  of  title,  either  by  pre-emption  or  otherwise,  as  aforesaid, 
made  in  good  faith  to  vacant  and  unoccupied  land  or  mining  claims,  shall  pay 
all  taxes  legally  assessed  thereon,  or  for  improvements  situate  thereon,  for  five 
successive  years,  he  or  she  shall  be  deemed  and  adjudged  to  be  the  legal  owner 
of  such  vacant  and  unoccupied  lands  or  mining  claims,  to  the  extent  and 
according  to  the  purport  of  his  or  her  proper  title  or  pre-emption.  All  per- 
sons holding  under  such  taxpayer,  by  purchase,  devise,  or  descent,  before  said 
five  years  shall  have  expired,  and  who  shall  continue  to  pay  the  taxes  as  afore- 
said, so  as  to  complete  the  payment  of  the  taxes  for  the  term  aforesaid,  shall 
be  entitled  to  the  benefit  of  this  section :  Provided j  however,  that  if  any  person 
having  a  better  paper  title  or  pre-emption  to  said  vacant  and  unoccupied  lands 
or  mining  claims  shall,  during  the  said  term  of  five  years,  pay  the  taxes 
assessed  on  said  lands  or  mining  claims,  or  improvements  thereon,  for  any  one 
or  more  years  of  the  said  term  of  five  years,  then,  in  that  case,  such  taxpayer, 
his  heirs  and  assigns,  shall  not  be  entitled  to  the  benefit  of  this  section. 

(1696.)  Sec.  3.  Property  to  which  Provisions  of  Act  shall  not  ex* 
tend.  —  The  two  preceding  sections  shall  not  apply  to  lands  or  tenements 
owned  by  the  United  States,  except  as  to  the  possessory  rights  of  parties 
claiming  to  hold  such  lands  or  mining  claims  under  and  in  accordance  with 
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tbe  laws  of  the  United  StatfS,  the  laws  of  this  SUte,  aod  the  miaing  law^ 
r^ulatioDB,  and  custonu  of  the  sereral  miniiig  diatricta  wherein  such  land  or  i 
mining  claims  may  be  Bituale;  nor  to  land  held  for  the  use  of  any  school  or 
BemiiiHry,  or  for  tbe  uaa  of  any  religious  society,  nor  lo  lands  held   for  any 
public  purpose.     Kor  shall  they  extend  to  any  lauds,  leuementa,  or   mining 
claims,  when   there  shall   b«  color  of  title   by  purahase  or  pre-«ii)pttoa   ia. 
ftnolher  (o  such  lands,  tenemeiita,  or  mining  claims,  and  the  bolder  of  suA 
title  is  under  the  age  of  twenty-one  yeara,  iudaiie,  or  imprisoned:   Proe'uled^   , 
aueh  person  shall  commence  an  action  to  recover  such  hinds  or  mining  clum* 
■o  claimed  as  aforesaid  witliin  one  year  after  such  disability  shall   ceas«  lA 
eiist,  and  shall  prosecute  such  action  to  judgment;  and  in  case  o£   vacant  and 
unoccupied  land  shall  also  within  one  year  pay  to  the  i«rsoD  or  persous  who 
paid  the  same,  or  to  the  treasurer  of  the  county  whereiu  the  land   ia  ailuate,   i 
lor  the  use  of  such  person  or  persons,  all  the  taxes  paid  by  such  person  of 
persons  on  said  land  or  improvements,  with  interest  tliereon  frani  the  dat«  at  \ 
Bucb  payments,  at  the  rate  of  twenty-fire  per  cent  per  annum.     Kor  shall  sud  ' 
aectiou  extend  to  or  apply  to  any  mining  elaiiiis,  the  title  of  which   niny  be 
derived  from  pre-emption  under  and  by  virtue  of  the  provisions  of  tbe  law 
of  the  United  States,  approved  May  10,  1872,  in  reference  to  the  foi-feiture  cf 
mining  claims  by  failure  to  improve  tlie  same, 

(1S97.)  Sec.  4.  VTliat  Defendant  may  plead  In  Bar  of  AoUoiw  to 
recover  Poaaeaalaa  of  Lands.  —  In  all  causes  at  law  or  in  equity  bi-i.>ught  to 
recover  the  possession  of  any  lands,  tenements,  or  mining  claims,  except  ia 
actions  of  ejectment,  tlie  party  defendant  may  plead  such  posst«sion,  jiayment 
oE  taxes  as  aforesaid,  in  bar  of  such  action ;  and  on  failure  to  plead  such  po»-  I 
session  and  payment  of  taxes,  the  right  of  the  said  defendant  to  avail  hinwdC 
of  the  benefit  of  saiil  statute  sbiill  b«  deemed  waived  by  the  said  defendant. 
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SECTifix  1.   (273-1.)   Right   of   Entry   barred   in   Twenty    T"ear».^Xo 

person  shall  miikii  an  entry  into  any  lands,  toiiemi'iit'',  or  hereditaments,  but 
within  twenty  years  next  after  h'm  ri^ht  or  title  to  the  same  first  dcscendi'd  or 
accrued. 

Skc.  2.  ('2734.)  Actual  BeUin  witbin  Twenty  Tears  neceasary.  —  Xo 
person  shall  have  or  maintain  any  writ  of  riglit,  or  action,  real,  personal,  or 
mixed,  for,  or  make  any  prescri|ition,  or  claicn.  lo,  or  in,  any  lands,  teneinents. 
or  tiered i tan lents,  of  the  seisin,  or  possession  of  him,  his  aticeslor,  or  pr^ 
decesHor,  and  diKrlare,  or  allege,  in  any  manner  whatever,  any  further  seisin  of 
him,  his  ancestor  or  predecessor,  but  only  an  actual  seisin  of  him,  his  ancestor 
or  predecessor,  of  the  premises  sued  or  claimed  within  twenty  years  next 
before  such  writ  or  action. 


DBLAWABE.  717 

Sec.  3.  (2735.)  Infancy.  Covertura  Insanity.  Dureaa. — If  at  any  time 
when  Btich  right  or  entry  upon,  or  aetaon  for  any  lands  or  tenements  shall  first 
accrue,  the  person  entitled  to  such  entry,  or  action,  shall  be  an  infant,  or  a 
married  woman,  insane,  or  imprisoned,  such  person,  or  any  one  claiming  from, 
by,  or  under  him,  may  make  the  entry,  or  bring  the  action,  at  any  time  within 
ten  years  after  such  disability  shall  be  removed,  notwithstanding  the  twenty 
years  before  limited  in  that  behalf  shall  have  expired. 

Sec.  4.  (2736.)  Saving  aonrivea  in  Case  of  Death  under  Disability. — 
If  the  person  entitled  to  an  entr}',  or  action,  die  under  any  of  the  disabilities 
aforesaid,  any  other  person  claiming  from,  by,  or  under  him,  shall  have  the 
same  benefit  which  the  person  first  entitled  would  have  had  by  living  till  the 
removal  of  the  disability. 

Chap.  23.  —  Limitation  of  Personal  Actions. 

Sec.  1.  (2737.)  BherilTs  Recognizance ;  and  Administration  Bonds. — 

No  action  shall  be  brought  upon  the  official  recognizance  of  any  sheriff,  or 
upon  any  administration  bond,  or  upon  any  testamentary  bond,  against  either 
the  principal  or  sureties,  after  the  expiration  of  six  years  from  the  date  of 
such  recognizance  or  bond. 

Sec.  2.  (2738.)  Guardian  Bonds.  —  No  action  shall  be  brought  upon  any 
guardian  bond,  against  either  the  principal  or  sureties,  after  the  expiration  of 
three  years  from  the  determination  or  ceasing  of  the  guardianship. 

Sec.  3.  (2739.)  Recognizance  in  Orphans'  Court  —  No  action  shall  be 
brought  upon  any  recognizance  taken  in  the  Orphans'  Court,  with  condition  for 
the  payment  of  the  appraised  value  or  purchase-money  of  lands  or  tenements, 
against  any  surety  in  such  recognizance,  or  the  heirs,  terre-tenants,  executors, 
or  administrators  of  such  surety,  after  tlie  expiration  of  three  years  from  the 
time  when  the  value,  or  money  mentioned  in  the  condition,  or  the  last  instal- 
ment thereof  (when  it  is  payable  by  instalments),  is  due. 

Sec.  4.  (2740.)  Official  Bonds. — No  action  shall  be  brought  upon  the 
official  obligation  of  any  State  Treasurer,  Secretary  of  State,  County  Treasurer, 
Treasurer  of  the  Poor,  Coroner,  Register  of  Wills,  Recorder  of  Deeds,  Pro- 
thonotary,  Clerk  of  the  Peace,  Clerk  of  the  Orphans'  Court,  collector,  or  con- 
stable, against  either  the  principal,  or  sureties,  after  the  expiration  of  three 
years  from  the  accruing  of  the  cause  of  such  action. 

Sec.  5.  (2741.)  Escheator's  Bond.  —  No  action  shall  be  brought  upon  the 
official  obligation  of  an  escheator,  against  either  the  principal  or  sureties, 
after  seven  years  from  the  expiration  of  his  term  of  office. 

Sec.  6.  (2742.)  Certain  Personal  Actions.  Three  Tears.  —  No  action 
of  trespass,  no  action  of  replevin,  no  action  of  detinue,  no  action  of  debt  not 
founded  upon  a  record  or  specialty,  no  action  of  account,  no  action  of  assump- 
sit, and  no  action  upon  the  case  shall  be  brought  after  the  expiration  of  three 
years  from  the  accruing  of  the  cause  of  such  action ;  subject,  however,  to  the 
provisions  of  the  three  next  following  sections. 

Sec.  7.  (2743.)  Mutual  Accounts. — In  the  case  of  a  mutual  and  running 
account  between  parties,  the  limitation  shall  not  begin  to  nm  while  such 
account  continues  open  and  current. 
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Sec.  8.  (3T41.)  PiomiMorr  Note*,  &a. — Wben  the  ckUBe  of  action  arisM 
Irom  B  promisgoiT'  note,  bill  of  exchange,  or  an  Hcbnowledgment  under  tii»i 
htuid  of  the  party  of  a  subMatiiig  demaiiiJ,  the  action  may  be  commeuced  «k  . 
Uiy  time  witliin  six  yetirs  fi-om  the  Kccruiog  of  such  cause  of  action.  I 

Sec.  9.  (2745.)  Aotlon  foi  Ueuie  Profits,  after  Iljeotmsiit.  —  WheBfJ 
Bft«T  a  recovery  in  ejectmeut,  an  action  is  lirought  for  meaue  profits,  if  ■luds- 


action  be  coinaienced  wiLbia  s 


intba  aiter  tlie  judgment,  or  if   tberv  be* 


writ  of  error,  within  sic  months  after  the  affirmance  of  roiti  judgment,  or  ottK^.^ 
determination  of  the  proceeding  in  error,  the  said  action  shall,  so  far  Ha  U. 
ftvoid  the  ill  termed!  at«  operation  of  tbe  sixth  section,  be  deemed  »  contiauatioB, 
of  the  proceeding  in  ejectment;  and  the  plaintifF  shall  not  be  debarred  froqt j 
recovering  means  profits  for  three  years  next  preceding  the  coiramencement  c^^ 
Uie  ejectment.  , 

Sec.  10.  (2716.)  Action  of  Waste.  Three  Tears.— No  nction  of  wasted 
shall  be  brought  after  the  expiration  of  three  years  from  the  committing  oC^ 
the  waste.  i 

Sec.  11.  (3747.)  Bonds  of  Corporate  Offlcen.  — No  action  shall  U 
bronght  upou  any  bond  given  t»  the  presidei>t,  directors,  and  company  of  anf 
bank,  or  to  any  corporation,  by  any  officer  of  soch  bank,  or  corporation,  witll 
conditiuQ  for  his  good  behavior,  or  for  the  faithful  discharge  of  the  duties  of  ' 

his  station,  or  tnuciiiiig  the  execution  of  bia  office,   againal, 
Two  ToaM.    either  the   principal  or  sureties,  after  the   expiration    of   two  ' 

years  from  the  accruing  of  the  cause  of  such  action ;  aud  dS 
action  shall  be  brought,  and  no  proceedings  shall  be  had  upon  any  such  bond, 
or  upon  any  judgment  thereon,  against  either  the  principal  or  sureties,   for   , 
Any  cause  of  action  accruing  after  the  expiration  of  six  years  from  tbe  date  ol 
inch  bond. 

(2713.)  The  directors  or  managers  of  any  bank  o 
and  enjoined  to  take  from  each  officer  thereof,  reqiiin 

to  give  bond,  a  new  bond  as  often  i 
Six  Tears,      but  at  fartlicst  every  sis  yeiirs;  am 

bond  shall  not  be  more  than  six 
the  bond  imrapdiately  preceding. 

Sec.  13.  (2749.)  Penal  Actions.  —  No  civil  action  for  a  forfeiture  upon  a 
penal  statute,  whetlier  at  the  suit  of  the  party  aggrieved,  or  of  a  common 
informer,  or  of  the  State,  or  otherwise,  shall  be  bronght  after  the  expiration 
of  one  year  from  the  accruing  of  the  cau^e  of  such  action. 

Sec.  13.  (275<).)  Savings.  Infancy.  Coverture.  Insanity,  —  If  a  perK>n 
entitled  to  any  action  comprehended  within  either  of  (he  fori'going  provisions 
shall  have  been,  at  the  time  of  the  accrLiiiigof  tl>e  rause  of  such  action,  under 
di.'iability  of  infancy,  coverture,  or  incompetency  of  miiul.  this  chapter  shall 
not  be  a  bar  to  snch  action  during  the  continuance  of  ,=uch  di-inbility,  nor  until 
the  expiration  of  three  years  from  the  removal  thereof. 

Sec.  U.   (2751.)    Abacnce    of  Defendant   from   the   State. —  If   at  the 

time  when  a  cause  of  action  accrues  against  any  person  he  shall  lie  out  of  the 

State,  the  action  may  be  commenced  within  the  time  herein  limited   therefor, 

I   after  such  person  ,a!iall  come  into  the  Stale  in  such  manner  that,  by  reasonable 

I  diligence,  he  may  be  seived  with  process,  and  if  after  a  cause  of  action  shall 


ir  corporation  are  authorized 
ed  by  the  charter  or  hv-laws 
may  be  deemed  expedient, 
o  that  the  date  of  the  new 
ar.s  [wsterior  to  the  date  of 
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have  accrued  against  any  person  he  shall  depart  from  and  reside  out  of  the 
State,  the  time  of  his  absence  until  he  shall  have  returned  into  the  State  in 
manner  aforesaid  shall  not  be  taken  as  any  part  of  the  time  limited  for  the 
commencement  of  the  action. 

Skc.  15.  (2752.)  After  Jadsmant  arrested  or  reversed,  Ao.  —  If  in  any 
action  duly  commenced  within  the  time  herein  limited  therefor,  the  writ  shall 
fail  of  a  sufficient  service  or  return  by  any  unavoidable  accident,  or  by  any 
default  or  neglect  of  the  officer  to  whom  it  is  committed;  or  if  the  writ  shall 
be  abated,  or  the  action  otherwise  avoided,  or  defeated,  by  the  death  of  any 
party  thereto,  or  for  any  matter  of  form ;  or  if  after  a  verdict  for  the  plain« 
t\S.  the  judgment  shall  be  arrested;  or  if  a  judgment  for  the  plaintiff  be 
reversed  on  a  writ  of  error,  —  a  new  action  may  be  commenced  for  the  same 
cause  of  action,  at  any  time  within  one  year  after  the  abatement  or  other 
determination  of  the  original  suit,  or  after  the  reversal  of  judgment  therein. 

(2753.)  Verdiot  in  Flmt  Aotion  oonclnaive,  when.  —  If  in  the  original 
action  the  benefit  of  this  chapter  be  pleaded,  and  a  verdict  upon  such  plea 
be  found  for  the  plaintiff,  such  verdict  shall  be  conclusive  evidence  that  the 
original  action  was  commenced  within  the  time  limited  therefor. 

Sec.  16.  (2754.)  Set-off.  —  The  provisions  of  this  chapter  shall  apply  to 
any  debt  alleged  by  way  of  set-off  on  the  part  of  a  defendant;  and  the  time  d 
limitation  of  such  debt  shall  be  computed  in  like  manner  as  if  an  action  there- 
for had  been  commenced  at  the  time  when  the  plaintiff's  action  commenced. 


FLORIDA. 

DIGEST  LAWS,  1822-1881.     Chap.  144. 

Limitation  of  Actions. 

Sec.  1.  Period  of  Limitation.  —  Civil  actions  can  only  be  commenced 
within  the  periods  prescribed  in  this  chapter  after  the  cause  of  action  shall 
have  accrued,  except  where  a  different  limitation  is  prescribed  by  statute. 

Sec.  2.  Real  Property,  Posaeaaion  thereol  —  No  action  for  the  recovery 
of  real  property,  or  for  the  recovery  of  the  possession  thereof,  shall  be  main- 
tained, unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor, 
was  seised  or  possessed  of  the  premises  in  question  within  seven  years  before 
the  commencement  of  such  action. 

Sec.  3.  Aotion  for  Real  Property,  Rents*  fta  —  No  cause  of  action  or 
defence  to  an  action  founded  upon  the  title  to  real  property,  or  to  rents,  or  to 
service  out  of  the  same,  shall  be  effectual,  unless  it  appear  that  the  person 
prosecuting  the  action  or  making  the  defence,  or  under  whose  title  the  action 
is  prosecuted  or  the  defence  is  made,  or  the  ancestor,  predecessor,  or  grantor  of 
such  person  was  seised  or  possessed  of  the  premises  in  question  within  seven 
years  before  the  accruing  of  the  right  of  action  or  defence  in  respect  to  which 
such  action  is  prosecuted  or  defence  made,  or  unless  it  appear  that  the  title  to 
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such  premises  was  dertred  from  the  United  States  or  the  St»te  of  Floidt  1 
within  seven  years  before  the  commencement  of  such  action ;  and  tfae  cauwtf'  J 
action  shall  not  commeace  to  run  until  the   date  of  the   pateut    issued  by  A 
Stal«  or  the  United  States. 

Sec.  4.  PoBseuion  preaumed  from    Legal  Title,    except. — 
action  for  the  recovery  of  real  ]>n)i>erty.  or  the  poBBessioii  thereof,  ti 
establishing  &  legal  title  to  the  iit-eiiii.ws  xhall  be  presumed  to   barst 
sesaed  tberpof  within  the  time  prescribed  bylaw;  and  the  occupati 
premises   by  any  other  person   shall   be  deemed  to  have   been   iitu 
BDbordination  to  tlie  legal  title,  unless  it  np|i«ar  that  such  premises  lift*«'& 
held  and  possessed  adversely  to  ancli   legal   title  for  seven   yeaxe   before  tl 
oommencement  of  such  action. 

Src.  5.  AdTBTse  FoBBBBBion  under  Judpnent  or  ^T^rlttea  Title  d*- 
Bnad.  —  Whenever  it  Bhall  appear  tliat  the  occupant,  or  those  under  wboH 
he  clnims,  entered  into  the  possession  of  premises  under  claim  of  title  exclusim 
of  any  other  rii;hts,  founding  such  claim  upon  a  written  instrument  as  beingB  ' 
conveyanceof  the  premises  in  question,  or  upon  thedecreeor  judgnieot  of  s«aab  ' 
petenl  com't,  and  that  there  has  been  a  continued  occupation  and  poasemim 
tbe  premises  included  in  such  instrument,  decree,  or  judgment  for  seven  ye: 
the  premiiica  so  included  shall  be  deemed  to  have  been  held  adversely,  except  . 
Uiat  where  the  premises  so  included  consist  of  a  tract  divided  into  lots.  Ilw  < 
possession  of  one  lot  shall  not  be  deemed  the  possession  of  any  other  lot  of  tha  I 
aame  tract.  1 

Sec.  6.  DeSnltioD  oontinaed.  —  For  the  purpose  of  constituting  an  ad- 
verse posaession  by  any  person  claiming-  a  title  founded  upon  a  written  instiv  i 
ment,  or  a.  judgment  or  decree,  land  shall  be  deemed  to  have  been  possessed  and  , 
occupied  in  the  following  cases:  First,  where  it  has  been  usually  cultivubJ 
or  improved;  or,  rccoiul,  where  it  hiu  been  protected  by  a  substantial  enclos- 
ure; or.  IhinI,  wliiTe  (allhough  not  indorsed)  it  has  been  used  for  tlie  supplvof 
fuel,  or  o[  fencing- timber  f.ir  Ihe  purjKjse  of  husbandrj-,  or  for  tlie  ordiiiari 
use  of  the  occupant;  or,/curtA.  where  a  known  lot  or  single  f.irin  ba.s  been  panly 
iinproved.  the  portion  of  such  farm  or  lot  that  may  have  been  left  not  cleared 
or  not  enclosed,  according  to  the  usual  course  and  custom  of  die  adjoining 
country,  shall  bu  deemed  to  have  been  occupied  for  the  same  length  of  tinie 
as  the  part  improved  or  ciillivated. 

Sec.  T.  Adverse  PoBBession  defined.  —  Where  it  shall  appear  that  thfm 
ha-s  been  an  actual  coiitiimed  occupiilion  of  premi.ies  under  a  claim  of  title  oc- 
clusive o(  any  other  right,  but  not  fouudpd  upon  a  written  instrument  or  a 
judginent  or  decree,  the  premises  so  actually  occupied,  and  no  other,  shall  l-e 
deemed  to  have  Ih^ii  held  ailversely. 

^FC  8  DefinitioD  conttDued.  —  For  the  purpose  of  constituting  an  ad- 
lerse  jiosst-.  ion  I  \  i  peison  claiming  title  not  foundfii  upon  a  writt*'n  instru- 
ment ju  !t,mPT  t  or  decree,  l.'ind  ."hall  be  dfemed  to  have  bei'u  iiosse.iBed  and 
occui  led  in  the  fiUowing  cases  only:  First,  where  it  has  been  protected  by 
a  substii  tnl  (.nclosnru  or,  lecfin'l,  nlierv  it  h.is  been  usually  cultivated  or 
improve  I 

Sfc   1     Period  of  Infancy,  Ac.  excepted.  —  If  a  person  entitled  to  coni- 


!   any  actmn  for  the  recovery  of  real  property,  or  to  make   t 
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defence  founded  on  the  title  to  real  property,  or  to  rents  or  services  out 
of  the  same,  be,  at  the  time  such  title  shall  first  descend  or  accrue,  either: 
First f  within  the  age  of  twenty-one  years;  or,  second-,  insane;  or,  third,  impris^ 
oned;  or,  fourth,  a  married  woman,  —the  time  during  which  such  disability 
shaU  continue  shall  not  be  deecaed  any  portion  of  the  time  in  this  chapter  lim- 
ited for  the  commencement  of  sueh  action,  or  the  maJcing  such  entry  or  de- 
fence ;  but  such  action  may  be  xx>mmenoed,  or  entiy  or  defence  made,  within 
the  period  of  seven  years  after  such  disability  shall  cease,  or  after  the  death  of 
the  person  entitled  who  shall  die  under  such  disability;  but  such  action  shaU 
not  be  commenced,  or  entry  or  defence  made,  after  that  period. 

Sec.  10.  Personal  Aotions.  —  Actions  other  than  those  for  the  recovery  of 
real  property  can  only  be  commenced  as  follows:-^ Within  twenty  years: 
First,  an  action  upon  a  judgment  or  decree  of  any  court  of  the  United  States,  or 
of  any  State  or  Territory  within  the  United  States ;  second,  an  action  upon  amj 
contract,  obligation,  or  liability  founded  upon  an  instrument  of  writing,  under 
seal  twenty  years,  not  under  seal  five  years.  Within  three  years:  First,  an  ac- 
tion upon  a  liability  created  by  statute,  other  than  a  penalty  or  forfeiture; 
second,  an  action  for  trespass  upon  real  property;  third,  an  action  for  taking, 
detaining,  or  injuring  any  goods  or  chattels,  including  actions  for  the  specific 
recovery  of  personal  property;  yburtA,  an  action  for  relief  on  the  ground  of 
fraud,  the  cause  of  action  in  such  case  not  to  be  deemed  to  have  accrued  until 
the  discovery  by  the  aggrieved  party  of  the  facts  constituting  the  fraud;  ^Jlh, 
an  action  upon  a  contract,  obligation,  or  liability  not  founded  upon  an  instrur 
ment  of  writing,  except  an  action  on  an  open  account  for  goods,  wares,  and 
merchandise.  Within  two  years :  First,  an  action  upon  a  statute  fOT  a  penalty 
or  forfeiture ;  second,  an  action  for  libel,  slander,  assault,  battery,  or  false  im- 
prisonment; third,  an  action  on  an  open  account  for  goods,  wares,  and  mer- 
chandise sold  and  delivered,  and  an  action  for  any  article  charged  in  a  store 
account  shall  not  be  barred  until  four  years. 

Sec.  11.  Balance  of  Mutual  C^ea  Aooount.  —  In  an  action  brought  to 
recover  a  balance  due  upon  a  mutual,  open,  and  current  account,  when  there 
have  been  reciprocal  demands  between  the  parties,  ihe  cause  of  action  shaU 
be  deemed  to  have  accrued  from  the  time  of  the  last  item  proved  in  the  ac- 
count on  either  side. 

Sec.  12.  Other  ActionB.  —  An  action  for  relief  not  hereinbefore  provided 
for  must  be  commenced  within  four  years  after  the  cause  of  action  shall  have 
accrued. 

Sec.  13.  When  Actioii  deemed  oommenoed.  —  An  action  shall  be 
deemed  to  be  commenced,  within  the  meaning  of  this  chapter,  when  the  sum- 
mons or  other  original  process  shall  be  delivered  to  the  proper  officer  to  be 
served,  or  the  complaint  filed  in  the  proper  court. 

Sec.  14.  Causes  accming  against  Absentees.  —  If,  when  the  cause  of 
action  shall  accrue  against  a  person,  he  is  out  of  the  State,  the  action  may 
be  commenced  within  the  term  herein  limited  after  his  return  to  the  State; 
and  if  after  the  cause  of  action  shall  have  accrued  he  depart  the  State,  the 
time  of  his  absence  shall  not  be  part  of  the  time  limited  for  the  commence- 
ment of  the  action. 

Sec.  15.  Actions  by  and  against  Administrators.  —  If  a  person  entitled 

an 


within  the  time  prescribed  therefor,  and  a  judgment  therein  f 
reversed  on  appeal,  the  plaintiff,  or  if  he  die  and  the  cause  of  a 
heire  or  Tepresentativea,  may  cgmmence  a  nen  action  within  < 
rerereal. 

Sec.  17.  Wlien  Disability  avallabla.  —  No  person  si 
of  a  disability,  unlesa  it  existed  when  the  cause  of  action 

Sec.  18.  Effect  of  Bar  by  Statatea  of  another  Btate.- 
of  action  haa  arisen  in  another  State  or  Territory  of  the  Uni 
foreign  countrr,  and  by  the  laws  thereof  an  action  thereon 
tained  against  a  person  by  reason  of  the  lapse  of  time,  uo  ac 
be  maintained  agaiost  him  in  this  State. 

Sec.  19.  Actions  not  heretoforo  barred.  —  All  actit 
barred  bj  statute,  or  that  will  be  barred  within  iixty  days  : 
hereof,  sliall  not  be  affected  by  limitations  of  this  chapter 
from  the  date  of  the  approTal  hereof. 

Sec.  20.  Aot  not  to  apply  in  Certain  Caaaa. — This 
apply  to  any  action  by  this  State,  or  any  officer  or  parson 
State,  or  any  action  by  or  in  behalf  of  the  Trustees  oif  the  I 
meat  Fund,  or  of  the  Seminary  or  School  Fund,  or  of  the  Bo 
of  the  Stat«,  or  of  any  county  or  mnnioipal  corporation  or  Bcho 
this  State,  or  with  respect  to  any  moneys  or  property  held  or 
officer  or  trustee  or  his  sureties. 

Sec.  21.  Limitation  aftor  Rwoiaal  of  Jadgmont.  —  II 
suits  judgment  be  given  for  the  plaintiff,  and  the  same  be  after 
error,  or  a  verdict  pass  for  the  plaintiff,  and  npon  matter  alli 
judgment  the  judgment  be  given  against  the  plaintiff,  that  he 
bis  plaint,  writ,  or  bill,  in  all  snch  cMes  the  par^ plaintiff,  hia 
or  administrators  (as  the  case  shall  raqnire),  may  commenes 
suit  from  time  to  time  within  one  year  next  after  ouch  Jndgn 
(uch  judgment  given  against  ttie  plaintiff,  and  not  after. 
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GEORGIA. 

CODE.  1873.    Part  II.,  Title  VII.,  Chap.  IX.,  Art.  IX. 

Limitation  of  Actions  on  Contracts. 
Skc.  I.  —  Periods  of  Limitation, 

Sec.  2913.  On  Foreign  Judgments.  —  All  suits  upon  judgments  obtained 
out  of  this  State  shall  be  brought  within  live  years  after  such  judgment  is 
obtained. 

Sec.  2914.  On  Domestic  Judgments. -^  No  judgment  hereafter  obtained 
in  the  courts  of  this  State  shall  be  enforced  after  the  expiration  of  seven  years 
from  the  time  of  its  rendition,  when  no  execution  has  been  issued  upon  it;  or 
when  execution  has  been  issued,  and  seven  years  have  expired  from  the  time 
of  the  last  entry  upon  the  execution,  made  by  an  officer  authorized  to  execute 
and  return  the  same, — such  judgment  may  be  revived  by  scire  facias^  or  be  sued 
on  within  three  years  from  the  time  they  become  dormant. 

Sec.  2915.   On  Bpecicdties.  —  Actions  upon  bonds  or  other  instruments 
under  seal  shall  be  brought  within  twenty  years  after  the  right  of  action 
accrues;  but  no  instrument  shall  be  considered  under  seal  unless  so  recited  in    I 
the  body  of  the  instrument. 

Sec.  2916.  Statutory  Rights.  —  All  suits  for  the  enforcement  of  rights 
accruing  to  individuals  under  statutes,  acts  of  incorporation,  or  by  operation  of 
laWf  shall  be  brought  within  twenty  years  after  the  right  of  action  accrues. 

Sec.  2917.  Simple  Contracts.  —  All  actions  upon  promissory  notes,  bills 
of  exchange,  or  other  simple  contract  in  writing,  shall  be  brought  within  six 
years  after  the  same  becomes  due  and  payable. 

Sec.  2918.  Open  Accounts.  —  All  actions  upon  open  account,  or  for  the 
breach  of  any  contract  not  under  the  hand  of  the  party  sought  to  be  charged, 
or  upon  any  implied  assumpsit  or  undertaking,  shall  be  brought  within  four 
years  after  the  right  of  action  accrues. 

Sec.  2919.  Bills  of  Review  and  for  New  Trial.  —  All  bills  of  review 
or  for  a  new  trial  in  a  court  of  equity  (unless  the  latter  be  founded  on  proof  of 
perjury  in  a  material  witness  for  the  successful  party)  shall  be  brought  within 
three  years  after  such  a  decree  or  judgment  has  been  rendered. 

Sec.  2920.  Certiorari.  — All  writs  of  certiorari  shall  be  allowed  and  brought 
within  three  montlis  after  the  rendition  of  the  judgment  sought  to  be  reversed. 

Sec.  2921.  Writs  of  Error. —  All  writs  of  error  must  be  sued  out  within 
thirty  days  from  the  adjournment  of  the  court  where  the  decision  complained 
of  was  made,  or,  if  made  at  chambers,  from  the  time  of  the  decision. 

Sec.  2922.  Suits  against  iSzecntors,  Administrators,  Ac.  —  All  actions 
against  executors,  administrators,  guardians,  or  trustees,  except  on  their  bonds, 
must  be  brought  within  ten  years  after  the  right  of  action  accrues. 

Sec.  2923.  Other  Actions  ex  Contractu.  —  All  other  actions  upon  oon« 
tracts,  express  or  implied,  not  hereinbefore  provided  for,  must  be  brought 
within  four  years  from  the  accrual  of  the  right  of  action. 
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Sec.  2924.  limitations  in  Equity.  —  The  limitations  herein  prorided 
apply  equally  to  courts  of  law  and  equity;  and,  in  addition  to  the  aboTe, 
courts  of  equity  may  interpose  an  equitable  bar,  in  accordance  with  the 
established  rules  of  such  courts,  whenever,  from  the  lapse  of  time  and  laches  of 
the  complainant,  it  woold  be  inequitable  to  allow  a  party  to  enforo  his  legal 
rights. 

Sec.  2925.  Suits  by  Informers.  —  AH  actions  by  informers  to  recover  any 
fine,  forfeiture,  or  penalty  shall  be  oonsmenosd  within  one  year  from  the  time  the 
defendant's  liability  thereto  was  discovered,  or  by  reasonable  diligence  coald 
have  been  discovered. 

Sec.  2925  (a).  Limitations  to  operate  against  the  State.— [When,  hr 
the  provisions  of  the  foregoing  sections,  a  private  person  would  be  bined  d 
bis  rights,  the  State  shall  be  barred  of  her  rights  under  tiie  same  chviiin- 
stances.] 

Sbo.  n^ '^  Exeepthfu  mtd  DisaibSkim. 

Sec.  2926.  Persons  exoepted.  -^  Married  women,  infants,  idiote,  orinnae 
persons,  or  persons  imprisoned,  who  are  sodi  when  tiie  cause  of  action  aocnied, 
shall  be  entitled  to  the  same  time,  after  the  disability  is  removed,  to  hrngaD 
action,  as  is  prescribed  in  this  code  for  other  persons. 

Sec.  2927.  DisabiUties  ooouirlng  after  Aoornal  ta  RIglit— If  eithv 
of  the  foregoing  disabilities  happens  after  the  right  of  action  accmee,  and  ii 
not  voluntarily  caused  or  undertaken  by  tiie  person  claiming  tiie  benefit  there- 
of, the  limitation  shall  cease  to  operate  during  its  continuance. 

Sec.  2928.  Unrepresented  Bstate.  — The  time  ooenrring  between  Iki 
death  of  a  person  and  representation  taken  upon  lus  estate,  or  beiweea  the 
termination  of  one  administration  and  the  connnencement  of  another,  shall  oit 
be  counted  against  his  estate:  Provided,  such  time  does  not  exceed  five  yean; 
but  at  the  expiration  of  that  time  the  limitation  shall  commence,  lhoa|^  the 
cause  of  action  accrued  after  his  death. 

Sec.  2929.  Absenoe  from  State  of  Delsndaiit.  —  If  tibe  deftodaBt^ia 
any  of  the  cases  herein  named,  shall  remove  from  this  State,  the  time  of  lis 
absence  from  the  State,  and  until  he  returns  to  reside,  shall  not  be  eooaied  or 
estimated  in  his  favor. 

Sec.  2930.  Joint  Aotion  and  a  Part  baxred.  —  If  lliereisa  jcnati^ 
of  action,  and  some  of  the  persons  iiaving  suoh  right  are  under  any  of  ^ 
foregoing  disabilities,  the  terms  mentioned  herein  shall  not  be  compnled  agiiDi^ 
suoh  joint  action  until  all  the  disabilities  are Temoved;  but  if  tbe  ma^Okma^ 
be  severed,  and  each  sue  for  his  own  share,  those  free  from  disability  ihall  he 
barred,  and  the  rights  of  those  only  protected  who  are  imder  suoh  disabSi^* 
[  Sec.  2931.  Fraud.  -^  If  the  defendant,  or  those  under  whom  he  (ium 
•has  been  guilty  of  a  fraud  by  which  the  plaintiif  has  been  debarrsd  or  ilitign^ 
from  his  action,  the  period  of  limitation  ahail  ran  only  firom  the  tnssf  iki 
discovery  of  the  fraud. 

(Sec.  2932  repealed  by  act  of  1869.) 

Sec.  2933.  Claims  pleaded  as  Set-off.— Whete  any  maftler  haa Isii 
pleaded  as  a  set-off  in  a  suit,  and  the  suit  is  dismissed,  or  the 
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of  withoat  a  bearing  i^)on  the  merita  of  the  set-off^  lach  set-off  shall 
ot  be  barred  ontil  the  expiration  of  six  months  next  after  the  time  of  such 
iq[»oaition  of  such  suit 

Skc.  m.  —  New  Promise, 

8xc.  2934,  New  Promise  must  be  In  Writing.  —  A  new  promise,'  in 
rder  to  renew  a  right  of  action  already  barred^  or  to  constitute  a  point  from 
rhidi  the  limitation  shall  oommenoe  running  on  a  right  of  action  not  yet 
arred,  must  be  in  writing,  either  in  the  party's  own  handwriting,  or  subscribed 
y  him,  or  some  one  authorized  by  him. 

Sbc.  2035.  ESieot  of  Oradlt  on  Note.  —  A  payment  entered  upon  a 
rrittenr  evidence  of  debt  by  the  debtor,  or  any  other  written  acknowledgment 
I  the  existing  liability,  is  equivalent  to  a  new  promise  to  pay. 

Sko.  2036.  BSect  of  Hew  Promiao.  —  A  new  promise  revives  or  extends 
16  original  liability ;  it  does  not  create  a  new  one. 

Sbc.  2037.  Hew  Promiae  by  Partner.  -*  After  the  dissolution  of  a  part> 
ership,  a  new  promise  by  one  pai'tner  revives  or  extends  the  partnership  debts 
nly  as  to  himself,  and  not  as  to  his  copartners. 

Sbc.  2088.  By  Joint  Contractor.  —  In  eases  of  joint  or  joint  and  several 
cmtracts,  a  new  promise  by  one  of  the  contractors  operates  only  against  him- 
all 


INDIANA. 
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Limitation  of  Civil  Actions. 

Sbc.  210.  8ix  Tears.  —  The  following  actions  shall  be  commenced  within 
iz  years  after  the  cause  of  action  has  accrued,  and  not  afterwards:  — 

Fint.  On  accounts  and  contracts  not  in  writing. 

Second.  For  use,  rents,  and  profits  of  real  property. 

Third.  For  injuries  to  property,  damages  for  any  detention  thereof,  and  for 
ecoveriDg  possession  of  personal  property. 

Fourth.  For  relief  against  frauds. 

Sjec.  211.  Two  Teara.  — The  following  actions  shall  be  commenced  within 
he  periods  herein  prescribed  after  the  cause  of  action  has  accrued,  and  not 
jfterwards:  — 

Fintt.  For  injuries  to  person  or  character,  and  for  a  forfeiture  or  penalty 
;iven  by  statute,  within  two  years. 

Second,  All  actions  against  a  sheriff  or  other  public  officer,  or  against  such 
ffioer  or  his  sureties  on  a  public  bond,  growing  out  of  a  liability  incurred  by 
loing  an  act  in  an  officiid  capacity,  or  by  the  omission  of  an 
Aoial  dutf,  within  three  years;  but  an  action  may  be  brought  Three  Teaxi^ 
gainst  the  officer  or  his  legal  representatives,  for  money  col- 
Qcted  in  an  official  capacity,  and  not  paid  over  at  any  time  Six  Tear^ 
rithin  six  years. 
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8kc.  2024.  Llmitationa  In  Equity.  —  The  limitations  herein  proridad  i 
Apply  equally  to  courta  of  law  and  equity;  and,  in  additioD  to  the  abo*^- 
courts  of  equity  may  interpose  an  equitable  bar,  in  accordance  with  tfac 
eatabliahed  rule^  of  such  courts,  wheiiuver,  from  the  tap.'ie  of  time  and  Inches  at 
the  oomplaiDant,  it  would  be  inequitable  to  allow  a  {mrty  to  eufoioe  his  \fgU 

Skc.  Sfl25.  Suits  hy  luformen,  —  All  actions  by  informers  to  recorer  anf 
fine,  forfeiture,  or  penalty  shall  be  commenced  within  one  year  fi'om  the  time  t^  , 
defendant's  liability  tbereio  was  discovered,  or  by  reasouable  ditig«iice  could 
bun  been  discovered.  i 

Sec.  2035  (a).  UmttaUona  to  operate  asaliut  the  State.  —  [When,  bf  j 


the  provisions  of  the  foregoing  sections,  a  private  person  would  be  barred  4C 
Itis  righte,  the  State  diall  be  barred  of  her  rights  under  the  same  circuin- ' 
ttancea.]  * 

Sro.   n.  —  Exerptioni  and  Ditahilititi. 

Skc.  392fl.  Penona  excepted.  —  Married  women,  infants,  idiots,  or  inuM 
persons,  or  persons  impriaoned,  who  are  such  when  the  cause  of  action  aocmed, 
■hall  be  eotiUed  to  the  same  time,  after  tlie  disability  is  remoreil,  bo  bring  aa 
aeUon,  as  is  prescribed  in  this  code  for  otiier  persons. 

Sec.  29^.  DiaabUitiM  ooownng  after  AoonMl  of  RJgbt. — If  either 
of  the  foregoing  disabilities  happens  after  the  right  of  action  accrq(>«i.  and  k 
not  voluntarily  caused  or  undertaken  by  the  person  claiming  the  benefit  there- 
Vt,  the  limitation  shall  cease  U>  operate  during  its  continuanoe- 

Skc.  2628.  Uuiepreaeuted  Batata.  — The  time  occurring  between  thi 
death  of  a  person  and  representation  taken  upon  his  estate,  or  b<>tw(vii  th' 
termination  of  one  administration  and  the  commencement  of  another,  shall  nM 
be  counted  against  his  estate:  JVoriV/crf.  snch  time  does  not  eicceed  five  years: 
but  at  the  expiration  of  that  time  the  limitation  ehall  commence,  though  the 
cause  of  action  accrued  after  his  death. 

Sec.  2!)2!).  Absence  from  State  of  Defsudant. —  If  the  defendant,  in 
any  of  the  ciist's  hi'reiti  naiiu'd,  shall  remove  from  tliis  State,  the  time  of  hi« 
absence  from  tiie  State,  aud  until  he  returns  to  reside,  shall  not  be  counted  or 
estimated  in  his  favor. 

Sec.  29:10.  Joint  Action  and  a  Part  barred.  —  If  there  is  a  joint  richt 
of  action,  and  some  of  Uie  persons  having  such  right  are  under  any  of  the 
foregoing  disabilities,  the  terms  mentioned  heri'in  shall  not  be  computed  acainsl 
Buch  joint  action  until  ali  the  disabilities  are  removed;  but  if  the  action  mii;ht 
be  severed,  and  each  sue  for  his  own  share,  those  free  from  disabilitv  shall  be 
barred,  and  the  rights  of  those  onlv  prottcteU  who  are  under  such  disabilitv. 

Skc.  20:11.  Fraud.  —  If  the  defendant,  or  those  undrr  whom  he  claim<. 
has  been  guilty  of  a  fraud  by  nhich  the  plaintiff  has  been  debarred  or  determl 
from  his  action,  the  ]>eriod  of  bniitation  shall  run  only  from  the  time  of  iht 
discovery  of  the  fraud. 

(Sec.  20:)2  repealed  by  act  of  1%D  ) 

Src.  29^1:1.  Clalmi  pleaded  as  Set-off — 'Where  any  matter  has  beeD 
pleaded  as  a  set-o&  in  a  suit,  and  the  suit  is  dismissed,  or  the  case  is  otberwiw 
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disposed  of  wiihoat  a  bearing  upon  the  meiita  of  the  set-off^  lach  set-off  shall 
not  be  barred  until  the  expiration  of  six  months  next  after  the  time  of  suoh 
disposition  of  such  suit. 

Skc.  III.  —  New  Promise, 

Sec.  2034.  New  Promise  must  be  In  Writing.  —  A  new  promise,'  in 
order  to  renew  a  right  of  action  already  barred»  or  to  constitute  a  point  from 
which  the  limitation  shall  commence  running  on  a  right  of  action  not  yet 
barred,  must  be  in  writing,  either  in  the  party's  own  handwriting,  or  subscribed 
by  him,  or  some  one  authorized  by  him. 

Sec.  2935.  Effect  of  Credit  on  Note.  —  A  payment  entered  upon  a 
writteir  evidence  of  debt  by  the  debtor,  or  any  other  written  acknowledgment 
of  the  existing  liability,  is  equivalent  to  a  new  promise  to  pay. 

Sec.  2936.  Effect  of  New  Promise.  — A  new  promise  revives  or  extends 
the  original  liability ;  it  does  not  create  a  new  one. 

Sec.  2937.  New  Promise  by  Partner.  -*  After  the  dissolution  of  a  part- 
nership,  a  new  promise  by  one  partner  revives  or  extends  the  partnership  debts 
only  as  to  himself,  and  not  as  to  his  copartners. 

Sec.  2938.  By  Joint  Contractor.  —  In  cases  of  joint  or  joint  and  several 
contracts,  a  new  promise  by  one  of  the  contractors  operates  only  against  him- 
self. 
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Sec.  210.  Six  Tears.  —  The  following  actions  shall  be  commenced  within 
six  years  after  the  cause  of  action  has  accrued,  and  not  afterwards:  — 

FirsL  On  accounts  and  contracts  not  in  writing. 

Second,  For  use,  rents,  and  profits  of  real  property. 

Third,  For  injuries  to  property,  damages  for  any  detention  thereof,  and  for 
recovering  possession  of  personal  property. 

Fourth,  For  relief  against  frauds. 

Sec.  211.  Two  Tears.  —  The  following  actions  shall  be  commenced  within 
the  periods  herein  prescribed  after  the  cause  of  action  has  accrued,  and  not 
afterwards :  — 

First.  For  injuries  to  person  or  character,  and  for  a  forfeiture  or  penalty 
given  by  statute,  within  two  years. 

Second,  All  actions  against  a  sheriff  or  other  public  officer,  or  against  such 
offioer  or  his  sureties  on  a  public  bond,  growing  out  of  a  liability  incurred  by 
doing  an  act  in  an  officiid  capacity,  or  by  the  omission  of  an 
official  duty,  within  three  years;  but  an  action  may  be  brought  Three 
against  the  officer  or  his  legal  representatives,  for  money  col- 
lected in  an  official  capacity,  and  not  paid  over  at  any  time  Six 
within  six  years. 
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Third.  Ten  Tears,  —  For  the  recovery  of  real  property  sold  on  execution, 
brought  by  the  execution,  debtor,  his  hKii-s,  or  any  person  claiming  uudcr 
him.  by  title  acquired  after  tlie  date  of  the  judguieut,  within  teu  yeare  after 
the  attle. 

Fourth.  Five  Tears.  —  For  tlie  recovery  of  real  property  sold  by  executon, 
ndmiuistrators,  guardiaua,  or  comtniasioiien  of  a  coui't,  upou  a  judgment  spe- 
cially directing  tlie  sale  of  property  sought  to  be  recovered,  brought  by  a  party 
to  the  judgment,  hia  heirs,  or  any  person  claiming  a  title  under  a  parly,  ac- 
quired after  tba  data  of  the  judgnieut,  witliiu  five  years  after  the  sale  is 
confirmed. 

Fiflk.  Twenty  Tear*.  —  Upon  contracts  in  writrng,  judgments  of  a  court 
of  record,  and  for  the  recovery  of  the  posseasiou  of  real  estate,  withiu-twen^ 

Sec.  312.  Fifteen  years.  —  All  actions  not  limited  by  any  other  statute 
shall  be  brought  within  fifteen  years.  In  special  cases,  where  a  different  lim- 
itation is  prescribed  by  statute,  the  provisious  of  this  chapter  (^cu-ticlej  ah«ll 
not  apply. 

Sec.  213.  Mutual  Aoooants.  —  In  an  action  brought  to  recover  a  balance 
due  npon  a  nnitual.  open,  and  current  account  between  the  parties,  the  cause 
of  action  shall  be  deemed  to  have  accrued  fi'om  the  date  of  the  la^t  item 
proved  in  the  account  on  either  side. 

Sec.  oh.  Bet-oS,  ^  A  party  to  any  action  may  plead  or  reply  a  eet-ofT  or 
payment  to  the  amount  of  any  cause  of  action  or  defence,  not  withstanding 
such  setHslT  or  payment  is  barred  by  the  statute. 

Sec.  315.  Two  Teaia  after  DlaablUty  Action  may  be  brongbt.  —  Any 
person  being  under  legal  disabilities  when  the  cause  uf  action  accrues,  may 
bring  his  action  within  two  years  after  the  disability  is  removed. 

Sec.  216.  When  Defendant  la  absent  from  State.  — The  time  during 
which  the  defendant  is  a  non-resident  of  the  State,  or  absent  on  public  busi- 
ness, shall  not  be  computed  in  any  of  the  periods  of  limitation  ;  but  wlien  a 
cause  has  l>een  fully  barre<l  by  the  laws  of  tlie  place  wh^reJliejicttaKiant 
resided,  such  l^r  sliall  be  the  same  defence  herf  as  though  it  h.-kd  arisen  in 
,  this  Sate:  Froadetl,  that  the  provisions  of  tliis  section  shall  be  construed  to 
I   apply  only  to  causes  of  .iction  arising  wltliout  this  State. 

Sec.  217.  When  Snit  may  be  biougtit  by  or  againit  an  Administrator. 
—  If  any  person  entitled  to  bring,  or  liable  to  any  action,  jiiiill  die  before  the 
espiiation  of  the  time  limited  for  lhi>  action,  tlie  Ciiuse  of  action  slii^ll  survive 
to  or  against  his  reprcsentativv-s,  and  may  be  biou^fht  at  any  time  after  the 
expiration  of  the  time  liniitud  within  ei^lileen  months  after  the  death  of  such 
pei'soii. 

Sec.  213.  When  a  Nevr  Action  may  be  brouglit.  —  If  after  tlie  com- 
mencement of  an  action  the  plaintiS  fail  Iherein.  from  any  cause  except  neg- 
ligence in  the  prosecution,  oi-  the  action  abate  or  be  defeated  by  the  death  of 
a  parly,  or  JLidgineLit  be  anesttd  or  reveised  on  appeal,  a  new  action  tnav  be 
brought  witliin  tive  jeara  after  such  determination,  and  be  deemed  a  continu- 
ation of  the  first  for  the  purjiose  h3rein  contemplati'd. 
[  Sec.  -'19.  Concealment  of  Cauae  of  Action.  —  If  any  por.son  liable  to  an 
'    action  shall  conceal  tie  fact  from  the  knowledge ot  the  jn-rsou  entitled  thereto, 
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the  action  may  be  commenced  at  any  time  within  the  period  of  limitation  •! 
after  the  discovery  of  the  cause  of  action. 

Sec.  220.  New  Promise  to  be  in  Writing;.  —  No  acknowledgment  or 
promise  shall  be  evidence  of  a  new  or  continuing  contract  whereby  to  take  the 
case  out  of  the  operation  of  the  proviflions  of  this  chapter  [article],  imless  the 
same  be  contained  in  some  writing  signed  by  the  party  to  be  charged  thereby. 

Sec.  221.  Promise  of  one  Joint  Contractor,  &o.,  not  to  render  another 
liable.  —  The  acknowledgment  or  promise  of  one  joint  contractor,  executor,  or 
administrator  shall  not  render  any  other  joint  contractor,  executor,  or  admin- 
istrator liable  under  the  provisions  of  this  chapter  [article]. 

Sec.  222.  In  Case  of  Several  Defendants,  some  being  barred.  —  In 
actions  against  two  or  more  defendants,  when  the  plaintiff  is  barred  by  the 
provisions  of  this  chapter  [article],  as  to  one  or  more  of  the  defendants,  and  is 
entitled  to  recover  against  others  for  any  cause,  judgment  shaU  be  rendered 
against  those  liable,  and  for  those  not  liable. 

Sec.  223.  Payment  —  Nothing  contained  in  the  preceding  sections  shall 
take  away  or  lessen  the  effect  of  any  payment  made  by  any  person ;  but  no 
indorsement,  or  memorandum  of  any  payment  made  upon  any  instrument  of 
writing,  by  or  on  behalf  of  the  party  to  whom  the  payment  shaU  purport  to  be 
made,  shall  be  deemed  sufficient  to  exempt  the  case  from  the  provisions  of  this 
chapter  [article]. 

Sec.  224.  Bar  applies  to  the  United  States  and  the  State.  —  Limita- 
tion of  actions  shall  bar  the  State  of  Indiana  and  the  United  States  as  other 
persons. 

Sec.  225.  Judgments  and  Decrees  deenied  satisfied  after  Twenty 
Tears.  —  Every  judgment  and  decree  of  any  court  of  record  of  the  United 
States,  or  of  this  or  any  other  State,  shall  be  deemed  satisfied  after  the  expi- 
ration of  twenty  years. 

Sec.  226.  "When  Part  of  the  Plaintiffi  are  barred. — In  cases  where 
part  only  of  the  persons  entitled  to  bring  an  action  are  barred  by  the  statute 
of  limitations,  all  may  be  joined  as  plaintiffs;  and  when  it  shall  appear  to  the 
satisfaction  of  the  court,  by  admission  or  otherwise,  that  part  of  the  plaintiffs 
are  barred  by  the  statute,  the  court,  upon  motion,  shall  order  the  names  of 
such  plaintiffs  to  be  struck  from  the  record,  and  the  action  may  be  prosecuted 
by  those  not  barred. 

Sec.  227.  When  one  Joint  Debtor  liable  for  a  Payment  by  another. 
—Neither  a  joint  debtor  or  his  representatives,  in  whose  favor  the  statute  of 
limitations  has  operated,  shall  be  liable  to  a  joint  debtor  or  surety,  or  their 
representatives,  upon  payment  by  such  joint  debtor  or  surety,  or  their  repre- 
sentatives, of  the  debt  or  any  part  of  it. 

Sec.  228.  Husband  and  Wife.  —  The  statute  of  limitations  shall  in  no 
case  bar  the  right  of  the  husband  to  join  with,  and  sue  for  the  use  of,  the  wife, 
at  any  time  during  coverture,  in  any  action  which  would  suryive  to  her  after 
the  removal  of  her  disability. 
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IOWA. 
REVISED  CODE,  1860.    Title  17.  Chap.  2. 

8kc.  2529.   Period  ot  —  The  following  actionH  may  be  brought  withio  tl 
times  herein  limited  respeottvely  Bfl«r  tlieir  causes  accrue  aiid   not  aiterwani^ 
eicept  wheo  otherwige  upecially  declared :  — 

1 .  Two  Tear*.  —  Actious  foundeii  on  itijiiries  to  the  person  or  repuUtto^ 
whether  based  oii  contract  or  tort,  or  for  a  statute  peualt;,  within  two  jean;>' 
S.  Actions  to  enforce  a  mechanio'B  lien,  within  two  yeaxi  from  the  tiuMoti 
filing  the  BUtement  in  the  clerk's  office. 

8.  Thr»e  Tkara.  —  Those  against  a  sheriff  or  oCber  public  officer,  growiof  . 
out  of  a  liability  incurred  by  the  doing  of  an  net  in  an  official  capticity  or  by  ' 
the  omission  of  an  official  duty,  including  the  nou-pajmenl  of  money  collected 
OD  execution,  within  three  years. 

i.  Five  Teara.  —  Those  founded  on  unwritten  contracts,  those  brought  te 
injuries  to  property,  or  for  relief  on  the  ground  of  fraud  In  caaes  herelofdn 
■olely  cognizable  in  a  eoort  of  chancery,  and  alt  Other  actions  not  othenviM 
provided  for  in  this  respect,  within  five  years. 

6,  Ten  Tean.  —  Those  foiuided  on  written  contracts,  on  judgmenta  of  uij 
coiirts,  except  those  courts  provided  tor  in  tlie  next  section,  and  those  broudit 
for  the  recovery  of  real  property,  within  ten  years. 

6.  Twenty  Teeie,  — Those  founded  on  a  judgment  of  a  court  of  recordi  ' 
wbether  of  this  or  of  any  other  of  the  United  States,  or  of  the  federal  oouttt  ' 
of  the  United  .States,  within  twenty  years. 

Sec.  2i>:i0.  Fraud.  Ittiatake.  Trespass.  —  In  iictions  for  relief  on  the 
ground  of  fraud  or  mistake,  and  in  actions  for  trespass  to  property,  the  cause 
of  action  shall  not  be  deemed  to  have  accrued  until  tlie  fraud,  mistake,  or  tres- 
pass complained  of  sliall  iiave  been  di.-tcovered  by  the  party  aggrieved. 

Sec.  25-11.  Open  Account. -— Where  there  is  a  continuous  ogien  current 
account,  the  cause  of  action  shall  be  deemed  to  have  accrued  on  the  dat«  of  the 
last  item  therein,  as  proved  on  the  tri»l. 

Skc.  3-~>lt2.  Commencement  of  Action.  —  The  delivery  of  tlie  original 
notice  to  the  sherilf  of  the  pr<>|>er  co\inty  with  intent  that  It  be  .served  i  mine- 
diately,  which  intent  shall  be  prt'sumed  unless  the  contrary  apjH-ars,  or  the 
actual  service  o£  tliat  notice  by  anotlier  person,  is  a  conimenceiiKsnt  of  the 

.Skc.  2.>>:!.  Non-residence.  ^  Till!  time  during  which  a  defendant  is  ■ 
non-resident  of  the  State  sliall  not  bo  included  in  computing  any  of  the 
periods  of  limitation  al)ove  prei'crilietl. 

^y.c.  25:|'l.  Exception.  —  When  a  cause  of  action  has  been  fully  barred  hj 
the  laws  of  any  country  whi're  the  ilufendaiit  has  previously  resided,  such  bsr 
shall  be  the  same  defence  here  as  thnngh  it  had  arisen  under  the  provisions  fif 
this  chapter;  but  tliis  section  sliull  nut  apply  to  causes  of  action  arisin"  w  itiiin 
this  State. 

Sbc.  253.).    Minors  aud  Insane  Fersous.  —  Tlio  times  limit.-, 1  for  iiclions 
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herein,  except  those  bnmgfat  for  penalties  and  forfeitures,  shall,  in  favor  of 
minors,  as  defined  by  this  code,  and  persons  insane,  be  extended  so  that  they 
shall  have  one  year  from  and  after  the  termination  of  such  disability  within 
which  to  commence  said  actions. 

Sec.  2536.  Dei^th.  ISzoeptioii.  R.  8.  2748.  —  If  the  person  entitled  to  a 
cause  of  action  die  within  one  year  next  previous  to  the  expiration  of  the 
limitation  above  provided  for,  the  limitation  above  mentioned  shaU  not  apply 
until  one  year  after  such  death. 

Seo.  2537.  Failure  of  Action.  R.  8. 2749.  —  If,  after  the  commencement 
of  an  action,  the  plaintiff  fail  therein  for  any  cause  except  negligence  in  its 
prosecution,  and  a  new  suit  be  brought  within  six  months  thereafter,  the 
second  suit  shall,  for  the  |mrposes  herein  contemplated,  be  deemed  a  continua- 
tion of  the  first. 

Sec.  2538.  Bank-bills.  R.  8.  2750.  —  The  above  limitations  and  provi- 
sions shaU  not  apply  to  evidences  of  debt  intended  to  circulate  as  money,  but 
shall,  in  other  respects,  be  applicable  to  all  actions  brought  by  or  against  all 
bodies  corporate  and  politic,  except  when  otherwise  expressly  declared. 

Sec.  2539.  Admiaeion  in  Writing.  R.  8.  4751.  —  Causes  of  action 
founded  on  contract  are  revived  by  an  admission  that  the  debt  is  unpaid,  as 
well  as  by  a  new  promise  to  pay  the  same.  But  such  admission  or  new 
promise  must  be  in  writing,  signed  by  the  party  to  be  charged  thereby. 

Sec.  2540.  CounteroUdm.  —  A  counterclaim  may  be  pleaded  as  a  defence 
to  any  cause  of  action,  notwithstanding  tbo  same  is  barred  by  the  provisions  of 
this  chapter,  if  such  counterclaim  so  pleaded  was  the  property  of  the  party 
pleading  it  at  the  time  it  became  barred,  and  the  same  was  not  barred  at  the 
time  the  claim  sued  on  originated ;  but  no  judgment  thereon  except  for  costs 
can  be  rendered  in  favor  of  the  party  so  pleading  the  same. 

Sec.  2541.  Injunction  or  8tatutor7  Prohibition.  —  When  the-commence> 
ment  of  an  action  shall  be  stayed  by  injunction  or  statutory  prohibition,  the 
time  of  the  continuance  of  such  injunction  or  prohibition  shall  not  be  part  of 
the  time  limited  for  the  oommencement  of  the  action. 

Sec.  2542.  8ohool  Fund.  —  The  provisions  of  this  chapter  shall  not  be 
applicable  to  any  action  brought  on  any  contract  for  any  part  of  the  school 
fond. 
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REVISED  STATUTES  (Ed.  op  1881).    Chap.  88. 

LnnTATiOKS. 

An  Act  in  r^^d  to  Limitations.  [Approved  April  4, 1872.  In  force  July 
1,  1872.    L.  1871-72,  p.  556.] 

1.  Twenty  Tears.  —  Sec.  1.  Be  it  enacted,  &c.,  that  no  person  shall  com* 
mence  an  action  for  the  recovery  of  lands,  nor  make  an  entry  thereon,  unless 
within  twenty  years  after  the  right  to  bring  such  action  or  make  such  entry 
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firat  accrued,  or  wiUiin- twenty  years  after  he  or  thoKo  from,  by,  or  under  w 

he  clainis,  have  beeu  seised  or  poseesaed  of  the  prumiaes,  except  aa  hereinafter 

pTOvided. 

2.  Time,  ho«r  oomputed.  —  Sec.  2.  If  such  right  or  title  first  accrued  to 
an  ancestor  oi'  predecessor  of  the  person  who  hriogs  the  aetiou  or  makes  the 
entry,  or  to  any  pursou  from,  by,  or  under  wbuni  he  clHima,  the  twenty  yean 
ahall  be  computed  from  tlie  time  when  the  right  or  title  so  first  accrued. 

9.  'When  Right  of  Entry  or  to  bring  Aotion  aooniM.— Sec.  3.  The 
right  to  make  an  entry  or  bring  an  actiou  to  recover  land  shall  be  deemed  to 
have  first  accrued  at  the  limes  respectively  hereinafter  mentioDed,  that  is  to 
say:  — 

FirKi,  AVhen  any  person  is  disseised,  his  right  of  entry  or  of  actioa  aludl 
be  deemed  to  have  accrued  at  the  time  of  such  disseisiu. 

Secund.  When  lie  claims  as  heii'  or  devisee  of  oiio  who  died  seised,  his  riglit 
eball  be  deenied  to  have  accrued  at  the  time  of  aueh  death,  uiiloss  th<-iv  i«  a 
teuBQcy  by  the  curtesy  or  other  etitate  intervening  after  tlio  cJeaUi  of  raeh 
anceaUir  or  devisur;  in  which  cane  liis  right  shall  be  deemed  to  acvruu  when 
such  intermediate  estate  expires,  or  when  it  would  have  expired  by  its  own 
limitations. 

Third.  When  there  is  such  an  intennedinte  estate,  and  in  ail  other  caaes 
wLeu  the  party  claims  by  force  of  any  remainder  or  reversioi),  his  right,  ao  far 
as  it  is  affected  by  the  limitation  herein  prescribed,  shaU  be  deemed  to  kocrue 
when  the  intermediate  or  precedent  estate  would  have  expired  by  its  own 
limitation,  notwithstanding  any  forfeiture  thereof  by  which  he  might  hare 
entered  at  an  earlier  time. 

Fourth.  The  preceding  clause  shall  not  prevent  a  person  from  entering  when 
entitled  to  do  so  by  reason  of  ony  forfeiture  or  breach  of  condition;  but  if  ha 
claims  tinder  such  a  title,  his  riglit  shall  be  deemed  to  have  accrued  when  the 
forfeiture  was  incurred  or  the  condition  was  broken, 

Fi/ih.  Ill  all  cases  not  otlierwise  specially  provided  for,  the  right  shall  be 
deemed  to  have  accrued  when  the  claimant,  or  the  person  under  »lioiii  lie 
claims,  first  became  entitled  to  the  posses.-^ion  of  tlie  pienii^s  uudcr  the  title 
upon  which  the  entry  or  the  action  is  founded. 

4.  Seven  Tears,  wltti  Posaeaeion  and  Record  Title,  &c-  —  Sec.  4. 
Actions  brought  for  the  reciivmy  of  any  lands,  tenements,  or  hereditninenta  of 
which  any  person  may  be  jiossesrieJ  by  actual  residence  thci'enn  fur  seien 
Buccesfiive  year.t,  having  a  connected  title  in  law  or  equity,  deducilile  of  ree<'rd, 
from  this  Stat<i  or  the  United  litutes,  or  from  any  puhlie  officer  or  otiier  jiei-.-on 
authorizi^d  by  the  laws  of  this  Statu  to  sell  such  land  for  tlio  non-payment  <.>f 
taxes,  or  from  aiiy  sheriff,  marshal,  oi'  other  person  authorized  to  sell  sucli  land 
on  execution,  or  under  any  order,  indgnient,  or  decree  of  any  court  of  record, 
shall  be  brought  within  seven  years  next  after  possession  being  taken,  asafoi-e- 
said ;  but  when  the  possessor  sliall  acnuiie  such  title  after  taking  sucli  posses- 
sion, the  limitation  shall  begin  to  run  from  the  time  of  acquiring  title. 

5.  Right  extended  to  Heirs,  &o.  —  Skc.  6.  The  heirs,  devisees,  and 
assigns  of  the  jwrson  having  such  title  and  jKJssessiou  shall  have  the  same 
benefit  of  the  preceding  section  as  the  person  from  whom  tlie  iossessiou  is 
derived.     [It.  S.  18(j,  p-^oO,  §  10.] 
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6.  Seven  Tears'  Payment  of  Taxes,  with  Color  of  Title  and  Possession. 

—  Sec.  6.  Every  person  in  the  actual  possession  of  lands  and  tenements,  under 
claim  and  color  of  title  made  in  good  faith,  and  who  shall  for  seven  successive 
years  continue  in  such  possession,  and  shall  also,  during  said  tirne^  pay  all 
taxes  legally  assessed  on  such  lands  or  tenements,  shall  be  held  and  adjudged  to 
be  the  legal  owner  of  said  lands  or  tenements,  to  the  extent  and  according  to 
the  purport  of  his  or  her  paper  title.  All  persons  holding  under  such  posses- 
sion, by  purchase,  devise,  or  descent,  before  said  seven  years  shall  have  expired, 
and  who  shall  continue  such  possession,  and  continue  to  pay  the  taxes  as  afore- 
said, so  as  to  complete  the  possession  and  payment  of  taxes  for  the  term  afore- 
said, shall  be  entitled  to  the  benefit  of  this  section. 

7.  Seven  Tears'  Payment  of  Taxes,  with  Color  of  Title  to  Vacant  Land. 

—  Sec.  7.  Whenever  a  person  having  color  of  title,  made  in  good  faith,  to 
vacant  and  unoccupied  land,  shall,  pay  all  taxes  legally  assessed  thereon  for 
seven  successive  years,  he  or  she  shall  be  deemed  and  adjudged  to  be  the  legal 
owner  of  said  vacant  and  unoccupied  land,  to  the  extent  and  according  to  the 
purport  of  his  or  her  paper  title.  All  persons  holding  under  such  taxpayer, 
by  purchase,  devise,  or  descent,  before  said  seven  years  shall  have  expired,  and 
who  shall  continue  to  pay  the  taxes  as  aforesaid,  so  as  to  complete  the  payment 
of  the  taxes  for  the  time  aforesaid,  shall  be  entitled  to  the  benefit  of  this 
section:  Provided,  however,  if  any  person,  having  a  better  paper  title  to  said 
vacant  and  unoccupied  land  shall,  during  the  said  term  of  seven  years,  pay  the 
taxes  assessed  on  said  land  for  any  one  or  more  years  of  the  said  term  of  seven 
years,  then  and  in  that  case  such  taxpayer,  his  heirs  and  assigns,  shall  not  be 
entitled  to  the  benefit  of  this  section. 

8.  Exceptions.  —  Sec.  8.  The  two  preceding  sections  shaU  not  extend  to 
lands  or  tenements  owned  by  the  United  States  o  of  this  State,  nor  to  school 
and  seminary  lands,  nor  to  lands  held  for  the  use  of  religious  societies,  nor  to 
lands  held  for  any  public  purpose ;  nor  shall  they  extend  to  lands  or  tenements 
when  there  shall  be  an  adverse  title  to  such  lands  or  tenements,  and  the  holder 
of  such  adverse  title  is  under  the  age  of  twenty-one  years,  insane,  imprisoned, 
feme  covert,  out  of  the  limits  of  the  United  States  and  in  the  employment  of 
the  United  States  or  of  this  State:  Provided,  such  person  shall  commence  an 
action  to  recover  such  lands  or  tenements  so  possessed  as  aforesaid  within 
three  years  of  the  several  disabilities  herein  enumerated  shall  cease  to  exist,  and 
shall  prosecute  such  action  to  judgment,  or,  in  case  of  vacant  and  unoccupied 
land,  shaU,  within  the  time  last  aforesaid,  pay  to  the  person  or  persons  who 
have  paid  the  same,  all  the  taxes,  with  interest  thereon  at  the  rate  of  twelve 
per  cent  per  annum,  that  have  been  paid  on  said  vacant  and  imimproved 
land. 

9.  Exception  in  Favor  of  Infants,  &o.  —  Sec.  0.  If,  at  the  time  when  such 
right  of  entry  or  of  action  upon  or  for  lands  first  accrues,  the  person  entitled  to 
such  entry  or  action  is  within  the  age  of  twenty-one  years,  or  if  a  female,  of 
the  age  of  eighteen  years,  or  insane,  imprisoned,  or  absent  from  the  United 
States  in  the  service  of  the  United  States  or  of  this  State,  such  person,  or  any 
one  claiming  from,  by,  or  under  him  or  her,  may  make  the  entry  or  bring 
the  action  at  any  time  within  two  years  after  such  disability  is  removed 
notwithstanding  the  time  before  limited  in  that  behalf  has  expired. 
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10.  Hxoeptian  sztended  to  Heirs,  &o.  —  Sbc  10.  If  the  persoD  fint  an-  | 
titled  to  m«ke  ecilry  or  bring  sucli  action  dies  during  the  contiii  nance  of  any  , 
of  the  disabilities  ucntioDod  i[i  Llie  preceding  ttcction,  aiul  uo  determinatioB  | 
or  judgment  had  b«en  htul  of  or  upon  the  title,  I'iglit,  or  action  which  accrued  IpL 
him,  the  entry  may  be  made  or  the  action  broiiglit  by  his  heirs,  or  any  perMftr 
claiming  from,  by.  or  onder  him,  at  any  time  witbii)  two  years  after  bis  deatlm. 
notwithstauding  the  time  before  limited  in  that  behall  baa  expired.  I 

U.  MoitgogA.  —  Sec.  U.  No  persou  shall  Kinmence  an  action  or  malts' 
a  Rale  to  foi«clo«e  any  mortgage  or  deed  of  trust  in  the  nature  of  a  mortgaga, 
unle««  <AithiD  ten  years  after  the  right  of  actiou  or  right  to   make   such   aak  ^ 

I'khsoxal  Actions. 

12.  —  See.  13.  The  following  actions  can  only  be  commenced  within  tfas 
period*  hereinafter  preseribod,  except  when  a  different  liuitatioii  id  prescribed 
by  statute. 

13.  Slander  and  Libel.  — Sec.  13.  Actions  for  slander  or  libel  sfaaJl  Iml 
commenced  within  one  yesir  neit  aft<-r  the  cauflo  of  action  accrued. 

14.  Peraonal  Injiuies,  Fenaltjea,  Ac. — Si:c.  H.  ActioTu  for  domaeOi 
for  an  injury  to  the  per.-ion,  or  for  ialae  imprisoumeut,  or  malicions  proeeclk* 
tion,  or  for  a  statutory  penally,  or  for  aliduetion,  or  for  seductioii,  or  for  crii^,  ', 
ioal  conversation,  ahoU  be  conuneDced  within  two  years  next  after  the  caiueoC  < 
action  accrued.  I 

15.  On  Oral  Contnwta,  Damagee,  &o.  —  SKr,  15.  Actions  on  nnvritl^  , 
CDutracts,  expi-ensed  or  implied,  or  on  awards  of  arbitmtion,  or  to  recover  dan-! 
■gea  for  an  injury  done  to  propai-ty,  real  or  personal,  or  to  recover   tbn  poaae^  ^ 
siun  of  personal  property  or  damaj^s  for  the  detention  or  cooiversion  thereat, 
and  all  civil  actions  not  otherwise  provided  for,  shall  be  ixiiumenced  within 
five  years  next  after  the  cause  of  action  accrued. 

10.  On  WritiugB.  Heiv  Contract.  -  Sp.c.  1G.  .Actions  on  bond.-;,  proniis- 
eory  notes,  bills  of  eichan^,  written  leiises,  written  otntracU,  or  otIuT  evi- 
dences of  indebteilness  in  writing,  shall  l>e  commenced  within  ten  yeur.s  nest 
after  the  cause  of  action  accrued;  but  if  any  payment  or  new  promise  to  jiay 
shall  have  been  made,  in  writinj;,  on  any  bond,  note,  bill,  lease,  contract,  or 
other  written  evidence  of  indebtedness,  within  or  afl«r  the  said  period  of  ten 
years,  then  an  actiou  may  be  commenced  thereon  Bt  any  time  witliiii  tea  veu8 
after  the  time  of  such  payment  or  proini.'^e  to  pay. 

17.  Set-off  or  Counterclaim.  —  Sec.  IT.  A  defendant  may  plead  a  set- 
oif  or  counterclaim  barred  by  tlie  statuteof  limitation,  while  held  and  owned 
by  him,  to  any  action,  the  cause  of  which  wa,s  owned  by  the  plaintilT  or  wr- 
3on  under  whom  he  claims,  before  such  set-off  or  counterclaim  was  so  barred, 
andnotoUierwi.se:  /'roiriV/ei/,  this  section  shall  not  alfect  tlie  right  of  a  bona 
Jiile  assignee  of  a  negotijible  instrument  assigned  before  due. 

18.  Absence  from  State  deducted.  Exception.  —  Sec.  IS.  If  im'hen 
the  cause  of  action  accrues  against  o.  person  he  is  out  of  the  State,  the  action 
may  be  coiiinii'iiced  witliin  the  times  herein  limited,  aftiT  his  coming  into  or 
return  to  th.!  .Statii;  and  if,  after  tlie  CMUse  of  action  iu'crncs,  he  dejKirts  from 
and  resides  out  of  the  State,  tiio  time  of  his  absence  is  uo  part   of   tbe  time 
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limited  for  the  commencement  of  the  action.  But  the  foregoing  provisions  of 
this  section  shall  not  apply  to  any  case  where,  at  the  time  the  cause  of  action 
accrued  or  shall  accrue,  neither  the  party  against  nor  in  favor  of  whom  the 
same  accrued  or  shall  accrue  were  or  are  residents  of  this  State. 

19.  Further  Time  for  RepreeentatlTee.  —  Sec.  19.  If  a  person  entitled  to 
bring  an  action  die  before  the  expiration  of  the  time  limited  for  the  comnience- 
ment  thereof,  and  the  cause  of  action  survives,  au  action  may  be  commenced 
by  his  representatives  after  the  expiration  of  that  time,  and  within  one  year 
from  his  death.  If  a  persoii  against  whom  an  action  may  be  brought  die  be- 
fore the  expiration  of  the  time  limited  for  the  commencement  thereof,  and  the 
cause  of  action  survives,  an  action  may  be  commenced  against  his  executors 
or  administrators  after  the  expiration  of  that  time,  and  within  one  year  aftei 
the  issuing  of  letters  testamentary  of  administration. 

20.  "Wlien  Foreign  Debt  barred  here.  —  Sec.  "20.  When  a  cause  of  action 
has  arisen  in  a  State  or  Territory  out  of  this  State,  or  in  a  foreign  country,  and 
by  the  laws  thereof  an  action  thereon  cannot  be  sustained  by  reason  of  the 
lapse  of  time,  an  action  thereon  shall  not  be  maintained  in  this  State. 

21.  BzoeptionB  as  to  Infutta,  Imnatlos,  &a —  Sec.  21.  If  the  person  en- 
titled to  bring  an  action,  mentioned  in  the  nine  preceding  sections,  is,  at  the 
time  of  the  cause  of  action  accrued,  within  the  age  of  twenty-one  years,  or  if 
a  female,  within  the  age  of  eighteen  years,  or  insane,  or  imprisoned  on  a  crka- 
inal  charge,  he  or  she  may  bring  tiie  action  within  two  years  after  the  disabil- 
ity is  removed. 

22.  Fraudulent  Concealment.  —  Sec.  22.  If  a  person  liable  to  an  action  f 
fraudulently  conceals  the  cause  of  such  action  from  the  knowledge  of  the  per- 1 
son  entitled  thereto,  the  action  may  be  commenced  at  any  time  within  ^tb\ 
years  after  the  person  entitled  to  bring  the  same  disoovers  that  be  has  suci| 
cause  of  action,  and  not  afterwards. 

23.  "When  Action  stayed,  Time  does  not  rtm.  —  Sec.  28.  When  the 
commencement  of  an  action  is  stayed  by  injunction,  order  of  a  judge  of  court, 
or  statutory  prohibition,  the  time  of  the  oontinuanoe  of  the  injunction  or  pro- 
hibition is  not  part  of  the  time  limited  for  the  commencement  of  the  actions. 

24.  Further  Time,  when  given.  —  Sec.  24.  In  any  of  the  actions  specified 
in  any  of  the  sections  of  said  act,  if  judgment  shall  be  given  for  the  plaintiff, 
and  the  same  be  reversed  by  writ  of  error  or  upon  appeal ;  or  if  a  verdict  pass 
for  tlie  plaintiff,  and,  upon  matter  alleged  in  arrest  of  judgment,  the  judgment 
be  given  against  the  plaintiff;  or  if  Uie  pluntiff  be  nonsuited, — then,  if  the 
time  limited  for  bringing  such  action  shall  have  expired  during  the  pendency 
of  such  suit,  the  said  plaintiff,  his  or  her  heirs,  executors,  or  administrators, 
as  the  case  shall  require,  may  commence  a  new  action  within  one  year  after 
such  judgment  reversed  or  given  against  the  plaintiff,  and  not  after. 

25.  Revival  of  Judgment  by  Scire  FboIbb.  —  Sec.  25.  Judgments  in  any 
vonvt  of  record  in  this  State  may  be  revived  by  sdrefackuy  or  an  action  of  debt 
may  be  brought  thereon  within  twenty  years  next  after  the  date  of  such  judg- 
ment, and  not  after;  and  the  provisions  of  the  foregoing  section  shall  apply 
also  to  this  section. 
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GENERAL   STATUTES, 


Limitation  or  Actions. 


Art.  I.  - 


u/or  the  Reeoueri/  if  Real  EttaU. 


Sbctiom  1.  Umitatioa  ol  FUtaea  TearB.  —  An  action  for  the  recovei;  of 
real  property  can  only  he  brought  within  fifteen  years  after  the  right  to  iustitut« 
it  first  accrueii  to  the  plaintiff,  or  to  the  person  through  whom  he  clikimti. 

Sec.  2.  Diaabilltr  of  Infanta,  Ac.  ~  If,  at  the  time  the  right  of  any  person 
to  bring  an  action  tor  the  recovery  of  real  property  first  accrued,  audi  person 
was  an  infant,  married  woniFin,  or  of  unsound  mind,  then  auch  persuti,  or  tha 
per-ijou  claiming  tlirough  liiin,  may,  thongh  the  period  of  Mteen  year*  had  ex- 
pired, bring  the  action  within  three  yaaiTi  after  the  time  suctt  disability  a 
removed. 

Sec.  3.  Disability  maat  eziat  at  time  Action  accrued.  —  The  tjina 
within  which  an  action  for  the  recovery  of  real  property  may  be  brought  shall 
not  l>e  extended  by  reason  of  any  disability  which  did  not  exiHt  when  the 
right  to  bring  the  action  first  accrued,  nor  by  reason  of  any  diasbility  of  the 
heirs  of  the  pei-son  to  whom  the  right  first  accrued. 

Sec.  4.  Thirty  Tear*  TTtmoat  Limit. —  Tlie  period  withinnhich  enaction 
for  the  recovety  of  rt-al  property  may  be  brought  ahall  not  in  any  case  be 
extended  beyond  thiily  years  from  the  time  at  which  the  right  to  bring  the 
action  first  accrued  to  the  plaintiff,  or  the  person  through  wiioni  he  claims,  by 
reason  of  any  death,  or  the  existence  or  continuance  of  any  disability  wliat- 

Sec.  .5.  A  Mere  Claim  shall  not  presume  Right  of  Entry.  —  Xo  con- 
tinual claim  uiiou  or  near  real  pmpt'rty  shall   preserve   a  right   to    bring  an 

Sfc   0     Feme  Covert  her  Heirs  &c  — If  a  wr  min   after  Me  t 

tlgEtt^  \  J  tilildth  J  fh 

1     Is        h  It  1         1       d      k       I  Ig    tl     o  bff  oiT 

tl  1  t     t  k    I       ick       1  Ig       t    f  tl     CO  I  1    II  be 

b        It  1     I       f      tl  >     f  tl     I     d  h  tt  1         I  t  1 

1  \  I       tl     act  I  l\  h         th      tl  n  rs 

fthb  d'.cld  t  lltbelroltlhlrs 

d     se  d        f         3       1  1     1  1    tt  1        II        t  l.e  I       gl  t 

tl      tl        J  tt      ti  gl  t  fi    t  d  1 1  ll  d  f 

d      1  t  y        f         th     1  t      f  tl        J       1  a,  d       t 

Stc.  7.    When  Married  "Vfoiaaix  ia  of  Unsound  Mind.  — If,  in  anvcoM 

mentioned  in  the  la^t  section,  the  woman,  when  she  became  discovert,  w.-is 
of  unsound  mind,  an  action  may  be  brought  by  her,  or  lhn:'e  cl;iimiiig  undiT 
hf!r,  except  vendeei,  within  three  years  neat  after  the  ri'iuoval  of  such  dis.ibil- 
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ity,  or  next  after  her  death,  whichever  has  or  m&y  happen  first.  And  when 
the  woman  dies  during  coverture,  and  her  heirs  are  all  under  the  disability 
of  coverture,  infancy,  or  unsoundness  of  mind,  when  the  right  to  bring  the 
action  accrues  to  them,  the  action  may  be  brought  within  three  years  next 
after  the  removal  of  such  disability  as  to  any  of  them. 

Sec.  8.  Ten  years  Utmoat  Limit  to  Feme  Covert  or  her  Heirs. — But 
the  period  within  which  an  action  for  the  recovery  of  real  property,  in  any 
case  mentioned  in  the  sixth  section  of  this  article,  may  be  brought,  shall  not 
be  extended  beyond  ten  years  from  the  time  the  woman  became  discovert,  or 
the  right  of  her  heirs  or  devisees  to  bring  the  suit  first  accrued,  whichever  has 
or  may  happen  first  by  reason  of  any  disability  whatever. 

Art.  II.  —  Possession  of  Seven  Years,  toith  Title.  v 

Sec.  1.  PoBBession  of  Seven  Tears  with,  Record  Title. — No  action  at 
law  or  in  equity  shall  be  brougiit  under  or  by  virtue  of  an  adverse,  interfering 
entry,  survey,  or  patent,  to  recover  the  title  or  possession  of  land  from  an 
occupant  where  he,  or  the  person  under  whom  he  claims,  has  a  connected  title 
thereto  in  law  or  equity,  deducible  of  record  from  the  Commonwealth,  and 
has  or  shall  have  had  an  actual  occupancy  of  the  same  by  settlement  thereon, 
under  such  title,  for  seven  years  before  the  commencement  of  the  action ;  and 
such  possession  of  land  shall  bar  and  toll  the  right  of  entry  into  such  land  by 
any  person,  under  an  adverse  title  or  claim,  and  such  possession  as  will  bar 
the  right  to  recover  the  same  shall  vest  the  title  in  the  occupant  or  his  vendee. 
This  limitation  shall  not  apply  to  a  person  who  is  an  infant,  a  married  woman, 
of  unsound  mind,  or  out  of  the  United  States  in  the  employment  of  the 
United  States  or  of  this  State,  at  the  time  the  cause  of  action  accrued,  nor 
until  seven  years  after  the  removal  of  such  disability ;  but  the  disability  of  one 
of  several  claimants  shall  save  only  his  own  right,  and  not  that  of  another. 

Art.  III.  —  Actions  other  than  for  Real  Estate, 

Sec.  1.  Limitation  to  Actions  other  than  for  Real  Estate;  when 
Fifteen  Tears.  —  Civil  actions,  other  than  those  for  the  recovery  of  real  prop- 
erty, shall  be  commenced  within  the  following  periods  after  the  cause  of  action 
has  accrued,  and  not  after:  An  action  upon  a  judgment  or  decree  of  any 
court  of  this  State  or  of  the  United  States,  or  of  any  State  or  Territory  there- 
of, the  period  to  be  computed  from  the  date  of  the  last  execution  thereon ;  an 
action  or  suit  upon  a  recognizance,  bond,  or  written  contract;  an  action  upon 
the  official  bond  of  a  sheriff,  marshal,  sergeant,  cleiic,  constable,  or  any  other 
public  officer,  or  any  commissioner,  receiver,  curator,  personal  representative, 
guardian,  committee,  or  trustee  appointed  by  a  court  or  authority  of  law;  an 
action  upon  an  appeal  bond,  or  bond  given  on  a  supersedeas,  attachment,  injunc- 
tion, order  of  arrest,  or  for  the  delivery  of  property,  or  for  the  forthcoming  of 
property,  or  to  obey  or  perform  an  order  or  judgment  of  court  in  an  action,  or 
upon  a  bond  for  costs,  or  any  other  bond  taken  by  a  court  or  judge,  or  by  an 
officer  pursuant  to  the  directions  of  a  court  or  judge,  in  an  action,  or  after 
judgment  or  decree,  or  upon  a  replevin,  sale,  or  delivery  bond  taken  under  an 
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execution,  decree,  or  warrant  of  diBtrew,  upon  an  mdemuifying  bond  1 
under  a  atatuCe,  or  upon  a  bond  t«  BUKpend  a  proceeding  or  sale  under  e 
tion,  dirtrsM  warrant,  order,  or  decree,  or  other  judicisl  prooeediog,  or  upoD  ft 
bond  or  obligation  for  the  paym'nt  of  money  or  property,  or_(ur  tlie  perforro- 
ance  of  nny  undertaking,  —  fhail  be  comineuced  within  fifteen  fe&rs  after  the 
canse  of  action  tirst  accrued. 

Sec.  2.  Wlieii  Five  Tsars.  —  An  action  iipou  a  oontract  not  iu  writing, 
■  signed  by  the  paJ-ty,  expreas  ot  implied;  t,a  action  upou  a  liability  created  by 
statute,  wbeu  no  other  time  is  fixed  by  the  Rtatute  creating  tht;  liability,  sc 
sction  for  a  penalty  or  forfeiture  'when  no  time  ie  filed  by  tfae  Htauite  or  l*w 
prescribing  the  eame;  an  action  for  ti'eepnas  on  real  or  personal  property;  an 
action  for  tiie  profits  of  or  dam^es  for  witliholding  real  or  personal  property ; 
actiona  for  the  taking,  detaining,  or  injuring  personal  pro[>erty.  including 
actions  for  the  special  recovei-y  thereof;  an  action  for  the  iiijuiy  to  the  rights 
of  the  plaintiff,  not  arising  on  eontcset,  and  not  hereinafter  enuiiierat«d;  an 
action  upon  a  bill  ot  exchange,  cheek,  draft,  or  order,  or  any  iiidorsumetit 
thereof,  or  upon  a  promissory  note,  placed  npoo  the  footing  of  a  bill  of  ex- 
change; an  action  to  enforce  t^  liability  of  a  steamboat  or  other  rvsael;  an 
action  npon  an  account  concerning  the  trade  of  mercliandise  between  merchutt 
and  merchant,  or  their  i^nta;  an  action  for  relief  on  the  ground  of  fraud  or 
miatahe,  and  an  action  to  enforce  the  liability  of  bail,  —  shall  be  commenced 
witliin  fire  yenra  next  after  the  cause  of  action  accrued. 

Sec.  3.  'Wlien  One  Tear.  —  An  action  for  an  in]ury  to  the  peraon  of  ihe 
plaintiff,  or  ot  his  wife,  child,  ward,  apprentice,  or  servant,  or  tor  injnriea  to 
person,  cattle,  or  stock  by  railroads,  or  by  any  company  or  corporation ;  so 
action  for  a  malicious  prosecution,  conspiracy,  arreit,  seduction,  criminal  con- 
Tersation.  or  breach  of  proniii^e  of  marnaKe,  im  action  for  liliel  or  ulniidpr;  an 
action  for  the  esca]>e  of  a  prisoner  arrested  or  imprisoned  on  civil  process,  — 
shall  be  comnienced  williiu  one  year  next  after  the  cause  of  actiou  accrued, 
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Skc.  4.  Usury,  One  Year.  —  Aiid  no  actioti  shall  be  prosecuted  in  any  of 
the  ccjurtii  oi  this  CoiiiinoiwvciilDi,  fur  the  recover)-  of  usury  therclofore  paid, 
for  the  loan  or  forlieaiance  of  money,  or  other  tiling  against  the  lo.iiiee  or  f<tr- 
bearee,  or  a.ssigiiec.  or  eitlier,  unless  the  same  shall  have  been  iiu^tituted  withto 
one  ye.ir  next  after  the  pftyiiiBUt  thereof-,  and  this  limitation  shall  apply  to  all 
payments  made  on  all  demand^,  whether  evidenced  in  vrriticig  or  existing  in 

Sec.  5.  Merohanfs  Account,  Two  Tears.  —  An  action  upon  a  mer- 
chant's account,  for  good.s,  waiv.i,  and  merchandi.se  sold  and  delivered,  or  any 
article  charged  in  such  stnro  account,  shall  be  ciimmeiiced  witliin  two  years 
nest  after  the  cause  of  action  accrued.  In  every  action  upon  such  mercliant's 
account  as  last  above  dascribed  the  limltatimis  shall  be  computed  from  the 
first  day  ot  Jarmary  next  succeeding  thu  res|iec(ive  dates  or  times  of  the  deliv- 
er)' of  the  several  articles  charged  in  tlie  account;  and  judgment  shall  be  ren- 
dered for  no  more  tiian  the  amount  of  such  articli'i'  as  were  actually  chtkrged 
or  delivered  within  two  years  preceding  that  in  which  the  actinn  was  brought; 
and  if  any  merchant  or  trader  sliall  wilfully  [lostdate  any  article  charged  in 
such  account,  or  the  receipt  foi  the  delivery  thereof,  or  cause  it  to  be  dona,  he 
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shall  forfeit  tenfold  the  amoimt  of  such  article  postdated,  to  be  credited  to 
the  person  against  whom  the  account  may  be ,  and  such  credit  shaU  be  allowed 
such  person  in  any  action  on  the  aoeount  without  any  written  pleading  setting 
it  up. 

Sec.  6.  Actions  for  Relief  for  Fraud,  &a — In  actions  for  relief  for  fraud 
or  mistake,  or  damages  for  either,  the  cause  of  action  shall  not  be  deemed  to 
have  accrued  until  the  discovery  of  the  fraud  or  mistake  ^  but  no  such  action 
shall  be  brought  ten  years  after  the  time  of  making  the  contract  or  the  per- 
petration of  the  fraud. 

Sec.  7  Aoooont  between  Merohant  and  Merchant.  —  In  an  action  to 
recover  a  balance  due  upon  a  mutual  open  and  current  account,  concerning  the 
trade  of  merchandise  between  merchant  and  merchant,  or  their  agents,  where 
there  have  been  reciprocal  demands  between  the  parties,  the  cause  of  action 
is  deemed  to  have  accrued  from  the  time  of  the  last  item  proved  in  the  accoimt 
claimed,  or  proved  to  be  chargeable  on  the  adverse  side. 

Sec.  8.  Rights  of  Infants  against  Fiduciaries. —^  The  right  of  action 
upon  the  official  bond  of  a  guardian,  personal  representative,  curator,  of  the 
sheriff,  or  the  officer  acting  as  personal  representative,  or  of  any  other  person 
receiving  and  holding  money  to  be  distributed  to  a  ward,  distributee,  or  devisee, 
imder  the  order  of  court  or  by  authority  of  law  of  a  ward,  distributee,  or  devisee, 
or  other  person  entitled,  who  was  an  infant  when  such  bond  was  executed, 
shall  not  be  deemed  to  have  accrued,  unless  otherwise  expressed  in  said  bond, 
before  the  plaintiff  attained  the  age  of  twenty-one  years.  Where  there  are 
several  wards,  or  several  distributees,  or  devisees,  or  other  beneficiaries  secured 
by  the  same  bond,  who,  or  some  of  whom,  were  infants  when  the  bond  was 
given,  the  right  of  action  of  each  one  of  such  infants  shall  not  be  deemed  to 
have  accrued  before  he  attained  the  age  of  twenty-one  years 

Sec.  9  Actions  not  otherwise  provided  for. — An  action  for  relief,  not 
provided  for  in  this  or  some  other  chapter,  can  only  be  commenced  within  ten 
years  next  after  the  cause  of  action  accrued. 

Sec.  10.  Stata  —  The  limitations  prescribed  in  this  chapter  shall  apply  to 
actions  brought  by  or  in  the  name  of  the  Commonwealth,  in  the  same  manner 
as  to  actions  by  private  persons,  except  where  a  different  time  is  prescribed  by 
some  other  chapter  in  this  revision. 

Art.  rV.  —  General  Provisions, 

Sro.  1.  "Wlien  Action  is  deemed  to  have  been  commenced.  —  An 

action  shall  be  deemed  to  have  been  commenced  at  the  date  of  the  first  sum- 
mons or  process  issued  in  good  faith  from  the  court  or  tribunal  having 
Jurisdiction  of  the  cause  of  action. 

Sec.  2.  Actions  by  XnfiEUits,  &c. —  If  a  person  entitled  to  bring  any  of 
the  actions  mentioned  in  the  third  article  of  this  chapter,  except  for  a  penalty 
or  forfeiture,  was,  at  the  time  the  cause  of  action  accrued,  an  infant,  married 
woman,  or  of  unsound  mind,  the  action  may  be  brought  within  the  like  num- 
ber of  years  after  the  removal  of  such  disability  or  death  of  the  person,  which- 
ever happened  first,  that  is  allowed  to  a  person  having  no  such  impediment  to 
bring  the  same  after  the  right  accrued. 

47 
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STATUTES   OF  LIMITATIONS. 


Sec.  3.  Dsath  of  Clalmaot,  ESact  of.—  If  a  person  <!nttt]«d  to  bring  uy  j 

ftotion  meotioDiMl  in  the  third  article  of  t)iia  cbspter  dies  before  tb«  expintaoa  ■ 
of  the  time  limited  for  the  commen cement  tttereof,  and  Uie  cause  of  actioi  | 
Burrives,  the  action  thereon  may  be  brought  by  hia  representative  after  tlifl 
sxpirmtioii  of  that  time,  if  commenced  within  one  yeu*  after  laia  qualificatigs. 

Ssc.  i.   Death  of  Claimant  b«foie  Cauae  of  Aotlou  Bccra«d. — If  « 
peraan  dies  before  the  time  at  wbich  the  right  to  bring  any  a«tioQ  meotioMJ   ' 
in  the  third  article  of  this  i^apter  wDuJd  liave  accrued  to  bim  if  h«  had  oo^i  ] 
tinned  alive,  and  there  is  an  interval  of  more  than  tbrea  ^ars  between  hil  I 
death  and  Uie  qualification  of  hia  pergonal  representative,  such  represenUtive, 
for  purposes  of  thia  ohaptur.  shall  be  deemed  to  liave  quajified.  on  the  but  daf 
of  such  period  of  three  yeare. 

8bc.  5.  Deatb  of  Paraon  Uabla  to  Action  bsforo  Umitktion  ezpb«a>— • 
If  a  person  against  whom  any  action  mentioned  in  the  third  article  of  Hm 
chapter  may  be  brouglit,  dies  before  the  expiration  of  the  time  limited  for  tin 
commencement  thereof,  and  the  cause  of  action  surrives,  aa  action  may  be 
eommenced  against  his  personal  representative,  devisees,  or  heirs,  or  ail.  afta 
the  expiration  of  that  time,  and  within  one  year  after  the  qualification  of  Im 
personal  repreaentative ;  and  if  there  is  no  personal  lepresentative  the  actios 
may  be  brought  against  hia  heirs  or  devisees,  or  both,  after  the  expiration  4 
the  lime  limited  for  bringing  the  same,  and  witljin  two  years  after  his  death. 

Sec.  6.  Peraonol  Repreaentative  exempt  fiom  Suit  after  SeviK 
Teare,  when.  —  No  action  against  a  peraouiU  reprosentalive,  who  has  iietttot 
his  accounte.  and  made  distribution  of  the  whole  aasetA  in  his  hands,  on  iM ' 
judgment  or  decree  against  such  testator  or  intestate,  or  on  any  contract  m>4K  ' 
bj  him,  diall  be  brought  after  the  eipiration  of  seven  years  after  the  quajifitta  j 
tion  of  anch  repreaeutatire. 

Src.  7.  Action  accruing  asainst  a  Decedent  in  bin  Zaifetiiiie  barred  m 
Bgalnat  hia  Heir,  Aa,.  when.  —  No  action  upon  a  cause  which  accrued  a^^aiost 
a  deceased  person  in  hia  lifetime  shall,  when  hia  estate  has  been  distributed 
and  divided,  be  brought  against  his  heirs  or  devisees,  jointly  with  his  personal 
representative,  after  the  expiration  of  seven  years  from  his  death. 

Src.  8.  Abaence  from  the  State.  —  If,  at  any  time,  any  caufte  of  action. 
mentioned  in  the  Ihiid  article  of  this  ch.ipter,  accrues  against  a  resident  of 
this  State  he  is  absent  thei-efrom,  the  period  limited  for  the  commencement 
of  the  action  thereupon  against  him  shall  be  computed  fi-om  the  time  of  his 
return  to  this  State, 

Sv.C.  9.  Abaence  of  Defendant  obatmctlnK  Prosecutioii.  —  %Vhen  a 
cause  of  action,  mentioned  in  the  third  article  of  thi.s  chapter,  accrues  against 
a  resident  of  this  .State,  and  he,  by  departing  therefrom,  or  by  abscondine  or 
concealing  himself,  or  by  any  other  indirect  means  obstructs  the  prosecution 
of  the  action,  the  time  of  tlie  continuance  of  such  absence  from  the  State,  or 
obstruction,  shall  not  be  comput'^d  as  any  part  of  the  period  within  which  the 
action  may  be  commenced.  But  this  saving  shall  not  prevent  tlie  limitation 
from  operating  in  favor  of  any  other  person  not  so  acting,  whether  he  is  a 
necessary  party  to  the  action  or  not. 

Sec.  10.  Temporarir  Preaenoe  In  the  State,  Effect  ol  ^-  Limitation 
shall  not  begin  to  run  in  favor  of  persons  coming  temporarily  into  this  State, 
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bat  attaches  only  in  favor  of  actual  reridents  in  good  faith,  and  after  notice 
to  the  person  to  be  affected  thereby. 

Sbc.  11.  BIfeot  of  War.  —  When  the  plaintiff  is  an  alien,  and  a  subject 
or  citizen  of  a  country  at  war  with  the  United  States,  the  time  of  the  con- 
tinuance of  the  war  is  not  to  be  computed  as  part  of  the  time  limited  for  the 
commencement  of  the  action. 

Sbc.  12.  Injunction.  —  When  the  collection  of  a  judgment  or  the  com- 
mencement  of  an  action  is  stayed  by  injunction,  the  time  of  the  continuance 
of  the  injunction  is  not  part  of  the  period  limited  for  the  collection  of  the 
judgment  or  the  commencement  of  the  action. 

Sec.  13.  Confinement  in  the  PanttantJary.  —  The  time  of  the  confine- 
ment of  the  plaintiff  in  the  penitentiary  is  not  a  part  of  the  period  limited  for 
the  commencement  of  the  action. 

Sec.  14.  Diaability  mnat  esiat  whan  Canae  of  Action  aoomed.  — 
No  person  can  avail  himself  of  a  disability  in  any  action,  mentioned  in  the 
third  article  of  this  chapter,  unless  it  existed  when  his  cause  of  action 
accrued. 

Sec.  15.  Several  Diaabilltiea  ooeTlatfng.  —  When  two  or  more  dis- 
abilities coexist  in  the  same  person  at  the  time  the  right  of  action  accrues,  the 
limitation  does  not  attach  until,  they  are  aU' removed. 

Sec.  16.  Mortgagee  of  Raal  Property  In  Adverse  Poasession  fbr 
Fifteen  Tears,  proteoted.  —  After  a  mortgagee  of  real  property,  or  any 
person  claiming  under  him,  has  had  fifteen  years'  continued  adverse  posses- 
sion, no  action  shall  be  brought  by  the  mortgagor,  or  any  one  claiming  under 
him,  to  redeem  it. 

Sec.  17.  If  of  Personal  Property,  then  Five  Tears.  —  The  provision 
of  the  last  section  shall  apply  in  case  of  a  mortgage  of  personal  property,  with 
the  difference  that  the  period  within  which  the  action  to  redeem  may  be 
brought  shall  be  five  years. 

Sec.  18.  Foreign  Judgment  barred  at  Home,  barred  here,  except  -^ 
When,  by  the  laws  of  any  other  State  or  country,  an  action  upon  a  judgment 
or  decree  rendered  in  such  State  or  country  cannot  be  maintained  there  by 
reason  of  the  lapse  of  time,  and  such  judgment  or  decree  is  incapable  of 
being  otherwise  enforced  there,  an  action  upon  the  same  cannot  be  main- 
tained in  this  State,  except  in  favor  of  a  resident  thereof,  who  has  had  the 
cause  of  action  from  the  time  it  accrued. 

Sec.  10.  Canae  of  Action  barred  in  Stats  where  it  originated.  — 
When  a  cause  of  action  has  arisen  in  another  State  or  country,  between 
residents  of  such  State  or  country,  or  between  them  and  residents  of  another 
State  or  country,  and  by  the  laws  of  the  State  or  country  where  the  cause  of 
action  accrued  an  action  cannot  be  maintained  thereon  by  reason  of  the  lapse 
of  time,  no  action  can  be  maintained  thereon- in  this  State. 

Sbc.  20.  Tmats  and  Salts  by  Vendaa  in  Possession  to  obtaia  a  Tltlst. 
—  The  provisions  of  this  chapter  shall  not  apply  in  the  case  of  a  continuing, 
and  subsisting  trust,  nor  tx>  an  action  by  a  vendee  of  real  property  in  the 
possession  thereof,  to  obtain  a  conveyance. 

Sbc.  21.  Injunction  or  other  Reattaint — In  all  casee  where  the  doin|^, 
of  an  aet  necessary  to  save  any  right  or  benefit  is  restrained  or  suspended  b^ 
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injunction  or  other  lawful  restraint,  vacancy  in  office,  absence  of  an  officer,  or 
his  refusal  to  act,  the  time  covered  by  the  injunction,  restraint,  vacsncj, 
absence,  or  refusal  to  act  shall  not  be  estimated  in  the  application  of  uj 
statute  of  limitations. 

Sec.  22.  Diamiasal  of  Action.  —  Where  an  action  has  been  or  shall  be 
commenced  in  due  time,  and  in  good  faith,  in  any  court  of  this  CommoD- 
wealth,  and  the  defendants,  or  either  of  them,  have  or  shall  make  defeooe, 
and  it  shall  be  adjudged  that  such  court  had  or  has  no  jurisdiction  of  the 
action,  the  plaintiff  or  his  representative  may,  within  three  months  from  tin 
time  of  such  judgment,  commence  a  new  action  in  the  proper  coart,  and 
the  time  between  the  commencement  of  the  first  and  last  action  shall  not  be 
counted  in  applying  the  limitation. 

Art.  y. —  When  Limitation  begins  to  run  in  respect  to  Streets^  AUeys,  {(t.^asd 

PMic  Roads, 

Sec.  1.  Generally.  —  The  limitations,  mentioned  in  the  first  article  of  this 
chapter,  shall  not  begin  to  run  in  respect  to  actions  by  any  town  or  city  for 
the  recovery  of  any  street,  alley,  or  other  public  easement,  or  any  part  of 
either,  or  the  use  thereof  in  such  town  or  city,  until  the  trustees,  or  the 
council  or  the  corporation,  by  whatever  name  known  or  called,  have  been 
notified  in  writing  by  the  party  in  possession,  or  about  to  take  poesessioD,  to 
the  effect  that  such  possession  will  be  adverse  to  the  right  or  title  of  sodi 
town  or  city.  Until  such  notice  is  given,  all  possession  of  streets,  aUeys,  and 
public  easements,  or  any  part  of  either,  in  any  town  or  city,  shall  be  deemed 
amicable,  and  the  person  in  possession  the  tenant  at  will  of  such  town  or 
city. 

Sec.  2.  Aa  to  Public  Roada.  —  Limitation  shall  not  begin  to  mo  in 
favor  of  any  person  in  the  possession  of  any  public  road,  or  of  any  part 
thereof,  until  written  notice  shall  be  given  to  the  county  court  of  the  coantj 
in  which  the  road  is  situated,  that  such  possession  is  adverse  to  the  right  of 
the  public  to  the  use  of  such  road. 

Abt.  VI.  —  Surety.  Time  disaUoujed.  When  Limitation  begins  to  run  <» 
respect  to  Stolen  Property.  WhcU  Sufficient  Promise  to  revive  a  Barred  Cs^ 
of  Action* 

Sec.  1.   Surety,  when  diaoharged  from  Zdability  on  Judgments,  Aa-* 

A  surety  shall  be  discharged  from  all  liability  under  any  judgment  or  deeree, 
after  the  lapse  of  seven  years,  without  any  execution  issued  thereon,  and 
prosecuted  in  good  faith  for  the  collection  thereof. 

Sec.  2.  Surety  in  Bond  diaoharged,  when.  —  A  surety  in  any  booi 
given  in  the  course  of  any  judicial  proceeding,  shall  be  discharged  from  all 
liability  thereon,  unless  suit  be  brought  thereon  witiiin  seven  years  after  tbe 
accruing  of  the  cause  of  action. 

Sec.  3.  Surety  for  Fiduciariea  diaoharged  from  XaabOity  to  Ward 
&0.,  when.  —  A  surety  for  an  executor,  administrator,  guardian,  or  eoratorf 
or  for  a  sheriff  to  whom  a  decedent's  estate  has  been  transferred,  ahall  be 
discharged  from  aU  liability  as  such,  to  a  distributee,  devisee,  or  ward,  vheo 
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five  years  shall  have  elapsed  without  suit,  after  the  accruing  of  the  cause  of 
action,  and  after  the  attaining  of  full  age  by  the  devisee,  distributee,  or  ward; 
but  the  failure  to  commence  action  in  time  by  one  shall  not  affect  the  right 
of  another. 

Sec.  4.  Surety  on  Ordinary  Obligation  diaoharged,  ^rhen.  —  A  surety 
in  any  obligation  or  contract,  other  than  those  provided  for  in  the  next  two 
preceding  sections,  shall  be  discharged  from  all  liability  thereon,  when  seven 
years  shall  have  elapsed  without  suit  thereon,  after  the  cause  of  action 
accrued. 

Sec.  5.  Savings  and  Ezceptiona  to  the  Application  of  this  Article.  — 
The  limitations  given  in  the  next  four  preceding  sections  shall  not  apply  to  so 
much  of  the  time  elapsed  when  there  was  no  executor,  administrator,  or  other 
person  authorized  to  coumience  an  action,  nor  to  the  six  months  during  which 
an  action  cannot  be  brought  against  a  personal  representative;  nor  to  any 
delay  assented  to  by  the  surety,  in  writing.  And  if  judgment  be  rendered  for 
the  plaintiff,  in  any  case  provided  for  in  those  four  sections,  and  the  same  be 
afterwards  reversed  or  arrested,  so  that  the  plaintiff  takes  nothing  thereby,  he 
may  commence  another  action  within  one  year  thereafter.  And  if  such  surety 
shall  abscond,  conceal  himself,  or  by  removal  from  the  State,  or  otherwise, 
obstruct  or  hinder  his  being  sued,  the  time  of  such  obstruction  shall  not  be 
computed  as  part  of  the  time  of  limitation  in  said  sections  allowed.  And  if 
such  judgment  be  obstructed  by  appeal,  supersedeas,  or  injunction,  the  time 
of  such  obstruction  shall  also  be  disallowed. 

Sec.  6.  Action  for  Recovery  of  Stolen  Property  may  be  brought, 
w^hen.  —  Actions  for  the  recovery  of  stolen  property  may  be  commenced 
against  any  person  having  had  the  same  in  possession  within  one  year  from 
the  time  the  property  is  found  by  the  owner  thereof,  and  not  after;  and 
actions  for  the  recovery  of  damages,  or  the  value  of  stolen  property,  must  be 
commenced  against  the  thief,  or  any  accessory,  within  one  year  from  the  time 
of  the  discovery  of  the  liability. 
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REVISED  CODE,  1880,    Chap.  76. 
An  Act  in  Relation  to  Limitation  of  Actions. 

Section  2664.  Aotions  oonoeming  Land.  —  No  person  shall  make  an  entry, 
or  commence  an  action  to  recover  any  land,  but  within  ten  years  next  after 
the  time  at  which  the  right  to  make  such  entry  or  to  bring  such  action  shall 
have  first  accrued  to  some  person  through  whom  he  claims;  or  if  such  right 
shall  not  have  accrued  to  any  person  through  whom  he  claims,  then  within  ten 
years  next  after  the  time  at  which  the  right  to  make  such  entry  or  to  bring 
such  action  shall  have  first  accrued  to  the  person  making  or  bringing  the  same: 
Prodded  always,  that  if,  at  the  time  at  which  the  right  of  any  person  to  make 
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BH  eatry,  or  to  brin^  an  actiou  to  racover  any  land,  shall  hare  firat  Mcmed  at 
tSoresald,  Buoh  persou  shall  have  been  under  an;  oE  tlie  follow iug-named  di»- 
ftbilities,  that  is  to  Bay,  infancy,  or  uiisouiidnees  of  mind,  th^D  such  p&rton  or 
the  person  clntming  through  him,  may,  Dotwitlislanding  the  period  ot  ten 
yean  hereinbefore  limited  shall  have  expired,  make!  an  entry,  or  bring  an 
action  to  reoover  such  land,  at  any  time  wHhin  ten  years  next  after  the  time 
ftt  which  the  pereon  to  whom  Buoh  right  shall  have  first  acarued  as  aforesaid, 
shall  have  ceased  to  be  under  any  such  disability,  or  tihall  have  died  (which- 
ever slmll  have  hret  huppened)  ;  but  when  any  person,  who  sliull  be  uoder  ftuy 
of  the  disabilities  liereinhefore  mentioned  at  the  time  at  which  ids  right  shiUl 
have  first  accrued  as  aforesaid,  shall  depart  this  life,  witliout  havitig  ceased  lo 
be  ander  such  disability,  no  time  to  make  an  entry,  or  to  bring  an  action  to 
recover  such  land,  beyond  the  said  period  of  t«n  yearu  next  after  the  timie  st 
which  aucb  person  sliall  havH  died,  aliall  be  allowed,  by  reason  of  the  dittsbili^ 
of  uiy  other  person. 

Ssc.  2605.  Same  Limitation  aa  to  Writs  ia  Equity.  —  Xo  person  claiining 
any  land  ia  equity  shall  bring  any  suit  to  recover  tlie  same,  but  within  the 
period  during  which,  by  virtue  o-f  the  provisions  hereinbefore  contained,  he 
might  have  Diad«  an  entry,  or  brought  au  action  to  racover  the  same,  if  he  bad 
been  entitled  at  law  to  recover  such  estate,  interest,  or  right  in  or  to  the  same, 
OS  he  shall  claim  therein  iu  equity ;  Providfd.  that  in  every  case  of  a  oonoealed 
fraud,  the  right  of  any  person  to  bring  a  suit  in  equity  for  the  recovery  of  any 
land,  of  which  he,  or  any  person  through  whom  he  claims,  may  have  been 
deprived  by  such  fraud,  shall  be  deemed  to  have  first  accrued  at,  and  Dot 
before,  Che  time  at  which  such  fraud  shall,  or  with  reasonable  diligence  might, 
have  been  firat  known  or  discovered. 
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>  Dkkds  op  Trust. 


Sec.  2SG6.  LimltatloQ  of  Right  of  Redemption.  — \Vhen  a  nrarlgagee, 

after  forfeiture  of  tlie  mortgage,  shall  have  obtained  the  actual  [lossessioii,  or 
receipt  of  the  profits,  or  rent  of  any  land  comprised  in  his  mortgage,  the  mott- 
gagor,  or  any  person  claiming  through  him,  shall  not  bring  a  suit  to  rt-dfem 
the  mortgage  but  within  ten  years  next  after  the  time  at  which  tlie  mortgufree 
obt.tined  suuh  posses.sion  or  receipt,  unless  in  th<!  menu  thue  an  acknowledg- 
ment of  the  title  ot  the  mortgagor,  or  of  his  right  of  redemption,  shall  have 
been  given  in  writing,  signed  by  tlie  mortgagee,  or  tlie  peiMin  claiming  through 
him;  and  in  such  case  no  suit  shall  be  brought  but  uithiu  ten  years  next 
after  the  time  at  which  such  acknowledgment,  or  Uie  lust  of  such  acknowledg- 
ments, if  more  than  one,  was  given ;  but  such  acknowledgment  shall  be  effec- 
tual only  as  against,  and  to  the  extent  of  the  interest  of,  the  party  signing  aa 
aforesaid. 

Sec.  2667.  Remedy  on  Mortgage  barred  when  Debt  la.  —  When  any 
mortgage  or  di'ed  of  truat  shall  be  given  on  any  real  or  personal  estate,  or 
when  any  lien  shall  be  giien  by  law.  to  secure  the  payment  of  any  sum  of 
money  K[>ecifii'd  in  any  writing,  no  action  or  suit,  or  other  proceeilincr.  shall  be 
brought  or  liud  u[»in  sucii  lien,  inoi-tga;'e,  or  dcil  of  trust.  (i>  recover  tlie 
sum  of  money  so  secured,  but  within  the  time  that  uiay  be  allowed  for  Llie 
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oommenoement  of  an  aotioa  at  law,  upon  the  writing  in  whidi  the  stem  of 
money  secared  by  such  mortgage  or  deed  of  tmst  may  be  specified;  and  hi  all 
cases  where  the  remedy  at  law  to  recover  the  debt  shall  be  barred,  the  remedy 
in  equity  on  the  mortgage  shall  be  barred. 

Sec.  2668.  Ten  Teara'  Adverae  Posaeaaion  glTea  Tttla-^iysn  yean' 
actual  adverse  possession  by  any  person  claiming  to  be  the  owner  for  that  time 
of  any  land,  uninterruptedly  eonttnued  for  ten  years  by  occupancy,  descent, 
conveyance,  or  otherwise,  in  whatever  way  such  occupancy  may  have  been 
commenced  or  continued,  shall  vest  in  every  actual  occupant  or  possessor  of 
such  land  a  full  and  complete  title,  saving  to  persons  under  the  disability  of 
minority  or  unsoundness  of  mind  the  right  to  sue  within  ten  3rears  after  the 
removal  of  such  disability,  as  provided  in  the  first  section  of  this  act. 

Pbrsohal  Actions. 

Sbg.  2669.  Aotiona  to  be  brought  in  Six  Taara.  —  All  actions  for  which 
no  other  period  of  limitation  is  prescribed  shall  be  commenced  within  six 
years  next  after  the  cause  of  such  action  accrued,  and  not  after. 

Sec.  2670.  Aotiona  to  ba  brought  in  Threa  Teara.  —  Actions  on  any 
open  account  or  stated  account,  not  acknowledged  in  writing,  signed  by  the 
debtor,  and  on  any  unwritten  contract,  express  or  implied,  shall  be  commenced 
within  three  years  next  after  the  cause  of  such  action  accrued,  and  not  after. 

Sec.  2671.  "When  Statute  oommenoea  to  run  on  Open  Aooounta.  — 
In  all  actions  brought  to  recover  the  balance  due  upon  a  mutual  and  open 
current  account,  the  cause  of  action  shall  be  deemed  to  have  accrued  at  the 
time  of  the  true  date  of  the  last  item  proved  in  such  account;  and  in  all  other 
actions  upon  open  accounts,  the  period  of  limitation  shall  commence  to  run 
against  the  several  items  thereof,  from  the  dates  at  which  the  same  respectively 
became  due  and  payable. 

Sec.  2672.  Action  for  Penalty  oommenoed  in  One  Tear.  —  All  actions 
and  suits  for  any  penalty  or  forfeiture  on  any  penal  statute,  brought  by  any 
person  to  whom  the  penalty  or  forfeiture  is  given,  in  whole  or  in  part,  shall  be 
commenced  within  one  year  next  after  the  offence  committed,  and  not  after-> 
wards. 

Sec.  2673.  Other  Aotiona  oommenoed  in  One  Tear.  —  All  actions  for 
assault,  battery,  maiming,  false  imprisonment,  malicious  arrest  or  menace, 
and  all  actions  for  slanderous  words  concerning  the  person  or  title,  and  for 
libels,  shall  be  commenced  within  one  year  next  after  the  cause  of  such  action 
accrued,  and  not  after. 

Sec.  2674.  Aotiona  on  Domeatio  Jndgments.  —  All  actions  founded  on 
any  judgment  or  decree,  rendered  by  any  court  of  record  in  this  State,  shaU 
be  brought  within  seven  years  next  after  the  rendition  of  such  judgment  or 
decree,  and  not  after;  and  no  execution  shall  issue  on  any  such  judgment  or 
decree,  after  seven  years  from  the  date  of  the  issuance  of  the  last  preceding 
execution  on  such  judgment  or  decree. 

Sec.  2675.  Aotiona  on  Foreign  Jndgmenta.  —  All  actions  founded  on 
any  judgment  or  decree,  rendered  by  any  court  of  record  without  this  State, 
shall  be  brought  within  seven  years  after  the  rendition  of  such  judgment  or 
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decree,  and  not  cifter:  Provided,  thftt  if  the  person  against  whom  nicb  judg- 
ment or  decree  was  or  ehall  be  rendered,  was  or  shall  be  at  the  time  of  the 
institution  of  the  action  a  reaidtnt  of  this  State,  such  action,  founded  on 
such  judgment  or  decree,  shall  be  commenced  witliiii  three  years  nt:xt  after 
the  rendition  thereof,  and  not  after. 

Sec.  2070.  Aetlon  agalnat  Sxeoutoi  or  AdmiulBtrator.  —  No  action  oi> 
teirt  facias  shall  be  brought  against  any  executor  or  adniinistxator,  upon  an; 
judgment  or  other  cause  of  action,  gainst  his  testator  or  iut«iitate,  but  witbiii 
four  jears  next  after  the  qualification  of  such  executor  or  aduiinistrakir. 

Skc.  2077.  Savtue  in  Favor  of  those  under  DiaabllltiaB.  —  If  any  per- 
SOD,  entitled  to  bring  any  of  the  actions  before  mentioued,  shall,  at  ttie  lime 
at  which  the  cause  of  such  action  accrued,  be  under  any  one  or  more  of  the  fol- 
lowing disabtlitiea,  that  is  to  say,  infancy,  or  unsoundness  of  mind,  such 
person  may  bring  tlie  said  actions  within  the  times  in  this  chapter  respeetire^ 
Uinited,  after  such  disability  shall  be  removed. 

Sec.  3678.  Absence  from  the  State.  —  Tf,  after  any  cause  of  action  shall 
liave  accrued  in  this  State,  the  person  against  whom  it  has  accrued  abaU 
be  absent  from  and  reside  out  of  the  Stat«,  the  time  of  Lis  absence  shall  not 
be  taken  as  any  part  of  the  time  limited  for  the  commencement  of  the  action, 
after  his  return. 

Skc.  3fi78.  Conoealed  Prand.  —  If  any  person,  liable  to  any  personal  action, 

I    shall  fraudulently  conceal  the  cause  of  such  action  from  the  knowledge  of  the 

penon  entitled  thereto,  the  cause  of  such  action  shall  be  deemed  to  have  first 

I   accrued  at,  and  not  before,  the  time  at  which  such  fraud  shall  be,  or  witii 

V  reftsoiiable  diligence  might  have  been,  flr«t  tnown  or  discovered. 

Sec.  2tI8D.  Lien  of  Judgment*  limited.  —  No  judgment  or  deorec,  ren- 
dered in  any  court  held  within  this  State,  shall  be  a  lien  on  the  property  of 
the  defendant  therein,  for  a  longer  period  than  si^ re n  years  from  the  rendi- 
tion thereof;  but  the  time  during  which  the  execution  of  such  judgment  or 
decree  shall  be  sljiyed  or  enjoined  liy  sapcrscileas,  iiijunciion,  or  other  process, 
shall  not  be  computed  as  any  part  of  the  said  period  of  seven  yc-vrs. 

Src.  2r>8t.  Bills  of  Review  limited.  —  Bills  of  review  in  chancery  shall 
be  filed  within  two  years  next  after  the  dal«  of  the  final  decree  in  the  cause, 
and  not  after;  saving  to  person."!  under  any  disability,  as  hereinbefore  men- 
tioned, the  like  period  of  two  year,*!  iifter  the  removal  of  such  disability. 

Skc.  2(i32.  Appeals  to  Supreme  Court  limited.  —  Apt>eals  shall  be 
taken  within  two  years  next  after  the  rendition  of  the  judgment  or  dpcree 
compl.iined  of,  and  not  afli'r;  saving  to  [•ersons  under  disability,  as  aforesaid, 
the  like  period  after  such  dbaliility  shall  have  been  removed. 

Skc,  208:1.  Death  of  Party  before  Bar  complete. — If  any  person  en- 
titled to  bring  any  of  the  personal  actions  hereinlwfore  mentioned,  or  liable 
to  any  such  iiclion.  shall  die  before  the  expiration  of  the  time  herein  limited 
therefor,  such  action  m.iy  be  commenced  by  or  against  the  executor  or  admin- 
istrator of  the  deceased  person  .ifter  the  expiration  of  said  linic,  and  within 
one  ye.ir  after  the  dea*l)  of  such  i-erson. 

Sec.  2081.  Action  barred  in  another  Btate  barred  here.  —  When  a 
cau.w  of  action  ha-s  accrued  in  some  other  St.ite,  or  in  a  foreign  country,  and 
by  the  law  of  such  Sta(«  or  country,  or  of  some  other  State  or  couniiy,  wh--'ie 
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the  defendant  has  resided,  before  he  resided  in  this  State,  an  action  thereon 
cannot  be  maintained  by  reason  of  lapse  of  time,  an  action  thereon  shall  not  be 
maintained  in  this  State. 

Sec.  2685.  Completion  of  Iiimitation  eztingnishes  Right.  — The  comple- 
tion of  the  period  of  limitation,  herein  prescribed  to  bar  any  action,  shall  defeat 
and  extinguish  the  right  as  well  as  the  remedy ;  bat  the  former  legal  obligation 
shall  be  a  sufficient  consideration  to  uphold  a  new  promise  based  thereon. 

Sec.  2686.  New  Aotion  after  Abatement,  Reveraal,  &c.  —  If  in  any 
action,  duly  commenced  within  the  time  allowed,  the  writ  shall  be  abated,  or 
the  action  otherwise  avoided  or  defeated,  by  the  death  of  any  party  thereto,  or 
for  any  matter  of  form,  or  if,  after  verdict  for  the  plaintiff,  Uie  judgment  shall 
be  arrested,  or  if  a  judgment  for  the  plaintiff  shall  be  reversed,  on  appeal,  the 
plaintiff  may  commence  a  new  action  for  the  same  cause,  at  any  time  within 
one  year  after  the  abatement,  or  other  determination  of  the  original  suit, 
or  after  reversal  of  the  judgment  therein ;  and  his  executor  or  administrator 
may,  in  case  of  his  death,  commence  such  new  action  within  the  said  one 
year. 

Sec.  2687.  Limitation  of  Set-off.  —  All  the  provisions  of  this  chapter 
shaU  apply  to  the  case  of  any  debt  or  demand  on  contract,  alleged  by  way  of 
set-off  on  the  part  of  a  defendant;  and  the  time  of  limitation  of  such  debt  or 
demand  shall  be  computed  in  like  nuipner  as  if  an  action  had  been  com- 
menced therefor  at  the  time  when  the  plaintiff *s  action  was  commenced;  and 
the  fact  that  a  set-off  is  barred  shall  not  preclude  the  defendant  from  using  it 
as  such,  if  he  held  it  against  the  debt  sued  on,  before  it  was  barred. 

Sec.  2688.  New  Promise  to  be  in  "Writing.  —  In  actions  founded  upon 
any  contract,  no  acknowledgment  or  promise  shall  be  evidence  of  a  new  or 
continuing  contract,  whereby  to  take  any  case  out  of  the  operation  of  the 
provisions  of  this  chapter,  or  to  provide  any  party  of  the  benefit  thereof,  im- 
less  such  acknowledgment  or  promise  be  made,  or  contained  by  or  in,  some 
writing  signed  by  the  party  chargeable  thereby;  and  where  there  shall  be 
two  or  more  joint  contractors,  no  such  joint  contractor  shall  lose  the  benefit 
of  the  provisions  of  this  chapter,  so  as  to  be  chargeable,  by  reason  only  of 
an  acknowledgment  or  promise,  made  or  signed  by  any  other  or  others  of 
them;  and  in  actions  against  joint  contractors,  if  the  plaintiff  is  barred  as 
to  one  or  more  of  the  defendants,  but  is  entitled  to  recover  against  any  other 
or  others  of  them,  by  virtue  of  a  new  acknowledgment  or  promise,  or  other- 
wise, judgpnent  shall  be  given  for  the  plaintiff,  as  to  any  of  the  defendants 
against  whom  he  is  entitled  to  recover,  and  for  the  other  defendants  against 
the  plaintiff. 

Sec.  2689  How  this  Chapter  to  be  applied.  — The  provisions  of  this 
chapter  shall  not  apply  to  any  suit  which  is,  or  shall  be,  limited  by  any  statute 
contained  in  this  code,  to  be  brought  within  a  shorter  time  than  is  prescribed 
in  this  chapter,  but  such  suit  shall  be  brought  within  the  time  that  may  be 
limited  by  such  statute. 

Sec.  2690.  Not  to  apply  to  Issues  of  Moneyed  Corporations.  —  None 
of  the  provisions  of  this  chapter  shall  apply  to  suits  brought  to  enforce  pay- 
ment of  notes,  bills,  or  evidences  of  debt,  issued  by  any  bank  or  moneyed  cor- 
poration. 
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Sec.  3091.   Btatoto  not  to  ton  when  Person  prohlMtefl    to  wna.— 

When  any  person  ^all  be  prohibited  by  law,  or  restrained  or  enjoined  by  tte 
otxier,  decree,  or  process  of  any  court  in  t}iia  Stat*,  from  commencing  or  pnw- 
eeuting  any  action  or  remedy,  the  time  during  which  auch  person  sli&U  be  aO 
prohibited,  eojoined,  or  restrnined  shall  not  be  computed  as  any  part  of  th« 
period  of  time  limited  by  this  chapter  for  the  cotUDieiicemeDt  of  suoh  action. 

Sxc.  3S92.  When  ths  limitation  of  this  Act  to  oonuneaoe.  — The 
Wrer»l  periods  of  limitation  prescribed  by  this  chnpter  shall  commence  from 
■■  file  drte  when  it  sIiilII  take  effect ;  but  the  same  shall  not  apply  to  any  actioua 
raeaceil,  nor  to  any  cases  wliere  the  ri^t  of  action  or  of  entry  ahall  b»'a 
mccrued,  before  ^at  time,  but  tlie  eame  shall  be  Bubjeot  to  the  laws  now  in 
force;  but  this  law  may  be  pleaded  in  any  case  wbei«  a  bar  has  accrued  under 
Uie  pTOFiHions  thereof. 

Shc.  2093,   Aotioua  for  Property  •old  by  Order  of  Court.  —  No  »ctioB 
ahall  be  brought  to  recover  any  property  hereafter  sold  by  order  of  oourt  of  •    | 
fiiancery  court,  where  the  sale  is  in  good  faith,  and  liie  purohase-uioney  paid, 
unless  brought  within  two  years  after  possession  taken  by  the  purchaser  uutlef 
■ach  sale  of  such  progierty. 

Sec.  2HH.  Trtutee  barred.  B«aefiolarr  barred.  —  When  the  legal  till* 
to  property  ora  right  in  action  is  in  aa  executor,  admin istrator,  guardian,  or 
other  touatee,  the  time  during  which  «ny  atatuto  of  Hmitationa  runs  against 
■ucb  trustee  thall  be  computed  against  the  peraon  beneficially  intereeCed  in 
■uoh  prosperity  or  right  in  action,  altdiough  such  penoii  may  be  under  disabil- 
ity, and  within  the  saving  of  any  statute  of  limitations;  and  may  be  availad 
of  in  any  suit  or  action  by  aucb  person. 

Sec.  8693.  Suita  In  Equity.  —  Whenarer  theroisaeoncttrreDt  jorisdictioii 
in  the  courts  of  common  law  and  in  the  courts  of  equity  of  any  cause  of  ac- 
tion, the  provisions  of  this  chapter,  limiting  a  time  for  the  commencement  of  a 
■uit  for  such  cau^e  of  action  in  a  court  of  common  law.  shall  apply  to  all  suita 
to  be  brouglit  for  the  same  cmse  in  a  court  of  chancery. 

Sec.  209G.  Limitation  of  Ezpreaa  Troata.  —Bills  for  relief,  in  case  of  the 
existence  of  a  trust,  not  cogniz.ihle  by  the  courts  of  common  law,  and  in  all 
otlier  cases  not  herein  provided  for,  Hh.ill  be  filed  within  ten  years  after  the 
cause  of  action  shall  accrue,  and  not  after;  saving,  however,  to  all  persons 
under  disability,  as  hereinbefore  provided,  the  like  period  of  time  after  auch 
disability  shall  be  removed. 


MISSOURI. 

REVISED   STATUTE.^,  187S 


.     Cqap.  48. 

Actions. 


Srction  3210.   AotlouB  for  Recovery  of  Iiaiids  tobecomtuenced,  when. 

—  No  action  for  the  recovery  of  any  lauds,  teiicmoiits,  or  hereditaments,  or  for 
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tiie  T6OOT617  of  the  posseanoa  Cbereof ,  BhaU  be  eommeooed,  had,  or  mamtmined 
by  any  person,  whether  citiaen,  deniaeo,  alien,  resident,  or  non-raaideat  of  this 
State,  unless  it  appear  that  the  jdaintiff,  his  aaceator,  predecessor,  grantor,  or 
other  person  under  whom  he  claims,  was  seieed  or  possessed  of  ibe  premises  in 
question  within  ten  years  b^ore  the  commeacement  of  such  action,  except  in 
case  of  military  bounty  lands,  which  shall  be  within  two  years.  This  provision 
in  relation  to  military  bounty  land  shall  not  apply  in  any  case  when  the  title 
is  claimed  under  locations  of  military  land  warrants  issued  to  soldiers  of  the 
Mexican  war,  or  any  military  land  warrant  under  act  of  eighteen  hundred  and 
iifty  and  amendatory  act  of  eighteen  hundred  and  fifty-five. 

Sec.  3220.  No  Bntry  valid  unless  ▲otlon  oommencad,  when.  —  No 
entry  upon  any  lands,  tenements,  or  hereditaments  shall  be  deemed  sufficient 
or  valid  as  a  claim,  unless  an  action  is  commenced  thereon  within  one  year 
after  the  making  of  such  entry,  and  within  ten  yean  from  the  time  when  the 
right  to  make  such  entry  descended  or  accrued. 

Sec.  8221.  Ri^ht  of  Possession  not  allaotsd  by  Desoant  ~  The  right  of 
any  person  to  the  possession  of  any  lands,  tenements,  or  hereditaments  shaH 
not  be  impaired  or  affected  by  descent,  cast  in  oonsequenoe  of  the  death  of  any 
person  in  possession  of  such  estate. 

Sec.  3222.  Disabilitios.  —  If  any  person  entitled  to  commence  any  action 
in  this  article  specified^  or  to  make  any  entry,  be,  at  the  time  such  right  or 
title  shall  first  descend  or  accrue,  either  within  the  age  of  twenty-one  years,  or 
insane,  or  imprisoned  on  any  criminal  charge,  or  in  execution  upon  some  con- 
viction of  a  criminal  offence  for  any  time  less  than  life,  or  a  married  woman^ 
the  time  during  which  such  disability  shall  continue  shall  not  be  deemed  any 
portion  of  the  time  in  this  article  limited  for  the  commencement  of  such  action 
or  the  making  such  entry;  but  such  person  may  bring  such  action  or  make 
such  entry  after  the  time  so  limited,  and  within  ten  years  after  such  disability 
is  removed:  Provided,  that  no  such  action  shall  be  commenced,  had,  or  main« 
tained,  or  entry  made,  by  any  person  laboring  under  the  disabilities  specified  in 
this  section,  after  twenty-four  years  after  the  cause  of  such  action  or  right  of 
entry  shall  have  accrued 

Sec.  3223.  Possession  of  Part,  when  Possession  of  the  Whole  Traot — 
The  possession.,  under  color  of  title,  of  a  part  of  a  tract  or  lot  of  land,  in  the 
name  of  the  whole  tract  claimed,  and  exercising,  during  the  time  of  such  pos- 
session, the  usual  acts  of  ownership  over  the  whole  tract  so  claimed,  shall  be 
deemed  a  possession  of  the  whole  of  such  tract. 

Sec.  3224.  Iiimitation  when  Person  under  Dtsabilitgr  diss.  —  If  any 
person  entitled  to  commence  such  action  or  to  make  such  entry  die  during  the 
continuance  of  any  disability  specified  in  section  8222,  and  no  determination 
or  judgment  be  had  of  the  title,  right,  or  action  to  him  accrued,  his  heirs,  or 
any  person  claiming  from,  by,  or  under  him,  may  commence  such  action  or 
make  such  entry  after  the  time  in  this  article  limited  for  that  purpose,  and 
within  three  years  after  his  death,  but  not  after  that  period. 

Sec.  3225.  limitation  in  Case  of  CsrtalnBqnitsbls  Titles. —  Any  person 
claiming  any  real  estate  in  the  lawful  possession  id  another,  and  which  has  not 
been  in  possession  of  such  claimant,  or  any  one  under  whom  he  claims,  for 
thirty  consecutive  years,  and  on  which  neither  he  nor  those  under  whom  he 


T48 


BTATOTEa   OF  LQUTATIONB. 


claims  haa  paid  anj  taxes  for  all  that  period  of  time,  and  tlie  eqaitable  tiOb : 
ta  which  has  emanated  from  the  government  more  tlisn  ten  years.  shaB,^ 
witltin  one  year  from  the  approval  of  ihia  act,'  bring  his  Rction  to  reconr 
the  same:  iiad  in  default  thereof  he  shall  be  forever  barred,  &nd  bis  right  aol 
titla  shall,  ipw  ybcM,  vest  in  auch  possessor.     (Laws  1874,  p.  IIS,  g  1.) 

Sec.  3'2'26.  Wben  I^gal  Title  baa  not  emanated  fTona  the  United  Statia. 
—  In  all  cases  in  which  the  legal  title  has  uot  yet  emanated  from  the  gontm- 
meat  of  the  United  States,  but  in  which  there  has  been  anequitable  right  or  UlU 
for  more  than  twenty  years,  nnder  which  a  claimant  baa  bad  a  right  of  aotiM' 
by  the  statutes  of  this  State,  and  in  which  the  land  has  been  in  the  podsesssioD 
of  any  person  for  twenty  years,  claiming  the  same  in  fee,  aci;  |>eraou  claiming 
against  the  possessor  shall  bring  his  action  under  the  legal  title  within  ou« 
year  after  it  issues  from  the  government;  and  iu  default  thereof  be  shall  be 
forever  barred,  and  his  right  and  title  shall,  ip>o/acto,  vest  in  such  possessor. 
(I^wb1874.  p.  119,  §2-e.) 

Sec.  3227,  Statute  not  to  sxtand  to  Certain  Lands.  —  Nothing  (<out«ined 
in  any  statute  of  limitation  shall  extend  to  any  lands  given,  granted,  seqiM*- 
tered,  or  aiipropriated  t«  any  public,  pious,  or  charitable  iu>e,  or  to  uny  Uadli 
belonging  to  this  State.  < 


Art.   II.  —  0/ Personal  Acliont. 

Sec.  3223.  Period  of  Umltation  preacribed.  —  Civil  actions,  other  tbu 
diose  for  the  recovery  of  real  property,  can  only  be  commenced  within  tbt 
periods  prescribed  in  the  following  sections,  after  the  causes  of  action  nh*!! 
have  accrued. 

Sec.  3i'29.  "What  AotloiiB  ahall  be  oommenoed  within  Ten  'X'eara.— 
Within  ten  years;  Pirsl,  An  action  upon  any  writing,  whether  sealed  or  un- 
sealed, for  the  p-nynientof  money  or  property.  .Sccmirf.  Actions  brought  on  any 
covenant  or  wairanty  contain.-d  in  any  deed  of  conveyance  of  land  shall  be 
brought  withi!i  ten  years  neit  after  there  shall  havu  been  a  final  dt-cision 
against  the  title  of  tlie  covenantee  in  such  deed,  and  actions  on  any  covenant 
of  seisin  contained  in  any  such  deed  shall  be  brought  within  ten  veare  after 
the  cause  of  such  action  sliall  accrue.  Third,  Actions  for  relief,  not  herein 
otherwise  piovidt-d  tor. 

32.m  'WTiat  within  Five  Teara,  ~  Within  five  years;  First.  All  actions 
upon  contracts,  obligations  or  liabilities,  express  or  implied,  except  tl^w 
mentioned  in  section  three  thousand  two  hundred  and  t\vi-uly-iiiij<.,  and 
except  upon  jiidg^nents  or  decrees  of  a  court  of  record,  and  except  where  j 
different  time  U  hereiu  limited.  Second,  An  action  u(K)n  a  liability  cte;Ufd  bv 
8  statute  other  than  for  a  i>en!ilty  or  foifcilnre.  Third,  An  action  for  trc-iia^v* 
on  real  estate.  I-'onrlh.  An  action  for  t;iking.  detaining,  or  injuring  any  coodi 
or  chattel.^  including  actions  for  the  recovery  of  sjiecific  personal  proiiertv  or 
for  any  other  injury  to  the  person  or  rights  of  another,  not  ari.sing  oii  contract, 
and  not  hereiu  otherwise  enumerated.  FiOli.  An  action  for  roliff  t,i,  I'je 
ground  of  fraud,  the  cause  of  action  in  snch  case  to  be  deenied   mil.   u>  hjie 
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accrued  until  the  discovery  by  the  aggrieved  party,  at  any  time  within  ten 
years,  of  the  facts  constituting  the  fraud. 

Sec.  3231.  What  within  Three  Tean.  —  Within  three  years:  First,  An 
action  against  a  sheriff,  coroner,  or  other  officer,  upon  a  liability  incurred  by 
the  doing  of  an  act  in  his  official  capacity  and  in  virtue  of  his  office,  or  by  the 
omission  of  an  official  duty,  including  the  non-payment  of  money  collected 
upon  an  execution  or  otherwise.  Second,  An  action  upon  a  statute  for  a  pen- 
alty or  forfeiture,  when  the  action  is  given  to  the  party  aggrieved,  or  to  such 
party  and  the  State. 

Sec.  3232.  What  within  Two  Tears.  —  Within  two  years:  An  action  for 
libel,  slander,  assault,  battery,  false  imprisonment,  or  criminal  conversation. 

Sec.  3233.  In  Acconnt  Current  when  Cauae  of  Action  acorued.  —  In 
an  action  brought  to  recover  a  balance  due  on  a  mutual,  open,  and  current 
account,  where  there  have  been  reciprocal  demands  between  the  parties,  the 
cause  of  action  shall  be  deemed  to  have  accrued  from  the  time  of  the  last  item 
in  the  account  on  the  adverse  side. 

Sec.  3234.  Persona  under  Disabilities  may  bring  Action,  when.  —  If 
any  person  entitled  to  bring  an  action  in  this  article  specified,  at  the  time  the 
cause  of  action  accrued,  be  either  within  the  age  of  twenty-one  years,  or 
insane,  or  imprisoned  on  a  criminal  charge,  or  in  execution  under  a  sentence 
of  a  criminal  court  for  a  less  term  than  for  his  natural  life,  or  a  married 
woman,  such  persons  shall  be  at  liberty  to  bring  such  actions  within  the 
respective  times  in  this  article  limited,  after  such  disability  is  removed. 

Sec.  3235.  On  Death  of  Person  under  Disability,  Cause  of  Action 
survives.  —  If  any  person,  &c.,  entitled  to  sue,  die  before  the  expiration  of 
the  time  herein  limited  for  the  commencement  of  such  suit,  if  such  cause  of 
action  shall  survive  to  his  representatives,  his  executor  or  administrator  may, 
after  the  expiration  of  such  time,  and  within  one  year  after  such  death,  com- 
mence such  action,  but  not  after  that  period. 

Sec.  3236.  If  Defendant  be  out  of  this  State  before,  or  depart  after,  ^  ^ 
Cause  of  Action  commences,  when  the  Action  may  be  commenced.  — -If,  7^'  *  ^' 
at  the  time  when  any  cause  of  action  herein  specified  accrues  against  any  per^ 
son  who  is  a  resident  of  this  State,  and  he  is  absent  therefrom,  such  action  may 
be  commenced  within  the  times  herein  respectively  limited,  after  the  return 
of  such  person  into  the  State ;  and  if,  after  such  cause  of  action  shall  have 
accrued,  such  person  depart  from  and  reside  out  of  this  State,  the  time  of  his 
absence  shall  not  be  deemed  or  taken  as  any  part  of  the  time  limited  for  the 
commencement  of  such  action. 

Sec.  3237.  Time  not  to  be  computed  under  this  Chapter  during  a 
War.  —  Whenever  any  person  shall  be  disabled  to  prosecute  in  the  courts  of 
this  State,  by  reason  of  his  being  an  alien,  subject  or  citizen  of  any  country 
at  wai  with  the  United  States,  the  time  of  the  continuance  of  such  war  shall 
not  be  deemed  any  part  of  the  respective  periods  limited  in  the  preceding 
sections  of  this  chapter  for  the  making  of  an  entry  or  the  commencement  of 
any  action. 

Sec.  3238.  N6t  to  apply  to  what  —  The  preceding  section  shall  not 
apply  to  actions  for  any  penalty  or  forfeiture  given  by  any  statute  of  this 
State. 
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MINNESOTA. 

GENERAL  STATUTES.    Chap.  66,  Title  H. 

Section  8.  XaimitatioiiA  of  Aotiona.  —  Actions  can  only  be  commeooed 
within  the  periods  prescribed  in  this  chapter,  after  the  cause  of  action  aoeniei, 
except  where  in  special  cases  a  different  limitation  is  prescribed  by  statute. 

Sec.  4.  Actions  to  recover  Real  Property.  —  No  action  for  the  recovery 
of  real  property,  or  for  the  recovery  of  the  possession  thereof,  shall  be  miin- 
tained,  unless  it  appears  that  the  plaintiff,  hb  ancestor,  predecessor,  or 
grantor,  was  seised  or  possessed  of  the  premises  in  question  within  tweotf 
years  before  the  commencement  of  the  action.  The  periods  prescribed  in  the 
preceding. section  for  the  commencement  of  actions  are  as  follows:  — 

Sec.  5.  Actions  npon  Judgments  or  Decrees.  —  Within  ten  years:" 

First.  An  action  upon  a  judgment  or  decree  of  a  court  of  the  United  Stitei) 
or  of  any  State  or  Territory  of  the  United  States. 

Sec.  6.  Actions  npon  Contracts,  &a,  within  81x  Tears.  —  Within  six 
years:  — 

First.  An  action  upon  a  contract  or  other  obligation,  express  or  implied, 
excepting  those  mentioned  in  the  preceding  section. 

Second.  An  action  upon  a  liability  created  by  statute,  othe**  than  those  iqm 
a  penalty  or  forfeiture. 

Third.  An  action  for  trespass  upon  real  property. 

Fourth.  An  action  for  taking,  detaining,  and  injuring  personal  property, 
including  actions  for  the  specific  recovery  thereof. 

Fifth.  An  action  for  criminal  conversation,  or  for  any  other  injury  to  tiie 
person  or  rights  of  another,  not  arising  on  obligation,  and  not  hereinifter 
enumerated. 

Sixth.  An  action  for  relief,  on  the  ground  of  fraud ;  the  cause  of  actkm 
in  such  case  not  to  be  deemed  to  have  accrued  until  the  discoveiy  hj  the 
aggrieved  party  of  the  facts  constituting  the  fraud. 

Seventh.  Actions  to  enforce  a  trust  or  to  compel  an  accounting,  where  the 
trustee  has  neglected  to  discharge  his  trust,  or  has  repudiated  the  trust  reb- 
tion,  or  has  fully  performed  the  same. 

As  amended  1872,  c.  24,  §  1. 

Sec.  7.  Actions  against  Certain  Officers,  or  for  a  Penalty.  —Witiiin 
three  years:  — 

First.  An  action  agunst  a  sheriff,  coroner,  or  constable,  upon  the  litbilitf 
by  the  doing  of  an  act  in  his  official  capacity,  and  in  virtue  of  his  office,  or  \fj 
an  omission  of  an  official  duty,  including  the  non-t>a3nnent  of  money  coDeoted 
upon  an  execution. 

Second.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  where  tfai 
action  is  given  to  the  party  aggrieved,  or  to  such  party  and  the  State  of 
Minnesota. 

Sec.  8.  Action  for  Idbel,  Ac,  within  Two  Tears.  —  Within  two  jeia: 
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the  limitation  herein  prescribed  shall  not  attach  until  all  snch  disabilities  be 
removed. 

Sec.  8246.  Actions  otherwise  limited.  —  The  provisions  of  this  chapter 
shall  not  extend  to  any  action  which  is  or  shall  be  otherwise  limited  by  any 
statute ;  but  such  action  shall  be  brought  within  the  time  limited  by  such 
statute. 

Sec.  3247.  Demands  against  Corporations.  —  Nor  shall  any  of  the  said 
provisions  apply  to  suits  broi^ht  to  enforce  payment  ol  balls,  notea^  ot  other 
evidences  of  debt  issued  by  moneyed  corporations. 

Sec.  3248.  Actions  barred,  only  revived  bj  "Wrlttea  Promise. — lu 
actions  founded  on  any  contract,  no  acknowledgnent  or  promise  hereslter 
made  shall  be  evidence  of  a  new  or  continuing  contract,  whereby  to  take  any 
case  out  of  the  operation  of  the  provisions  of  this  article,  or  deprive  any  party 
of  the  benefit  thereof,  unless  such  acknowledgment  or  promise  be  made  or  con* 
tained  by  or  in  some  writing  subscribed  by  the  party  chargeable  hereby. 

Sec.  3249.  One  Joint  Debtor  oannot  revive  a  Demand  againet  tte 
other  Debtor.  —  If  there  be  two  or  more  joint  contractors^  or  joint  executors 
or  administrators  of  any  contractor,  no  such  joint  contractor,  or  executor  or 
administrator,  shall  lose  the  benefit  of  the  provisions  of  this  article,  sa  as  to  be. 
chargeable  by  reason  only  of  any  acknowledgment  or  promise  nsade  ot  seb- 
scribed  by  any  other  or  others  of  them. 

Sec.  3250.  Two  Preceding  Seotions  oonstnied.  —  Nothing  contained  in 
the  two  preceding  sections  shall  alter,  take  away,  or  lessen  the  effect  of  a  pay- 
ment  of  any  principal  or  interest  made  by  any  person. 

Sec.  3251.  Judgments  presumed  to  be  paid,  when.  Presnieption» 
how  repelled.  —  Every  judgment,  order,  and  decree  of  any  court  of  record 
of  the  United  States,  or  of  this  or  any  other  State  or  Territory,  ^all  be  pre- 
sumed to  be  paid  and  satisfied  after  the  expiration  of  twenl^  years  from  thet 
day  of  the  rendition  of  such  judgment,  order,  or  decree;  but  in  any  suit  in 
which  ihe  party  against  whom  such  judgment,  order,  or  decree  was  rendered, 
or  his  heirs  or  personal  representatives,  shall  be  a  party,  such  presumption  may 
be  repelled  by  proof  of  payment  or  of  written  acknowledgment  of  indebted- 
ness, made  within  twenty  years,  of  some  part  of  the  amount  recovered  by  such 
judgment,  order,  or  decree;  in  all  other  cases  it  shall  be  conclusive. 

Sec.  3252.   This  Chapter  not  to  apply  to  what  Aot&OBS.  —  The  provi- 
sions of  this  chapter  shall  not  ap{^y  to  any  actions  commenced,  nor  to  any ' 
cases  where  the  right  of  action  or  of  entry  shall  have  accrued,  before  the  time 
when  this  chapter  takes  effect,  but  the  same  shall  remain  subject  to  the  laws 
then  in  force. 

Sec.  3253.  To  apply  to  the  State  as  well  as  to  Private  Parties.  — 
The  limitations  prescribed  in  this  chi^ter  shall  apply  to  actions  brought  in  the 
name  of  this  State,  or  for  its  benefit,  in  the  same  maimer  as  to  actions  by 
private  parties. 


IPWl^P 


8IAXDXE8   OF  LIM1TAX10N8. 


MINNESOTA. 

GENERAL  STATUTES.    Chap.  68,  Title  H. 

Section  3.  LimltatloiiB  of  AcUodb.  —  Actions  can  only  be  eomtneaced 
within  the  periods  prp:4cribed  in  this  cbapter,  after  the  anise  of  action  accrues, 
except  where  in  specini  caaei  a  difffrcnt  limitation  is  prescribed  by  statute. 

Sbc.  4.  Aotiona  to  reoorer  Beal  Property.  — No  action  for  the  reoo»eij 
of  reaJ  property,  or  for  the  recoreiy  of  the  possessioD  thereof,  shall  be  inaJD- 
tained,  unless  it  appeiira  thst  the  plaintiff,  his  ancestor,  prudeceesor,  or 
grantor,  was  seised  or  possessed  of  tUe  preinisea  in  question  itithin  twenty 
years  before  the  comineuceineut  of  the  action.  The  periods  prescribeii  in  tlu 
preceding  sectiou  for  the  commencement  of  actions  are  as  follows:  — 

Sec.  5.  Aotioiu  upoa  JndgmentB  or  Decrees.  —  Within  tan  years:  — 

First.  An  action  upon  a  jiulgtnent  or  decree  of  a  court  of  the  United  Statn, 
or  of  any  State  or  Territory  of  the  United  States. 

Sec.  6.  Actions  apon  Contraots,  aa,  within  Bbc  7ea».  —  Within  six 

Firsi.  An  action  upon  a  contract,  or  other  obligation,  express  or  implied, 
excepting  those  mentioned  in  the  preceding  section. 

Second.  An  action  upon  a  liability  created  by  statute,  otbe'  than  those  iq>OD 
a  penalty  or  forfeiture. 

Third.  An  action  for  trespass  upon  real  property. 

Fn-irih.  An  action  for  taking,  detaining,  and  injuring  per^nal  property, 
including  actions  for  the  specific  recovery  thereof. 

Fijlk.  An  action  for  criminal  conversation,  or  for  any  other  injury  to  the 
person  or  rights  of  another,  not  arising  on  obligation,  and  not  hereinafter 
enumerated. 

Siiih.  An  action  for  relief,  on  the  ground  of  fraud;  the  cause  of  action 
in  such  case  not  to  be  deemed  to  have  accrued  until  tlie  discovery  by  the 
aggrieved  party  ot  the  facts  constituting  Uie  fraud. 

Seventh.  Actions  to  ejiforce  a  trust  or  to  compel  an  accounting,  where  the 
trustee  has  neglected  to  dinchnrge  his  trust,  or  has  repudiated  the  trust  rela- 
tion, or  has  fully  performed  the  same. 

As  amended  1S72,  c.  2-1.  g  1. 

Sec.  T.  Actions  against  Certain  OfQcers.  or  for  a  Penalty.  —  Within 
tliree  years;  — 

Firsf.  An  action  against  a  sheriff,  coroner,  or  constable,  upon  the  liability 
by  the  doing  of  an  act  in  his  olficial  capacity,  and  in  virtue  of  liis  olRce.  or  by 
an  omissioii  of  an  olficial  duty,  including  the  non-payment  of  money  collected 

Second.  An  action  upon  a  statut<!  for  a  penalty  or  forfeiture,  where  the 
action  is  given  to  the  i>arty  aggiicved,  or  to  such  party  and  the  State  of 
Mi 
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Ftnt.  An  sction  for  libel,  slander,  asnnlfc,  battery,  or  &lBe  hnpriaonment. 

Second.  An  action  upon  a  statute  for  a  forfeiture  or  penalty  to  the  State. 

Sec.  9.  Aotion  upon  Mutual  and  Onirant  Acoofunt  aoomea,  when.  — 
In  an  action  brought  to  reooyer  a  balanoe  doe  upon  a  mutual,  open,  and  current 
account,  when  there  have  been  reciprocal  demands  between  the  parties,  the 
cause  of  action  is  deemed  to  have  accrued  from  the  time  of  the  last  item  prored 
in  the  account  on  either  side. 

Sec.  10.  Aotion  for  Penalty  givan  to  Proaeoutor  "witbiB  One  Tear. 
— An  action  upon  a  statute  for  a  penalty  given  in  whole  or  in  part,  to  the 
person  who  prosecutes  for  the  same,  shall  be  commenced  by  said  party  within 
one  year  after  the  commission  of  the  offence;  and,  if  the  aetion  is  not  com- 
menced  within  one  year  by  a  private  party,  it  may  be  commenced  within  two 
years  thereafter  in  behalf  of  the  State  by  the  Attomey-Gveneral,  or  the  county 
attorney  of  the  county  where  the  offence  was  committed. 

Sec.  11.  Aotion  to  foreoloaa  Mortgage.  —  Every  aetion  to  foredoee  a 
mortgage  upon  real  estate  shall  be  commenced  within  ten  yean  after  the  cause 
of  action  accrues. 

As  amended  1870,  c  (K),  §  1. 

Sbc.  12.  Zdmitatioiia  apply  to  Aotkma  In  Name  of  State  or  Offioer.— - 
The  limitations  prescribed  in  this  chapter  lor  the  commencement  of  actions 
shall  apply  to  the  same  actimis  when  lnt>ught  in  the  name  of  the  State,  or  in 
the  name  of  any  offioer,  or  otherwise,  for  the  benefit  of  the  State,  in  the  same 
manner  as  to  actions  brought  by  citizens. 

Sec.  1^  Action,  when  deemed  oommenoed  and  pending.  —  An  actioQ 
is  commenced  as  to  each  defendant  when  the  summons  is  served  on  him,  or 
on  a  co-defendant  who  is  a  joint  contractor,  or  otherwise  united  in  interest 
with  him;  and  is  deemed  to  be  pending  from  the  time  <^  its  commencement 
until  its  final  determination  upon  appeal,  or  until  the  time  lor  an  appeal  has 
passed,  and  the  judgment  has  been  satisfied. 

Sec.  14.  Attempt  to  oommenoe  Aotkm ;  whea  eqelTalent  to  Cona- 
mencement.  —  An  attempt  to  commence  an  aetion  is  deemed  equivalent  to 
the  commencement  thereof,  within  the  meaning  of  this  chapter,  when  the 
summons  is  delivered,  with  the  intent  that  it  shall  be  actually  served,  to  the 
sheriff  or  other  offioer  oi  the  county  in  which  the  defendants,  or  one  of  them, 
usually  or  last  resided ;  or,  if  a  corporation  is  a  defendant,  to  the  sheriff  or 
other  offioer  ol  the  county  in  whi<^  such  corporation  was  established  by  law, 
or  where  its  general  business  was  transacted,  or  where  it  kept  an  office  for  the 
transaction  of  business ;  but  such  an  attempt  shall  be  followed  by  the  first 
publication  of  the  summons,  or  the  service  thereof,  within  sixty  days. 

Sec.  15.  Bffeot  of  Abeence  froaa  the  State. — If,  when  the  cause  of 
action  accrues  against  a  person,  he  is  out  of  the  State,  the  aetion  may  be  eoar 
meneed  within  the  timea  hernn  limited  after  his  return  to  the  State;  and  if, 
after  the  cause  of  action  aeeraet,  he  departs  from  and  resides  out  of  the  State, 
the  time  of  his  absence  is  not  part  of  the  time  limited  for  the  commencement 
of  the  action. 

Sko.  16.  lamitatkMi ;  when  Canae  of  Aotion  aooraee  ont  of  the  State. 
—  When  a  cause  of  action  has  arisen  in  a  State  or  Territory  out  of  thia  State, 
or  in  a  foreign  coimtry»  and»  by  the  laws  thereof^  an  aetion  thereon  cannet 
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then  be  maintained  b;  reason  of  the  l&pse  of  time,  iiii  lution  thereon  cannot 
be  maintained  in  this  State,  except  in  favor  of  a  citizen  thereof,  who  baa  hid    1 
the  cauae  of  action  from  the  time  it  accrued.  , 

Seo.  it.  Period  of  Disability  excluded  in  Certain   Caaen.  —  If  a  p«r-    ; 
■on,  entitled  to  bring  an  action  mentioned  in  thia  chapter,  except  for  a  penal^ 
or  forfeiture,  is,  at  the  time  of  iiciton  aocrned,  either, 

Firti.  Within  the  ftge  of  twenty-one  jears;  or. 

Second.  Insane ;  or, 

Third.  Impriaoned  on  a  criminal  charge,  or  in  execution  under  the  sentence 
of  a  criminal  court  for  a  te«8  term  tbaa  bia  natural  life,^ 
The  time  of  such  disability  is  not  a  part  of  die  time  limited  for  the  com- 
mencement of  the  action,  except  that  the  period  within  nhich  the  action  must 
be  brought  caai>oC  be  extended  more  than  five  years  by  any  siicb  diaabilitj, 
except  i[ifancy.  nor  can  it  be  so  extended,  iu  any  case,  longer  thau  oue  year 
after  the  disability  ceases. 

As  amended  1»08,  c  60,  g  1. 

Src.  18.  Effect  of  Death  of  Party, — If  a  person  entitled  to  bring  an 
action  dies  before  the  expiration  of  tlie  time  limited  for  the  com  men  cement 
thereof,  and  the  caa»c  of  action  aiirvire.i,  an  action  may  he  commenceii  by  bia 
personal  representatives  afier  the  expiration  of  that  time,  and  witliiti  one  rear 
from  his  death.  If  a  person  against  whom  an  action  may  be  brought  dies  be- 
fore the  expiration  of  the  time  limited  for  the  commencement  thereof,  and  tha 
cause  of  action  survives,  an  action  may  be  commenced  against  bis  represent- 
atives, after  the  expiration  of  that  time,  and  within  one  year  after  th«  issuing 
of  letters  testitmentaiy  or  of  administration. 

Sue.  19.  Bame.  Period  betireen  Death  of  Party  and  Oranttng  ol 
bttera.  —  Tlie  time  which  elapses  between  the  death  of  a  person  and  the 
granting  of  letters  testamentary  and  of  administration  on  his  estate,  not  ex- 
ceeding six  nionthii,  .ind  the  psriod  of  sis  months  after  Uie  granting  of  such 
letters,  ar.;  not  to  be  deemed  any  part  of  the  time  limited  for  the  coniinence- 
mont  of  aclii>ns  by  eKcoiitors  or  iwhninistrators. 

.Sec.  20.  Period  of  War  not  included,  ^taen.  —  When  a  person  is  nn 
alien-  snbji-rt  or  citia;ji  of  a  conntrv  iit  w.ir  ivitli  tbe  Unitetl  StaUv,  t)ie  lime 
of  the  cimlinii:iiioe  of  the  war  is  not  part  of  tbe  period  limiti'd  for  tbu  eom- 
mencement  of  tlie  actinn. 

i>\:v.  lil.  Period  covered  by  Injiuiction,  &c.,  not  Included.  ^  When 
the  comm'-iiCL-Mieiit  of  an  action  is  stiivftl  by  injniiction,  or  a  slatuUiry  pmbibi- 
tion.  Ilie  time  of  (be  wnliniinnce  of  tlie  injunction  or  prohibition  is  not  part  of 
tin:  time  limited  for  the  commencement  of  the  actinn. 

.Sk(.:.  ii'2.  Disability  available,  when.  —  No  jierson  c.in  avail  himself  of  a 
di.sabijily,  unless  it  existed  at  the  time  bis  right  of  action  accrued. 

Ski.',  L*-t.  Two  or  more  CoeziBting  Diaabilitiea,  —  When  two  or  more 
disabilities  coexist  at  the  lime  tlie  rif^bt  of  action  accrues,  tlie  limitation  does 
not  attach  initil  they  are  all  removed 

Skc.  21.  Evidence  of  New  Promise  must  be  in  Writing. —  No  acknowl- 
edgment or  promise  is  sufficient  evidence  of  a  new  or  continuing  contract,  by 
which  to  take  tbe  ease  out  oE  the  operation  of  this  chapter,  unless  the  same  b 
contained  in  some  writing,  signed  by  tbe  party  to  be  charged  thereby;  but  this 
section  shall  not  alter  the  effect  of  any  payment  of  principal  or  interest. 
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Sbc.  25.  Reversal  on  AppeaL  New  Action.  —  If  any  action  be  com- 
menced within  the  time  prescribed  therefor,  and  judgment  given  therein  for 
the  plaintiff,  and  the  same  is  arrested  or  reversed  on  error  or  appeal,  the 
plaintiff  may  commence  a  new  action  within  one  year  after  such  reversal  or 
arrest. 


KANSAS. 

COMPILED  LAWS.    Chap.  80,  Art.  8. 

Time  op  commenciko  Cim.  Actions. 

Section  13.  (8534.)  This  Article  not  to  iq^ply.  •— This  article  shall 
not  apply  to  actions  already  commenced,  but  the  statutes  now  in  force  shall  be 
applicable  to  such  cases,  according  to  the  subject  of  the  aoikm,  and  without 
regard  to  the  form. 

Sec.  14.  (3535.)  Rights  of  Action  not  reTived.  —  Any  rig^t  of  action, 
which  shall  have  been  barred  by  any  statute  heretofore  in  force,  shall  not  be 
deemed  to  be  revived  by  the  provisions  of  this  article. 

Sec.  15.  (3536.)  Civil  Actions  to  be  commenced.  —  Civil  actions  can 
only  be  commenced  within  the  periods  prescribed  in  this  article  after  the  cause 
of  action  shall  have  accrued;  but  where,  in  special  cases,  a  different  limitation 
is  prescribed  by  statute,  the  action  shall  be  governed  by  such  limitation. 

Sec.  16.  (3537.)  Limitation  of  Action  for  Recovery  of  Real  Prop- 
erty. —  Actions  for  the  recovery  of  real  property,  or  for  the  determination  of 
any  adverse  right  or  interest  therein,  can  only  be  brought  within  the  periods 
hereinafter  prescribed,  after  the  cause  of  action  shall  have  accrued,  and  at  no 
time  thereafter. 

First,  An  action  for  the  recovery  of  real  property  sold  on  execution,  brought 
by  the  execution  debtor,  his  heirs,  or  any  person  claiming  under  him,  by  title 
acquired,  after  the  date  of  the  judgment,  within  five  years  after  the  date  of  the 
recording  of  the  deed  made  in  pursuance  of  the  sale. 

Second,  An  action  for  the  recovery  of  real  property  sold  by  executors,  ad- 
ministrators, or  guardians,  upon  an  order  or  judgment  of  a  court  directing  such 
sale,  brought  by  the  heirs  or  devisees  of  the  deceased  person,  or  the  ward  or  his 
guardian,  or  any  person  claiming  under  any  or  either  of  them,  by  title  acquired 
after  the  date  of  the  judgment  or  order,  within  five  years  after  the  date  of  the 
recording  of  the  deed  made  in  pursuance  of  the  sale. 

Third,  An  action  for  the  recovery  of  real  property  sold  for  taxes,  within  two 
years  after  the  date  of  the  recording  of  the  tax  deed. 

Fourth.  An  action  for  the  recovery  of  real  property  not  hereinbefore  provided 
for,  within  fifteen  years. 

Fifth,  An  action  for  the  forcible  entry  and  detention,  or  forcible  detention 
only,  of  real  property,  within  two  years. 

Sec.  17.  (3538.)  Person  under  Legal  Disability.  —  Any  person  entitled 
to  bring  an  action  for  the  recovery  of  real  property,  who  may  be  under  any 


kgnl  dinabititj  nhen  tlie  canse  ol  action  accroes,  maj  bring  his  actioa  within 
tno  years  aft^r  tlie  disability  ia  removed. 

Skc.  is.  (:l3.t»)  UmltaUon  of  othai  Aotlou.  —  Civil  actions,  oOtar 
than  for  th&  recorerf  of  rest  property,  cita  only  be  brought  within  th«  fellow- 
iag  periods  after  the  cause  of  action  shall  have  accrued,  and   not  aAer- 

Firtt.  Within  five  years :  Au  action  upon  any  agreement,  contr&ct,  or  pFomiM 
in  writing. 

Second.  ^Vithi□  three  years:  An  actton  upon  contract,  not  in  writing,  ex- 
press or  implied;  an  actioD  upoD  a  liability  created  by  statute,  other  than  a 
forfeiture  or  peualty. 

Third.  Witliiu  two  year^a:  An  action  for  trmpass  upon  real  property;  u 
fiction  for  taking,  detoiniug,  or  injuring  peraonal  propeily,  including  action* 
for  the  specific  recovery  of  personal  property ;  an  actiou  for  injury  to  the  righta 
o(  another,  not  arising  on  contract,  and  not  hereinafter  enumerated;  «n  action 
for  relief  on  the  ground  of  fraud,  —  tlie  cause  t4  action  in  such  case  shall  sot  Iw 
deemed  to  h&ve  accruL-d  until  tiut  discovery  of  the  fraud. 

Fourlh.  Within  o[ie  yea.r:  Au  action  for  libel,  slander,  assMilt,  battary, 
toalicioiia  proaecutioii,  or  false  iroprLsonntent;  an  action  upon  a  statute!  for  a 
penalty  or  forfeiture,  except  where  the  statute  imposing  it  prescribes  a  difFerent 
limitation. 

Fifth.  An  action  upon  the  official  bond  or  undertaking  of  an  exeoutor,  ad- 
tniDistrator,  guardian,  eberiff,  or  any  other  officer,  or  upon  the  bond  or  under- 
taking given  in  attftcliment,  injunction,  arrest,  or  in  any  ease  whoterw  required 
by  statute,  can  only  be  brought  within  fire  years  after  the  cause  of  action  ahaU 
hare  accrued. 

Sulk.  Ati  action  for  rt^lief,  not  hereinbefore  provided  (or,  can  oaljr  be 
brought  within  five  years  afti-r  lb>  cau>;e  of  action  'bill  have  accrued. 

Skc.  19.  (3510)  Persona  under  Legal  Dlaabillty. —  If  a  person  entitled 
to  bring  au  action  other  than  for  the  recovery  of  real  property,  except  for  a 
penalty  or  forfeiture,  !«,  .it  the  time  the  cause  of  action  accrued,  under  anv 
legal  disability,  every  such  person  shall  1>e  entitled  to  bring  such  action  within 
one  year  after  *uch  disability  shall  be  removed. 

Skc.  20.  (:S-')41.)  Action  deemed  commenced,  irhen.  —  Aa  action 
shall  be  deemed  commenced,  within  the  meaning  of  this  article,  as  to  eaoh 
defendant,  at  the  date  of  the  summoiis  which  is  Ken'ed  on  him,  or  on  a  co- 
defendant,  who  iR  a  joint  contractor  or  otherwise  united  in  interest  with  liim. 
Where  service  by  publication  is  proper,  the  action  shall  l>e  deemed  comiitenced 
at  the  date  of  the  first  pulilication.  .\n  attempt  to  commence  an  action  shaU 
be  deemed  equivalent  to  the  commenceineut  thereof,  within  the  meaning  of 
this  article,  when  the  party  faithfully,  properly,  and  diligently  endeavors  to 
procure  a  servii?e;  but  such  attempt  must  be  followed  by  the  first  publication  or 
service  of  the  summons  within  sixty  days. 

Sv.c.  21.  (')')12.)  If  Person  has  absconded.  —  If .  when  a  cause  of  action 
accmes  again.'tt  a  person,  he  be  out  of  the  State,  or  has  abscondeil  or  conceah'd 
himself,  the  period  limited  for  the  commencement  of  the  action  shall  not  beinn 
to  run  until  he  comes  into  the  State,  or  while  be  is  so  absconded  or  concealed; 
and  if,  after  the  cause  of  action  accrues,  he  depart  from  the  State,  or  absoond 
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or  conceal  himself,  the  time  of  his  absence  or  concealment  shall  not  be  com- 
puted as  any  part  of  the  period  within  which  the  action  most  be  brought. 

Sec.  22.  (3543.)  Barred  in  other  State,  barred  here. —  Where  the  cause 
of  action  has  arisen  in  another  State  or  country,  between  non-residents  of  this 
State,  and  by  the  laws  of  the  State  or  country  where  the  cause  of  action  arose  an 
action  cannot  be  maintained  thereon  by  reason  of  lapse  of  time,  no  action  [can 
be]  maintained  thereon  in  this  State;  [and  no  action  shall  be  maintained  in  this 
State  on  any  judgment  or  decree  rendered  in  another  State  or  country  against 
a  resident  of  this  State,  where  the  cause  of  action  upon  which  such  judgment  or 
decree  was  rendered  could  not  have  been  maintained  in  this  State  at  the  time 
the  action  thereon  was  commenced  in  such  other  State  or  country,  by  reason  of 
lapse  of  time.  ^] 

Sec.  23.  (3544.)  New  Action  may  be  oommenced,  when. —  If  any  action 
be  commenced  within  due  time,  and  a  judgment  thereon  for  the  plaintiff  be 
reversed,  or  if  the  plaintiff  fail  in  such  action  otherwise  than  upon  the  merits, 
and  the  time  limited  for  the  same  shall  have  expired,  the  plaintiff,  or,  if  he  die, 
and  the  cause  of  action  survive,  his  representatives,  may  commence  a  new  action 
within  one  year  after  the  reversal  or  failure. 

Sec.  24.  (3545.)  Effect  of  Payment  or  Acknowledgment.  —  In  any 
case  founded  on  contract,  when  any  part  of  the  principal  or  interest  shall  have 
been  paid,  or  an  acknowledgment  of  an  existing  liability,  debt,  or  claim>  or  any 
promise  to  pay  the  same,  shall  have  been  made,  an  action  may  be  brought  in 
such  case  within  the  period  prescribed  for  the  same,  after  such  payment^ 
acknowledgment,  or  promise ;  but  such  acknowledgment  or  promise  must  be  in 
writing,  signed  by  the  party  to  be  charged  thereby. 

Sec.  25.  (3546.)  Effect  of  Bar.  —  When  a  right  of  action  is  barred  by 
the  provisions  of  any  statute,  it  shall  be  unavailable  either  as  a  cause  of  action 
or  ground  of  defence. 


NORTH  CAROLINA. 

(CODE  OF  CIVIL  PROCEDURE.)     (BATTLE'S  REVISAL,  1873.) 

Chap.  17.    Title  4. 

Chap.  I.  —  (Actioks  in  General.) 

Section  16.  Tima  of  oommenoing  Aotiona  in  Oenaral.  —  The  provisions 
contained  in  chapter  sixty-five  of  the  Revised  Code,  entitled  *^  Limitations)" 
are  repealed,  and  the  provisions  of  this  title  are  substituted.  This  title  shall 
not  extend  to  actions  already  commenced,  or  to  cases  where  the  right  of  action 
has  already  accrued,  but  the  statutes  in  force  previous  to  the  ratification  of  this 
act  shall  be  applicable  to  such  cases  {  and  in  cases  where  the  right  of  action  hat 

1  This  amendment  took  effect  May  12, 1870,  and  was  held  to  be  void  by  the  SuprenM  OMirt 
in  Dodge  v.  Coffin,  15  Kan.  277. 
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alreaJy  accrued,  but  the  action  has  not  been  commenced,  the  said  statutos  iliaD 
be  applied  according  to  tlie  subject-matter  of  the  action,  and  without  regard  tn 
the  form. 

Skc.  17-  Benefit  of  Umltatloii;  must  bo  taken  by  Aao^er.  ^  Civil 
actioiis  can  only  be  comineuteJ  within  the  jieriods  [jresorilied  in  this  till'',  afl*r 
the  cause  of  action  shiill  liave  accrued,  eicepl  wliere,  iu  Bpeciol  caaea,  a  different 
limitation  is  prescribed  by  statute.  But  the  objection  that  the  actiou  was  not 
commenced  within  the  time  limited  can  only  be  taken  by  answer. 

Cbap.  n. — Actions  fob  the  Recovery  of  Real  Pkopkkty,  Tins  of 


Sbc.  18.   lIThea  the  Btate  will  not  sue.  —  The  State  will  not  eue  anj 

person  for  or  in  resjiect  of  any  real  projierty,  or  the  issuua  or  profits  thereof,  by- 
reason  of  the  rigiit  or  title  of  the  State  to  the  same. 

(1.)  Thirty  Tears'  Foaaeuioa.  —  U'hen  the  person  i«  possession  thereof^ 
or  those  under  whom  he  claims,  shall  have  been  in  the  adverse  possesstoQ  thereof 
for  thirty  years,  such  possessiou  having  heeu  osctrtaini'd  and  identified  under 
known  and  dsible  linea  or  boundaries;  and  sucli  possession,  so  held,  shot]  giv^ 
a  title  iu  fee  to  the  possessor. 

(2.)  Twenty-one  T«ar«'  Fosaeaaion  under  Colorable  Title.  —  When  tho 
person  in  porisession  thereof,  or  those  under  whom  he  claims,  shall  have  been  io 
possession  under  colorable  title  tor  twenty-one  yeara,  such  t>ossessioa  having 
been  Mcertaiiied  and  identified  under  known  and  visible  linei^  or  bouudories. 

Sec.  19,  Poaaession  valid  agaiiiKt  Clolmanta  under  State,  vrhea.  — 
All  such  possession  aa  b  described  hi  tlie  preceding  section,  under  such  title  as 
is  therein  described,  is  hcri'lty  ratified  and  ranfiiined,  and  declared  to  be  &  gooj 
and  legal  bar  against  the  entry  or  suit  of  any  pei*sou  under  the  right  or  claim  of 
the  State. 

Sec.  20.  'When  PerBons  having  Titles  must  aue.  —  When  the  por^iti  in 
possession  ot  any  ri'al  pz-opL>rty,  or  Ihnse  under  whom  he  claims,  shall  Iwvi 


been  posscsscil  of  tlie 
under  colorable  title  for  s 
tallied  against  such  [tosse.'j 
same,  except  during  the  si 
descended  or  accrued,  who, 
be  excliidt'il  from  any  I'laini 


ider  known  and  visible  lilies  ami  Liouiidaries.  and 
■n  years,  no  entry  chiill  be  niaiie  or  action  sus- 
by  any  jH-rson  lia*'ing  any  right  or  titli*  to  thi: 
n  years  neit  after  his  ri«ht  or  title  sl.alJ  |,are 
dffaultot  suing  witlan  the  liinc  uforesaid,  ^liall 
thereaFler  to  l>e  made ;  and  sncli  iKissessiun .  so  held. 


shall  be  a  perjiotual  bar  against  all  i>er.'(ons,  subject  to  tlie  <iiiiiliIicatious  ii 
tions  twenty-eight  ami  tweiity-nine  of  thi.s  title. 

Sec.  21.  When  Judgment  is  reversed,  &c.  —  If,  in  any  action  for  real 
propvity,  tlie  plaintilT  be  nonsuited,  &c.,  judgment  tw  given  for  him.  and  the 
same  be  rcversod  for  error,  or  a  vi-rdict  jiass  for  the  plaintiff,  and  judgment 
thereon  be  arresteil.  then  in  any  such  case  the  plaintiff  may  commeiii-e  a  new 
action  from  time  to  time,  within  one  year  after  nonsuit,  judgment  revei-seJ  or 
Stayed  as  afore,*aid,  notwithstanding  the  time  limited  in  the  foregoing  section 
(20)  fur  bringing  .such  action  as  may  have  expired,  if  llic  action  fii-st  brought 

Sue.  22.    Seiaiu  within   Twenty  Teats,  when  necessary.       N'u   aition 
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for  the  recovery  of  real  property,  or  the  possessioTi  thereof,  ahall  be  main- 
tained, nnless  it  appear  that  the  plaintifi*  or  thoee  under  whom  he  claims,  was 
seised  or  possessed  of  the  premises  in  question  within  twenty  years  before  the 
commencement  of  such  action;  subject  to  the  qualifications  in  sections  29 
and  30. 

Sec.  23.  HVlien  Adverse  Poeaesaion  for  Twenty  Tears.  —  No  action 
for  the  recovery  of  real  property,  or  the  possession  thereof,  or  the  issues  and 
profits  thereof,  shall  be  maintained  when  the  person  in  possession  thereof,  or 
the  defendant  in  such  action,  or  those  under  whom  he  claims,  shall  have 
possessed  such  real  property  under  known  and  visible  lines  and  boundaries 
adversely  to  all  other  persons  for  twenty  years;  and  such  possession,  so  held, 
shall  give  a  title  in  fee  to  the  possessor,  in  such  property,  against  all  persons 
not  under  disability. 

Sec.  24.  Action  after  Entry.  —  No  entry  upon  real  estate  shall  be 
deemed  sufficient  or  valid,  as  a  claim,  unless  an  action  be  commenced  there- 
upon within  one  year  after  the  making  of  such  entry,  and  within  the  time 
prescribed  in  this  title. 

Sec.  25.  Possession  presumed.  OooupatioD,  when  deemed  tinder  Legal 
Title.  —  In  every  action  for  the  recovery  of  real  property,  or  the  possession 
thereof,  or  damages  for  a  trespass  on  such  possession,  the  person  establishing 
a  legal  title  to  the  premises  shall  be  presumed  to  have  been  possessed  thereof 
within  the  time  required  by  law;  and  the  occupation  of  such  premises  by  any 
other  person  shall  be  deemed  to  have  been  under  and  in  subordination  to  the 
legal  title,  unless  it  appears  that  such  premises  have  been  held  and  possessed 
adversely  to  such  legal  title,  for  the  time  prescribed  by  law  before  the  com- 
mencement of  such  action. 

Sec.  26.  Relation  of  Landlord  and  Tenant.  —  Whenever  the  relation 
of  landlord  and  tenant  shall  have  existed  between  any  persons,  the  possession 
of  the  tenant  shall  be  deemed  the  possession  of  the  landlord,  until  the  expira- 
tion of  twenty  years  from  the  termination  of  the  tenancy;  or,  where  there  has 
been  no  written  lease,  until  the  expiration  of  twenty  years  from  the  time  of 
the  last  payment  of  rent,  notwithstanding  that  such  tenant  may  have  acquired 
another  title,  or  may  have  claimed  to  hold  adversely  to  his  landlord.  But 
such  presimiptions  shall  not  be  made  after  the  periods  herein  limited. 

Sec.  27.  Persons  under  Disabilities.  —  If  a  person  entitled  to  commence 
any  action  for  the  recovery  of  real  property,  or  to  make  an  entry  or  defence 
founded  on  the  title  to  real  property,  or  to  rents  and  services  out  of  the  same, 
be,  at  the  time  such  title  shall  descend  or  accrue,  either, 

(1.)  Within  the  age  of  twenty-one  years;  or, 

(2.)  Insane;  or, 

(3.)  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
criminal  odence ;  or, 

(4.)  A  married  woman, — 
Then  such  person  may,  notwithstanding  the  time  of  limitation  prescribed 
in  this  title  be  expired,  commence  his  action  or  make  his  entry  within  three 
years  next  after  full  age,  coming  of  sound  mind,  enlargement  out  of  prison, 
or  discoverture,  and  at  no  time  thereafter. 

Sec.  28.  Cumulative  Disabilities.  —  When  two  or  more  disabilities  shall 
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I  coexist,  or  whon  one  disability  nhn)!  euperrene  bd  existing  one,  tbe  period 
prcBcribed  witliin  which  sn  action  inny  be  bronght  shall  not  begin  to  rna 
until  the  termiitation  of  the  lahi^t  ilis&bility. 

Sec.  30.  Rallroada,  &o„  not  barred.  ^Ko  rMlroad,  plnnk-rond,  turnpike^ 
or  caual  company  Hhatl  be  Imrreil  of,  or  pj^iained  to  have  cooveyed,  »ny  real 
wtate,  right  of  way,  eaaenient,  leaaehold.  or  other  interest  in  the  Boil  which 
may  baTO  been  condemaed,  or  otherwise  obtained  for  its  use,  am  a  right  td 
way,  depot,  station-house,  or  jAbcb  oI  Unding,  by  Kny  statute  of  liinitation  a> 
l^  occupation  of  the  tame  by  any  person  nhatever. 

Ch&f.  IIL  — Actions  oTBEn  tuas  for  thk  Rscovkkt  of  Rxai. 

PBOPEBTY,    TlMK   O*'   COMIIKNCISO. 

Sec.  30.  Pariods  of  Umitatloii  prewrlbad.  —  The  periods  presfrribed 
for  the  oommenoemeDt  of  actionii,  other  than  for  the  recovery  of  roal  property, 
ahaU  beaa  follows:  — 

Sec.  31.  Within  Ten  Teaja.  —  (I.)  An  action  upon  a  jndgm«*iit  or  deerM 
of  any  ooart  of  the  United  States,  or  of  any  State  or  Territory  thereof. 

(2.)  Au  aetloii  upon  a  seated  iustnuneDt  against  tha  principals  thereto. 

(3.)  An  aation  for  the  foreclosure  of  a  mortgage,  or  deed  in  trust  for  end- 
itom  with  a  power  of  sale,  of  real  property,  where  the  mortgagor  or  grvntcr 
has  been  in  posnession  of  the  property,  within  ten  years  after  the  forfeitura  at 
the  mortgage,  or  nfUiT  the  power  of  sait  became  absolute,  or  within  ten  jean 
after  the  last  payment  on  the  same. 

(4.)  An  action  for  the  redemption  of  a  mortgage,  where  the  mortgagor  hM 
been  in  possession,  or  for  a  residaary  interest  under  a  deed  in  trust  far  cred- 
itofs,  where  the  trustee,  or  thone  holding  under  him,  shall  hare  been  in  poM- 
aession,  within  ten  years  after  the  right  of  action  accrued. 

Skc.  32.  Within  Seven  Teara.^  (1.)  On  a  judgment  rendered  by  ■  jua- 
tice  of  the  peiice. 

(2.)  By  any  creditor  of  a  deceased  ppison  against  his  personal  or  real  repre- 
aentatire,  witliin  seven  years  next  aft«r  the  qualification  of  the  executor  or 
t  administrator  and  his  muking  tlie  advertise  men  t  required  by  law,  for  creditora 
[  of  tlie  deceased  to  present  their  claims,  where  no  personal  service  of  sncb 
notice  in  writing  is  made  upon  the  creditor;  and  a  creditor  thus  banitd  of  a 
recovery  against  the  representative  of  any  principal  debtor  shall  also  be  barred 
of  a  recovery  against  any  surety  to  such  debt. 

Skc.  3:t.  Within  Btx  Teius.  -  (1.)  An  action  upou  the  ofhciiil  bond  of 
any  public  officer. 

{:i,)  An  action  against  any  exctutoi,  ndminlstrutor,  or  guardian  on  his 
official  bond,  within  six  years  after  the  auditing  of  liis  final  accounts  by  the 
projier  officer,  and  the  filing  of  such  auilil<.'d  account  as  required  by  law- 

(■!.)   An  action  for  injury  to  any  incoijiirt  il  hereditament. 

Sbc.  31.  WltUn  Three  Teara,  —  (1 .)  An  action  upon  a  contract,  obliga- 
tion, or  liability  arising  out  of  a  contract,  express  or  implied,  except  those 
mentioned  in  the  preceding  sections. 

(2.)  An  action  ujKtn  a  liability  creatj'd  by  statute,  other  than  a  penalty  or 
forfeiture,  unless  some  other  timu  be  uieutioned  in  tlie  statute  creating  it. 
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(3.)  An  action  for  trespass  upon  real  property. 

(4.)  An  action  for  taking,  detaining,  oonyerting,  or  injuring  any  goods  or 
chattels,  including  actions  for  their  specific  recovery. 

(5.)  An  actiou  for  criminal  conversation,  or  for  any  other  injury  to  the 
person  or  rights  of  another,  not  arising  on  contract  and  not  hereinafter 
enunciated. 

(9.)  An  action  against  the  sureties  xd  any  executor,  administrator,  or  gnar- 
dian,  on  the  official  bond  of  their  principal,  within  three  years  after  the  breach 
thereof  complained  of. 

(7.)  An  action  against  bail,  within  three  years  after  judgment  against  their 
principal,  but  bail  may  discharge  themselves  by  a  surrender  of  their  principal* 
at  any  time  before  final  judgment  against  them. 

(8.)  Fees  due  to  any  clerk,  sheriff,  or  other  officer,  by  the  judgment  of  a 
court,  within  three  years  from  the  time  of  the  judgment  rendered,  or  of  the 
issuing  of  the  last  execution  therefor. 

(9.)  An  action  for  relief  on  the  ground  of  fraud  or  mistake  in  causes  which 
heretofore  were  solely  cognizable  by  courts  of  equity,  the  cause  of  action  in 
such  cases  not  to  be  deemed  to  have  accrued  until  the  discovery  by  the  ag- 
grieved party  of  the  facts  constituting  such  fraud  or  mistake. 

Chap.  251,  Acts  of  1879.  An  Act  to  amend  subsection  nine  (9),  section 
thirty-three  (33),  Code  of  Civil  Procedure.     Ratified  March  14,  1879. 

Sec.  35.  Within  One  Tear. —  (1.)  An  action  against  a  sheriff,  coroner, 
or  constable,  or  other  public  officer,  for  a  trespass  under  color  of  his  office. 

(2.)  An  action  upon  a  statute,  for  a  penalty  or  forfeiture,  where  the  action 
is  given  to  the  State  alone,  or  in  whole  or  in  part,  to  the  party  grieved,  or  to 
a  common  informer,  except  where  the  statute  imposing  it  prescribes  a  dif* 
ferent  limitation. 

(3.)  An  action  for  libel,  assault,  battery,  or  false  imprisonment. 

(4.)  An  action  against  a  sheriff  or  other  officer,  for  the  escape  of  a  prisoner 
arrested  or  imprisoned  on  civil  process. 

(5.)  An  action  by  a  creditor  of  any  deceased  person,  on  whom  personal 
notice  in  writing  to  present  his  claim  to  the  personal  representative  of  the  i 
deceased  has  been  served,  and  who  has  failed  so  to  do,  within  one  year  after  [ 
the  service  of  such  notice;  and  any  such  creditor,  barred  of  a  recovery  against 
the  personal  representative  of  a  principal  debtor,  by  reason  of  such  default, 
shall  also  be  barred  of  a  recovery  against  the  suretiee  for  such  debt. 

Sec.  36.  T77itliin  Six  Months.  —  (1.)  An  action  for  slander. 

Sec.  37.  Action  for  other  Reliel  —  An  action  for  relief  not  herein  pro* 
vided  for  must  be  commenced  within  ten  years  after  the  cause  of  action  shall 
have  accrued. 

Sec.  38.  Limitetioiis  to  apply  to  Aotione  by  State.  —  The  limitations 
prescribed  in  this  chapter  shall  apply  to  civil  actions  brong^t  in  the  name  of 
the  State  or  for  its  benefit,  in  the  same  manner  as  to  actions  by  or  for  the 
benefit  of  private  parties. 

Sec.  39.  Action  upon  an  Account  Current.  —  In  an  action  brought  to 
recover  a  balance  due  upon  a  mutual,  open,  and  current  account,  where  there 
have  been  reciprocal  demands  between  the  parties,  the  cause  of  action  shall  be 
deemed  to  have  accrued  from  the  time  of  the  latest  item  proved  in  the  account 
on  either  side. 
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Chap.  IV.  —  General  P 


ACTIOMS. 


Sec.  41).  Wliau  Action  deemed  oommenced.  —  An  action  h 

as  to  each  defendant  wbi-n  tlie  Buininous  is  issued  agiiinst  liim. 

Sec.  i\.  Aobon  on  JudgmsaVirhaD  Deleadaot  is  oat  of  State.  —  Tbit 
HcctioD  furty-one  of  the  Code  of  Civil  Procedure,  as  brougbt  forward  in  chftftv 
Beveiitoen  of  Battle's  Revisal,  be  strickeu  out,  and  the  following  iuserted: — 

If,  when  the  cause  of  action  accrue  or  judgmeut  be  rendered  or  docketed  m] 
now  provided  by  law,  against  auy  peraoa,  he  shall  bo  out  of  the  State,  mull 
action  may  be  commenced  or  judgment  enforced  within  the  t«rma  heiMk ' 
respectively  limited  after  the  return  of  sudi  person  into  this  State;  aud  if,  »IUK; 
'  snch  cause  of  actioi)  stiall  have  accrued  or  jadgment  i-endei-ed  or  docketed,  muIt 
person  shall  depart  from  and  reaidi:  out  of  this  Stale,  or  remain  continaoH^ 
aluent  therefrom  for  the  space  of  one  year  or  more,  the  time  of  his  abaeoM . 
shall  not  be  deemed  or  taken  as  any  part  of  the  time  limited  for  the  couainsiK**: 
lueiit  of  such  action  or  the  enforcement  of  such  judgment.  ] 

This  act  ahull  apply  to  all  aetious  that  have  accrued  and  judgmeuta  reiK 
dered  or  transferred  or  docketed  aiuce  the  ratification  of  the  Code  of  CirS^ 
Procedure.  j 

This  act  shall  be  in  force  from  and  after  its  ratification. 

Ratified  March  10, 18S1.  Chap.  253,  Acts  of  1S81,  An  Act  to  amend  sec  U 
of  the  Code  of  Civil  Procedure. 

Sec.  42.  BxoeptloiiB,  PeTsona  under  Diaabtlltles.  —  If  a  person  entitled 
to  bring  an  action  mentioned  in  the  last  chapter,  except  for  a  peiialtv  or  for- 
feiture, or  against  a  sheriff  or  oilier  ofDoer  tor  an  escape,  be,  at  the  time  the 
cause  of  action  accrued,  eit)jui', 

(I.)  Within  the  ^e  of  twenty-one  years;  or, 

(J.)  I„amei  or, 

{;|.)   Imprisoned  on  a  criniiii^il  charge,  or  in  execution  under  the  sentence  of 


a  criminal  court  for 

(1.)  A  married  woman, — 
Then  such  (lersons  miv  brin"  tin 
afti    II       d     b  1  t        1    in 

1)     Death  of  a  Pe  son 
a  i>e  t  tl  d  to  b      g 

I      t  I  f      tl  n  n    n     t 

a    a  t       m  J  be  comm      ed  I 


less  than  his  natural  life;  o 


notions  wit hiu  the  times  before  tin 


I  Lim  tatioQ  expires.  —  I 

tl  P   at  t    the   tim. 


tl  at  t   r 


a  d     tl 
b   b     el 


a   f 

c;l  t  d  e  befo  e 
eof  a  d  tl 


1       1     tl       If  a  pe 


I   ration  of 
t  d  for  the 


ear  afle    tl  e  issuing  of  letters  testamentary  or   of  ad- 


slall   be   adu  tt  d   1}  I 


wl  cl  snch  cause  of  action  is  bailed  be  filed  with 
(or  tliin  the  time  above  specified,  and  the  same 
I      t    hall  not  be  necessary  to  bring    an    actioo 
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upon  such  claim  to  prevent  the  bar:  Provided,  that  no  action  shall  be  brought 
against  the  administrator  or  executor  upon  such  claim  after  the  final  settle- 
ment of  said  executor  or  administrator ;  and  this  shall  apply  to  claims  already 
filed. 

This  act  shall  be  in  force  from  and  after  its  ratification. 

Chap.  80,  AcU  of  1881,  An  Act  to  amend  Battle's  Bevisal,  c.  17,  §  43. 
Ratified  Feb.  11,  1881. 

Sec.  44.  Actioiui  by  Aliens.  Time  of  "War  not  oonntad.  —  When  a 
person  shall  be  an  alien,  subject  or  citizen  of  a  country  at  war  with  the  United 
States,  the  time  of  the  continuance  of  the  war  shall  not  be  part  of  the  period 
limited  for  the  commencement  of  the  action. 

Sec.  45.  When  Judgment  reversed,  Sto^  Plaintiff  may  oommenoa  New 
Action.  —  If  an  action  sliall  be  commenced  within  the  time  prescribed  there- 
for, and  the  plaintiff  be  nonsuited,  or  a  judgment  therein  be  reversed  on  appeal, 
or  be  arrested,  the  plaintiff,  or  if  he  die  and  the  cause  of  action  survive,  his 
heirs  or  representatives,  may  commence  a  new  action  within  one  year  after 
such  nonsuit,  reversal,  or  arrest  of  judgment. 

Sec.  46.  Time  of  Stay  by  Injunction,  Ac.  —  When  the  commencement 
of  an  action  shall  be  stayed  by  injunction  or  statutory  prohibition,  the  time  of 
the  continuance  of  the  injunction  or  prohibition  shall  not  be  part  of  the  time 
limited  for  the  commencement  of  the  action. 

Sec.  47.  Time  during  Controversy  about  Probate  of  T77iU,  Ao.  —  In 
reckoning  time  when  pleaded  as  a  bar  to  suits,  that  period  shall  not  be  counted 
which  elapses  during  any  controversy  on  the  probate  of  a  will  or  granting  let- 
ters of  administration,  unless  there  be  an  administrator  appointed  during  the 
pendency  of  the  suit,  and  it  be  provided  by  law  that  suit  may  be  brought 
against  him. 

Sec.  48.  Disability  must  exist  when  Ri^t  of  Action  accmed.  —  No 
person  shall  avail  himself  of  a  disability,  unless  it  existed  when  his  right  of 
action  accrued. 

Sec.  49.  "When  Several  Disabilities  exist.  —  When  two  or  more  disabili- 
ties shall  coexist  at  the  time  the  right  of  action  accrues,  the  limitation  shall 
not  attach  until  they  all  be  removed. 

Sec.  50.  Acknowledgment  by  I^artner,  Ac^  after  Dissolution.  — No  act, 
admission,  or  acknowledgment  by  any  partner  after  the  dissolution  of  the  co- 
partnership, or  by  any  of  the  makers  of  a  promissory  note  or  bond  after  the 
statute  of  limitations  shall  have  barred  the  same,  shall  be  received  as  evidence 
to  repel  the  statute,  except  against  the  partner  or  maker  of  the  promissory  note 
or  bond  doing,  the  act  or  making  the  admission  or  acknowledgment. 

Sec.  51.  Acknowledgment  or  New  Promise  must  be  in  Writing.  — No 
acknowledgment  or  promise  shall  be  received  as  evidence  of  a  new  or  continu- 
ing contract,  whereby  to  take  the  case  out  of  the  operation  of  this  title,  unless 
the  same  be  contained  in  some  writing  signed  by  the  party  to  be  charged 
thereby ;  but  this  section  shall  not  alter  the  effect  of  any  payment  of  principal 
or  interest. 

Sec.  52.  Co-tenants;  when  some  barred,  others  not.  —  In  actions  by 
tenants  in  common  or  joint  tenants  of  personal  property  to  recover  the  same, 
or  damages  for  the  detention  or  injury  thereto,  and  any  of  them  shall  be 
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barred  ot  thwr  raoofery  by  limitation  of  time,  Ibe  rights  o£  tha  o 
be  affected  therebj;  but  lliey  outy  r«covar  acoording  to  their  right  a 
Qotwithatandiiig  Bucb  bar. 

Sec.  ^.  This  Title  not  applicable  to  Bllla,  Ao,  of  CorporatJona,  otn 
Baiik-iiot«a.  —  This  title  shall  not  affect  actions  to  enforce  tlie  pkjmein  d 
bills,  notes,  or  other  eridencea  of  debt,  issued  by  moiiejred  twrpotatjoiu,  or 
issued  or  put  in  circulation  as  money. 

Seo.  M.  AoUona  agalant  Olreoton,  &o,  of  Moneyed  OorpontUooB  a 
Bonkins  Aaaoalatlaiw.  —  Ttus  title  abali  nut  effect  uctioue  agMust  dt:«ctat 
or  stockholUera  of  a<iy  moneyed  corporation  or  bauking  aefiociaiiou  mHA 
shall  hereafter  be  incorporated  by  or  under  the  laws  of  this  fitoCa,  to  ivMnca^ 
penalty  or  forfeitura  impoaed,  or  to  ouforce  a  liability  created,  by  lai* ;  M 
such  actions  must  be  brought  within  three  years  after  tJi«  discovery  t^  A^l 
aggrieved  party  of  the  fact*  upon  whicli  the  pnualty  or  forfeiture  attached,^ 
the  liability  waa  created.  I 

Skc.  64  a.  Cartaln  Snita  acainit  Baoka  baiTod.  —  Wbbkbas,  manydi^ 
lens  of  the  dilate  of  North  Carolina  were  stockholders  iu  baukiog  tustivutkM 
chartered  in  other  Slates  before  tba  year  1801,  which  contain  iudiTidual  lUik^ 
ity  clauses  in  ilia  nature  of  penalties  in  the  event  ol  faiiuro  oil  tlio  partofMid 
bonking  corporations  to  meet  their  liabiliiiBdi  and, 

WuKiiEAS,  said  bunking  corporations  have  bucume  insolrent  by  ibe  leMlK, 
of  the  late  war,  thereby  entailing  upon  the  stockhotders  the  loan  of  the  iT»iA> 
ment  of  their  capital  therein,  and  they  are  threatened  witb  further  toM  Ijfi 
reason  of  said  individual  liability  clauses;  therefore,  all  sucti  causes  of  MiM 
as  hftvu  not  hitherto  been  oomraenced  in  this  State  agaiu3t  uitiKetu  thereof  V, 
hereby  declared  to  be  barred  by  lapsa  of  time. 
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REVISED  STATUTES, 


TiTLS  v.,   Chap.    122. 


CODE  OF  PROCEDURE.     Pakt  IT,,  Title  n. 


.  1.- 


■  Actions  GEyF.R*i.LY. 


Section  SS.  Bxlatiiig  IilmltaUona  repealed.  —  Tho  provisioos  of  thl 

title  itliaii  not  extend  U>  actions  already  cotiiinenced,  or  to  cases  where  the  riirli 
of  action  has  already  accrued  j  but  the  statutes  now  in  forco  sli&ll  be  apt,licalil< 
to  such  cases,  according  to  the  subject  of  tlio  action,  and  without  regard  b 
Ute  form. 

Sec.  97.  Period  of  Limltatioa,  Answer,  &c.  — Civil  actions  can  onlvb 
oonimenced  within  the  jieriods  preKuribuU  in  Mr  title  after  the  cause  of  actioi 
shall  have  accrued,  except  where,  in  sjK'ciiil  cases,  a  different  Iimit;Uiou  is  pn 
scribed  by  statute,  and  in  tbe  coses  meutJoued  in  section  00. 

But  the  objection  that  tbe  action  wae  oot  commenced  withiu  the  tin 
limited  coo  only  be  taken  by  auswer. 
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Chap.  2.  —  For  the  Rbcoykrt  of  Real  Propkrtt. 

Sec.  98.  When  the  Btete  win  not  ana  —  The  State  wOI  not  sue  any 
person  for  or  in  respect  to  any  real  property,  or  the  issnes  or  profite  thereof,  by 
reason  of  the  rigbt  or  title  of  the  State  to  the  same,  nolese, 

1.  Such  right  or  ti^  shall  have  aoeraed  within  forty  years  before  any 
action  or  other  proceeding  for  tlie  same  shall  be  commenced;  or  untess, 

2.  The  State,  or  those  from  whom  it  claims,  shall  have  receiyed  the  rents 
and  profits  of  snch  real  pn^)erty»  or  of  some  part  thereof,  within  the  space  of 
forty  years. 

Sec.  99.  No  Action  to  be  broue^  by  Oraatae  tmm  the  State. — No 
action  shall  be  bronght  for,  or  in  respect  to,  real  property  by  any  person  ehiim- 
ing  by  virtue  of  letter»>pateDt  or  grants  from  the  State,  nnless  the  same  might 
have  been  commenced  by  the  State  as  herein  specified,  in  case  such  patent  or 
grant  had  not  been  issued  or  made. 

Sec.  100.  "When  Aotions  by  the  State  or  Its  Grantees  to  be  brought 
•within  Twenty  Teara. — When  letters-patent  or  grants  of  real  property  shall 
have  been  issued  or  made  l^  the  State,  and  the  same  shall  be  declared  void  by  • 
the  determination  of  a  competent  oourt>  rendered  upon  an  allegation  of  a 
fraudulent  suggestion,  or  concealment,  or  forfeiture,  or  mistake,  or  ignorance 
of  a  material  fact,  or  wrongful  detaining,  or  defective  title,  in  such  case  an 
action  for  the  recovery  of  the  premises  so  conveyed  may  be  brought  either  by 
the  State,  or  by  any  subsequent  patentee  or  grantee  of  ^e  (nremises,  his  heirs 
(HT  assigns,  within  twenty  years  after  such  determination  was  made,  but  not 
after  that  period. 

Sec.  101.  Seiain  witiiln  Twenty  Tears,  when  necessary. — No  action 
for  the  recovery  of  real  property,  or  for  the  recovery  of  the  possession  thereof, 
shall  be  maintuned,  nnless  it  appear  that  the  plaintiff,  hie  ancestor,  predeces- 
sor, or  grantor,  was  seised  or  possessed  of  the  premises  in  question  within 
twenty  years  before  the  commencement  of  such  action. 

Sec.  102.  Seisin  within  Twenty  Y*ears^  when  necessary. — No  cause 
of  action,  or  defence  to  an  action,  founded  upon  the  title  to  real  property,  or 
to  rents  or  services  out  of  the  same,  shall  be  effectual,  unless  it  appear  that  the 
person  prosecuting  the  action  or  making  the  defence,  or  onder  whose  title  the 
action  is  prosecuted  or  the  defence  is  naade,  or  the  ancestor,  predecessor,  or 
grantor  of  such  person,  was  seised  or  possessed  of  the  premises  in  question 
within  twenty  years  before  the  committing  of  the  act  in  respect  to  which  such 
action  is  prosecuted  or  defence  made. 

Sec.  103.  Action  after  Xhitry  or  JU^^t  of  Bntry. —  No  entry  upon  real 
estate  shall  be  deemed  sufficient  or  valid,  as  a  claim,  nnlese  an  action  be  com- 
menced thereupon  within  one  year  after  the  making  of  such  entry,  and  within 
twenty  3rears  from  the  time  when  the  right  to  make  such  entry  descended  or 
accrued. 

Sec.  104.  Possession  presnmed. — Li  every  action  for  the  recovery  of 
real  property,  or  the  possession  thereof,  the  person  establishing  a  legal  title  to 
the  premises  shall  be  presnmed  to  have  been  possessed  thereof  within  the  time 
required  by  law;  and  the  occupation  of  such  premises  by  any  other  person 
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shall  lie  deemed  to  have  been  nnder  and  in  eubordination  to  tl 

nnliiss  it  appear  that  Bucb  premises  have  been  held  aad  possessed  adverwtjib 

such  legal  title  tor  twenty  years  before  the  coramencement  of  such  action. 

Sec.  lOu.  OocupatlOQ  ander  Written  InBtrnment.  —  Wheoerer  il  ibill 
appear  thut  the  oociipant,  or  those  under  whom  ha  claims,  entered  into  lb 
possession  of  premiMa  under  i^lain)  of  title,  exclusive  of  any  oilier  ligth 
founding-  such  claim  upon  a  written  instruiueut,  ao  bet  tig  a  conveyancu  of  lb* 
premises  in  queation,  or  upon  the  decree  or  judgment  of  &  comprteDt  aHnkj 
aud  that  there  haa  been  a  i»nttuued  occupation  and  possession  of  tlie  ptvnaM 
included  in  such  instrument,  decree,  or  judgment,  or  of  some  part  of  tak' 
premises  under  auch  claim  for  twenty  years,  tlie  premises  so  included  *haU  W 
deemed  to  have  been  held  adversely;  except  that  where  the  premiMa  ■ 
included  consist  of  a  tract  divided  into  lota,  the  posseasioa  of  oii«  lot  ihall  im 
be  deemed  a  possession  of  any  other  lot  of  tbe  same  tract. 

Sac.  lOfl.  AdverBB  Fouesalon. ~ For  the  purpose  of  coDStitiiting  an  id- 
verse  possession  by  any  person  claiming  a  title  founded  upon  a  written  intau- 
ment  or  a  judgment  or  decree,  land  shall  be  deemed  U>  have  been  poasesad 
and  occupied  in  tbe  following  cases:  — 

1.  Wliere  it  has  been  nsually  cultivated  or  improved.  ( 

2.  Where  it  has  been  protected  by  a  substanllal  enclosure.  < 

3.  Where,  although  not  enclosed,  it  has  been  used  for  the  supply  of  fuel  at 
of  fencing  timber,  for  tlie  purposes  of  husbandly  or  the  ordinary  use  of  Af 
occupant. 

4.  Where  a  known  farm  or  a  single  lot  haa  been  partly  improved,  the  p* 
tion  of  such  farm  or  lot  that  may  have  been  left  not  cleared  or  not  encldii^ 
according  to  the  usual  course  aud  custom  of  the  adjoining  country,  shall  M 
deemed  to  have  been  occapitid  for  the  same  length  oE  time  as  the  ^it 
improved  and  cultivated. 

Sec.  107.  Premises  actually  occupied  held  adversely Where  it  shall 

appear  that  there  has  been  an  actual  continued  occupation  of  premi.^es,  unJet 
a  claim  of  title,  exchisive  of  any  ulliur  right,  but  not  founded  njon  a  wrili^n 
instrument  or  a  jiul^'mi'iit  or  deoree,  tlie  jireraise.i  so  actually  occuj.ipii,  a:id 
no  other,  shall  be  ileemed  to  hare  been  lifki  adversely. 

Sec.  10$.    Adverse  Possession  under  a  Claim  not   ivritten. For  In? 

purpose  of  constituting  an  adverse  posjjession  by  a  person  claiming  tide  nil 
founded  upon  a  written  instrnmeiit  or  a  judgment  or  decree,  land  shall  I* 
deemed  to  have  been  pw«o.ised  and  occupied  in  the  following  cases  only ;  — 

1.  Where  it  lias  bu'en  protecltd  by  a  siiltstantial  enclosure. 

2.  Wliere  it  has  been  uKually  cultivated  or  improved. 

Skc,  100.  Relation  of  Landlord  and  Tenant  as  affecting  Adverse 
Poseesaloa.  —  Whenever  the  relation  of  landlord  and  tenant  shall  liave  esi^jfJ 
bi'tween  any  persons,  the  possession  of  Ihi;  tenant  shall  be  deemed  ihi"  iiiisso*- 
sion  of  the  landlord,  until  the  expiration  of  twenty  years  from  thi'  terniiitatir'a 
of  the  tenancy;  or,  where  there  lias  been  no  written  lease,  until  thi-  pxpiration 
of  twenty  years  from  the  time  of  the  last  payment  of  rent,  noti\  iih.ntandi^; 
that  .sireh  tenant  may  have  aciiuir.'d  another  title,  or  may  havi?  claimed  tii  h"U 
adversely  to  his  landlord.  But  such  presumptiuna  sliall  not  he  niudu  after  tlie 
periods  herein  limited. 
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Sec.  110.  Desoent  oast,  Effect  o£ — The  right  of  a  person  to  the  posses- 
Bion  of  any  real  property  shall  not  be  impaired  or  affected  by  a  descent 
being  cast  in  consequence  of  the  death  of  a  person  in  possession  of  such 
property. 

Sec.  111.  Persona  under  Disabilities. — If  a  person  entitled  to  commence 
any  action  for  the  recovery  of  real  property,  or  to  make  an  entry  or  defence 
founded  on  the  title  to  real  property,  or  to  rents  or  services  out  of  the  same, 
be,  at  the  time  such  title  shall  first  descend  or  accrue,  eitlier — 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

8.  Impnsoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
criminal  offence  for  a  term  less  than  for  life, — 

The  time  during  which  such  disability  shall  continue  shall  not  be  deemed  any 
portion  of  the  time  in  this  chapter  limited  for  the  commencement  of  such 
action  or  the  making  of  such  entry  or  defence ;  but  such  action  may  be  com- 
menced, or  entry  or  defence  made,  after  tlie  period  of  twenty  years,  and  within 
ten  years  after  the  disability  shaU  cease,  or  after  the  death  of  the  person 
entitled  who  shall  die  under  such  disability;  but  such  action  shall  not  be  com- 
menced, or  entry  or  defence  made,  after  that  period. 

Chap.  3.  —  Time  op  commencing  Actions  other  than  for  the  Re- 
covery OF  Real  Property. 

Sec.  112.  Period  of  Limitation  prescribed.  —  The  periods  prescribed  in 
section  ninety-seven  for  the  commencement  of  actions  other  than  for  the 
recovery  of  real  property  shall  be  as  follows:  — 

Sec.  113.  Within  Twenty  Tears.  —  1.  An  action  upon  a  judgment  or 
decree  of  any  court  of  the  United  States,  or  of  any  State  or  Territory  within 
the  United  States. 

2.  An  action  upon  a  sealed  instrument. 

Sec.  114.  Within  Biz  Tears. — 1.  An  action  upon  a  contract,  obligation, 
or  liability,  express  or  implied,  excepting  those  mentioned  in  section  one  hun- 
dred and  thirteen. 

2.  An  action  upon  a  liability  created  by  statute,  other  than  a  penalty  or 
forfeiture. 

3.  An  action  for  trespass  upon  real  property. 

4.  An  action  for  taking,  detaining,  or  injuring  any  goods  or  chattels,  includ- 
ing actions  for  the  specific  recovery  of  personal  property. 

5.  An  action  for  criminal  conversation,  or  for  any  other  injury  to'  the  per- 
son or  rights  of  another,  not  arising  on  contract,  and  not  hereinafter  enum- 
erated. 

6.  An  action  for  relief  on  the  ground  of  fraud,  in  cases  which,  heretofore,  t 
were  solely  cognizable  by  the  Court  of  Chancery,  the  cause  of  action  in  such 
case  not  to  be  deemed  to  have  accrued  until  the  discovery  by  the  aggrieved  | 
paiiiy  of  the  facts  constituting  the  fraud. 

Sec.  115.  Within  Three  Tears. — 1.  An  action  against  a  sheriff,  coroner, 
or  constable,  upon  a  liability  incurred  by  the  doing  of  an  act  in  his  official 
capacity,  and  in  virtue  of  his  office,  or  by  the  omission  of  an  official  duty, 
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including  the  non-payment  of  money  coilected  npon  vi  execatloB. 
section  sball  not  apply  to  an  action  for  no  escape. 

2.  An  action  upoo  a  Htatalo  for  s  penalty  or  forfeiture  where  the  actian  a 
given  to  tlie  party  aggrieveil,  oi'  to  auoh  piirty  ami  tbe  State,  eicept  where  A* 
ttatute  iinposin}^  it  prescribea  a  different  limitation. 

Skc.  us.  Within  Two  Teua.  —  1.  Aa  action  for  libel,  slsinder,  aawrifc 
bttttary,  or  false  impriMninent. 

S.  An  action  upon  a  Rtatut«  for  a  forfeitare  or  penalty  to  the  Stat^ 

Sec.  117.  ^itUn  One  Tew.  — 1.  An  action  agunst  a  sheriff  or  othar 
officer  for  the  escnpe  of  a  prisoiiier  arrested  or  imprisoned  on  dril  proceai. 

Sec.  lid.  AoUon  npon  «n  Acoonnt  Cturent — In  aa  action  brought  to 
recover  a  balance  itue  upon  a  mutual,  i^>et>,  and  current  account,  where  tb«i« 
have  been  reciprocal  demands  between  the  parlies,  the  cause  of  action  shall  ba 
deemed  to  hare  accrued  from  tbo  time  of  the  last  item  proved  in  the  accond 
on  either  side. 

Skc.  110.  Action  for  Peualtiea,  Ao.  —  An  action  upon  a  statute  for  a 
penalty  or  forfeiture  given,  in  whole  or  in  part,  to  any  peraoa  who  will  prcw- 
eate  tor  the  tame,  must  be  commenced  nitbin  one  year  after  tbe  <xmuais«)M 
of  the  offence;  and  if  the  action  be  not  commenced  nitfain  tlie  yeai  by  a 
private  party,  it  may  be  commenced  witliin  two  years  thereafter,  iti  behalf  of 
the  State,  by  the  attorney-general  or  tii«  soUcitor  of  the  ctrcoit  where  tto 
offence  vias  com  milled. 

Sec.  12«.  Actdoua  for  other  Relief. —  An  action  for  relief  not  herein- 
before provided  for  roust  be  commenced  within  tan  years  after  ca^use  of  actiaa 
shall  have  accrued. 

Sec.  121.  Aotlona  by^  the  Ststa.  — The  limitAtiona  prescribed  in  Hit 
chapter  shall  apply  to  actions  brought  in  the  name  of  the  State,  or  for  iH 
benefit,  in  the  same  manner  aa  to  actions  by  private  parties. 


■.  4.  Ge; 


<MME!4ciN-G  Actios-!! 


Skc.  122.    When  Action    deemed    commenced.  —  An    action    is   com- 

meticcd  as  to  eacb  defendant  wbi'ii  tbe  sunimous  is  served  on  him,  or  on  a  co- 
defendant,  hIio  i,f  a  joint  contrnctor,  or  otberwiae  united  in  interest  with  him. 
An  nttt'inpt  to  commence  an  action  is  rieeuied  eijuivalent  to  the  commenco- 
ment  thereof,  within  tbe  meaning  of  tbia  title,  when  the  summons  ia  ileliverr.i. 
with  the  i[itcnt  that  it  shall  be  actually  served  to  the  sheriff  or  other  officer  of 
tlie  county  in  wbicli  tbe  def^ndant^i.  or  one  of  them,  usually  or  la.<it  re.tideil :  or. 
if  a  corporation  he  defendant,  lo  tlie  shi-riff  or  otiier  officer  of  the  countv  iu 
which  such  corjwralion  wax  established  by  law,  or  where  its  general  busiuesa 
was  transacted,  or  where  it  kept  an  ofTice  for  the  transaction  of  business. 

Sec.  12^1.  Exception.  Defendant  out  of  State. —  If.  when  the  cause  of 
action  shall  accrue  against  any  person,  ho  slial!  be  out  of  tbe  State,  such  action 
may  be  commenced  within  tbe  times  herein  respectively  limited,  after  tha 
return  of  such  [lerson  into  this  State;  and  if,  after  such  cause  of  action  shall 
hare  accrued,  such  person  shall  depart  from  and  reside  out  of  ibLs  State,  or 
remain  continuously  absent  therefrom  for  the  space  of  one  year  or   more,  tha 
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time  of  his  absence  shall  not  be  deemed  or  taken  as  any  part  of  the  time  lim- 
ited for  the  commencement  of  such  action. 

Sec.  124.  Bzception  aa  to  Persona  under  Diaabilitiea.  —  If  a  person 
entitled  to  bring  an  action  mentioned  in  the  last  chapter,  except  for  a  penalty 
or  forfeiture,  or  against  a  sherilE  or  other  officer,  for  an  escape,  be,  at  the  time 
the  cause  of  action  accrued,  either  — 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sentence  of 
a  criminal  court  for  a  term  less  than  his  natural  life,  — 
The  time  of  such  disability  is  not  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action;  except  that  the  period  within  which  the  action 
must  be  brought  cannot  be  extended  more  than  five  years  by  any  such  dis- 
ability, except  infancy;  nor  can  it  be  so  extended,  in  any  case,  longer  than 
one  year  after  the  disability  ceases. 

Sec.  125.  Death  of  Person  entitled  before  Limitation  expires.  —  If  a 
person  entitled  to  bring  an  action  die  before  the  expiration  of  the  time  limited 
for  the  commencement  thereof,  and  the  cause  of  action  survive,  an  action  may 
be  conmienced  by  his  representatives,  after  the  expiration  of  that  time,  and 
within  one  year  from  his  death.  If  a  person  against  whom  an  action  may  be 
brought  die  before  the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survive,  an  action  may  be  commenced  against 
his  executors  or  administrators  after  the  expiration  of  that  time,  and  within 
one  year  after  the  issuing  of  letters  testamentary  or  of  administration. 

Sec.  126.  Aotiona  by  Aliens.  —  When  a  person  shall  be  an  alien  subject 
or  a  citizen  of  a  country  at  war  with  the  United  States,  the  time  of  the  con- 
tinuance of  the  war  shall  not  be  part  of  the  period  limited  for  the  commence- 
ment of  the  action. 

Sec.  127.  VThen  Judgment  reversed.  —  If  an  action  shall  be  commenced 
within  the  time  prescribed  therefor,  and  a  judgment  therein  be  reversed  on 
appeal,  the  plaintiff,  or  if  he  die  and  the  cause  of  action  survive,  his  heirs  or 
representatives,  may  commence  a  new  action  within  one  year  after  the  re- 
versal. 

Sec.  128.  Time  of  Stay  by  Injunction,  &c.  —  When  the  commencement 
of  an  action  shall  be  stayed  by  injunction  or  statutory  prohibition,  the  time  of 
the  continuance  of  the  injunction  or  prohibition  shall  not  be  part  of  the  time 
limited  for  the  commencement  of  the  action. 

Sec.  129.  Disability  not  available.  —  No  person  shall  avail  himself  of  a 
disability,  unless  it  existed  when  his  right  of  action  accrued. 

Sec.  130.  Coexisting  Disabilities.  —  When  two  or  more  disabilities 
shall  coexist  at  the  time  the  right  of  action  accrues,  the  limitation  shall  not 
attach  until  they  all  be  removed. 

Sec.  131.  Bills,  Notes,  &o.  —  This  title  shall  not  affect  actions  to  enforce 
the  payment  of  bills,  notes,  or  other  evidences  of  debt,  issued  by  moneyed 
corporations,  or  issued  or  put  in  circulation  as  money. 

Sec.  132.  This  Title  not  to  affeot  Actions  against  Direotom  or  Stock- 
holders. —  This  title  shall  not  affect  actions  against  directors  or  stockholders 
of  a  moneyed  corporation,  or  banking  associationiBy  to  reoover  a  penalty  or  for- 
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feitore  imposed,  or  to  enforce  a  liability  created,  hj  Uv ;  but  such  Actions  tnM  ■ 
bo  brought  within  nix  yi'ara  aftor  tbo  discovery  by  the  nggrievod  party  of  dg 
facts  upon  which  the  penalty  or   forfeiture   attached,    or    the    liability  «M   ' 
created. 

Skc.  133.  AcknowledKinsnt  or  New  Promise  mtut  bo  in  IVildae--  ■ 
No  acknowledgment  or  pioinise  alial!  be  sufficient  evidence  of  a  new  or  ca» 
tinuiug  contract,  thereby  to  tiike  the  case  out  of  the  operation  of  this  titj^  ' 
unless  thtinanie  becontuiucd  in  some  writing  signed  by  tlie  party  to  be  duugad  \ 
thereby;  but  (his  section  shall  not  alter  the  effect  of  auy  payment  of  prindfll  < 
or  interest. 

ACTS  OF  1878,  No.  105. 

Sgc.  1.   Pereon  limited  to  Two  Aotloni  for  Realty That  the  ploinlS  < 

in  tdl  actions  for  the  recovery  of  realty  be,  and  is  hereby,  limited  bo  two  actioM  i 
for  tlie  some,  aud  no  mure:  Provided,  that  the  costs  of  the  first  acttoa  be  flnl  ' 
paid,  and  the  necond  action  be  brought  witbiu  ttro  ye}va  from  tba  rvudiiion  a( 
the  verdict  or  judgment  in  the  first  action,  or  fj-oiu  the  ^rauttng  of  a  new  snil 
or  discontinuance  therein. 

Sec.  2.  Second  AoUon  to  be  ooncliulTe  aa  to  PlalntiS'.  —  That  eoAj 
second  action  shall  be  finally  conolufl ire  on  the  port  of  every  auch  plaiutUF,  anf ' 
of  or  from  any  other  action  or  suit  for  recovery  of  said  lawd  ho  shall  be,  and  (i 
hereby,  debarred  and  forever  excluded,  and  the  right  and  title  of  the  defeodut 
in  and  to  the  same  shall  be  fi'om  thenceforth  finally  settled  as  against  sodl 
plaintiff,  his  heirs  and  assigns:  Fromdeil,  tiiat  nothing  contained  in  this  «t 
shall  prevent  any  person  from  being  entitled  to  two  actions  for  the  recovery  of 
realty  after  tiie  passage  of  thb  act. 

Sbc.  S.  Repealing  Clauae.  —That  all  acts  and  pnite  of  acts  iuconnsteiit 
herewith  be,  and  are  hereby,  repealed. 

Approved,  December  23,  1879. 


REVISED  STATUTES,   ISSO.      I'art  III.,  Title  I., 
CuAP.  2. 


.  I.- 


.-  Cf-^jkhal.     Abatement. 


SECTfON-  4074.  To  what  Caaea  this  Chapter  does  not  apply Tliis chap- 
ter sliall  not  apply  to  acliona  already  commenced,  nor  to  c.ises  wherein  the  rieht 
of  action  lias  already  accrued;  but  (lie  .statutes  in  force  nhen  the  action 
accrued  sliall  be  applicable  to  such  case?,  according  to  the  subject  of  the  action, 
and  without  regard  to  the  form;  nor  shall  this  chapter  apply  in  the  case  of  a 
continuing  and  subsisting  trust,  nor  to  an  action  by  a  veiidee  of  real  pi-opcrtv 
in  possession  thereof,  to  obtain  a  conveyance  of  it. 

Sec.  4075.  What  Causes  of  AcUod  surrive,  —  In  addition  to  the 
causes  of  action  which  survive  at  common  law,  causes  of  action  for  mesne 
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profits,  or  for  an  injury  to  real  or  personal  estate,  or  for  any  deceit  or  fraud, 
shall  also  survive ;  and  the  action  may  be  brought  notwithstanding  the  death 
of  the  person  entitled  or  liable  to  the  same. 

Skc.  4976.  Bpeoial  Llmitatioiui  saved.  —  Civil  actions  can  only  be  com- 
menced within  the  periods  prescribed  in  this  chapter,  after  the  cause  of  action 
accrues;  but  where  a  different  limitation  is  prescribed  by  statute,  that  shall 
govern. 

SuBD.  II.  —  Actions  concerning  Real  Propbrtt. 

Sec.  4077.  Zdmited  to  Twenty-one  Teen.  —  An  action  for  the  reoovety 

of  the  title  or  possession  of  lands,  tenements,  or  hereditaments  can  only  be 
brought  within  twenty-one  years  after  the  cause  of  such  action  accrues. 

Sec.  4978.  Saving  to  Persons  under  Disability.  —  If  a  person  entitled 
to  commence  such  action  is,  at  the  time  his  right  or  title  first  descends  or 
accrues,  within  the  age  of  twenty-one  years,  a  married  woman,  insane,  or 
imprisoned,  such  person  may,  after  the  expiration  of  twenty-one  years  from 
the  time  his  right  or  title  first  descended  or  accrued,  bring  such  action  within 
ten  years  after  such  disability  is  removed,  and  at  no  timo  thereafter.  , 

SuBD.  III.  —  Other  Actions. 

Sec.  4979.  How  limited.  —  Civil  actions  other  than  for  the  recovery  of 
real  property  can  only  be  brought  within  the  foUowing  periods,  after  the 
cause  of  the  action  accrues. 

Sec.  4980.  'Within  Fifteen  Tears.  —  An  action  upon  a  specialty,  or  an 
agreement,  contract,  or  promise  in  writing. 

Sec.  4981.  'Within  Biz  Tears.  —  An  action  upon  a  contract  not  in  writ- 
ing, either  express  or  implied. 

An  action  upon  a  liability  created  by  statute,  other  than  a  forfeiture  or 
penalty. 

Sec.  4982.  'Within  Four  Tears.  —  An  action  for  trespass  upon  real 
property. 

An  action  for  the  recovery  of  personal  property,  or  for  taking,  detaining, 
or  injuring  the  same;  but  in  an  action  for  the  wrongful  taking  of  personal 
property,  the  cause  of  action  shall  not  be  deemed  to  have  accrued  until  the 
wrong-doer  is  discovered. 

An  action  for  an  injury  to  the  rights  of  the  plaintiff,  not  arising  on  con- 
tract, and  not  hereinafter  enumerated. 

An  action  for  relief  on  the  ground  of  fraud ;  but  the  cause  of  action  in  such 
case  shall  not  be  deemed  to  have  accrued  until  the  discovery  of  the  fraud. 

Sec.  4983.  'Within  One  Tear.  —  An  action  for  libel,  slander,  assault, 
battery,  malicious  prosecution,  or  false  imprisonment. 

An  action  on  a  statute  for  a  penalty  or  forfeiture ;  but  where  a  different 
limitation  is  prescribed  In  the  statute  by  which  the  remedy  is  given,  the  action 
may  be  brought  within  the  period  so  limited. 

Sec.  4984  Aotion  on  OiBoial  and  other  Bonds.  —  An  action  upon  the 
official  bond  or  undertaking  of  an  officer,  assignee,  trustee,  executor,  adminis- 
trator, or  guardian,  or  upon  a  bond  or  undertaking  given  in  pursuance  of  a 
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Btntnte,  ean  only  be  brought  within  ten  years  after  the  cause  of  action  sccrns]. 
bat  thia  Heetion  Hhall  be  subject  to  the  qualification  in  sec.  4976. 

Sec.  4985.  For  other  Helief.  —  An  action  for  relief  not  herembrfon 
provided  for  can  only  Ixt  brought  within  ten  years  afl«r  the  cause  of  acCioa 
Accrue?. 

Sec.  4980.  RiElits  saved.  —  If  a  person  entitled  to  bring  any  ac^M  ' 
mentioned  in  this  subdi vision,  except  for  a  penalty  or  forfeiture,  is,  at  tU 
time  tbe  cause  of  action  accrues,  within  tlie  age  of  tweuty-one  yeara,  a  nuuTud 
woman,  insane,  or  imprisoned,  such  person  may  bring  such  action  within  thkj 
respective  times  limited  by  this  chapter,  after  such  disability  is  remoTed. 

I 
Scfio.  IV.  —  Gekesal  Protibions. 

Sbc,  4937.  When  Action  deemed  oommenoed.  —  An  action  shall  !• 
deemed  commenced,  within  the  meaning  of  thia  cliapter,  as  to  each  defeoA- ' 
ant,  at  the  date  of  tlie  summons  wliich  is  ecr\-ed  on  him,  or  on  a  co-defendult 
who  is  a  joint  contractor,  or  otherwise  united  in  interest  with  him  ;  and  whw 
service  by  publication  is  proper,  the  action  shall  be  dimmed  commenced  at  te 
date  of  the  first  publication,  if  the  publication  be  regularly  made. 

Skc.  4983.  'Vrhen  Attsmpt  equivalent  to  Commenoement.  —  An  it- , 
tempt  to  commence  an  action  shall  be  deemed  equivalent  to  the  commeiM^- 
ment  thereof,  within  the  meaning  of  this  chapter,  when  the  party  diligeot^i 
endeavors  to  procure  a  service;  but  such  attempt  must  be  foUovred  by  earvioi , 
within  sixty  days. 

Sec.  4089.  As  to  Fenona  under  Diaabili^.  — If,  when  a  cause  oC  actio*, 
accnies  against  a  person,  he  is  out  of  the  Stale,  or  has  absconded,  or  concealed 
himself,  the  period  limited  for  the  commencement  of  the  action  tliall  not 
begin  to  run  until  he  comes  into  the  State,  or  while  he  is  so  abscoiideil  or 
coiicealpd;  and  if,  after  the  cause  of  action  accrues,  lie  depart  from  the  Hule. 
or  abscond  or  conceal  himself,  the  time  o£  his  absence  or  coiiceahiU'iit  tliall 
not  be  computed  as  any  part  of  the  period  within  which  Iho  action  tnii.'-t  be 
brought. 

Six.  4930.  If  barred  at  Place  of  Contract,  barred  hero.  ^  If.  hy  lh« 
laws  of  the  State  or  country  where  the  cause  of  action  arose,  tlm  actiuii  is 
barred,  it  is  aUo  liaiied  in  this  State. 

Siic.  4991.  Saving  '■>  Caae  of  Reversal  &c.  —  H,  in  an  action  com- 
menced in  due  time,  ii  jiidgmont  fur  llie  plaintiff  be  reversed,  or  the  I'liiintifi 
fail  otherwise  than  upnn  the  merits,  and  the  lime  limit^Hl  for  tbe  coiiHii<eiice- 
ini?nt  of  such  action  has.  at  the  daUi  of  Mich  reversiil  or  failmc,  expin-d,  the 
plaintiff,  or  if  lie  die,  and  the  cau<ie  of  action  survive,  bin  rcpro.«entative:i.  niav 
commence  a  new  action  within  one  year  after  such  diitu;  and  this  proviMoa 
shall  apply  to  any  clidm  asserted  in  any  pleadinj;  by  a  defendant. 

Skc.  49D3.  New  Fromtse,  *c..  to  be  in  Writing.  —  When  payment  h.is 
been  made  upon  any  demand  founded  on  contract,  or  a  written  ackiiowle<l'''miiit 
thereof,  or  promise  to  i>ny  the  same,  has  been  made  and  signed  bv  the  p.iilv  t.> 
be  chained,  un  action  m.iy  be  brought  thereon  within  the  time  herein  Uunved. 
after  such  payment,  acknowle<lgnient,  or  promise. 


PENNSYLVANIA.  778 


PENNSYLVANIA. 

BRIGHTLT'S  PURDON'S  DIGEST,  1878.    Vol.  IL,  Page  026. 

Limitation  of  Actions. 
I.  —  Actions  for  the  Recovery  of  Real  Estate, 

Section  1.  Seven  Tears'  Quiet  PoBBesaion  to  give  Title.  —  Seven  years 
quiet  possession  of  lands  within  this  province,  which  were  first  entered  on,  upon 
an  equitable  right,  shall  forever  give  an  unquestionable  title  to  the  same  against 
all,  during  the  estate  whereof  they  are  or  shall  be  possessed,  except  in  cases  of 
infants,  married  women,  lunatics,  and  persons  not  residing  within  this  province 
of  territories.^ 

Sec.  2.  Continaed.  —  No  person  or  persons  that  now  hath  or  have  any 
claim  to  the  possession  of  any  lands,  tenements,  or  hereditaments,  or  the  pre- 
emption thereof,  from  the  Commonwealth,  founded  upon  any  prior  warrant, 
whereon  no  survey  hath  been  made,  or  in  consequence  of  any  prior  settlement, 
improvement,  or  occupation,  without  other  title,  shall  hereafter  enter  or  bring 
any  action  for  the  recovery  thereof,  unless  he,  she,  or  they,  or  his,  her,  or  their 
ancestors  or  predecessors  have  had  the  quiet  and  peaceable  possession  of  the 
same  within  seven  years  next  before  such  entry,  or  bringing  such  action:  Pro' 
wded  always^  that  if  any  person  or  persons  so  claiming  as  aforesaid  hath  been 
forced  or  driven  away  from  his,  her,  or  their  possessions,  by  the  savages,  or  by 
the  tenor  of  them,  or  any  other  persons,  or  by  any  other  means,  except  by  the 
judicial  authority  of  the  State,  hath  quitted  the  same  during  the  late  war,  then 
such  person  or  persons,  and  his,  her,  or  their  heir  or  heirs,  shall  or  may,  notwith- 
standing the  said  seven  years  be  expired,  bring  his,  her,  or  their  action,  or  make 
his,  her,  or  their  entry,  within  five  years  from  the  passing  of  this  act. 

Sec.  3.  Ifaitry  barred  in  Twenty-one  Tears.  —  From  henceforth  no 
person  or  persons  what<K)ever  shall  make  any  entry  into  any  manors,  lands, 
tenements,  or  hereditaments  after  the  expiration  of  twenty-one  years  next  after 
his,  her,  or  their  right  or  title  to  the  same  first  descended  or  accrued;  nor  shall 
any  person  or  persons  whatsoever  have  or  maintain  any  writ  of  right,  or  any 
other  real  or  possessory  writ  or  action,  for  any  manor,  lands,  tenements,  or 
hereditaments,  of  the  seisin  or  possession  of  him,  her,  or  themselves,  his,  her, 
or  their  ancestors  or  predecessors,  nor  declare  or  allege  any  other  seisin  or 
possession  of  him,  her,  or  themselves,  his,  her,  or  their  ancestors  or  predeces- 
sors, than  within  twenty-one  years  next  before  such  writ,  action,  or  suit  so 
hereafter  to  be  sued,  commenced,  or  brought 

Sec.  4.  Provision  for  Existing  Rights.  —  Providedy  that  any  person  or 
persons  now  having  right,  title  of  entry  as  aforesaid,  and  the  heir  or  heirs  of 
such  person  or  persons,  may,  within  fifteen  years  from  this  time,  enter,  or  com- 
mence any  action  or  suit,  as  he,  she,  or  they,  or  his,  her,  or  their  ancestors  or 
predecessors,  might  have  done,  before  the  passing  of  this  act. 

I  This  act  is  decUied  in  9  Wheat.  819,  to  have  been  repealed  by  the  act  of  1786,  «ec.  8  of 
thlsact. 
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Sec.  Q.    Frovialoa  In  Favor   of  PeraoDS  under  Ziagal  DisablUtlas  —  ' 

Provided,  also,  thiit  if  any  person  or  )>eriioiiii  having  audi  right  or  title  be,«r  , 
shall  be,  at  the  time  suth  right  or  titlu  first  deaceuded  or  aucrued,  witbia  the  ■!•  , 
of  tnifiity-oue  jiears,  feme  conert,  non  comiios  mfnta,  imprisoned  [or  bevoud  Ifat 
seas,  or  frou  aud  without  the  United  States  of  America],  Ibeii  suoh  peraoa  or 
persons,  and  the  heir  or  lieiraot  such  pernon  or  pereouH,  hIi&U  and  may,  notwilh-  ' 
standing  the  said  tweDty-onejeara  be  expired,  bring  bisor  their  action,  or  aula  ^ 
his  or  their  entry,  aa  he,  she,  or  they  might  have  dune,  before  the  paseisgl 
of  this  act,  so  as  such  person  or  peraoiix,  or  the  heir  or  heirs  of  such  ptf-  , 
•on  or  peraona,  shall,  within  tea  yeanj  next  after  attaining  full  ag>e,  di*- 
coverture,  soundness  of  mind,  enlargement  out  of  prison  [or  coming  inlB 
the  said  United  States],  take  benefit  of  or  sue  for  the  same,  aud  no  titv 
after  the  aiud  ten  years.  Aud  in  case  anch  person  or  persous  shall  die  withia  ' 
the  said  term  of  t«n  years,  under  any  of  the  disabilities  afoi'esaid,  the  beirtc  < 
heirs  of  such  person  or  persons  shall  iiavo  the  same  beueBt  that  such  persoD  or 
persons  eould  or  might  have  had,  by  li^'ing  until  the  disabilitiea  should  ban  , 
eeased  or  been  removed.  And  if  any  abatement  happen  in  any  proceed i itg  <r  ' 
proceedings  upon  such  right  or  title,  such  proceeding  or  proceediugs  may  be  ifr 
Dewed  and  continued,  within  three  years  from  Uie  time  of  «uch  abat«uieiit.  bft 
pot  afteiwaixl. 

Sf.c.  6.  Not  to  extend  to  Paraoos  without  the  United  State*.  —  Thi 
jirovisiou  contained  in  the  fourth  section  of  tlte  act  to  which  tliis  is  a  supplemeiA 
so  far  as  tlie  same  relates  to  persons  beyond  the  seas,  aud  from  aud  without  iht 
United  States  of  America,  is  hereby  repealed,  and  the  limitation  coulained  is 
tiie  second  section  of  the  said  net  in  hereby  extended  l«  persons  residiug  lieyood 
the  seas,  and  from  and  without  the  United  States  of  America,  any  Ijiw  to  U» 
oontraiy  [jot withstanding. 

6t:c.  7.  Six  Tears'  Fosaesaloa  to  validate  Prior  SherifTa  Deeda.— 
No  deed,  grant,  conveyance,  or  asauraiioe  hereUifore  given  by  any  sheriff  of  any 
of  the  counties  ivitliin  this  Slate,  bonajide,  aud  for  a  valuable  coii.side cation  of 
any  lands,  tenements,  or  hereditaments  nhatsoever,  whei-e  quiet  and  peaceaMe 
possession  liath  been  hail  of  Uie  same  for  the  space  of  six  years,  shall  lie  ad- 
judged or  taken  W>  be  defective,  avoided,  or  prejudiced,  for  not  prodiiciii);  in 
court,  upiin  trial  or  otiierwise,  any  writ  (jijhrij'iu-Ms,  kcari  f<iciit.t.  or  ven'liUoni 
exponan,  or  any  returns  tliereupon,  or  for  want  of  proof  that  due  and  let^il 
notice  of  the  sales  of  the  same  was  given,  or  for  not  having  been  recurded  in 
the  office  for  iiKording  of  deeds. 

Sec.  8.  All  Persona  to  be  barred  after  Forty  Teara  —  From  hence- 
fortli  no  iHsrson  or  persous  wliatsoever  shall  make  entry  into  any  manors, 
lands,  tenements,  or  hereditaments,  after  the  expiration  of  forty  years  next  afwr 
liis,  her,  or  their  right  or  title  to  the  same  first  descended  or  accrued ;  nor  shall 
any  peiwjn  or  persons  whatsoever  have  in'  maintain  any  writ  of  rigiit  or  auT 
other  real  or  personal  writ  or  action  for  any  manors,  lands,  tenemputs,  or  here- 
ditaments of  the  seisin  or  possession  of  him,  her,  or  themselves,  his.  lier,  or  their 
ancestors  or  predecessoi's,  than  within  forty  years  next  before  such  writ,  aetiou, 
or  suit  so  hen'nfter  to  lie  sued,  commenced,  or  brought:  Proiridnl.  that  unv  ]<^r- 
son  never  having  right  or  title  of  entry  as  afiiresaid,  ;ind  who  is  now  l.v  I.i-.v 
exc.'pteil  from  tln>  geiieuil  pravisious  of  llie  .ict  of  the  -iClli  of  March.  17a>,    i\,i 


PBNKSYLVAKIA.  775 

the  limitation  of  actions,  and  the  heir  or  heirs  of  such  person,  may,  within  five 
years  from  this  time,  enter,  or  conmience  any  action  or  suit,  as  he,  she,  or  they, 
or  his,  her,  or  their  ancestors  or  predecessors,  might  have  done,  before  the  paa- 
sage  of  this  act. 

Sec.  9.  Reatrioted  to  Philactolphia  Connty.  — The  fifteenth  section  of  an 
Act  entitled  *^  An  Act  relative  to  the  commencement  of  actions,  and  for  other 
purposes,"  approved  the  foui'teenth  day  of  April,  A.  D.  1851,  is  hereby  construed 
to  extend  to  and  apply  only  to  writs  of  right  and  other  writs  pertaining  to 
manorial  lands  in  the  city  and  county  of  Philadelphia. 

Sec.  10.  Thirty  Tears'  Poaaeasion  to  be  Zhridence  of  Title  out  of 
Commonwealth.  Twenty-one  Tears,  when.  —  In  all  cases  where  there 
has  been  a  continuous  possession  of  lands  or  tenements  for  thirty  years,  it  shall 
be  presumed,  as  between  the  parties  litigant,  other  than  the  Commonwealth, 
that  the  title  thereof  shall  have  been  parted  with  by  the  Conunon wealth.  And 
whenever  the  title  to  real  estate  might  have  been  claimed  by  the  Conmion- 
wealth,  as  unlawfully  held  by  any  corporation,  and  the  same  shall  have  passed 
into  the  hands  of  a  purchaser,  who  shall  have  held  the  same  for  twenty-one 
yearn,  without  inqubition  made  in  behalf  of  the  Commonwealth,  the  title  of 
such  purchasers,  their  heirs  and  assigns,  shall  be  deemed  indefeasible  as  to  any 
such  claim  by  the  Commonwealth. 

Sec.  11.  Iiimltatioii  of  Claim  for  Ground-rent.  —  In  all  cases  where 
no  payment,  claim,  or  demand  shall  have  been  made  on  account  of  or  for  any 
ground-rent,  annuity,  or  other  charge  upon  real  estate,  for  twenty-one  years,  or 
no  declaration  or  acknowledgment  of  the  existence  thereof  shall  have  been 
made,  within  that  period,  by  the  owner  of  the  premises,  subject  to  such  ground- 
rent,  annuity,  or  charge,  a  release  or  extinguishment  thereof  shall  be  presumed, 
and  such  ground-rent,  annuity,  or  charge  shall  thereafter  be  irrecoverable :  Prth 
videdj  that  the  evidence  of  such  payment  may  be  perpetuated,  by  recording  in 
the  recorder  of  deeds'  office  of  the  proper  county  the  duplicate  of  any  receipt 
therefor,  proved  by  oath  or  affirmation  to  be  a  true  copy  of  that  signed  and 
delivered  in  the  presence  of  the  payer,  and  witnessed,  at  the  time,  by  the  de- 
ponent, which  recorded  duplicate,  or  the  exemplification  of  the  record  tliereof, 
shall  be  evidence,  until  disproved ;  and  the  evidence  of  any  such  claim  or  de- 
mand may  be  perpetuated  by  the  record  of  any  judgment  recovered  for  such 
rent,  annuity,  or  charge,  in  any  court  of  record,  or  the  transcript  therein  filed 
of  any  recovery  thereof  by  judgment  before  any  alderman  or  justice  of  the 
peace,  which  records  and  judgments  shall  be  duly  indexed:  Provided^  that  this 
section  shall  not  go  into  effect  until  after  tliree  years  from  the  passage  of  this 
act. 

Sec.  12.  Limitation  of  Claim  for  Apportioned  Oronnd-rent. — The 
limitation  of  claims  to  or  demands  for  ground-rents,  annuities,  or  other 
charges  upon  real  estate,  prescribed  by  the  seventh  section  of  the  act  to  which 
this  is  a  supplement  shall  be  so  taken  and  construed  as  to  apply  to  any  part 
or  proportion  of  such  ground-rents,  annuities,  rent-charges,  or  other  charges 
upon  real  estate  situate  in  the  Commonwealth  of  Pennsylvania,  whether  ap- 
portioned by  deed  or  other  instrument  of  writing,  or  implied  by  the  acts 
of  the  parties ;  and  where  the  owner  or  owners  of  any  part  or  parts  of  the 
premises,  out  of  whioh  the  said  ground-rent,  annuity,  rent-charge,  or  othet 
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charge  as  aforesaid  was  originallj  reseiTed,  shall  not  have  been  called  opoB'i 
for,  or  upon  whom  no  claim  or  demand  shall  have  been  made  for,  paymeatflC' 
all  or  aiij  part  of  said  ground-rent,  annuity,  rent-charge,  or  other  charge  tf 
aforesaid,  for  twenty-one  years,  or  no  deelaration  or  acknowledgiaeat  of  Aitt' 
eiislence  thereof  shall  have  been  made,  irithiu  that  period,  by  the  said  ownar 
or  owners,  that  a  release  or  extinguishment  thereof  shall  be  presumed,  and  ' 
the  same  thereafter  be  irrecoverable  out  of  the  part  or  parts  of  tlm  premtM(t 
originally  subject  thereto,  upon  which  no  claim  or  deniaad  for  pajmeut  shaB ' 
have  been  made  as  aforesaid;  and  the  Court  of  Common  Pleas,  upon  petitiiMI ' 
duly  presented,  may  decree  such  extinguishment  in  the  same  maouer,  tipon  tfas-  , 
aame  proof,  and  with  the  same  effect  as  prescribed  in  a  certoJa  act,  entillai' ) 
"  An  Ai;t  relating  to  extinguishment  of  gitiund-rent  in  the  city  of  PbiUd^' 
phia,"  approved  the  twenty-eighth  Jay  of  April,  1868.  ' 

Sec.  13.  Feraons  under  DlaabUitlea  to  bring  Buita  VTithln  Thii^  \ 
Teara.  ^  No  exception  iu  any  act  of  ttaaeinbly  respecting  the  limitation  of  ' 
actions  in  favor  of  persons  ion  eompola  nien/ii,  impiiaoned,  /emet  cortri,  or 
minors,  shall  extend  so  as  In  permit  any  person  to  maintain  any  action  for  tbi 
recovery  of  any  lands  or  tenements,  after  thirty  years  shall  have  elapwd  »\xu» 
the  right  of  entry  thereto  accrued  to  any  person  within  tlje  exceptions  atom- 
said:  Proviiied,  that  all  persons  who  now  have  rights  unbarred,  aod  nho  HoaU 
be  sooner  barred  by  this  section,  shall  not  be  thereby  bari-eJ  for  five  years  from 
the  date  hereof. 

Sec.  14.    Bpeolfio      FeTformBiioe.      Damagea     for     ZTon-peiformaooa. 

Bqnlty  of  Sedemptloa.     Implied  or  Resulting  Trust No  right  of  entiT  i 

shall  accrue,  or  aelion  be  maintained  for  a  specific  performance  of  auy  contnut  | 
for  the  sale  of  any  real  estate,  or  for  darn-iges  for  uon -compliance  with  aar  ' 
such  contract,  or  to  enforce  auy  equity  of  redemption,  after  re-entry  made  for 
any  condition  broken,  or  to  enforce  any  implied  or  resulting  trust  as  to  really, 
but  witliin  five  years  after  such  contract  was  made  or  such  equity  or  trust  ac- 
crued, with  the  right  of  entry;  niiless  sncli  contract  shall  give  a  loiicft-r  time 
for  its  [Msrformanee,  or  thore  has  been,  in  part,  a  substantial  performance  or 
such  contract,  equity  of  redemption,  or  trust  shall  have  been  ackiiowleciged.  b» 
writing,  tosubsist  by  the  party  to  be  cliarged  therewith,  witbin  the  same  period: 
Provided,  that  as  to  any  one  affecled  with  a  tnifst,  by  reason  of  his  fraud,  tbe 
sail!  limitation  shall  begin  to  run  only  from  the  discovery  tliereof,  or  when,  bv 
reasonable  diligence,  tlie  party  defrauded  might  have  discovered  the  snrne ;  but 
no  timrt _/£(/«  purchaser  from  him  sliall  be  affected  thereby  or  deprived  of  the 
protection  of  the  said  limitation:  Ami j'ror'ul.il,  that  any  jierson  who  n-.juld  be 


.■■■ooniT  liarreil  by  tliis  . 
till!  date  hereof. 

Sec.  l.J.  Notion 
oi^th  section  of  the  « 
entry  shall  a 


sh.Lll  i: 


t  be  tliereby  barred  for  two  ye; 


3  fro 


a  in  Favor  of  an  Attomey-at-law.  —  So  mucli  of  the 

t  of  2-.'d  of  Ajiril.  18,>fi,  nn  provides  that  no  right  of 
,  or  action  be  maintained,  to  enforce  any  implied  or  rf-sultinc 
trust  as  to  realty,  within  five  years  after  such  trust  accrued,  be  and  the  same  is 
hereby  re|iealed,  so  far  as  it  relat^'.s  t<)  or  protects  the  title  of  any  attoniov-at- 
law  to  any  lanils  purchased  or  held  by  him,  of  or  for  his  client,  under  orsub- 
ject  to  such  trnst  or  trusts. 

Sec.  10.    Suita  to  be  brought  wlthtu  One  Year  after  Entry.  —  No  untry 
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upon  lands  shall  arrest  the  ninnmg  of  the  statute  of  limitations,  unless  an 
action  of  ejectment  be  commenced  therefor  within  one  year  thereafter;  nor 
shall  such  entry  and  action,  without  a  recovery  therein,  arrest  the  running  of 
said  statute  in  respect  to  another  ejectment,  unless  it  be  brought  within  a  year 
after  the  first  shall  have  been  nonsuited,  arrested,  or  decided  against  the  plain- 
tiff therein. 

Sec.  17.  Statute  to  nin  against  Remainder-men,  &o.,iiiilefl«. — Where  the 
right  of  a  tenant  in  tail  of  any  land  or  ground-rent,  to  make  an  entry  or  distress, 
or  to  bring  an  action  to  recover  the  same,  shall  become  barred  by  reason  of 
the  same  not  having  been  made  or  brought  within  the  period  limited  by  law, 
no  such  entry,  distress,  or  action  shall  be  made  or  brought  by  any  person  claim- 
ing any  estate,  interest,  or  right  which  such  tenant  in  tail  might  lawfully  have 
barred;  and  whensoever  the  statute  of  limitation  shall  have  begun,  or  shall  be- 
gin, to  run  against  the  tenant  in  tail,  it  shaU  continue  to  run  against  the  issue, 
remainder-man,  or  reversioner,  unless  arrested  by  the  act  of  the  tenant  in  tail: 
Provided,  that  no  pei-son  shall  be  barred  or  affected  by  force  of  this  act  until 
after  the  expiration  of  three  years  from  the  date  hereol 

n.  —  Personal  Actions. 

Sbc.  18.  Penonal  Actions.  —  All  actions  of  trespass  quare  clausum  fregit^ 
all  actions  of  detinue,  trover,  and  replevin  for  taking  away  goods  and  cattle, 
all  actions  upon  account,  and  upon  the  case,  other  than  such  accounts  as  con- 
cern the  trade  of  merchandise  between  merchant  and  merchant,  their  factors 
or  servants,  all  actions  of  debt,  gprounded  upon  any  lending  or  contract,  without 
specialty,  all  actions  of  debt  for  arrearages  of  rent,  except  the  propnetaries' 
quit-rents,  and  all  actions  of  trespass,  of  assault,  menace,  battery,  wounding, 
and  imprisonment,  or  any  of  them,  which  shall  be  sued  or  brought  at  any 
time  after  the  fifth  and  twentieth  days  of  April,  which  shall  be  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  thirteen,  shall  be  commenced  and 
sued  within  the  time  and  limitation  hereafter  expressed,  and  not  after;  that  is 
to  say,  the  said  actions  upon  the  case,  other  than  for  slander,  and  the  said 
actions  for  account,  and  tlie  said  actions  for  trespass,  debt,  detinue,  and  re- 
plevin for  goods  or  cattle,  and  the  said  actions  of  trespass  quare  clausum  fregit^ 
within  six  years  next  after  the  cause  of  such  action  or  suit,  and  not  after. 
And  the  said  actions  of  trespass,  of  assault,  menace,  battery,  wounding,  im- 
prisonment, or  any  of  them,  within  two  years  next  after  the  cause  of  such 
actions  or  suit,  and  not  after.  And  the  said  actions  upon  the  case  for  words, 
within  one  year  next  after  the  words  spoken,  and  not  after. 

Sec.  19.  Libel.  —  The  limitation  provided  in  the  last  paragraph  of  the  first 
section  of  the  act  entitled  **  An  Act  for  limitation  of  actions,*'  passed  the  27th 
March,  1713,  to  which  this  section  is  supplementary,  in  relation  to  words  spoken, 
shall  be  held  to  extend  to  all  cases  of  slander  and  libel,  whether  spoken,  written, 
or  printed.  ^'''^ 

Sec.  20.  Action  may  be  brought  within  One  Tear  alter  Reversal  or 
Arrest  of  Judgment  —  If,  in  any  of  the  said  actions  or  suits,  judcrment  be 
given  for  the  plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict  passed 
for  the  plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment,  the  judgment 
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be  ^vea  against  the  plaintiff,  that  he  take  nothing  by  hia  pUtnt.  » 
tlieii  und  ill  every  such  c&sa  the  partv  plaiiitiS,  his  beira,  executor 
idtvatora,  aa  the  cuji*  uiiiy  require,  maj  conraienoe  a  new  actiou  i 
time  to  time,  within  a  year  after  such  jadgineut  reveraed  or  givea 
plaintiff  u  aftii'^Raid,  and  not  after.  j 

Sec.  21 .   FroTlBO  la  Favor  of  Feiaona  under  Dlaabllities.  —  Protilti,    ' 
newrtWws,  that  if  any  person  or  persona  who  ia  or  shiUt  be  entitled  to  any  sock   . 
aotion  of  trespass,  detinue,  trofer,  replevin,  actions  of  twcouni,  debt,  actiooi  ' 
for  trespiwa,  [or  osaaulb,  menace,  battery,  wounding,  or  itDprisouDient,  actioia   ' 
upon  the  case  for  words,  be,  or  at  the  time  of  any  cause  of  such  action  given  «  . 
accrued,  fallen  or  come,  shall  be,  within  tlie  age  of  twenty -one  years,  feme  corttt,   , 
tiun  compos  mtntU,  impriaosed,  or  beyoud  the  sea,  that  then  such  person  or  pai>- 
sons  shall  be  at  liberty  to  bring  the  same  actions,  so  aa  they  take  the  sana  ' 
within  such  times  as  are  hereby  before  limited,  after  their  coming  to  or  being  oi 
full  age,  didcovertore,  of  sound  memory,  at  large,  or  returning  into  this  proviucc^ 
U  other  persons. 

Sec.  22.  Beyond  Baaa.  —  Tlie  prorisions  of  the  act  of  27tli  Maicb,  1713, 
entitled  "  An  Act  for  timitatiou  of  actions,"  shall  hereafter  not  exteud  to 
cases  where  the  defendant  or  defendants  in  any  suit  shall  be  beyond  sea  at 
the  time  of  such  cause  of  action  accrued;  ProMeJ,  tliat  such  suit  be  brougU 
within  the  time  limited  by  said  act,  after  the  return  of  such  defendant  or 
defendants  from  beyond  sea. 

Sec.  2''i.  To  run  against  Plaintlfls  beyond  the  Bea,  unless  Citixeiis.— •  -, 
The  provisions  in  tlia  fiftli  section  of  the  act  entitled  "An  Act  for  limt  , 
tation  of  actions,"  approved  the  twenty  .seventh  day  of  March,  1713,  so  farM'L 
the  same  save  righta  of  action  to  any  person  or  persons  beyond  the  sea,  be  aat  I 
the  same  ia  hereby  repealed,  except  so  far  as  respects  citizens  of  the  UnitaA 
States  of  America;  iind  it  is  hereby  provided,  thiit  no  perfoii  other  than  citizens 
of  the  United  Statesof  America  as  aforesaid  shall  be  entitled  to  bring  or  enforce 
any  of  tlic  several  actions  in  the  said  section  mentioned,  that  inav  have  been 
brought  or  may  hereafter  be  bi-ought  by  him,  her,  or  them,  iiotwithstaiidiiig  he, 
she,  or  they  iniiy  have  been  or  ni^iy  be  beyoml  the  sea,  at  the  time  of  any  cnu^ 
of  such  notion  given  or  accrued,  fallen  or  come. 

.Sec.  21.  Insolvent  Corporations.  —The  provisions  of  the  act  passed  'JTlb 
March,  1713,  entitled  '•  An  Act  far  the  limitation  of  actions,"  shall  not  here- 
after extend  to  any  suit  against  any  corporation  or  body  politic  which  may  have 
suspended  business,  or  made  any  transfer  or  assignment  in  trust  for  creditors, 
or  who  may  have,  at  the  time  and  after  the  accruing  of  the  cau.se  of  action,  in 
any  manner  ceased  from  or  suspended  tlie  ordinary  business  for  which  said 
corporation  was  created. 

Sec.  25.  On  Promissory  Notes. —  All  and  every  such  actions  on  such 
promissory  notes  shall  be  conunenced,  sued,  and  brought  within  such  time  as 
is  appointed  for  commencing  or  suing  actions  upon  the  case,  by  an  act  of  this 
province  passed  in  the  eleventh  and  twelfth  years  of  the  late  Queen  Anne. 
entitled  "  An  Act  for  limitation  of  actions." 

Sec.  2<t.  In  Suits  for  Fees,  by  Public  0£SceTs.  —  The  statute  of  limit»- 
tioiis  be.  and  the  same  is  hereby,  extended  three  years  beyond  the  pre,senl  time 
limited  by  law,  in   rcsjiect  to  any  actions  to  be  brought  by  any  slieriff,  pro- 
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thonot&ry,  recorder  of  deeds,  register  of  wills,  or  clerk  of  the  Orphans'  Court, 
who  has  heretofore  held  office  in  the  counties  of  Westmoreland,  Lycoming,  and 
Washington,  for  the  recovery  of  any  and  all  fees  due  to  him  or  them.^ 

Sec.  27.  Aotioxia  against  Stockholden  of  CorporatloDS.  —  It  is  hereby 
declared  to  be  the  true  intent  and  meaning  of  the  statutes  of  limitation, 
that  no  suit,  at  law  or  in  equity,  shall  be  brought  or  maintained  against 
any  stockholder  or  director  in  any  corporation  or  association,  to  charge  him 
with  any  claim  for  materials  or  moneys  for  which  said  corporation  or  association 
could  be  sued,  or  with  any  neglect  of  duty,  as  such  stockholder  or  director, 
except  within  six  years  after  the  delivery  of  the  materials  or  merchandise, 
or  the  lending  to  or  deposit  of  money  with  said  corporation  or  association,  or 
the  commission  of  such  act  of  negligence  by  such  stockholder  or  du*ector. 

Sec.  28.  Suits  for  Negligence  against  Passenger  Railway  Companies. 
—  No  suit  against  any  passenger  railway  company  (whose  route  is  wholly 
within  the  county  of  Philadelphia)  for  damages  for  injuries  or  death,  shall  be 
brought,  unless  the  same  shall  be  within  six  months  from  the  time  the  right 
of  action  shall  accrue. 

Sec.  29.  Bonds  of  Pnblio  Officers.  —  And  whereas,  it  is  reasonable,  that 
persons  entering  into  bonds  or  recognizances,  as  sureties  for  any  public  officers, 
should  be  exonerated  from  their  responsibility  within  a  reasonable  term  after 
such  officers  respectively  shall  die,  resign,  or  be  removed  from  office:  Therefore, 
it  shall  not  be  lawful  for  any  person  or  persons  whomsoever  to  commence  and 
maintain  any  suit  or  suits  on  any  bonds  or  recognizances  which  shall  hereafter 
be  given  and  entered  into  by  any  person  or  persons,  as  sureties  for  any  public 
officer,  from  and  after  the  expiration  of  the  term  of  seven  years,  to  be  com- 
puted from  the  time  at  which  the  cause  of  action  shall  have  accrued ;  and  if 
any  such  suit  or  suits  shall  be  commenced  contraiy  to  the  intent  and  meaning 
of  this  act,  the  defendant  or  defendants  respectively  shall  and  may  plead  the 
general  issue,  and  give  this  fact  and  the  special  matter  in  evidence;  and  if  the 
plaintiff  or  plaintiffs  be  nonsuit,  or  if  a  verdict  or  judgment  pass  against  him 
or  them  respectively,  the  defendant  or  defendants  shall  respectively  recover 
double  costs. 

Sec.  30.  Bonds  of  Administrators,  &o.  —  In  all  cases  where  a  return  of 
nulla  bona  shall  have  been  made  by  the  sheriff  of  the  proper  county  to  an 
execution  against  any  such  executors  or  administrators,  their  sureties  shall, 
on  notice  thereof,  unless  they  can  show  goods  or  chattels,  lands  or  tene- 
ments, in  some  other  county  which  may  be  seized  and  taken  in  execution  by  a 
testatum  feri  facias  to  satisfy  the  same,  be  liable  to  pay  the  amount  of  the  debt 
and  costs  therein,  in  actions  brought  against  them  on  the  said  bonds,  and  such 
further  proof  or  evidence  in  support  thereof,  as  by  law  would  have  entitled 
the  suitor  or  suitors  to  recover  his  or  their  demand  of  the  said  executors  or 
administrators  de  bonis  propriis:  Provided,  such  suits  shall  be  instituted  against 

1  By  act  30th  April,  1855,  P.  L.  383,  extended  to  Luzerne  and  Monroe  Counties;  br  act 
Feb.  27,  1861,  P.  L.  61,  to  Mercer  and  Armstrong  Counties;  by  act  17th  March,  1868,  P.  L. 
840,  to  Union  County;  by  act  April  3,  1862,  P.  L,  230,  to  the  officers  of  the  Major's  Court 
of  Carbondale. 

See  act  Feb.  27,  1869,  extending  the  period  of  limitation  as  to  former  officers  in 
Armstrong  County,  P.  L.  299. 
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the  raretie«  within  seren  years  afler  the  date  of  the  respective  bonds,  and  M 
whole  amouDt  of  the  sum  of  moDey  to  be  recovered  thereon  does  not  exceed  Ifeii 
penalties  of  tbesaid  bonds  respectiTely.  ' 

Sec.  31.  Constable'!  Bonds.  —  Suits  ag&ingt  theBureCiea  mentioned  fn  tW 
third  section  of  this  act  shall  not  be  suatained,  unlvsa  the  s&me  be  iluMitlllH 
within  tlirec  years  after  the  date  of  such  obligation. 

Sec,  93.  Statute  not  to  run  duilng  Pendeacj  of  Certlorfui  to  JnsticM 
of  the  Peace.  —  In  all  proceedings  hereafter  had  before  a  justice  of  the  peace 
of  tbia  Conimonwejilth,  to  recover  In  any  cause  of  action  of  which  be  shsil 
have  jurisdiction,  when  either  party  shall  remove  the  case  after  jadgmeot 
rendered  tc  any  court  of  common  pleiu,  by  writ  of  certiorari,  and  the  jod^ 
menl  of  tbo  justice  be  reversed,  or  set  aside,  by  the  said  court,  and  anothv ' 
•uit  be  instituted  for  the  same  cause  of  action,  aud  the  »tatuCe  of  limitDtioM 
be  pleaded  by  the  defendant,  or  by  the  plaintiff  to  any  Bet-oA  the  defendant 
may  have,  tlie  time  during  vhich  the  said  certiorari  was  peuding  in  conn 
shall  not  be  computed  as  part  of  the  six  years  necessary  to  have  elapsed  sinoe 
the  cause  of  action  occurred,  to  make  the  plea  of  the  statute  of  limitatioiu » 
bar. 

No.  28,  Acta  of  1831.    Approved  Ua;  28,  1881. 


CALIFORNIA. 

CODE  OF  CIVIL  PROCEDURE.     Vol.  n. 
Limitation  of  Actions. 
Section  10,312.  Time  of  Commencement  of  Actiona  In  OeneraL  —  Civil 

actions  can  only  be  commenced  « ithiii  the  pi'iiods  presciibed  in  this  title,  aller 
the  cause  of  action  shall  have  accruuJ,  excviit  whuie  in  speoial  cases  a  different 
limitiitiiiii  irt  prcHcribed  by  statute. 


:  11. 


Sue.  10,:il.j.  WTien  the  People  will  n 
wil!  not  sue  any  person  for  or  in  res(iect  to 
profits  tliereof,  by  reason  of  the  riplit  o 
unless,   1,  Sucli  right  or  titli^  .thnll  have  n 


;  sue.  —  Tlie  people  of  this  State 
iiy  reiil  jirojierty.  or  the  issues  or 
title  of  the  jieople  to  the  .■same; 
ined  within  ten  years  hi-forc  any 


r  proceeding  for  tlte  same  shall  1«  commenced :  or,  2.  TliP  peopli-. 
or  those  from  wlioin  they  claim,  shall  have  received  Uie  rpnts  or  protitd  of  such 
real  properry,  or  of  soiiie  part  thereof,  within  the  space  of  len  yc.nrs. 

Skc.  10.:(ln.    Wlien  Action  cannot  be  brought  by  Orantee  from  State. 

—  No  actiim  can  lio  bronf,'Iit  for  or  in  respect  (.i  ri'al  pnij^eiTv  liy  any  per*nn 
clainiinji  under  Ictters-pattnt  or  pants  from  thin  .State,  unless  the  same  mi^ht 
have  been  commenced  by  tin'  pnoplc  as  herein  sj-ecified,  in  ca.se  such  patpnt 
hail  not  been  issued  or  grant  madp. 

Skc,  10,:[17.   Action  on  Void  Patent.  —  Wlien  letters-patent  or  grants  nf 
real  property  are  issued  or  made  by  the  people  of  this  Slate,  and  the  same  are 
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declared  void  by  the  determination  of  a  competent  coart,  an  action  for  the 
recovery  of  the  property  so  conveyed  may  be  brought  either  by  the  people  of 
the  State  or  by  any  sabseqaent  patentee  or  grantee  of  the  property,  his  heirs 
or  assigns,  within  five  years  after  such  determination,  but  not  after  that 
period. 

Sec.  10,818.  Seisin  within  Five  Tears,  when  neoeasary.  —  No  action 
for  the  recovery  of  real  property,  or  for  the  recovery  of  the  possession  thereof, 
can  be  maintained,  unless  it  shall  appear  that  the  plaintiff,  his  ancestor,  pre- 
decessor, or  grantor,  was  seised  or  possessed  of  the  property  in  question  within 
five  3'ears  before  the  commencement  of  the  action. 

Sec.  10,319.  "Wlien  neoeasary  in  Action  or  Defence  arising  out  of  Title 
to  or  Rents  of  Real  Property.  —  No  cause  of  action  or  defence  to  an  action 
arising  out  of  the  title  to  real  property,  or  to  rents  or  profits  out  of  the  same, 
can  be  effectual,  unless  it  appear  that  the  person  prosecuting  the  action,  or 
making  the  defence,  or  under  whose  title  the  action  is  prosecuted,  or  the 
defence  is  made,  or  the  ancestor,  predecessor,  or  grantor  of  such  person,  was 
seised  or  possessed  of  the  premises  in  question  within  five  years  before  the 
commencement  of  the  act  in  respect  to  which  such  action  is  prosecuted  or 
defence  made. 

Sec.  10,320.  Xhitxy  on  Real  Estate.  —  No  entry  upon  real  estate  is  deemed 
sufficient  or  valid  as  a  claim,  unless  an  action  be  commenced  thereupon  within 
one  year  after  making  such  entry,  and  within  five  years  from  the  time  wiien 
the  right  to  make  it  descended  or  accrued. 

Sec.  10,321.  Possession,  "when  presumed.  Occupation  deemed  under 
Legal  Title,  unless  adverse.  —  In  every  action  for  the  recovery  of  real  prop- 
erty, or  the  possession  thereof,  the  person  establishing  a  legal  title  to  the 
property  is  presumed  to  have  been  possessed  thereof  within  the  time  required 
by  law,  and  the  occupation  of  the  property  by  any  other  person  is  deemed  to 
have  been  under  and  in  subordination  to  the  legal  title,  unless  it  appear  that 
the  property  has  been  held  and  possessed  adversely  to  such  legal  title  for  five 
years  before  the  commencement  of  such  action. 

Sec.  10,322.  Occupation  under  Written  Instrument  or  Judgment, 
^7hen  deemed  adverse.  —  Whenever  it  appears  that  the  occupant,  or  those 
under  whom  he  claims,  entered  into  the  possession  of  the  property  under  claim 
of  title,  exclusive  of  any  other  right,  founding  such  claim  upon  a  written  in- 
strument, as  being  a  conveyance  of  the  property  in  question,  or  upon  the 
decree  or  judgment  of  a  com^^etent  court,  and  that  there  has  been  a  continued 
occupation  and  possession  of  the  property  included  in  such  instrument,  decree, 
or  judgment,  or  of  some  part  of  the  property  under  such  claim,  for  five  years, 
the  property  so  included  is  deemed  to  have  been  held  adversely,  except  that, 
when  it  consists  of  a  tract  divided  into  lots,  the  possession  of  one  lot  is  not 
deemed  a  possession  of  any  other  lot  of  the  same  tract 

Sec.  10.323.  Wbat  constitutes  Adverse  Possession  under  Written 
Instrument  or  Judgment  —  For  the  purpose  of  constituting  an  adverse  pos- 
session by  any  person  claiming  a  title  founded  upon  a  written  instrument,  or  a 
judgment  or  decree,  land  is  deemed  to  have  been  possessed  and  occupied  in 
the  following  cases:  1.  Where  it  has  been  usually  cultivated  and  improved 
2.  Where  it  has  been  protected  by  a  aubstantial  enclosure.  3.  Where,  although 
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not  enclosed,  it  has  been  used  for  the  aupply  of  fuel,  or  of  {encing  timber  far" 

Lbe  purpOBta  o(  husbandry,  or  for  piwtumge,  or  (or  the  ordinary  use  of  ika 
occupant.  4.  Whern  ti  known  tavm  or  single  lot  has  been  partly  improved,  tkt 
portion  of  such  farm  or  lot  that  inny  have  been  left  uot  cleared,  or  noteockMi 
according  to  the  nsual  couree  snfl  cimtom  of  tlie  arljoining  country,  aholl  ht 
d'emed  to  have  been  occupied  for  tlie  aauie  length  of  time  ua  the  part  iiopnnad 
and  cultivated. 

Sec.  10,324.  PramisM  aotnaUy  oooapied  under  Clatm  of  TItl«  deeioad  j 
to  be  Ii«lcl  adverBSly. —  Where  it  shall  appear  that  there  has  been  nn  a«tiid 
continual  occupation  of  land,  under  a  claim  of  title,  eiclusive  of  aiiy  '-•Him  ' 
right,  hut  uot  founded  upon   a  nrilten  instiumeut.  judgtnent,  or  decree,  tha 
land  so  actually  occupied,  and  no  other,  is  deemed  to  bave   been  held  nt 
TBTsely.  ] 

Skc- 10,325.  'Wliatcoaatitiites AdTenePoucMionimderClaimofTilla  , 
not  written.  —  For  the  purpose  of  constituting  an  advetse  possewiuu.  by  * 
jierson  claming  title,  not  founded  upon  a  written  instrument,  jiid>;m>?iil.  OC 
decree,  land  is  deemed  to  have  been  possessed  and  occupied  in  tbt-  fullu«iii(  t 
cases  only:    1.  Where  it  bm  been  protected  by  a    sabstaatial    mtuhwuf*. 
2.   Where  it  has  been  usually  cultivated  and  improved;  Proeiiled,  hoieei-tr,  thrt 
in  no  case  shall  adverse  posseseiou  be  considered  eatabltithed  under  the  ptcvt'    . 
ftlon  of  any  section  or  aectioue  of  tliis  code,  nnlesa  it  ehall  be  sliown  that  tlt«  { 
land  has  been  occupied  and  claimed   for  the  period  of   five  years  conlinn-    I 
onsly,  and  the  party  or  persons,  their  predecessors  and  grantore,  have   paid  nil  ] 
the  taxes.  State,  county,  or  municipal,  which  have  beau  levied  and  oMcned  ! 
upon  such  land.  .  J 

Amendment,  approved  April  1,  tSTS;  amendments,  1877-78,  09 ;  took  efled  J 
(ixtieth  day  after  passage. 

Sec.  10,3StI.  Relation  of  Ziaudlord  sad  Tenant  as  offeotlng  AdvatM 
Poaaession.  —  When  the  relation  of  landlord  and  tenant  has  existed  l>etween 
any  persons,  the  posries-sion  of  the  l.-iiant  is  deemed  the  jxissessioii  of  tbe  land- 
lord until  the  expir.itiun  of  five  years  from  the  terniinntiun  of  the  tfiiancv, 
or,  where  there  has  been  no  writtt-n  leiise,  until  the  ujpiratioii  of  five  years 
from  the  time  of  the  last  payment  of  rent,  notwithsUinding  that  such  tenant 
may  liave  aci^uired  anotlier  title,  or  may  liave  claimed  to  hold  adversely  l>^>  his 
landlord.  But  such  pre.suniptions  shall  not  be  m.ido  after  the  j>erioil.^  jien'iu 
limited. 

Sec.  10,-327.  Right  of  PoBBesalon  not  affected  by  Deacent  oast  —  The 
right  of  a  person  to  tha  |)osaeS.'iicni  of  real  property  is  not  iiii)iaired  or  ntTecled 
hy  a  descent  ca.st  in  conse<juencc  of  the  di'ath  of  a  person  in  possession  of  such 
property, 

Skc.  10. 1323.  Certain  DiaabilitteH  excluded  from  Time  to  comn)enc« 
ActioDB.  —  If  a  person  entitled  to  commence  an  action  for  tlie  recoveiy  of  real 
property,  or  for  the  recovery  of  the  (Ki.<.''e«sion  thereof,  or  to  make  any  .'iitry  or 
defence  founded  on  the  title  to  real  pro|X'rty,  or  to  rents  or  services  out  of  the 
same,  be,  at  the  time  such  title  first  descends  or  accrues,  eitlier  :  1,  Within 
tlio  age  of  majority;  or,  2,  Insane;  or.  3,  Imprisoned  on  a  crimiiuil  cliargp,  or 
in  execution  uikhi  cojiviction  of  a  criniin.il  offence,  for  a  term  Ic".*  than  foi 
life;  or.  4,  A  niarrieil  woman,  and  her  husband  be  a  necessary  p.irty  with  h-r 
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in  commencing  such  action  or  making  such  entry  or  defence,  —  the  time  during 
which  such  disability  continues  is  not  deemed  any  portion  of  the  time  in  this 
chapter  limited  for  the  commencement  of  such  action  or  the  making  such  entry 
or  defence ;  but  such  action  may  be  commenced,  or  entry  or  defence  made, 
within  the  period  of  five  years  after  such  disability  shall  cease,  or  after  the 
death  of  the  person  entitled  who  shall  die  under  such  disability;  but  such 
action  shall  not  be  commenced,  or  entry  or  defence  made,  after  that  period. 

Chap.  m.     The  Time  of  commencing  Actions  other  than  for  the 

Recovery  of  Real  Property. 

Sec.  10,335.  Periods  of  Zaimitation  presoxibed.  —  The  periods  prescribed 
for  the  commencement  of  actions  other  than  for  the  recovery  of  real  propertf 
are  as  follows :  — 

Sec.  10,336.   "Within  Five  Tears.  — Within  five  years:  — 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of  the  United  States, 
or  of  any  State  within  the  United  States. 

2.  An  action  for  mesne*  profits  of  real  property. 

Amendment,  approved  March  24,  1874 ;  amendments,  1873-74,  201 ;  took 
effect  July  1,  1874. 

Sec.  10,337.  'Within  Pour  Yeara.  — Within  four  years:  — 

An  action  upon  any  contract,  obligation,  or  liability,  founded  upon  an  in* 
strument  in  writing  executed  in  this  State. 

Amendment  approved  March  24,  1874 ;  amendments,  1873-74,  201 ;  took 
effect  July  1,  1874. 

An  act  respecting  the  limitations  of  actions,  approved  March  11,  1872; 
1871-72,  319. 

Sec.  1.  Bankers'  Certificates  of  Deposit  —  Where  bankers*  certificates 
of  deposit  have  heretofore  been  given  to  any  party  since  deceased,  and  not 
found  until  after  administration  of  his  or  her  estate,  an  action  may  be  main-* 
tained  thereon  by  the  heirs  or  legal  representatives  at  any  time  within  six 
months  after  such  finding. 

Sec.  2.   This  act  shall  take  effect  from  and  after  its  passage. 

An  act  supplementary  to  an  act  entitled  '*  An  Act  defining  the  time  for 
commencing  civil  actions,"  passed  April  22,  1850,  approved  March  16,  1872; 
1871-72,401. 

Skc.  1.  No  Limitation  to  Action  for  Money  deposited  with  Bankers. 
—  There  shall  be  no  limitation  upon  the  right  to  maintain  an  action  for  the 
recovery  of  money  or  other  property  deposited  with  any  bank,  banker,  trust 
company,  or  savings  and  loan  society. 

Sec.  2.  All  acts  and  parts  of  acts  in  oonfiict  herewith,  so  far  as  the  same 
are  in  conflict,  are  hereby  repealed. 

Sec.  3.  This  act  shfdl  take  effect  from  and  after  its  passage.  See  also 
posty  sec.  10,348. 

Sec.  10,338.  Within  Three  Teariw — Within  three  years:  — 

1.  An  action  upon  a  liability  created  by  statute,  other  than  a  penalty  oor 
forfeiture. 

2.  An  action  for  trespass  upon  real  property. 
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8.  An  action  for  tabing,  detaining,  or  injaring  any  goods  or  cliattali,  (»  ' 
eluding  actions  for  the  specific  recovery  of  perKonal  property. 

14.  An  action  for  relief  on  the  ground  of  fraud  or  mistake.  Tbe  caundi 
Action  in  such  case  not  to  be  deemed  U>  have  accrued  until  the  discoTerV.lf  j 
the  aggrieved  party,  of  the  facts  constituting  the  fraud  or  mistake.  ] 

Sec.  10,339.   ■W^itblo  Two  Tears.—  Within  two  yeara; —  { 

1.  An  action  upon  a  contract,  obligation,  or  liability,  not  fouuded  nponN 
instrument  in  nriting,  or  founded  upon  an  instrument  of  writing  executed  ort  ■ 
of  the  State. 

2.  An  action  against  a  sheriff,  coroner,  or  constable,  upon  a  liabilitr  t» , 
curred  by  the  doing  of  an  act  in  his  official  capacity,  and  in  virtue  of  Lis  olSc%' 
or  by  tlie  omission  of  an  official  duty,  including  the  non-psyinent  of  idddM^ 
collected  upon  on  execution.  But  this  aubdlriBioii  does  not  apply  to  an  acttsi- 
for  an  escapii.  i 

3.  An  action  to  recover  damages  for  the  death  of  one  caused  by  the  wm^> 
ful  act  or  neglect  of  another. 

Amendment,  approved  March  24,  1874 ;  amendments,  1873-74,  391;  todi^ 
effect  July  1,  1874. 

Sue.  10,340.   Within  Ona  Tear.  —  Within  one  year:  — 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  when  tbe  action  Ir 
given  to  an  individual,  or  to  an  individual  and  the  State,  except  when  tlw4 
•tatute  imposing  it  prescribes  a  difieraut  limitation.  I 

2.  An  action  upon  a  statute,  or  upon  on  undertaking  in  a  criminal  actioiP 
ior  a  forfeiture  or  penalty  to  the  people  of  thia  State.  ^ 

3.  An  action  for  libet,  slander,  assault,  battery,  fabe  imprisonnieDt,  96 
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4.  An  action  against  a  sheriff  or  other  officer  for  the  escape  of  a  i 
arrested  or  imprisoned  on  civil  process. 

5.  An  acti<m  against  a  muiiiciji.il  corporation  for  damag'Sa  or  injuries  to 
property  caused  by  a  mob  or  riot. 

Amendiiietit,  approved  Jan.  27,  1 S70 ;  amendments,  1S75-70,  89 ;  took  effect 
from  pa.ssa^'c. 

Sec.  10,;jn.    Within  Six  Mentha.  — Within  six  months;  — 
An  uclioh  agjiint  an  officer,  or  officer  de  fiiiio. 

1.  lo  recoier  any  goods  nirts  meichindise  or  other  property  seized 
by  any  audi  ofhcer  m  liia  olhi,nl  cajraLity  as  tut  collector,  or  to  recover  tlie 
price  or  ^  tlue  of  any  goods  ^^are^  merub  uidise  oi  other  x>ersonal  proiiertv  ^^ 
seized,  or  foi  damages  for  th  seizure  detention  ^ale  of  or  injury  to  aiiv 
goods,  mies  merchandise  or  ol)u,r  jiei  oml  proj'ierty  seized,  or  for  damaijt^-i 
done  to  in  [lei  -.on  or  pro[H  rl^  in  ni  ikui^,  aii\  sucli  "wizure. 

2.  To  recover  stock  .sold  for  a  delinquent  assessment,  as  provided  in  section 
347  of  llie  Civil  Code, 

Amenili.ii'iit,  appi-oved  March  21,  1S74  ;  amendments,  1873-74,  202:  toot 
effectJuly  1.  ISTl. 

Sec  lit,-ii3.  Action  on  Claims  agalnat  Countlea.  —  Actions  on  claims 
against  a  county,  whicli  have  been  rejected  by  tbe  board  of  auper^-isors  musl 
within  six  moutlis  after  the  first  rejectiou   thereof   by   such 
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Sec.  10,343.  Actions  for  Relief  not  hereinbefore  proTided  for.  —  An 
action  for  relief  not  hereinbefore  provided  for  mast  be  oommenoed  within 
four  years  after  the  cause  of  action  shall  have  accrued. 

Sec.  10,344.  Where  Cause  of  Action  accrues  on  Mntaal  Account.  — 
In  an  action  brought  to  recover  a  balance  due  upon  a  mutual,  open,  and  cur- 
rent account,  where  there  have  been  reciprocal  demands  between  the  parties, 
the  cause  of  action  shall  be  deemed  to  have  accrued  from  the  time  of  the  last 
item  proved  in  the  account  on  either  side. 

Sec.  10,345.  Actions  in  Name  of  State  or  for  Benefit  of  State.  —  The 
limitations  prescribed  in  this  chapter  apply  to  actions  brought  in  the  name  of 
the  State,  or  for  the  benefit  of  the  State,  in  the  same  manner  as  to  actions 
brought  by  private  parties. 

Sec.  10,346.  Action  to  redeem  Mortgage  Drithout  Account  of  Rents 
and  Profits.  —  An  action  to  redeem  a  mortgage  of  real  property,  with  or  with- 
out an  account  of  rents  aud  profits,  may  be  brought  by  the  mortgagor  or  those 
claiming  under  him  against  the  mortgagee  in  possession,  or  those  claiming 
under  him,  unless  he  or  they  have  continuously  maintained  an  adverse  posses- 
sion of  the  mortgaged  premises  for  five  years  after  breach  of  some  condition  of 
the  mortgage. 

Sec.  10,347.  Same,  where  there  are  Two  or  More  such  Mortgages. 
—  If  there  is  more  than  one  such  mortgagor,  or  more  than  one  person  claim- 
ing under  a  mortgagor,  some  of  whom  are  not  entitled  to  maintain  such  an 
action  under  the  provisions  of  this  chapter,  any  one  of  them  who  is  entitled  to 
maintain  such  an  action  may  redeem  therein  a  divided  or  undivided  part  of 
the  mortgaged  premises,  according  as  his  interest  may  appear,  and  have  an 
accounting,  for  a  part  of  the  rents  and  profits  proportionate  to  his  interest  in 
the  mortgaged  premises,  on  payment  of  a  part  of  the  mortgage  money,  bear- 
ing the  same  proportion  to  the  whole  of  such  money  as  the  value  of  his 
divided  or  undivided  interest  in  the  premises  bears  to  the  whole  of  such 

premises. 

Sec.  10,348.  Wo  Limitation.  —  To  actions  brought  to  recover  money  or 
other  property  deposited  with  any  bank,  banker,  trust  company,  or  savings 
and  loan  society,  there  is  no  limitation. 

New  section,  approved  Mareh  24, 1874 ;  amendments,  1873-74,  203;  took 
effect  July  1,  1874.    See  also  onto,  sec.  10,337. 

Chap.  IV.  —  General  Provisions  as  to  the  time  of  commbncino 

Actions. 

Sec.  10,350.  "When  an  Aotion  is  oonunenoed.  —  An  action  is  com- 
menced, within  the  meaning  of  this  title,  when  the  complaint  is  filed. 

Sec.  10,351 .  Ezoeption,  where  Defendant  is  ont  of  the  State.  —  If,  when 
the  cause  of  action  accrues  against  a  person,  he  is  out  of  the  State,  the  action 
may  be  commenced  within  the  term  herein  limited,  after  his  return  to  the 
State;  and  if,  after  the  cause  of  action  accrues,  he  departs  from  the  State,  the 
time  of  his  absence  is  not  part  of  the  time  limited  for  the  commencement  of 
the  action. 

Skc.  10,352.  Bzoeptlon,  as  to  Persons  under  Disabilities. — If  a  person 
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•ntitled  to  bring  an  aetdoa  mentifNied  in  Chi^r  m.  of  tins  tUIe  U,  li&B 
time  the  cause  of  action  acerued,  either:  1,  Within  tt»  ageof  majonty;  er,l, 
Insane ;  or,  3,  Imprisoned  on  a  ciiminat  charge,  or  in  esBeentiea  under  the  i» 
tenee  c^  a  erinrinal  court,  for  a  term  less  than  for  life;  or,  4,  A  nunied 
ipoman,  and  her  hosband  be  a  necessary  party  with  her  in  enmmeflieu^  ndi 
aetion» — the  time  of  sneh  disability  is  mot  a  part  of  the-  tinte-  lirasted  kt  Ik 
eommenoemeni  of  the  aotion^ 

Sec.  10,353.  Proviaion  where  Fenon  antltted  Aes  before  UniMti 
aoepire*.  — If  a  person  entitled  to  bring  an  action  die  beforv  the  expiratiBa  of 
the  time  limited  for  the  commencement  thereof,  and  the  cause  of  actioe  sn^ 
▼ive,  an  aNsiion  may  be  commenced  by  his  representatives  after  tfte  eifi* 
ration  of  that  time,  and  within  six  months  from  his  death.  If  a  penon  agaiBit 
tHkmi  an  action  may  be  brought  die  before  the  expiralioii>  of  the  time  finited 
Ibr  the  commencement  thereof,  and  the  cause  of  action  snrriTe,  an  action  BUf 
be  commenced  against  his  representativea  after  the  expiratien  of  that  time, 
and  within  one  year  after  the  issuing  of  letters  testamentary  or  ef  adninif* 
tration. 

Sec.  10,354.  In  Bnlta  by  AHena,  Time  of  ^War  to  be  dedoctwd.  —  Wbei 
a  person  shall  be  an  alien,  subject,  or  citizen  of  a  country  at  war  with  tl» 
United  States,  the  time  of  t^e  contiiruanee  of  the  war  is  not  pari  of  the  period 
limited  for  the  commencement  of  the  action. 

Sec.  10,355.  Prcnriaion  where  Xudgmeat  hae  been  lerwareed.  —  Umnf^ 
tk)n  is  commenced  within  the  time  prescribed  thereHor,  and  a  judgment  tkteii 
for  the  plaintiff  reversed  on  appeal,  the  |diaintilf,  or  i€  he  die,  and  the  tammd 
action  survive,  his  representatives,  may  comaience  m  new  action  withia  oai 
year  after  the  reversal. 

Sec.  10,356.  Proviaion  where  Actiott  ie  atayed  by  Injimetlae. — 
When  the  commencement  of  an  action  is  stayed  by  injunction  or  stiiatvy 
]RT>hibition,  the  time  of  the  continuance  of  the  injuacUoo  or  ptohibitisB  i 
not  part  of  the  time  limited  for  the  commencement  of  the  action. 

Sec.  10,357.  Disability  moat  eodst  when  Big^  of  Aotioa  aoonsi.- 
No  person  can  avail  himself  of  a  disability,  unless  it  existed  when  fab  i^ 
of  action  accrued. 

Sec.  I0,$58.  When  two  or  more  Dieabllitlee  eadnt  *&  —  Wfaeo  tee  or 
more  disabilities  coexist  at  the  time  the  right  of  actioD  accmcs,  the  limititiai 
does  not  attach  until  they  are  removed. 

Sbc.  10^9.  Aotloaa  afijainat  Direotere  oi  Btookkolden  off  Coiysn- 
tion.  —  This  title  does  not  affect  actions  against  directors  or  stockholders  d 
a  corporation  to  recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liabil- 
ity created,  by  law ;  but  such  actions  must  be  brought  within  three  yeaiv  sfter 
the  discovery  by  the  aggrieved  party  of  the  laets  upon  which  the  peasftf  f 
the  forfeiture  attached  or  the  liability  was  created. 

Sec.  10,360.  Aoknorwiedgment  or  ITew  Pronire  mist  be  la  WMttm.^ 
Kb  acknowledgment  or  promise  is  sufficient  evidence  of  a  new  or  eontlBtef 
contract,  by  which  to  take  t^e  case  out  of  ^e  operaHon  of  this  tttis,  uali* 
the  same  is  contained  in  some  writing,  signed  bj  tiie  party  to  he  dhtifgd 
thereby. 

Sec.  10,301.  Idniitntion  Immm  of  oOter  fltatee,  BBtoot  oft  --  Whso  Bmf^ 
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of  action  haA  ftiiMn  in  aoother  StAie,  or  in  a  f oreigB  country^  aad  by  the  laws 
thereof  an  action  theieon  cannot  be  maintained  against  a  person  by  reason  of 
the  lapse  oi  time^  an  action  thereon  shall  not  be  maintained  against  him  in  this 
State,  except  in  favor  of  one  who  has  been  a  citizen  of  this  State,  and  w1h>  has 
held  the  cause  of  action  from  the  time  it  accrued. 

Sec.  10,862.  Existing  Canaes  of  Action  not  affected.  —  This  title  does 
not  extend  to  actions  already  commenced,  nor  to  cases  where  the  time  pre- 
scribed in  any  existing  statute  for  aoqairing  a  right  or  barring  a  remedy  has 
fully  run,  but  the  laws  now  in  force  are  applicable  to  such  actions  and  cases, 
and  are  repealed  subject  to  the  provisions-  of  this  section. 

Sec.  10,3G3.  Word  "  Action  "  oonatraad,  how.—  The  word  *'  action,"  as 
used  in  this  title,  is  to  be  construed,  whenever  it  is  necessary  so  to  do,  aa  in* 
eluding  a  special  proceeding  of  a  dvil  nature* 
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Sec.  1.  Limitation  in  Real  Actions.  —  A  soil  shall  only  be  commenced 
within  the  time  limited  to  commence  an  action  as  provided  in  title  2  of  chap- 
ter 1  of  this  Code,  and  a  suit  for  the  determination  of  any  right,  or  claim  to, 
or  interest  in  real  property,  shaU  be  deemed  witltrn  the  limitations  provided 
for  actions  for  the  recovery  of  the  possession  of  real  property;  but  no  suit  shall 
be  maintained  to  set  aside,  cancel,  annul,  or  otherwise  affect  a  patent  to  lands 
issued  by  the  United  States  or  this  State,  or  to  compel  any  person  claiming  or 
holding  under  sodt  patent  to  convey  the  lands  described  therein,  or  any  por- 
tion of  them,  to  the  plaintiff  in  such  suit,  or  to  hold  thoBsme  in  trust  for,  or  to 
the  use  and  benefit  of,  such  plaintiff,  or  on  account  of  any  matter,  thing,  m 
transaction  which  was  had,  done,  suffered,  or  transpired  prior  to  the  date  ok 
such  patent,  unless  such  suit  is  commenced  within  ten  years  from  the  date  ol 
such  patent  In  a  suit  upon  a  new  promise,  fraud,  or  mistake,  the  limitation 
shall  only  be  deemed  to  commence  from  the  making  of  the  new  promise,  or 
the  discovery  of  the  fraud  or  mistake:  Provided^  this  section  shall  not  be  con- 
strued so  as  to  bar  an  equitable  owtier  in  possession  of  real  property  from  de- 
fending his  possession  by  means  of  his  equitable  title,  and  in  any  action  for 
the  recovery  of  any  real  property,  or  the  passession  thereof  by  any  jierson  or 
persons  claiming  or  holding  the  legal  title  to  the  same  nnder  such  patent 
against  any  person  or  persons  in  possession  of  such  real  property  under  any 
equitable  title,  or  having  in  equity  the  right  to  the  possession  thereof  as 
against  the  plaintiff  in  such  action,  such  equitable  right  of  possession  may  be 
pleaded  by  answer  in  such  action,  or  set  up  by  bill  in  equity  to  enjoin  such,  or 
execution  upon  any  judgment  rendered  therein,  and  the  right  of  siush  equi- 
table owner  to  defend  his  possession  in  such  action,  or  by  bill  for  injurnetioo, 
shall  not  be  barred  by  lapse  of  time  while  an  action  for  the  possession  of  smh 
real  property  is  not  by  the  possession  of  title  2  of  chapter  I  of  this  code. 

Approved  October  17,  1878.    See  Laws  of  Otegon  1878,  p.  2& 
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Sec.  3.  Time  of  oommenolng  AoUoni.  —  Aclions  at  lai 
commenced  witliin  the  periods  pre^icribed  in  this  title,  after  the  c 
Bhall  have  accrued;  except  wbere,  id  special  cases,  a  diSerenl  limitadon  % 
prescribed  by  ststute.  But  tha  objection  that  the  action  wna  not  ooinmvnotd 
iritliin  the  time  limited  shall  only  be  taken  by  answer,  except  as  otberwtM 
provided  in  section  66. 

Skc.  4.  WlthinTwenty  Tears.— The  periods  prSBcribed  in  the  piH^ 
lug  section  tor  the  conuneiiceiiieiit  of  actions  shall  be  as  follows :  —  ^ 

Within  twenty  years:  —  ' 

1.  ActioiiB  for  the  recovery  of  real  property,  or  for  the  recovery  of  fti 
possession  thereof ;  and  no  action  shall  bo  maintained  for  such  recovery,  nnles 
it  appear  that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  eeiieda 
possessed  of  the  premises  in  question  within  twenty  ye&ra  before  the  eon 
meocement  of  the  action. 

Sec.  5.   Within  Ten  TearB,     Within  ten  years;  — 

1.  An  action  upon  a  judgment  or  decree  of  any  coart  of  the  Uotted  Stat^ 
or  of  any  State  or  Territory  within  the  United  States. 

2.  An  action  upon  a  sealed  instrument. 

Sec.  0.  Within  Bix  Tear«.     Within  six  years:  — 

1.  An  action  upon  a  contract  or  liability,  express  or  implied,  excepti^ 
those  mentioned  in  section  5. 

2.  An  action  npon  a  liability  created  by  statute,  other  th&n  a  penallyfl 
forfeiture. 

8.  An  action  for  waste  or  trespass  upon  real  property. 

4.  An  action  for  taking,  detaiiiing,  or  injuring  personal  property,  indndiai 
■D  Action  for  the  specific  recovery  thereof. 

Sec.  7.   Within  Three  Tears.     Within  three  years;  — 

1.  An  action  against  a  sheriff,  coroner,  or  constal)le,  upon  a  liabilitv  in 
curred  by  the  doing  of  an  act  in  his  official  capacity,  and  in  virtue  of  his  offic? 
or  by  the  omissiiin  of  an  official  duly;  including  the  non-payment  of  raiiii'-i 
collected  upon  a\i  execution.  But  this  section  shall  not  apply  to  an  action  fn 
an  esciijw. 

2.  All  action  upon  a  statute  for  penalty  or  forfeiture,  where  the  action  t 
given  to  the  jKirty  ajfgrieved,  or  to  such  party  and  the  State,  eicept  when  lli' 
statute  imposing  it  piescribea  a  different  limitation. 

Si;l'.  8.    Within  Two  Tearn.     Within  two  years:  — 

1.  All  .ictioii  tor  libel,  slander,  assault,  battery,  or  false  imprisontnent.  fpi 
criminal  conversation,  or  for  any  injury  to  the  iM'rson  or  rights  of  another,  col 
ariniiis  on  contract,  and  not  lieri>iu  esiH'cially  enumerated. 

'2.   An  action  upon  a  statute  for  a  forfeiture  or  penalty  to  the  State. 

Si:c.  9.  Within  One  Tear.  —  An  action  against  a  sheriff  or  other  officer 
for  the  escape  of  a  prisoner  arrested  or  imprisJoned  on  civil  process. 

Skc.  10.  Actions  for  Penalties.  —  An  action  upon  a  statute  for  a  pen:ilt; 
given  in  the  wliole  or  in  part  to  the  person  who  will  pj-osecute  for  the  same,  fiii.i: 
be  commenced  within  one  year  after  the  commission  of  the  offence;  and,  if  &.< 
action  be  not  commenced  within  one  year  liy  a  private  partv,  it  in.iv  lie  <■  'n 
menced  within  two  years  thereafter,  in  behalf  of  the  Stuto,  hv  the  dist  ;■ 
attorney  of  the  county  when  the  offence  waa  committed,  or  is  triable. 
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Sec.  11.  Other  Aotloxu.  —  An  action  for  any  cause  not  hereinbefore  pro- 
vided for  shall  be  commenced  within  ten  years  after  the  cause  of  action  shall 
have  accrued. 

Sec.  12.  When  Cause  of  Aotion  deemed  to  aoome  upon  AcconntB.  — 
In  an  action  brought  to  recover  a  balance  due  upon  a  mutual,  open,  and  current 
account,  where  there  have  been  reciprocal  demands  between  the  parties,  the 
cause  of  action  shall  be  deemed  to  have  accrued  from  the  time  of  the  last  item 
proved  in  the  account  on  either  side ;  but  whenever  a  period  of  more  than  one 
year  shall  elapse,  between  any  of  a  series  of  items  or  demands,  they  are  not  to 
be  deemed  such  an  account. 

Sec.  13.  Action  by  the  State.  —  The  limitations  prescribed  in  this  title 
shall  apply  to  actions  brought  in  the  name  of  the  State,  or  any  county  or  otlier 
public  corporation  therein,  or  for  its  benefit,  in  the  same  manner  as  to  actions 
by  private  parties. 

Sec.  14.  When  Aotion  deemed  to  have  been  oommenced.  —  An 
action  shall  be  deemed  commenced  as  to  each  defendant,  when  the  complaint 
is  filed  and  the  summons  served  on  him,  or  on  a  co-defendant  who  is  a  joint 
contractor,  or  otherwise  united  in  interest  with  him. 

Sec.  15.  Attempt  to  oommenoe  deemed  equivalent.  —  An  attempt  to 
commence  an  action  shall  be  deemed  equivalent  to  the  commencement  thereof, 
within  the  meaning  of  this  title,  when  the  complaint  is  filed,  and  the  summons 
delivered,  with  the  intent  that  it  shall  be  actually  sei^ved,  to  the  sheriff  or  other 
officer  of  the  county,  in  which  the  defendants  or  one  of  them  usually  or  last  re- 
sided ;  or,  if  a  corporation  be  defendant,  to  the  sheriff  or  other  officer  of  the 
county  in  which  such  corporation  was  established  by  law,  or  where  its  general 
business  was  transacted,  or  where  it  kept  an  office  for  the  transaction  of  busi- 
ness. But  such  attempt  shall  be  followed  by  the  first  publication  of  the  sum- 
mons, or  the  service  thereof,  within  sixty  days. 

Sec.  16.  Wlien  Defendant  is  oonoealed. —  If,  when  the  cause  of  action 
shall  accrue  against  any  person,  whe  shall  be  out  of  the  State  or  concealed 
therein,  such  action  may  be  commenced  within  the  terms  herein  respectively 
limited,  after  the  return  of  such  person  into  the  State,  or  the  time  of  his  con- 
cealment; and  if,  after  such  cause  of  action  shall  have  accrued,  such  person 
shall  depart  from  and  reside  out  of  this  State,  or  conceal  himself,  the  time  of 
his  absence  or  concealment  shall  not  be  deemed  or  taken  as  any  part  of  the 
time  limited  for  the  commencement  of  such  action. 

Sec.  17.  Persone  under  Disabilities.  —  If  a  person  entitled  to  bring  an 
action  mentioned  in  this  title,  except  for  a  penalty  or  forfeiture,  or  against  a 
sheriff  or  other  officer  for  an  escape,  be,  at  the  time  the  cause  of  action  accrues, 
either  — 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sentence  of  a 
court  for  a  term  less  than  his  natural  life;  or, 

4.  A  married  woman, — 

The  time  of  such  disability  shall  not  be  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action,  but  the  period  within  which  the  action  shall  be 
brought,  except  the  actions  mentioned  in  section  four,  shall  not  be  extended 
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1  five  years  by  any  nueh  disability,  eicept  tnf«n(?j;  dot  olni  it  W 
extended  in  any  «4se  loiigpr  than  one  year  aiXer  Uie  disntiility  c 

Sbc.  18.  ^"Phen  Person  entitled  to  aoe  diOB  before 
expU«a.  —  If  >  per»oii  entitled  to  bring  lui  acUou  die  before  Uie  expimi«B(l  i 
the  time  limited  for  the  commencmDeuttliereof,  uid  the  cause  of  actiunsartii^i 
an  action  may  be  conimeTiced  by  hi»  peraonai  i«j>ieaeiitatiT<3i!  after  tlie  nfiaf. 
tioaof  lie  time,  and  witiiin  one  year  from  his  death.  If  apersanngnDM«tafc| 
an  artion  may  be  brought  die  before  U>e  expiration  of  Uie  ttmc  liiuitsdlorttfl 
cx»Di>i  en  cement  thereof,  and  tbe  cause  of  action  survires,  mu  a«tK>H  ■■•7^1 
commenced  agaiuat  liis  personai  reiiresentiitiveB  after  the  vxptnUhim  td  M^ 
ttme,  and  ^fitlun  six  months  after  lie  issuing  of  leUera  tealuuL'utary  or  ii 
wilniiiistration.  ' 

Sbc.  ]».  Aotloiu  of  Aliens  In  Time  of 'War.  —  Wlten  a  person  tlisHII 
an  alien  Bubjocl  or  citizen  of  a  country  at  war  witli  ihe  United  States,  the M 
of  the  oontiiiuanoe  of  the  war  shtill  uot  be  a  [«it  of  tlie  period  limited  fartil 
oommenoementof  the  action.  ' 

Sbc.  20.  ata;  by  InjnnotiOD.  — AVhen  the  commenoenieiit  of  mi  W<t 
ia  stayed  by  injunction  or  a  etatutory  jiroliitiiliuii,  the  time  of  the  cou<inBaa||| 
of  the  injunetion  or  prohibition  «haU  not  be  a  part  ot  the  tjtue  limited  for  ttC 
oommei icemen t  of  the  action.  ^ 

Sec.  31.  Wben  Jitdgmsnt  reTenied.  —  H  an  acUon  sliall  Im  coninieaMt 
within  the  time  preaciibed  Uiorefor,  and  a  judgment  tliereiii  for  tlie  jJaiotiff  U 
jetersed  on  appeal,  the  plaintiff,  or  If  he  die,  and  llie  cause  of  action  >umi». 
his  hairs  or  peraonal  represeotativea,  may  commetioe  a  tiew  at'tkiii  within  «M 
year  after  tlie  revFrsal. 

Sec-  22.  Disability.  —  No  person  Aall  atail  himself  of  «  disability,  lurfii 
tl  existed  when  (lis  right  of  action  accrued. 

Sec.  3:i.  Several  Diaabllities.  —  When  t«-o  or  m<.i-e  di«:i1,Elilies  slinti  m- 
exist  at  the  time  tlie  right  ot  action  accrues,  tlie  Ihnitatioii  sliall  not  allacli  uiiiii 
tiipy  allberemoveil. 

Skc.  "24.  New  Promiae  to  bo  in  ^TritinB-  —  N'o  ncknowlcdgmrnt  or 
pmiiiise  shiill  l>e  sullioieut  evidence  of  a  iiuw  or  coulinuiiig  coiitraiit,  wbeitliv  lo 
take  the  ease  out  of  tli<;  operation  of  Uiis  title,  unlfsH  tlie  snnie  in  containnl  in 
sonie  writing,  digiuid  by  tlic  party  to  be  cl)iirt;ed  tbert-by;  but  lliia  section  sliill 


not  alter  th' 


of  prii.cipii 


When  Limitation 
or  iiitiTcst  ha.t  ln'cii  or  kIihII 
le  bill  of  .■.■scliaiifjp,  promi^s 
,  if  .such  jiiiymi'iit  be  made  ii 


-  Wh.T 


1-  notf,  lK>Tid.  or  oll.er  , 
indebted ness,  if  .such  liiiymnit  be  made  iifler  tlie  name  shall  hnve  1, 

e  thi!  l;iHt  piiyniei.t  Wiis  i 
Sv:c.  :^i>.  Cause  of  Action  barred.  —  When  the  cause  of  actitxi 
in  anothiT  State,  Territory, or  country,  between  noii -residents  of  tlii^ 
by  the  laws  of  the  State,  Territory,  or  country  where  tlie  caui»e  of  hi 
an  action  cannot  be  inaiiLtaincd  thereon  by  reason  of  lajKie  of  timt 
shall  be  luaiutaiued  thereon  in  this  SUite. 
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MARYLAND. 

BEVISED  CODE,  1878.    Abt.  69. 
Limitation  or  Actions. 

Sbction  L  WtthiB  what  Times  AotioiiB  aittBt  b«  oomnenoed.  — All 

•etions  of  account,  aotious  of  assomput,  or  on  the  case^  ftctionB  of  debt  <m. 
aiinple  contract,  or  for  rent  in  arroar,  detinue  or  replevin,  all  actkxifl  for  trta- 
pass,  for  injuries  to  real  or  personal  property,  all  actions  for  illegal  an«st,  falw 
imprisoDment,  or  violation  of  the  tw«nty-third,  twenty-sixth,  thirty-fixaft, 
and  thirty-second  articles  of  the  IXedaration  of  Rights^  or  any  of  them,  or  of 
any  provisions  of  this  code  touching  the  writ  of  habeas  corpus^  or  prooeediofs 
thereunder,  ^udl  be  commenced  within  three  years  from  the  time  the  cause  o£ 
action  accrued;  and  all  actions  on  the  case  for  words,  and  actions  for  assaui^ 
battery,  and  wounding,  or  any  of  them,  within  one  year  from  the  time  the 
cause  of  action  accrued.  This  sectiou  not  to  apply  to  such  accounts  as  ooneem 
the  trade  or  merchandise  between  merchants  and  merchants,  their  factosi  aad 
servants,  which  are  not  residents  within  this  State. 

Sec.  2.  Within  what  Time  after  Diaabilitiea  removed.  —  If  aoy  par- 
son entitled  to  any  of  the  actions  mentioned  in  the  preceding  seetion  shall  be 
at  the  time  such  cause  of  action  accrues  within  the  age  of  one  and  twenty  yean, 
feme  cocert^  non  compos,  or  imprisoned,  he  shall  be  at  liberty  to  bring  the  said 
action  within  the  respective  times  before  limited  after  the  disability  is  remoTed 
as  other  persons  having  no  such  disability  might  or  should  have  done. 

Sec.  3.  Actions  on  Sealed  Instrument  or  Specialty.  — No  bill,  tea* 
tamentary,  administration,  or  other  bond  (except  slierilEs'  and  constables' 
bonds),  judgment,  recognizance,  statute  merchant,  or  of  the  staple,  or  other 
specialty  whatsoever,  except  such  as  shall  be  taken  for  the  use  of  the  State, 
shall  be  good  and  pleadable,  or  admitted  in  evidence  against  any  person  in  this 
State  after  the  principal  debtor  and  creditor  have  been  both  dead  twelve  years, 
or  the  debt  or  thing  in  action  above  twelve  years'  standing,  saving  to  all  per* 
sons  that  shall  be  under  the  aforemeotiooed  impediments  of  infancy,  ooverturs, 
insanity  of  mind,  or  imprisonment,  the  full  benefit  of  all  such  bills,  bonds, 
judgments,  recognizances,  statutes  merchants,  or  of  the  staple  or  other  special- 
ties, for  the  space  of  six  yeai-s  after  such  disability  removed. 

Sbc.  4.  Persons  absenting;  or  absoondinf.  —  No  person  absenting  him- 
self from  this  State,  or  that  shall  remove  from  county  to  county  after  any  debl 
contracted,  whereby  the  creditor  may  be  at  an  uncertainty  of  finding  out  such 
person  or  his  effects,  shall  have  any  benefit  of  any  limitation  herein  contained; 
but  BothiDg  contained  in  this  section  shall  debar  any  person  from  removing 
himself  or  family  from  one  county  to  another  for  has  convenience,  or  to  deprive 
any  person  leaving  this  State  for  the  time  herein  limited,  of  the  benefit  thea>eof, 
he  leaving  effects  sufficient  and  known  for  the  payment  of  his  just  debts  in  ths 
hands  of  some  person  who  will  assume  the  payment  thereof  to  his  creditors. 

Sec.  5.  Person  Absent  when  Cause  arises.  —  If  any  person  liable  to 
any  action  shall  be  absentout  of  the  State  at  the  time  when  the  cause  of  actioa 

4 


maj  arise  or  accrue  against  him,  Le  shall  have  no  benefit  of  the  1imititti4 
heroin  contaiDed,  if  the  person  nbo  has  the  cause  of  action  shall  coinmcowttf  ' 
iame  after  the  preseoce  in  this  iState  of  the  person  liable  tliereCo  wilhio  ii  - 
terniB  htirein  limited. 

Sec.  6.  Aotious  on  Bbeilffii'.  Coroners',  and  Coiutabl«s'  Bond*.  — U' 
actions  onBherifCs',  coroners',  and  con stablcV  bonds  shall  be  brought  irithia tit 
years  after  the  date  of  said  bonds  and  not  afterwardfi;  but  the  SLaW  maj-tiM*. 
said  bonds  for  her  own  use,  at  any  time;  and  if  any  peraoD  entitled  U>«uit(t, 
a  sheriff's,  coroner's,  or  constable'a  bond  shall  be  at  the  time  of  the  >4)amf^ 
of  any  cause  of  action  on  such  bond,  under  the  age  of  twerit}-~oiie  )-eais,  /am, 
eoverl,  non  compos  menih,  or  imprisoned,  he  shall  be  at  liberty  to  bring  U(' 
action  withiii  five  years  after  such  disability  removed. 

Sec.  7.  ^nien  tomnwhen  Feraon  dies  indebtad  and  P«r«oaa]  BiWi 
oot  anffloient.  —  Whenever  any  person  may  die  indebted,  and  his  intend  ii 
real  estate  may  be  liable  to  be  proceeded  against  for  the  payment  of  his  deki 
by  reason  of  the  insufficiency  of  his  personal  estate,  the  operation  of  cbs 
article,  both  at  law  and  in  equity,  shall  be  suspended  in  relation  to  tlie  brin 
and  devisees  of  such  debtor  fov  the  period  of  eighteen  months  from  the  dealL 
of  such  decedent ;  and  where  any  debt9  of  such  person  so  dying  indebtiMl  han 
been  or  may  be  paid  by  his  executor  or  odmitiiBtrator,  nnd  the  real  estate  of 
such  decedent  is  proceeded  agBinut  for  the  payment  of  his  debte,  the  opeiv 
tion  of  this  article,  both  at  law  and  in  equity,  shall  be  suspended  in  relalioo  la 
the  heirs  and  devisees  of  such  deceased  debtor,  as  to  the  clsltus  so  paid,  until 
the  lapse  of  eighteen  months  after  the  filing  of  said  bill. 

Sec.  S.  Time  IntetreuJag  between  Petition  af  lasolvent  Debtor  and 
Diamlssal  of  Petition.^  The  time  intervening  between  the  petitioning  of  »n 
insolvent  debtor  and  the  time  when  his  petition  may  l>e  diRniisaed  shall  not  b« 
compiilcd  nn  nny  pka  of  limitmioTi  so  M  to  defeat  tlw  cliilm  of  anv  l*r='n 
against  such  debtor. 

Skc.  9.  Foeaeealon  of  Twenty  Tears  to  bar  Right  or  Claim  derived 
from  State.—  Wlieiiever  hind  sluill  be  taken  up  under  a  cojiiiiion  or  s|*cia] 
warrant,  or  waiTant  of  resuivey,  escheat,  or  proclamation  warrant,  aiiv  iwrwii, 
body  politic  or  corporate,  may  givii  in  evidence  under  the  genenil  issue  liis 
poiwession  tliereot;  and  if  it  shall  appear  in  evidence  that  the  jiersoii,  U)Ar 
politic  or  coiTKirate,  or  those  under  whom  they  claim,  have  helil  tb-?  land* 
in  jiossession  tor  twenty  years  before  the  action  brought,  such  ]iossession  shsll 
be  a  bar  to  all  right  or  clnini  derived  from  the  State  under  any  patent  is.*ued 
upon  such  warrant ;  but  mithinf;  herein  contained  shall  apply  to  any  narratit 
laid  before  the  twenty-sixth  <iay  "f  .Tannary.  1810. 

Skc.  10.  ProsecutionB  for  Finea  or  Penalties.  —  Xo  prosecution  or 
suit  shall  be  coinnn-nced  for  any  fine,  penalty,  or  forfeiture,  or  any  misde- 
meanor, cKct-pt  those  punished  by  confinement  in  the  penitentiary,  unless 
within  one  year  from  the  time  of  the  .iffi-nee  committed. 

Skc.  11.  Blasphemy,  Sabbath-breaking,  or  Druuhenaess.  —  All  action<i 
or  prosecutions  tor  blasphemy  and  Sabbath-breaking,  or  drunken iiosa,  shall  be 
made  within  one  month  afler  the  fact. 

Sec.  V2.  Fees.  —  The  fees  of  .itlorneys,  solicitors,  clerks,  registj-ra,  sheriffi. 
coiistalile.i,  and  other  officers  shall  be  collected  in  three  yeai-s  from  their  date, 
and  ■  -t  after. 
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Sec.  13.  Wben  Right  to  bring  Suit  aooraas.  —  In  all  actions  to  be  here- 
after brought,  when  a  party  has  a  cause  of  action  of  which  he  has  been  kept  in 
ignorance  by  the  fraud  of  the  adverse  party,  the  right  to  bring  suit  shall  be 
deemed  to  have  first  accrued  at  the  time  at  which  such  fraud  shall,  or  with 
usual  and  ordinary  diligence  might,  have  been  known  or  discovered. 


MICHIGAN. 

COMPILED  LAWS  1871.    Title  XXXIV.,  Chap.  128. 

The  Limitation  of  Actions  relating  to  Real  Property.    (Chap. 

139,  Kev.  Sts.  of  1846.) 

(7137.)  Section  1.  AotionB  for  the  Recovery  of  Land,  when  to  be 
brought.  —  That  after  the  thirty-first  day  of  December,  in  the  year  of  our 
Lord  eighteen  hundred  and  sixty-three,  no  person  shall  bring  or  maintain 
any  action  for  the  recovery  of  any  lands,  or  the  possession  thereof,  or  make 
any  entry  thereupon,  unless  such  action  is  commenced,  or  entry  made,  within 
the  time  herein  limited  therefor,  after  the  right  to  make  such  entry  or  to 
bring  such  action  shall  have  first  accrued  to  the  plaintiff,  or  to  some  person 
through  whom  he  claims,  to  wit :  — 

First.  Within  five  years,  where  the  defendant  claims  title  to  the  land  in 
question  by  or  through  some  deed  made  upon  a  sale  thereof  by  an  executor, 
administrator,  or  guardian,  or  by  a  sheriff  or  other  proper  ministerial  officer, 
under  the  order,  judgment,  decree,  or  process  of  a  court  or  legal  tribunal  of 
competent  jurisdiction  within  this  State. 

Second,  Within  ten  years,  where  the  defendant  claims  title  under  a  deed 
made  by  some  officer  of  this  State,  or  of  the  United  States,  authorized  to  make 
deeds  upon  the  sale  of  lands  for  taxes  assessed  and  levied  within  this  State. 

Third.  Within  fifteen  years  in  all  other  cases.^ 

(7138.)  Sec.  2.  Computation  of  Time  when  Right  aocraed  to  An- 
oestor,  &o.  —  If  such  right  or  title  accrued  to  an  ancestor,  predecessor,  or 
grantor  of  the  person  who  brings  the  action  or  makes  the  entry,  or  to  any 
other  person  from  or  under  whom  he  claims,  the  said  above  periods  of  limi- 
tation shall  be  computed  from  the  time  when  the  right  or  title  so  first  accrued 
to  such  ancestor,  predecessor,  grantor,  or  other  person. 

(7139.)  Sec.  3.  When  Right  deemed  to  have  aoomed.  —  In  the  con- 
struction of  this  chapter  the  right  to  make  an  entry  or  bring  an  action  to 
recover  land  shall  be  deemed  to  have  first  accrued  at  the  times  respectively 
hereinafter  mentioned,  that  is  to  say:  — 

First.  Whenever  any  person  shall  be  disseised,  his  right  of  entry  or  of 
action  shall  be  deemed  to  have  accrued  at  the  time  of  such  disseisin. 

Second.  When  he  claims  as  heir  or  devisee  of  one  who  died  seised,  his  right 

1  As  amended  by  act  227,  Laws  of  1863;  approved  March  20,  186*3;  took  effect  Jan.  1, 
1864. 
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shall  be  deemed  ix>  hmve  aocraed  «i  the  time  of  sach  daSti,  iixiIms  then  s  % 
tenaucy  by  coortesy,  or  other  estate,  intervenuig  after  the  deatii  of  neb 
ancestor  or  devisor,  in  which  case  his  right  ahaU  be  deeosed  to  accme  vhta 
such  intermediate  estate  shall  expire,  ctr  when  it  woold  kawe  ej^ired  fayifei 
own  limitation. 

Third.  When  there  is  such  an  intermediate  estate,  and  in  all  other  cases 
where  the  party  claims  by  force  of  any  remainder  or  reversion,  his  right,  to 
far  as  it  is  affected  by  the  limitation  hereio  prescribed,  shall  be  deemed  to 
accrue  when  the  intermediate  or  precedent  estate  would  have  expired  by  its 
own  limitation,  notwithstanding  any  focCeiture  thereof,  for  which  he  might 
have  entered  at  an  earlier  time. 

Fourth,  The  preceding  clause  shall  not  prevent  any  person  from  antering, 
when  entitled  to  do  so  by  reason  of  any  forfeiture  or  breach  of  condition,  but, 
if  he  claims  under  such  a  titk,  his  right  shall  be  deemed  to  have  accrued  vhin 
the  forfeiture  was  incurred  or  the  condition  broken. 

Fifth.  In  all  cases  not  otherwise  provided  for,  the  right  shall  be  deemed  to 
have  accrued  when  the  claimant  or  the  person  mnder  whom  he  claiiM  first 
became  entitled  to  the  poBseesion  of  the  premises,  under  the  title  apoa  vhkii 
the  entry  or  action  is  founded. 

(7140.)  Sbc.  4.  Who  preaumed  to  luive  Poeie— ton.  —  In  every  aciioB 
for  the  recovery  of  real  estate,  or  the  possession  thereof,  the  person  establiib- 
ing  the  legid  title  to  the  premises  shall  be  presumed  to  hare  bee«  yommmi 
thereof,  within  the  time  limited  by  law  for  bringing  stteh  action,  iinleH  it 
shall  appear  that  the  same  have  been  possessed  adversely  to  such  legal  tUe  bf 
the  defendant,  or  by  those  from  or  under  whom  he  claims. 

(7141.)  Sec.  5.  Gaaea  of  Diaab&Uty.  —  If  at  the  time  when  any  right  d 
entry,  or  of  action,  as  aforesaid,  shall  first  accrue  or  have  aocmed,  the  persos 
entitled  to  such  entiy  or  action  shall  be,  or  shall  have  been,  within  the  age  of 
twenty-one  years,  or  a  married  woman,  insane,  or  imprisoned,  or  absent  fmi 
the  United  States,  unless  within  one  of  the  British  Aovinees  of  North  Americs, 
such  person,  or  any  one  claiming  from,  by,  or  under  him,  may  make  took 
entry  or  bring  sych  action  at  any  time  within  five  years  after  soch  disabOi^ 
shall  be  or  shall  have  been  removed,  although  the  time  limited  therefor  in  the 
first  section  of  this  chapter  may  have  expired. 

(7142.)  Sec.  6.  Death  of  Peraona  under  Diaafa&Utj.— If  the  penoa  M 
entitled  to  make  such  entry  or  bring  such  action  shall  die,  or  shall  have  diai 
during  the  continuance  of  any  of  the  disabilities  mentaoned  in  the  j^recediBf 
section,  and  no  determination  or  judgment  shall  have  been  had  of  or  upos  the 
title,  right,  or  action  which  accrued  to  hioi,  the  entry  may  be  made  or  sctioQ 
brought  by  his  heirs,  or  any  one  elaimii^  under  htm,  at  any  time  withia  A^ 
yearo  after  his  death,  although  the  time  limited  therefor  in  the  first  secAifla  if 
this  chapter  may  have  expired. 

(7143.)  Sec.  7.  No  Allowance  for  any  Beoond  DiMbOttj.— Itattki 
time  when  sudi  right  of  entry  or  of  action  shall  first  accrue,  the  person  eotifled 
thereto  shall  be  under  any  of  the  disabilities  before  mentioned,  and  sbsU  dh 
without  having  recovered  the  premises,  no  farther  time  for  making  sueb  entry 
or  bringing  such  action,  beyond  that  hereinbeforo  prescribed,  shall  be  aUomd 
by  reason  of  the  disability  of  any  other  person. 
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(7144.)  Sac.  8.  Bntry  on.  Iiund,  whea  eSeotoaL — No  person  ihsil  be 
deemed  to  have  beeu  in  possession  of  any  lands,  within  the  meaning  of  this 
diapter,  merely  hy  reason  of  ha^ng  made  an  entry  thereon,  unless  he  shall 
have  continued  in  open  and  peaoeaUe  possession  of  the  premises  for  at  least 
one  year  next  after  sttch  entry,  or  unless  an  action  shall  be  commenced  upon 
soeli  entry  and  eeisin  within  one  year  after  he  shall  be  <nisted  or  dispossessed 
of  the  premises. 

(7145.)  Skc.  9.  Rigkta  acomed  before  Amewlieiitii  become  Laws. — 
When  the  right  of  action  or  entry  shall  haTe  accrued  before  the  time  when 
theae  amendments  shall  take  effect  as  law,  the  same  shall  not  be  affected  by 
these  amendments,  but  all  such  actions  and  rights  shall  be  governed  and  deter- 
mined aooordiag  to  the  law  under  which  the  right  aoorued  in  respect  to  the 
Iknitations  of  such  adaons  or  rights  of  entry.  ^ 

(7146.)  Sec.  10.  Action  after  Abatement,  Revevaal,  &a — If  any  action, 
of  which  the  commenoement  is  limited  by  this  chapter,  shall  be  abated  by  the 
death  oC  any  party  thereto,  <Nr  if,  after  yerdict  for  the  demandant  or  (daintiff , 
the  jndgmeirt  shall  be  arrested,  or  if  judgment  in  any  such  action  be  given  for 
the  demandant  or  plaintiff,  and  the  judgment  shall  be  reversed  for  error 
therein,  tlie  demandant  or  plaintiff,  or  any  person  claiming  from,  by,  or  under 
him,  may  bring  an  action  for  the  same  cause  at  any  time  witliin  one  year 
after  the  determination  of  the  original  action,  or  after  the  reversal  of  the 
Jndgroent. 

(7147.)  Sec.  11.  Snita  by  t^ie  People  of  tUa  State.  — No  suit  for  the 
raoovery  of  any  lands  shall  be  commenced  by  or  in  behalf  of  the  people  of  this 
State,  unless  within  twenty  years  after  the  right  or  title  of  the  people  of  the 
State  therein  first  accrued,  or  within  twenty  years  after  the  said  people,  or 
those  from  or  through  whom  they  claim,  shall  have  been  seised  or  possessed  of 
tbe  premises,  or  shall  have  received  the  rents  and  profits  of  the  same,  or  some 
peit  thereof. 
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fri48.)  Sec.  1.  Certain  Actions  to  be  brought  within  Six  Tears. — 
Tbe  following  actions  shall  be  commenced  within  six  years  next  after  the 
cause  of  action  shall  accrue,  and  not  afterwards,  that  is  to  say:  — 

First.  All  actions  of  debt,  founded  upon  any  contract,  or  liability  not  under 
seal,  except  such  as  are  brought  upon  the  judgment  or  decree  of  some  court  of 
record  of  the  United  States,  or  of  this  or  some  other  of  the  United  States. 

Second,  All  actions  upon  judgments  rendered  in  any  court,  other  than 
ttiose  above  excepted. 

Third,  All  actions  for  arrears  of  rent. 

Fourth,  All  actions  of  assumpsit,  or  upon  the  case,  founded  upon  any  con- 
tract or  fiability,  express  or  implied. 

Fifth,  All  actions  for  waste. 

Sixth,  All  actions  of  replevin  and  trover,  and  all  other  actions  for  taking, 
detaining,  or  injuring  goods  or  chattels. 

1  Ab  amended  by  act  126,  Laws  of  1869,  approved  April  3, 1869;  also  bv  act  10,  Laws  of 
1809,  approved  Jan.  80, 1809. 


■hall  be  defined  to  hare  Monwd  at  the  tuiH>  of  such  death,  unless  tken  b  t 
twiaiiiuy  hj  courtet^y,  or  otber  tutatv,  iiitert'euin^  after  tba  diatli  of  saih 
ancestor  or  devisor,  iu  wliidi  ca^i:  hie  right  efaiUi  be  deaouid 
toch  iuIeruKKliate  ealate  shall  expire,  or  when  it  woulci  bare  exptied  bj  tl> 
mitiklioii. 

Third.  Wlien  there  is  such  an  intermediate  estate,  and  in  all  other 
where  the  party  ekims  by  force  of  aaj  remainder  or  reversion,  bia  right-  w 
f&i  as  it  is  affected  by  the  Itmitatioii  heretu  prescribed,  ahatl  be  deemed  la 
accrue  when  tite  interraediatH  or  pi-eeedeiit  estate  would  have  expired  bjiu 
onn  liniiLntioii,  iiotwithstaiidiii;  any  forfdlure  thereof,  for  which  he  mi^ 
have  entered  nt  an  earlier  tiiiio. 

Fourth.  Tlie  jirecediag  elauae  eh^l  doC  prevent  any  person  fnom  enlerii^, 
when  eutitlei]  to  do  so  by  reasoii  of  any  forfeiture  or  breach  of  couditioii,  but, 
if  he  claims  under  bucJi  a  title,  bis  riglit  shall  be  daemcd  to  have  accrued  inhra 
the  forfeiture  was  incurred  or  the  conditiou  brok«n. 

Fifth.  In  nil  cases  not  otherwise  provided  lor,  the  right  shall  be  deemed  la 
have  accnted  when  the  cluinaut  or  the  persou  aoder  n-honi  be  claiuia  finl 
became  entitled  to  the  iHMseiiiiioti  of  tlie  premises,  uiidtsr  the  title  upon  wLi^ 
the  euCrj  or  netion  is  founded. 

(T140.)  Skc.  4.  Vnui  preaamed  to  haTo  Poaooealoa.  —  In  everr  acticB 
for  the  recovery  of  i-eal  estate,  or  the  piOBsession  thereof,  the  peraon  eetaUidi>- 
iDg  the  legal  title  to  the  premises  eball  be  presumed  to  have  been  poHM^4 
thereof,  withiu  the  time  limited  by  law  for  bringing  such  aclKin,  wwl«—  HT 
efaall  appear  that  the  H^une  have  been  possessed  adtersely  to  anch  l^al  tilte  fafV 
tbe  defendant,  or  by  thote  fivm  or  under  wlram  be  claims. 

<T141.)  Stc.  5.  Gmbb  of  DUability.— H  at  the  tioia  when  any  riglrtift 
entry,  or  of  action,  ts  aforesaid,  shall  first  accrue  or  have  accrued,  the  yiertoB' 
entitled  to  such  entiy  or  action  shall  be,  or  shall  have  been,  vithiii  the  age  of 
twenty-one  years,  or  a  married  woman,  insan<',  or  imprisoned,  or  absent  from 
the  I'liited  Stales,  unless  williin  one  of  the  British  Provinces  of  North  America, 
such  [■eri,oii,  or  any  one  claiming  from,  by.  or  under  him,  may  make  such 
entry  or  bring  .s^ch  action  at  any  time  witliiii  five  ye^u^  after  such  disabilitr 
shall  im  or  shall  have  been  removed,  althoiiijh  tlie  time  limited  therefor  in  the 
first  section  of  this  chapter  may  have  expired. 

(7112.)  Skc.  <t.  Death  of  Persona  under  Disability.  —  If  the  person  first 
entitled  to  make  huch  eutsy  or  bring  such  acliiin  shall  die,  or  shall  have  died, 
during  the  continuance  of  any  uf  the  disabilltiex  mentioned  in  the  prcHsedinc 
section,  and  no  determination  or  jndgment  shall  hsvo  lieen  bad  of  or  ujmn  the 
titli'.  right,  or  acticm  ivhich  accruid  to  him.  the  entry  may  be  made  or  .iclicu 
brought  by  his  lieirs.  or  any  one  claiming  under  hiin,  at  any  time  within  flvr' 
years  after  hi:,  de^ith,  although  llio  lime  limited  therefor  in  the  first  section  of 
this  chaplt'r  may  have  expired. 

(TIKI.)  Skc.  T.  No  Allowance  for  any  Second  Disability.  —  If.  at  the 
time  when  such  right  of  entry  or  of  action  nhiUI  fii-st  accrue,  the  person  entitled 
tliereto  shall  be  under  any  of  tlie  disabiUties  liefnre  mentioned,  and  ehall  die 
without  having  recovered  the  premiKen,  no  further  time  for  making  such  entrv 
or  bringing  such  action,  beyond  tliat  liereinbefoie  prescribed,  tJiall  be  allowed 
by  reiVion  of  tliu  disability  of  any  other  person. 
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(7144.)  Sec.  8.  Entry  on  Land,  whan  eCeotnaL^No  person  ehail  be 
deemed  to  have  beeu  in  possession  of  any  lands,  within  the  meaning  of  diii 
chapter,  merely  by  reason  of  having  made  an  entry  thereon,  unless  he  ihall 
have  continued  in  open  and  peaceable  possession  of  the  premiiies  for  at  least 
one  year  next  after  such  entry,  or  unless  an  action  shall  be  commenced  upon 
such  entry  and  eeisin  within  one  year  after  he  shaU  be  ousted  or  dispossessed 
of  the  premises. 

(7145.)  Src.  9.  Rights  aooraed  before  AmwklinfMita  beoome  Lawa — 
When  the  right  of  action  or  entry  shall  have  accrued  before  the  time  when 
these  amendments  shall  take  effect  as  law,  the  same  shall  not  be  affected  by 
these  amendments,  but  all  such  actions  and  rights  shall  be  governed  and  deter- 
mined according  to  the  law  under  which  the  right  Acoroed  in  respect  to  the 
Hmitatious  of  such  actions  or  rights  of  entry.  ^ 

(7146.)  Sec.  10.  Action  after  Abatement,  Re^ierMd,  &a — If  any  action, 
of  which  the  commencement  is  limited  by  this  chapter,  shall  be  abated  by  the 
death  of  any  party  thereto,  or  if,  after  verdict  for  the  demandant  or  plaintiff, 
t^e  judgment  shall  be  arrested,  or  if  judgment  in  any  such  action  be  given  for 
the  demandant  or  plaintiff,  and  the  judgment  shall  be  reversed  for  error 
therein,  the  demandant  or  plaintiff,  or  any  person  clumiog  from,  by,  or  under 
him,  may  bring  an  action  for  the  same  cause  at  any  time  witliin  one  year 
after  the  determination  of  the  original  action,  or  after  the  reversal  of  the 
judgment. 

(7147.)  Sec.  11.  Soits  by  the  People  of  this  8t«te.  — No  suit  for  the 
recovery  of  any  lands  shall  be  commenced  by  or  in  behalf  of  the  people  of  thli 
State,  unless  within  twenty  years  after  the  right  or  title  of  the  people  of  the 
State  therein  first  accrued,  or  within  twenty  years  after  the  said  people,  or 
those  from  or  throng  whom  they  claim,  shall  have  been  seised  or  possessed  of 
the  premises,  or  shall  have  received  the  rents  and  profits  of  the  same,  or  some 
part  thereof. 

Chap.  129. 

(7148.)  Sec.  1.   Certain  Actione  to  be  brought  within  Six  Tears. — 

The  following  actions  shall  be  commenced  within  six  years  next  irfter  the 
cause  of  action  shall  accrue,  and  not  afterwards,  that  is  to  say:  — 

First,  All  actions  of  debt,  founded  upon  any  contract,  or  liability  not  under 
seal,  except  such  as  are  brought  upon  the  judgment  or  decree  of  some  court  of 
record  of  the  United  States,  or  of  this  or  some  other  of  the  United  States. 

Second.  All  actions  upon  judgments  rendered  in  any  court,  other  than 
those  above  excepted. 

Third,  All  actions  for  arrears  of  rent. 

Fourth.  All  actions  of  assumpsit,  or  upon  the  case,  founded  upon  any  con- 
tract or  liability,  express  or  implied. 

Fifth,  All  actions  for  waste. 

Sixth.  All  actions  of  replevin  and  trover,  and  all  other  actions  for  taking, 
detaining,  or  injuring  goods  or  chattels. 

^  As  amended  bv  act  126,  Laws  of  1869,  approved  April  3,  1869 ;  also  by  act  10,  Lawa  of 
1869,  approved  Jan.  80, 1809. 


w 

I 

■ 


796 


BTATCTTES   OF   LIMITATIONS. 


ixcepl  actions  for  alaDderwH 


Seva^lh.  All  other  actions  on  t 
or  for  ItbeJs.  ^ 

(TUB.)  Skc.  2.  Certain  AoUoiu  to  be  broaght  within  Two  Toaifc-»| 
All  actions  for  treapaas  upon  land,  or  for  a^Bult  and  battery,  or  foi  fiM 
iinpriBonmeiit.  and  all  actions  for  elanilei-oiia  words,  and  for  Ubeb,  e!i*D  ki 
commenced  witLin  two  years  uest  after  the  cause  of  action  ahall  accrue,  a 
not  aftarwanJB- 

(TIJU-)    Sec.  3.   Aotlooa    against    BbotiSa.    Ac. —  All    actioDS  c 
eberiffft,  tor  the  roiseoiidiict  or  neglect  of  their  deputies,  shall  be  c 
within  four  years  uent  after  the  cauaa  of  action  shall  accrue,  aiid  not  k 

(7151.)  Sec.  4.  Ezoeptioiis.  —  None  of  the  foregoing  provisiona  of  Sat' 
chapter  shnll  apply  to  any  action  brought  upon  any  billa,  notes,  or  other  (il- 
denoes  of  debt  issued  by  any  bank. 

(T152.)  Sec-  5.  Caaea  of  Aooonota  Curreiit.  —  In  all  actiima  of  doUor 
auuiupsit  brought  to  recover  the  bulunce  due  upon  a  mutual  and  opmi  accouut 
current,  the  cause  of  action  shall  bu  d«emed  to  have  accrued  at  Uie  time  ul  ttm 
laat  item  proved  in  such  account. 

(71j3.)  Sec.  6.  Minors,  Insane  Fenona,  Ac,  may  brlns  A-otion  altc 
SUBbillty  Is  removed.  —  If  any  person,  entitled  to  bring  uuy  uf  tbe  aetitm 
mentioned  in  Ihia  cliapter,  shall,  at  the  time  when  tht^  cause  of  action  accm^ 
be  nitliia  tha  age  of  twenty-one  years,  insane,  or  impri&oiied  in  the  8W 
prison,  or  absent  from  the  United  States  and  from  tbe  lii-itiiib  Provinces  4 
North  America,  such  person  niay  bring  the  action  witbin  the  titnea  in  HA 
chapter  respectively  limited,  after  the  diaability  ehall  be  retiiorcd:  PniidlM 
if  any  person  not  already  banvd  by  Uio  provisions  of  law  hervtofure  bxisUmI 
front  maintniuing  any  of  said  actiuna,  shall  be  barred  accordiii;;  to  tli«  fiW 
going  proviaiona  of  this  enactment  therefrom,  then  snch  person  inav  bring 
BUth   iielidu  within  one   yeiir  after  tliia  act  shall  take  effect,   and   not  after- 

(Tl.Jl.)  Sf.c.  7.  General  Limitation.  —  All  [KTsoiial  nctions  on  any  c^.n- 
tract,  nut  linjilcd  by  the  foregoing  (;t>ctioiis  or  by  any  law  of  this  St;iie.  rl.il 
bi!  brought  within  ten  years  after  tlie  accruing  uf  the  cause  of  uctiun,  and  i.yi 
af  ter»  ards. 

(71-w.)  Skc.  a  Suits  by  AUens.  — When  any  person  slinll  be  di>;i!.leJ  u 
prosecute  an  action  in  the  courts  of  this  rSlale.  hy  re^ison  tif  liis  boinr:  nn  dju^i 
subject  or  citi/.en  of  any  country  at  u:ir  with  liie  United  St;iti.-s.  the  tiini;  ■: 
the  continuance  of  snch  war  shall  nut  bo  dtvmed  a  part  <.f  the  rL>i.rL't^, 
pt-rU-ils  herein  limited  for  tlie  comnieiiccLin-Lit  of  any  of  tlie  iiotiun.-,  Uiure 
mention.'d. 

(Tl-'i(i.)  Sk.c-  9.  Case  of  Defendants  out  ol  the  State.  —  If,  at  llie  tiiiif 
when  any  cau.-e  uf  acliun  nientiimed  in  this  chapt.-r  sh,ill  accrue  nj;;iiii.;  ^nv 
lH,.rson,  he  sliall  \k  mi  of  the  State,  tl.e  ,icli.>n  nmy  be  cnminenci^.l  »iibii,  ih't 
time  In-rein  limited  tlii-refor  after  .-m^li  j^rson  ,-ii.tll  come  into  this  State:  aiiJ 
if,  after  any  cause  of  action  shall  have  accrued,  the  (x'rsnn  nfriiii,>,t  whom  il 
shall  have  accrue<l  hIi.^U  be  absent  from  and  reside  out  of  tlie  Stuti:    the  time 
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of  his  absence  shall  not  be  taken  as  any  part  of  the  time  limited  for  the  com- 
mencement of  the  action. 

(7157.)  Sec.  10.  Case  of  Death  of  either  Party.  —  If  any  person  entitled  to 
bring  any  of  the  actions  before  mentioned  in  this  chapter,  or  liable  to  any  such 
actions,  shall  die  before  the  expiration  of  the  time  herein  limited,  or  within 
thirty  days  after  the  expiration  of  the  said  time,  and  if  the  cause  of  action  does 
by  law  survive,  the  action  may  be  commenced  by  or  against  the  executor  or 
administrator  of  the  deceased  person,  or  the  claim  may  be  proved  as  a  debt 
against  the  estate  of  the  deceased  person,  as  the  case  may  be,  at  any  time 
within  two  years  after  granting  letters  testamentary  or  of  administration,  and 
not  afterwards,  if  barred  by  the  provisions  of  this  chapter. 

(7158.)  Src.  11.  Remedy  in  Case  of  Reversal,  Arrest  of  Judgment, 
&a  —  If,  in  any  action  duly  commenced  within  the  time  limited  in  this  chap- 
ter and  allowed  therefor,  the  writ  or  declaration  shall  fail  of  a  sufficient  service 
or  return,  by  any  unavoidable  accident,  or  by  any  default  or  neglect  of  the 
officer  to  whom  it  is  committed ;  or  if  the  writ  be  abated,  or  the  action  otherwise 
avoided  or  defeated  by  the  death  of  any  party  thereto,  or  for  any  matter  of 
form ;  or  if,  after  a  verdict  for  the  plaintiff,  the  judgment  shall  be  arrested ;  or 
if  a  judgment  for  the  plaintiff  shall  be  reversed  on  a  writ  of  error,  —  the  plaintiff 
may  commence  a  new  action  for  the  same  cause  at  any  time  within  one  year 
after  the  abatement  or  other  determination  of  the  original  suit,  or  after  the 
reversal  of  the  judgment  therein ;  and  if  the  cause  of  action  does  by  law  sur- 
vive, his  executor  or  administrator  may,  in  case  of  his  death,  commence  such 
action  within  the  said  one  year. 

(7159.)  Sec.  12.  Fraudulent  Concealment  by  Defendant  —  If  any  per- | 
son  who  is  liable  to  any  of  the  actions  mentioned  in  this  chapter  shall  fraudu- 
lently conceal  the  cause  of  such  action  from  the  knowledge  of  the  person  entitled 
thereto,  the  action  may  be  commenced  at  any  time  within  two  years  after  the 
person  who  is  entitled  to  bring  the  same  shall  discover  that  he  has  such  cause 
of  action,  although  such  action  would  be  otherwise  barred  by  the  provisions  of  / 
this  chapter. 

(7160.)  Sec.  13.  New  Promise,  aco.,  to  be  in  Writing.  — In  actions 
founded  upon  contract,  express  or  implied,  no  acknowledgment  or  promise 
shall  be  evidence  of  a  continuing  contract  whereby  to  take  a  case  out  of  the 
provisions  of  this  chapter,  or  to  deprive  any  party  of  the  benefit  thereof,  unless 
such  acknowledgment  or  promise  be  made  or  contained  by  or  in  some  writing 
signed  by  the  party  to  be  charged  thereby. 

(7161.)  Sec.  14.  Promise  by  one  of  several  Joint  Contractors.  —  If 
there  be  two  or  more  joint  contractors,  or  joint  executors  or  administrators  of 
any  contractor,  no  such  joint  executor  or  administrator  shall  lose  the  benefit  of 
the  provisions  of  this  chapter,  so  as  to  be  chargeable,  by  reason  of  any  acknowl- 
edgment or  promise  made  or  signed  by  any  other  or  others  of  them. 

(7162.)  Sec.  15.  Proceedings  in  Actions  against  suoh  Joint  Con- 
tractors.—  In  actions  conmienced  ag&inst  two  or  more  joint  contractors,  or 
joint  executors  or  administrators  of  any  contractor,  if  it  shall  appear  on  the 
trial  or  otherwise  that  the  plaintift  is  barred  by  the  provisions  of  this  chapter, 
as  to  one  or  more  of  the  defendants,  but  entitled  to  recover  against  any  other 
or  others  of  them,  by  virtue  of  a  new  acknowledgment  or  promise,  or  otherwise, 
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jodgment  aiiill  be  given  for  the  plaJittiS  as  ba  anj  of  tb«  de£ead*ata  ■( 

whom  he  is  entitled  to  recover,  and  for  the  other  defendant 

i^inat  tlie  pUiutlfi.  I 

(7103.)  Sue.  IG.  Ibid.  —  If,  in  any  action  on  contract,  Ute  (iafeiid»Dt  »h4  ' 
plead  in  abtttement  that  eldj  othei'  pemon  oaglit  to  have  been  joiotly  ai»«il,ji 
■hftll  be  a  good  replicatioa  to  such  plea,  if  true  iu  fact,  tliat  the  action  «ui,  if  ' 
the  prorisiaus  of  this  chapter,  barrud  a^nitt  the  person  so  Ufuiied  iu  tJie  jim,  ' 
biit  not  so  barred  bj  reason  of  auch  acltuowledgmeutor  promiae  as  against  Mak 
defendaut. 

(7IG4.)  Sect.  IT.  Itffect  of  Part  Payment  —  Nothing  cootained  in  lb 
four  preceding  sections  shall  alter,  take  away,or  lessen  the  effect  of  a  paginal  i 
of  any  principal  or  interest,  mode  by  any  person  i  but  noiudorsemeiilor  nimiB-] 
randum  of  any  such  payment,  vrrittfn  or  made  upon  any  promiaHOty  not«,  U^J 
of  exchange,  or  other  irrittng,  by  or  on  behalf  of  the  party  to  whom  sucli  i^. 
ment  shall  be  made,  or  purport  to  be  mode,  shall  be  deemed  sulficietit  prmrf^ 
the  payment,  eo  aa  to  take  the  case  out  of  the  oparatioa  of  Uie  proriaaa*  <( 
thin  chapter. 

(71tlj  )  Sf.c.  is.  In  Caae  of  JolHt  Contiaoton.—  If  there  are  two  or  imM  ^ 
J(UntcoutractorB,or  joint  ciecutors  or  adininistrfttom  of  any  contractor,  nooncdt' 
them  shall  lose  the  benefit  of  the  provisions  of  this  cliapter,  ao  aa  to  be  chaific 
able  by  reason  only  of  any  payment  mad«  by  any  other  or  others  of  litem.         ' 

(7108.)  Sec.  19.  IiimltaUon  of  Demaoda  alleged  aa  Set-ofL— J4< 
tiie  provieiona  of  this  chapter  shall  apply  to  the  case  of  any  debt  or  conti^j 
Slleged  by  way  of  set-off  on  the  part  of  a  defendant;  and  Uie  time  of  the  lin^ ; 
tation  of  such  debt  shall  be  computed  in  like  manner  an  if  &n  actioD  had  bees 
oommenaed  therefor  at  the  time  when  Ilie  plaintiff's  action  wns  oooiinetieeJL  ' 
provided  Buch  debt  or  contract  would  have  been  barred  according  to  !■■' 
before  the  accruing  of  the  claim  or  demand  upon  which  such   def«ndaat  ii 

(7]()7.)  .Src.  20.  Limitation  of  Salts  by  the  People,  Ac The  iiiiri- 

talionii  hevf-iiiliefore  prescrilwd  for  (lie  coninii'iiceni'-iit  of  aclious  s-Viall  apply 
to  the  same  actions  when  brought  in  the  ii.nrnR  of  the  people  of  tlii?*  Stale,  or  in 
the  name  of  any  officer  or  other«  i^e  fnr  the  benefit  of  the  State,  iu  the  sams 
manner  as  to  actions  hronsjht  by  iiuiiviiiiiah. 

(71GH.)  Skc.  -21.  LimitaUon  of  Suita  for  Penalties.  —  All  actions  and 
suits  for  any  penally  or  forfeiture  on  any  [lenal  statute,  lironglit  iij  the  iian\c  of 
the  [H'ople  of  tlii<  State,  shall  be  commenced  wtlhiii  two  yoar.s  in^xt  after  Uie 
offence  was  comniitted,  and  not  afterwards,  except  in  the  cases  nieiitioiie,!  in 
the  next  serlion. 

(TlOn.)  Src.  22.  Of  Suits  limited  by  other  Statutes.  ^The  procclinir 
Bcction  .ihall  not  apply  (o  any  suit  which  is  or  shall  be  liinitcil  liy  anv  statute 
t«>  Ite  lironsht  within  .i  sliorler  or  lonKcr  time  thanisprescribi'd  in  said  section- 
but  such  suit  shall  be  brought  within  the  time  that  may  be  limited  l.y  5uch 
statute. 

(7170.)  Sec.  23.  Proviaiona  aa  to  Written  Promise,  Ac,  to  ^vbat 
Cases  not  to  apply.  —  None  of  the  provLsions  of  tiiis  chapter,  rosiH-ctimr  the 
ackiiowloilgmcdt  of  a  di'bt,  or  a  new  promise  to  pay  it,  sinill  ;i|)].]%-  lu  a-iv 
sueli  acknowli'iigment  or  promisi",  made  before   Avigust  31,   IbiJS:   hut  evtrj 


HiGHiCL^if.        mjBPlw  799 

such  laat-mentioned  acknowledgment  or  promiBe,  atthoogk  not  made  in  writing; 
shall  have  the  same  efiCect  as  if  uo  provisioo  relating  Uierelo  had  been  herein 
contained. 

(7171.)  Sec.  24.  Wkan  Action  upoa  Jndgnaent.  ahaU  be  bvooght.  — 
Every  action  upon  a  judgnaent  or  decree  heretofore  rendered,  or  hereafter  to  \m 
rendered,  in  a  coui't  of  record  of  the  United  States,  or  of  this  State,  or  of  any 
other  State  of  the  United  States,  shall  be  brought  within  ten  years  after  tba 
entry  ol  the  judgment  or  decree,  and  not  afterwards:  Promdetm  that  in  all 
cases  of  judgments,  or  decrees  entered  nine  yean  or  more  before  this  act  shall 
take  effect,,  one  year  from  the  time  when  this  act  shall  take  effect  shall  be 
allowed  for  the  commencement  ot  an  action  or  proceeding  upon  such  judgmesft 
or  decree,  to  revive  the  same:  Provided,  further,  thai  uo  judgment  or  «beree 
shall  be  revived,  an  action  to  recover  or  enforce  which  is  now  legally  barred.^ 

An  Act  relative  to  suits  at  law  in  cases  affected  by  proceedings  in  chancery, 
approved  Feb.  16,  1857;  took  effect  May  18,  1857. 

(7172.)  Sec.  25.  Actions  barred  and  Rights  accmed  under  Former 
Statutes.  —  No  personal  action  shall  be  maintained,  which,  at  the  time  when 
this  chapter  shall  take  effect  as  law,  shall  have  been  barred  by  the  statute  of 
limitatiou  in  force  at  the  time  when  the  cause  of  action  accrued ;  and  where 
any  right  of  action  shall  have  accrued  before  the  time  when  this  chapter  shall 
take  effect,  it  shall  not  be  affected  by  this  chapter,  but  all  such  causes  of  action 
shall  be  governed  and  determined  according  to  the  law  under  which  the  right 
of  action  accrued,  in  respect  to  the  limitatiou  of  such  actions. 

(7173.)  Sec.  26.  Time  Bvit  paadiag  ia  Ghaaoary  not  to  be  cmn- 
puted  under  Limitation  Laws.  —  The  people  of  the  State  of  Michigan  omcC^ 
That  the  time  during  which  any  ease  in  chancery,  commenced  by  any  debtor,, 
has  or  may  be  pending  and  undetermined,  shall  not  be  computed  as  constituV 
ing  any  part  of  the  period  limited  or  prescribed  by  any  statute  of  limitation  ia 
force  at  the  time  of  the  commencement  oi  such  case  in  cfaanoery,  prescribing 
the  time  within  which  an  action  in  relation  to  the  debt  or  subject-matter  in 
dispute,  as  set  forth  in  the  proceedings  in  such  case  in  chancery,  ahoald  or 
might  be  commenced. 

No.  175.    ACTS  OF  1873- 

An  Act  for  the  Limitation'  or  Actions  relatinq  to  Real  Estate 
IN  Certain  Cases  by  Persons  absent  from  the  United  States. 

Sec.  1.  Action  most  be  broBght  witUii  Twenty  Taan.  —  7^ 
people  of  the  State  of  Michigan  enact.  That  when  any  person  entitled  to  bring 
and  maintain  an  action  for  the  recovery  of  any  IsndSy  or  for  the  possession 
thereof,  was  or  shall  be,  at  the  time  when  such  right  first  accrued,  or  shall  first 
accrue,  absent  from  the  United  States,  such  action  shall  be  brought  withki 
twenty  years  from  the  time  such  action  first  accrued,  or  ^all  first  accrue,  and 
not  afterwards:  Provided,  that  when  such  action  accrued,  eighteen  yeara^  and 
more  from  the  time  of  the  passage  of  this  act,  such  action  may  be  brought 
within  five  years  from  the  date  of  sneh  passage,,  naless  such  action  had  already 

1  As  amended  by  act  89,  Laws  of  1869,  approved  April  %  I860. 
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become  bnired  by  Bomo  other   law  ttpl>licable  thereto:   And  farOter  proeijei, 
that  when  suth  abaent  person  wus,  or  «hall  be,  nt  the  time  of  tlie  Actrruiiig  ti  J 
the  right  of  action,  under  the  age  of  twenty-one  years,  a  murried   votiiu; 
Bane,  or  iinpriaoned,  such  person,  or  any  one  (claiming  under  him  or  her,  m«y  | 
bring  such  action  at  any  time  within  livo  yeara  after  the  disabilities  liut  tSart-   | 
Sttid  have  been  ot  shall  be  remuTeJ,  although  the  time  first  obove  limited  K 
have  expired. 

Sec.  2.  EtovIbIodb  of  Foregoing  Sttotton,  when  not  to  apply.  —  1 
ptovisiona  of  iJie  foregoing  section  shnll  not  npply  to  jiersona  absent,  or  rend- 
ing in  any  of  tlie  provincea  of  British  Nortli  America,  when  the  right  of  a 
has  Bocrued  since  December  31,  18ttS,  or  shall  hereafter  accrue. 

Approved  April  20,  1878. 
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REVISED   STATUTES.  1878.     Chap,  176. 
Of  Limitations  c 

Sectuw  4206.  Umltatlon  of  Aotlona.  —  Civil  actionn  can  only  be  com-  ' 
nieneed  within  the  periods  prescribed  in  this  chapter,  except  -wlien  in  special  1 
caaea  a  different  limitation  is  provided  by  statute.    But  the  objection  that  Um  ' 
action  was  not  commenced  witliin   the  time  limited  can   only   be    tabi^n  by 
answer. 

Sec.  43(17.  Relating  to  Real  Properly.  —  No  action  tor  the  reooverj-  ■>! 
real  property,  or  llie  possession  thereof,  shill  be  mnintained,  nnlc/.^s  it  apfieiir 
that  the  plailltiff,  his  ancestor,  picileoessov,  or  grantor,  was  .leiseil  or  jxis-i'^-i'd 
of  the  premises  in  qnesliou  within  twi!iity  yeai-s  before  the  conimenceiueiil  of 

Skc.   42U8.   Defence  not   to   be    made   unless  Seisin   ^itMQ   Twenty 

Teara.  —  N'o  ilufi'nce  or  countctclaini,  funndi-J  upon  tin;  title  to  real  projierly, 
or  to  rents  or  services  out  of  the  t^nnie,  shall  be  efTi.'Ctual,  unless  the  |K-r:Mn 
mnkiug  it,  or  under  whose  title  it  is  made,  or  liis  8ncest.)r,  predoce.-sur,  nr 
grantor,  was  ai'ised  or  possessed  of  the  premises  in  rjnestioti  within  twenty 
years  before  the  committiua'  of  the  net  with  respect  l*i  wliicli  it  is  m.-iib'. 

Sec.  iSOfl.  Bntry  not  valid,  unless.  —  So  entry  niion  real  estate  f-hall  l-e 
deemed  sufficient  or  valid,  as  a  claim,  unle.'s.'j  an  action  lie  cnmntenced  tlioreujiixi 
within  one  ye.ir  after  the  making  of  such  entry  and  within  twenty  yeaw  from 
the  time  when  the  right  to  make  such  entry  descended  or  accrued ;  and  when 
held  adversely  uniier  the  provisions  of  section  4il2,  within  ten  years  from  the 
time  when  such  adverse  pcL-oe-'sLoii  began. 

Sec.  4'ilD,  Fosseaaion  presumed,  when. — In  every  action  to  recover 
real  property,  or  tlie  jxissesMioii  thereof,  the  person  establishing  a  legal  title  lo 
tlie  pi-emises  shall  be  presumed  to  have  been  posaeaaed  thereof  within  the  lime 
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required  by  law;  and  the  occnpation  of  such  premises  by  any  other  person  shall 
be  deemed  to  have  been  under  and  in  subordination  to  the  legal  title,  unless  it 
appear  that  such  premises  have  been  held  and  possessed  adversely  to  such  legal 
title  for  ten  years  under  the  provisions  of  the  next  section,  or  twenty  years 
under  the  provisions  of  section  4213,  before  the  commencement  of  such  action. 

Sec.  4211.  Premises  deemed  to  be  held  adversely,  when — Where 
the  occupant,  or  those  under  whom  he  claims,  entered  into  the  possession  of  any 
premises  under  claim  of  title,  exclusive  of  any  other  right,  founding  such  claim 
upon  some  written  instrument,  as  being  a  conveyance  of  the  premises  in  ques- 
tion, or  upon  the  judgment  of  some  competent  coui*t,  and  that  there  has  been  a 
continued  occupation  and  possession  of  the  premises  included  in  such  instru- 
ment or  judgment,  or  of  some  part  of  such  premises,  under  such  claim,  for  ten 
years,  the  premises  so  included  shall  be  deemed  to  have  been  held  adversely; 
except  that,  when  the  premises  so  included  consist  of  a  tract  divided  into  lots, 
the  possession  of  one  lot  shall  not  be  deemed  the  possession  of  any  other  lot  of 
the  same  tract. 

Sec.  4212.  Adverse  Possession  defined.  —  For  the  purpose  of  constitut- 
ing an  adverse  possession  by  any  pei-son  claiming  a  title  founded  upon  some 
written  instrument  or  some  judgment,  land  shall  be  deemed  to  have  been  pos- 
sessed and  occupied  in  the  following  cases:  — 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  enclosure. 

3.  Where,  although  not  enclosed,  it  has  been  used  for  the  supply  of  fuel,  or 
of  fencing  timber,  for  the  purpose  of  husbandry,  or  for  the  ordinary  use  of  the 
occupant. 

4.  Where  a  known  farm  or  a  single  lot  has  been  partly  improved,  the 
portion  of  such  farm  or  lot  that  may  have  been  left  not  cleared  or  not  enclosed, 
according  to  the  usual  course  and  custom  of  the  adjoining  country,  shall  be 
deemed  to  have  been  occupied  for  the  same  length  of  time  as  the  part  improved 
or  cultivated. 

Sec.  4213.  Adverse  Possession  under  Claim  of  Title.  —  Where  there 
has  been  an  actual  continued  occupation  of  any  premises,  under  a  claim  of 
title,  exclusive  of  any  other  right,  but  not  founded  upon  any  written  instru- 
ment, or  any  judgment  or  decree,  the  premises  so  actually  occupied,  and  no 
other,  shall  be  deemed  to  be  held  adversely. 

Sec.  4214.  Adverse  Possession,  what  oonstitntes.  —  For  the  purpose 
of  constituting  an  adverse  possession  by  a  person  claiming  title,  not  founded 
upon  some  written  instrument,  or  some  judgment  or  decree,  land  shall  be 
deemed  to  have  been  possessed  and  occupied  in  the  following  cases  only:  — 

1.  When  it  has  been  protected  by  a  substantial  enclosure. 

2.  When  it  has  been  usually  cultivated  or  improved. 

Sec.  42 1 5.  Adverse  Possession.  —  An  adverse  possession  of  ten  years  under 
sections  421 1  and  4212,  or  of  twenty  years  under  the  last  two  preceding  sections, 
shall  constitute  a  bar  to  an  action  for  the  recovery  of  such  real  estate  so  held 
adversely,  or  of  the  possession  thereof. 

Sect.  4216.  Tenants  Possession  to  be  deemed  that  of  Zduidlord.  — 
Whenever  the  relation  of  landlord  and  tenant  shall  have  existed  between  any 
persons,  the  possession  of  the  tenant  shall  be  deemed  the  possession  of  the 
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Undlord,  until  the  expiration  of  tea  jeari  from  the  termma&ni  of  ttfl  ll^ 
ancy;  or,  where  there  has  been  no  written  lease,  until  the  expiration  of  tA 
jeara  from  the  time  of  the  last  payment  of  rent,  notwithstanding  such  tfoui 
may  have  acquired  &iiotiier  title,  or  may  have  claimed  to  hold  adversely  to  kit 
landlord;  but  such  presumption  shall  not  be  mode  after  the  periods  henm 
limited. 

Sec.  4217.  Descent  ciut. — The  right  of  any  person  to  the  possenioo^t 
■nj  real  estate  shall  not  be  impaired  or  afiect«^  by  a  descent  being  nst,  n 
consequence  of  the  death  of  any  peraoii  in  posseaaion  of  such  estate. 

Sec.  4218.  Disability.  —  If  a  petson  entitled  to  commence  any  action  Iw 
the  recovery  of  real  property,  or  to  rents  or  services  out  of  the  same,  be,  attkt 
time  such  title  shall  Brat  descend  or  accrue,  either  —  f 

1.  Within  the  Rge  of  tweutj-oue  years;  or,  ^ 

S.  Insane-,  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  some  Gonvidien 
of  a  criminal  oSence,  for  a  tenn  less  than  for  life,  ^ 

The  time  during;  nhich  sucli  disability  shall  continue  shall  not  be  deentd 
any  portion  of  tlie  time  in  this  chapl<>r  limited  for  tlie  com  men  cement  of  s<ii:ti 
action,  or  tlie  making  such  entry  or  defence ;  but  snch  action  may  be  commetieoi. 
or  entry  or  defence  made,  after  tlie  time  limited,  and  within  five  years  after  tbi 
disability  shall  cease,  or  after  the  death  of  the  pereon  entitled  who  shall  &t 
nnder  such  disability;  but  such  action  shall  not  be  commenced,  or  entry  or  d^ 
fence  made,  after  that  period. 

Sec.  4210.  The  following  actions  must  be  commenced  within  tlie  peiioik 
respeotiTely  hereinafter  prescribed,  after  the  cause  of  action  has  accrued: 

Sec.  4220.  Within  Twenty  7«Bn.  —  Within  twenty  years: —  i 

1.  An  action  upon  a  judgment  or  dooree  of  any  court  of  record  of  this  SUj 
or  of  the  Dnited  States  sitting  within  tbis  Statu. 

2.  An  action  upon  a  sealed  instrument  when  the  cause  of  action  accrue 
within  this  St.ite.  except  tliose  mentioned  in  section  4222. 

Skc.  4221.    Within  Ten  Tears.  —Within  ten  years:  — 

1.  An  action  upon  a  juilgment  or  decree  of  any  court  of  record  of  any  olhei 
State  or ToiTilnry  of  the  United  States,  or  of  any  court  of  the  United  States  sit 
ting  witliout  this  State. 

2.  An  action  iii>ou  a  spalej  in.ttrumcnt  when  the  cause  of  .action  accmet 
without  Ibis  State,  except  tliose  mentioned  in  the  next  section. 

3.  An  aolioii  for  the  recovery  of  damages  for  flowing  laiids,  when  sucl 
lanils  have  been  flowed  by  reason  of  the  construction  or   maintenance  of  an; 


February  29,  1H57,  was  cor^ij;abIe  bj 


4.    An  action  which,  on  and  bpfor< 
the  Court  of  Chancery,  when  no  other  limitation  is  prescribed 
Sec.  4222.  Within  Six  Tears.  —  Within  six  years;  — 

1.  An  action  upon  a  judijmKnt  of  a  court  not  of  record 

2.  An  action  upon  any  bond,  coupon,  interest- warrant,  o 
for  the  payment  of  money,  wjiether  sealed  or  otherwise,  made 
lown,  county,  city,  village,  or  school  district  in  this  State. 

1  upon  any  other  contract,  obligati 


other  contn 
r  issued  by  a 


liability 
mplied,  except  those  mentioned  in  the  last  two  preceding  eectioiis. 
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4.  An  action  upon  a  liability  created  by  statute,  other  than  a  penalty  or 
forfeiture,  when  a  different  limitation  is  not  prescribed  by  law. 

6.  An  action  to  recover  damages  for  an  injury  to  property,  real  or  penonal, 
or  for  an  injury  to  the  person,  character,  or  rights  of  another  not  arising  on 
contract,  except  in  a  case  where  a  different  peiiod  is  expressly  prescribed. 

6.  An  action  to  recover  personal  property,  or  damages  for  the  wrongful 
taking  or  detention  thereof. 

7.  An  action  for  relief  on  the  ground  of  fraud,  in  a  case  which  was,  on  and 
before  February  28,  1857,  solely  cognizable  by  the  Court  of  Chancery.  The 
cause  of  action  in  such  case  is  not  deemed  to  have  accrued  until  the  discovery 
by  the  aggrieved  party  of  the  facts  constituting  the  fraud. 

Sec.  4223.  "Within  Three  Tears.  —  Within  three  years:  — 
An  action  agahist  a  sheriff,  coroner,  town -clerk,  or  constable,  upon  a  liability 
incurred  by  the  doing  of  an  act  in  his  official  capacity,  and  in  virtue  of  his 
office,  or  by  the  omission  of  an  official  duty,  including  the  non-payment  of 
money  collected  upon  execution.  But  this  section  shall  not  apply  to  an  action 
for  an  escape. 

Sec.  4224.   Within  Two  Tears.  —  Within  two  years:  — 

1.  An  action  upon  a  statute  penalty  or  forfeiture  when  the  action  is  given 
to  the  party  prosecuting  therefor  and  the  State,  or  to  the  State  alone,  except 
where  the  statute  imposing  it  provides  a  different  limitation. 

2.  An  action  to  recover  damages  for  libel,  slander,  assault,  battery,  or  false 
imprisonment. 

3.  An  action  brought  by  the  personal  representatives  of  a  deceased  person 
to  recover  damages,  when  the  death  of  such  person  was  caused  by  the  wrongful 
act,  neglect,  or  default  of  another. 

4.  An  action  to  recover  a  forfeiture  or  penalty  imposed  by  any  by-law, 
ordinance,  or  regulation  of  any  town,  county,  city,  or  village,  or  of  any  cor- 
poration organized  under  the  laws  of  this  State,  when  no  other  limitation  is 
prescribed  by  law. 

Sec.  4225.   Within  One  Tear.  —  Within  one  year:  — 

An  action  against  a  sheriff  or  other  officer,  for  the  escape  of  a  prisoner 
arrested  or  imprisoned  on  civil  process. 

Sec.  4226.  Mutual  Accounts.  —  In  actions  brought  to  recover  the  balance 
due  upon  a  mutual  and  open  account  current,  the  cause  of  action  shall  be 
deemed  to  have  accrued  at  the  time  of  the  last  item  proved  in  such  account. 

Sec.  4227.  Other  Personal  Actions,  within  Ten  Tears.  —  All  personal 
actions  on  any  contract  not  limited  by  this  chapter,  or  any  other  law  of  this 
State,  shall  be  brought  within  ten  years  after  the  accruing  of  the  cause  of  action. 

Sec.  4228.  Statute  applied  to  Defences,  &o.  —  A  cause  of  action  upon 
which  an  action  cannot  be  maintained,  as  prescribed  in  this  chapter,  cannot  be 
effectually  interposed  as  a  defence,  counter-claim,  or  set-off. 

Sec.  4229.  State.  —  The  limitations  prescribed  in  this  chapter  shall  apply 
to  actions  brought  in  the  name  of  the  State,  or  for  its  benefit,  in  the  same 
manner  as  to  actions  by  private  parties;  but  no  person  can  obtain  title  to  real 
property  belonging  to  the  State,  by  adverse  possession,  prescription,  or  user, 
unless  such  adverse  possession,  prescription,  or  user  shall  have  been  continued 
uninterruptedly  for  more  than  forty -years.- 
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Sec.  4244.  Acknowledgment  not  to  charge  Joint  Contraotor,  Ao.  •* 

If  there  are  two  or  more  joint  contractors,  or  joint  administrators  of  any  ooo- 
tractor,  no  such  joint  contractor,  executor,  or  adminbtrator  shall  lose  the 
benefit  of  the  provisions  of  this  chapter,  so  as  to  be  chargeable  by  reason  onlj 
of  any  acknowledgment  or  promise  made  by  any  o^er  or  others  of  them. 

Sec.  4245.  Same.  —  In  actions  commenced  against  two  or  more  joint  con- 
tractors, or  joint  executors  or  administrators  of  any  contractor,  if  it  shall  ap- 
pear on  the  trial  or  otherwise  that  the  plaintiff  is  barred  by  the  proTisioiis  of 
this  chapter  as  to  one  or  more  of  the  defendants,  but  is  entitled  to  recover  agaioit 
any  other  or  others  of  them,  by  virtue  of  a  new  acknowledgment  or  promiso, 
or  otherwise,  judgment  shall  be  given  for  the  plaintiff  as  to  any  of  the  defend- 
ants against  whom  he  is  entitled  to  recover,  and  for  the  other  defendant  or 
defendants,  against  the  plaintiff. 

Sec.  4246.  Same.  —  If,  in  any  action  on  contract,  the  defendant  shall  to- 
Bwer  that  any  other  person  ought  to  have  been  jointly  sued,  and  shall  verifjr 
Buch  answer  by  his  oath  or  affirmation,  and  issue  shall  be  joined  thereon,  and 
it  shall  appear  on  the  trial  that  the  action  is  barred  against  the  person  to 
named  in  such  answer,  by  reason  of  the  provisions  of  this  chapter,  the  inoe 
shall  be  found  for  the  plaintiff. 

Sec.  4247.  Effect  of  Payment.  —  Nothing  contained  in  the  four  preced- 
ing sections  shall  alter,  take  away,  or  lessen  the  effect  of  a  payment  of  any 
principal  or  interest  made  by  any  person,  but  no  indorsement  or  memoraadam 
of  any  such  payment,  written  or  made  upon  any  promissory  note,  bill  of  ex- 
change or  other  writing,  by  or  on  behalf  of  the  party  to  whom  such  payment 
shall  be  made  or  purport  to  be  made,  shall  be  deemed  sufficient  proof  oi  tbe 
payment,  so  as  to  take  the  case  out  of  the  operation  of  the  provisions  of  this 
chapter. 

Sec.  4248.  Effect  of  Payment  by  Joint  Contraotor.  —  If  there  are  two 
or  more  joint  contractors,  or  joint  executors  or  administrators  of  any  oontnc- 
tor,  no  one  of  them  shall  lose  the  benefit  of  the  provisions  of  this  chapter,  so 
as  to  be  chargeable  by  reason  only  of  any  payment  made  by  any  other  or 
others  of  them. 

Sec.  4249.  From  what  Time  limitation  is  to  be  oompnted.  —  Tbe 
periods  of  limitation,  unless  otherwise  specially  prescribed  by  law,  must  be 
computed  from  the  time  of  the  accruing  of  the  ri^ht  to  relief  by  action, 
special  proceedings,  defence,  or  otherwise,  as  the  case  requires,  to  the  time  wben 
the  claim  to  that  relief  is  actually  interposed  by  the  party  as  a  pUintiff  or 
defendant  in  the  particular  action  or  special  proceeding,  except  that  as  to  a 
defence,  set-off,  or  counterclaim,  the  time  of  the  commencement  of  tbe  plain- 
tiff's  action  shall  be  deemed  the  time  when  the  claim  for  relief,  as  to  ladi 
defence,  set-off,  or  counterclaim  is  interposed. 

Sec.  4250.  Where  Answer  or  Counterolaim  is  interposed  and  Sidtii 
dismissed  or  discontinued.  —  When  a  defendant  in  an  action  has  in^ 
posed  an  answer,  as  a  defence,  set-off,  or  counterclaim,  upon  which  be  wooU 
be  entitled  te  rely  in  such  action,  the  remedy  upon  which,  at  the  time  ai  the 
commencement  of  such  action,  was  not  barred  by  law,  and  such  complaint  ii 
dismissed,  or  the  action  is-  discontinued,  the  time  which  intervened  betweea 
the  commencement  and  the  termination  of  such  action  shall  not  be  deemed  a 
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prohibition,  the  time  of  the  continuance  of  the  injunction  or  prohibition  shall 
not  be  part  of  the  time  limited  for  the  commencement  of  the  action. 

Sec.  4237.  Disability,  when  available.  —  No  person  shall  avail  himself 
of  a  disability,  unless  it  existed  when  his  right  of  action  accrued. 

Sec.  4238.  "When  Limitation  attaches.  —  When  two  or  more  disabilities 
shall  coexist  at  the  time  the  right  of  action  accrued,  the  limitation  shall  not 
attach  until  they  all  be  removed. 

Sec.  4239.  Actions,  when  deemed  commenced.  —  An  action  shall  be 
deemed  commenced,  within  the  meaning  of  any  provision  of  law  which  limits 
the  time  for  the  commencement  of  an  action,  as  to  each  defendant,  when  the 
summons  is  served  on  him,  or  on  a  co-defendant  who  is  a  joint  contractor  or 
otherwise  united  in  interest  with  him. 

Sec.  4240.  Attempt  to  commence,  when  deemed  Commencement.  — 
An  attempt  to  commence  an  action  shall  be  deemed  equivalent  to  the  com- 
mencement thereof,  within  the  meaning  of  any  provision  of  law  which  limits 
the  time  for  the  commencement  of  an  action,  when  the  summons  is  delivered 
with  the  intent  that  it  shall  be  actually  served  to  the  sheriff  or  other  proper 
officer  of  the  county  in  which  the  defendants  or  one  of  them  usually  or  last 
resided;  or,  if  a  corporation  organized  under  the  laws  of  this  State  be  defend- 
ant, to  the  sheriff  or  proper  officer  of  the  county  in  which  it  was  established  by 
law,  or  where  its  general  business  is  transacted,  or  where  it  keeps  an  office  for 
the  transaction  of  business,  or  wherein  any  officer,  attorney,  agent,  or  other 
person  upon  whom  the  summons  may  by  law  be  served  resides  or  has  his 
office ;  or  if  such  corporation  has  no  such  place  of  business,  or  any  officer  or 
other  person  upon  whom  the  summons  may  by  law  be  served,  known  to  the 
plaintiff;  or  if  such  defendant  be  a  non-resident,  or  a  non-resident  corporation, 
—  to  the  sheriff  or  other  proper  officer  of  the  county  in  which  plaintiff  shall 
bring  his  action.  But  such  an  attempt  must  be  followed  by  the  first  publica- 
tion of  the  summons,  of  the  service  thereof,  within  sixty  days.  If  the  action 
be  in  a  court  not  of  record,  the  service  thereof  must  be  made  with  due  dili- 
gence. 

Sec.  4241.  Certificate  of  Sheriff  Presumptive  Evidence  of  Time  of 
Receipt  of  Summons.  —  The  certificate  of  the  sheriff  or  other  proper  officer, 
indorsed  upon  the  summons,  stating  the  time  when  he  received  the  same  for 
service,  shall  be  presumptive  evidence  that  he  did  receive  the  summons  for 
service  on  the  day  in  such  certificate  named. 

Sec.  4242.  Presentation  of  Claim  to  County  Boards,  Ac,  to  be  deemed 
Commencement  of  Action.  —  The  presentation  of  any  claim,  in  cases  when 
by  law  such  presentment  is  required,  to  the  county  board  of  audit  of  the  proper 
town,  city,  or  village,  to  the  commissioners  appointed  to  allow  claims  against 
the  estate  of  a  deceased  person,  or,  where  no  such  commissioners  are  appointed, 
to  the  county  court,  shall  be  deemed  the  commencement  of  an  action,  within 
the  meaning  of  any  law  limiting  the  time  for  the  commencement  of  an  action 
thereon. 

Sec.  4243.  Acknowledgment  and  New  Promises  to  be  in  Writing. — 
No  acknowledgment  or  promise  shall  be  sufficient  evidence  of  a  new  or  contin- 
uing contract,  whereby  to  take  the  cause  out  of  the  operation  of  this  chapter, 
unless  the  same  be.contained  in  some  writing  signed  by  the  party  to  be  charged 
tliereby. 
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in  the  vicinity  thereof.  All  the  proviBions  of  this  act,  which  apply  to  other 
real  estate,  so  far  as  applicable,  shall  be  deemed  to  include  and  apply  to 
mining  claims:  Provided ,  that  in  sach  application  *'  two  years  "  shall  be  held 
to  be  the  period  intended  whenever  the  term  **  five  years  "  is  used;  And  prth 
videdf  further,  that  when  the  terms  **  legal  title  "  or  **  title  "  are  used  they  shall 
be  held  to  include  title  acquired  by  location  or  occupation,  according  to  the 
usages,  laws,  and  customs  of  the  district  embracing  the  claim. 

(1020.)  Sec.  5.  For  the  Reoovery  of  Real  Property.  —  No  cause  of 
action  or  defence  to  an  action,  founded  upon  the  title  to  real  property,  or  to  t 
rents,  or  to  services  out  of  the  same,  shall  be  effectual,  unless  it  appear  that  the 
person  prosecuting  the  action  or  making  the  defence,  or  under  whose  title  the 
action  is  prosecuted  or  the  defence  is  made,  or  the  ancestor,  predecessor,  or 
grantor  of  such  person,  was  seised  or  possessed  of  the  premises  in  questioii 
within  five  years  before  the  committing  of  the  act  in  respect  to  which  such 
action  is  prosecuted  or  defence  made. 

(1021.)  Sec.  6.  "When  Peaceable  Entry  is  made. — No  peaceable  entry 
upon  real  estate  shall  be  deemed  sufficient  and  valid  as  a  claim,  unless  an 
action  be  commenced  by  the  plaintiff  for  possession  within  one  year  from  the 
making  of  such  entry,  or  within  five  years  from  the  time  when  the  right  to 
bring  such  action  accrued. 

(1022.)  Sec.  7.  "When  Adverse  Possession  is  held.  —  In  every  action  for 
the  recovery  of  real  property,  or  the  possession  thereof,  the  person  establishing 
a  legal  title  to  the  premises  shall  be  presumed  to  have  been  possessed  thereof 
within  the  terra  prescribed  by  law;  and  the  occupation  of  such  premises  by  any 
other  person  shall  be  deemed  to  have  been  under,  and  in  subordination  to^  the 
legal  title,  unless  it  appear  that  such  premises  have  been  held  and  possessed 
adversely  to  such  legal  title  for  five  years  before  the  commencement  of  sodi 
action. 

(1023.)  Sec.  8.  Entry  made  under  Conveyance,  fta-^  Whenever  it  shell 
appear  that  the  occupant,  or  those  under  whom  he  claims,  entered  into  the 
possession  of  premises  under  claim  of  title,  exclusive  of  any  other  right,  fotuxl- 
ing  such  claim  upon  a  written  instrument,  as  being  a  conveyance  of  the 
premises  in  question,  or  upon  the  decree  or  judgment  of  a  competent  ooort, 
and  that  there  has  been  a  continued  occupation  and  possession  of  the  premisei 
included  in  such  instrument,  decree,  or  judgment,  or  of  some  part  of  eneh 
premises,  under  such  claim,  for  five  years,  the  premises  so  included  shall  be 
deemed  to  have  been  held  adversely,  except  that  where  the  premises  so  in- 
cluded consist  of  a  tract  divided  into  lots,  the  possession  of  one  lot  shall  not 
be  deemed  a  possession  of  any  other  lot  of  this  same  tract. 

(1024.)  Sec.  9.  Adverse  Possession  defined.  —  For  the  purpose  of  eon- 
stituting  an  adverse  possession  by  any  person  claiming  a  title  founded  spoo  a 
written  instrument,  or  judgment,  or  decree,  land  shaU  be  deemed  to  hafsheei 
possessed  and  occupied  in  the  following  cases :  — 

First,  Where  it  has  been  usually  cultivated  and  improved. 

Second,  Where  it  has  been  protected  by  a  substantial  enclosure. 

Third,  Where  (although  not  enclosed)  it  has  been  used  for  tiie  soppfyo^ 
fuel,  or  of  fencing  timber,  for  the  purposes  of  husbandry;  or  for  the  nee  of 
pasturage,  or  for  the  ordinary  uses  of  the  occupant. 
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part  of  the  time  limited  for  the  commencement  of  an  action  by  the  delendant» 
to  recover  for  the  cause  of  action  so  interposed  as  a  defence,  set-off,  or  coon- 
terclaim.  - 

Sec.  4251.  Time  extended,  wlien.  —  There  being  no  person  in  existence 
who  is  authoiized  to  bring  an  action  thereon  at  the  time  a  cause  of  action 
accrues,  shall  not  extend  the  time  within  which,  according  to  the  provisions  of 
this  chapter,  an  action  can  be  commenced  upon  such  cause  of  action,  to  more 
than  double  the  period  otherwise  prescribed  by  law. 

Sko.  4252.  Actiona  against  Dlreotors  of  CorporationB.  —  This  chapter 
shall  not  afifect  actions  against  directors  or  stockholders  of  a  moneyed  corpo- 
ration or  banking  association,  to  recover  a  forfeiture  imposed,  or  to  enforce  a 
liability  created  by  law ;  but  such  actions  must  be  brought  within  six  yean 
after  the  discovery  by  the  aggrieved  party  of  the  facts  upon  which  the  forfei- 
ture attached  or  the  liability  was  created. 
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COMPILED  LAWS,  1873.    Chap.  60. 

(1016.)  Section  1.  IKThen  may  be  conunenoed.  —  Civil  actions  can  only 
be  commenced  within  the  periods  prescribed  by  this  act,  after  the  cause  oi 
action  shall  have  accrued,  except  when  a  difEerent  limitation  is  prescribed  by 
statute. 

(1017.)  Sec.  2.  Applioation  of;  to  Aotiona  already  accrued.  —  When 
the  cause  of  action  has  already  accrued,  the  party  entitled,  and  those  claiming 
under  him,  shall  have,  after  the  passage  of  this  act,  the  whole  period  herein 
prescribed  in  which  to  commence  an  action. 

(1018.)  Sec.  3.  Suit  by  the  State  for  Real  Property.  —  The  State  of 
Nevada  will  not  sue  any  person  for,  or  in  respect  to,  any*  real  property,  or 
the  issues  or  profits  thereof,  by  reason  of  the  right  or  title  of  the  State  to 
the  same,  unless. 

First,  Such  right  or  title  shall  have  accrued  within  ten  years  before  any 
action  or  other  proceeding  for  the  same;  or,  unless, 

Second.  The  State,  or  those  from  whom  it  claims,  shall  have  received  the 
rents  and  profits  of  such  real  property,  or  of  some  part  thereof^  within  the 
space  of  ten  years. 

(1019.)  Sec.  4.  For  the  Recovery  of  Bffining  Claims.  —  No  action  for  the 
recovery  of  mining  claims,  or  for  the  recovery  of  possession  thereof,  shall  be 
maintained,  unless  it  appear  that  the  plaintiff,  or  those  through  or  from  whom 
he  claims,  were  seised  or  possessed  of  such  mining  claim  or  were  the  owners 
thereof,  according  to  the  laws  and  customs  of  the  district  embracing  the  same, 
within  two  years  before  the  commencement  of  such  action.  Occupation  and 
adverse  possession  of  a  mining  claim  shall  consist  in  holding  and  working  the 
same  in  the  usual  and  customary  mode  of  holding  and  working  similar  claims 
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in  the  vicinity  (hereof.     AU  the  provUions  of  thb  set,  which  ttppfy  to  ott> 

real  estate,  bo  far  &9  applicable,  shall  be  deemed  to  iaclude  and  applj  k 
miuing  claims:  Pronided,  tliot  in  such  applieatioa  "two  years  "  shall  beb«U 
to  be  the  period  intended  wheaevcr  the  term  "  five  years  ''  is  tised ;  And  fn- 
viiied,  further,  that  when  the  terms  "  legal  title  "  or  '■title  "are  used  thejatnU 
be  held  to  include  title  acquired  bj  locatiou  or  occupation,  according  to  ILc 
UUges,  laws,  aud  custonia  of  the  disti-iot  embracing  the  cbuia. 

(KyjO.)  Sec.  5.  For  the  Reoovery  of  Real  Propertjr.  —  No  cooie  d 
sctiou  nr  defence  to  ao  actioii.  founded  upon  the  title  to  real  property,  wB 
rents,  or  to  services  out  of  the  aanie,  shall  be  eSectuikl,  unless  it  appear  that  Itai 
person  prosecuting  the  action  or  making  the  defence,  or  under  wboae  litklli 
action  is  prosecuted  or  tJie  defence  is  mode,  or  the  aucestor,  predecenor,^^ 
grantor  of  such  person,  wns  seijied  or  possessed  of  tli«  prenitsea  in  quMliH 
withiu  five  years  before  the  committing  of  the  act  iu  rt^pect  Ut  which  mA' 
action  is  prosecuted  or  defence  made. 

(1021.)  Site.  0.  Wlien  Peaceable  Entry  la  made.  —  No  peaceable  entry 
upon  real  estate  shall  be  deemed  siiJScient  and  valid  as  a  claim,  unleu  in 
action  be  commenced  by  the  plaintiff  for  possession  within  one  year  from  the 
making  of  such  entry,  or  within  five  years  from  the  time  when  the  right  to 
bring  auch  action  accrued. 

(1022.)  Sec.  7.  VHien  Adverse  FoBBeaBioaiabeld. —  In  every  action  foi 
the  recovery  of  real  property,  or  tlie  possession  Uiei'uot,  the  person  estHblisiuoj 
a  legal  title  to  the  premises  shall  be  presumed  to  have  been  possesseal  thereof, 
within  the  terra  prescribed  by  lawi  and  the  occupation  of  such  preiniseis  by  uj 
oUier  person  shall  be  deemed  to  have  been  under,  and  in  aubordinattua  t^  tht 
legal  title,  unless  it  appear  that  such  premises  have  been  held  and  possesMd 
adversely  to  such  legal  title  for  five  years  before  the  commencement  of  >ud 

(1023.)  Skc.  8.  Bntry  made  uader  Conveyance,  &o.  —  Whenever  it  shal 
appear  that  the  occupant,  or  those  under  whom  he  claims,  entered  into  tht 
pas,ww.-iion  of  premises  under  cliiiiii  of  title,  exclusive  of  ,iny  other  risiht.  fniind 
iiig  such  claim  uix>n  a  writti'ii  instrument,  an  being  n  coiivev:nice  of  ihi 
premises  i[L  iiuestlon,  or  upon  the  di'cree  or  judgment  of  a  competent  cv'urt 
and  that  thire  has  lieen  a  contiinicd  ciccnpatiou  and  possession  of  the 
iiicliulcd  in  such  instrument,  decree,  or  judgment,  or  of  « 
premises,  under  such  claim,  for  five  ye.irs,  the  premises  so  incltxied  shall  b- 
deemed  to  have  been  held  adversely,  except  that  where  the  premises  so  in 
eluded  consist  of  a  tract  divided  into  lots,  the  ]v>ssession  of  one  lot  shall  no! 
be  deemed  a  po-'isession  of  any  other  lot  of  tliia  same  tract. 

(lllJl.)  Skc.  !).  Adverae  Poaseaalon  defined.  —  For  the  purpose  of  con 
stituling  an  adverse  iwssession  by  any  person  cliiiming  a  title  founded  upon  s 
written  instrument,  or  judgment,  or  decree,  land  shall  be  deemed  to  have  been 
poaspssed  and  occupied  in  the  following  cases :  — 

First.   Where  it  has  been  usually  cultivated  and  improved. 

Sfond.   Where  it  has  lieen  iHMlectnl  by  a  substantial  enclosure. 

Third.  Where  (allhougli  not  ^ncWed)  it  has  been  used  for  the  supply  ol 
tu.l,  or.>f  fencing  limber,  for  the  pur]-isi>s  of  Imabandry;  or  for  the  use  oi 
pastnragf ,  nr  fin  the  ordinary  uses  of  the  cicciipant. 
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Fourth.  Where  a  known  lot  or  single  farm  not  exceeding  three  hundred 
and  twenty  acres  in  extent  has  been  partly  improved,  the  portion  of  such  farm 
or  lot  that  may  have  been  left  not  cleared,  or  not  enclosed,  according  to  the 
usaal  course  and  custom  of  the  adjoining  country,  shall  be  deemed  to  have 
been  occupied  for  the  same  length  of  time  as  the  part  improved  and  cul- 
tivated. 

(1025.)  Sec.  10.  Same.  —  Where  it  shall  appear  that  there  has  been  an 
actual  continued  occupation  of  premises  under  a  claim  of  title,  exclusive  of  any 
other  right,  but  not  founded  upon  a  written  instrument,  or  a  judgment,  or 
decree,  the  premises  so  actually  occupied,  and  no  other,  shall  be  deemed  to 
have  been  held  adversely. 

(1026.)  Sec.  11.  Same.  —  For  the  purpose  of  constituting  an  adverse  pos- 
session by  a  person  claiming  title,  not  founded  upon  a  written  instrument, 
judgment,  or  decree,  land  shall  be  deemed  to  have  been  possessed  and  occupied 
in  the  following  cases  only:  — 

First,  Where  it  has  been  protected  by  a  substantial  enclosure. 

Second.  Where  it  has  been  usually  cultivated  or  improved. 

(1027.)  Sec.  12.  Relation  of  Landlord  and  Tenant  —  Whenever  the  re- 
lation of  landlord  and  tenant  shall  have  existed  between  any  persons,  the  pos- 
session of  the  tenant  shall  be  deemed  the  possession  of  the  landlord,  until  the 
expiration  of  five  years  from  the  expiration  of  the  tenancy,  or,  where  there  has 
been  no  written  lease,  uutil  the  expiration  of  five  years  from  the  time  of  the 
last  payment  of  rent,  notwithstanding  that  such  tenant  may  have  acquired 
another  title,  or  may  have  claimed  to  hold  adversely  to  his  landlord.  But 
such  presumptions  shall  not  be  made  after  the  periods  herein  limited. 

(1028.)  Sec.  13.  Deaoent  oaat  Right  not  affected.  —  The  right  of  a 
person  to  the  possession  of  any  real  property  shall  not  be  impaired  or  affected 
by  a  descent  being  cast  in  consequence  of  the  death  of  a  person  in  posses- 
sion of  such  property. 

(1029.)  Sec.  14.  Diaabilities.  —  If  a  person  entitled  to  commence  any 
action  for  the  recovery  of  real  property,  or  to  make  an  entry  or  defence, 
founded  on  the  title  to  real  property,  or  to  rents  or  services  out  of  the  same, 
be,  at  the  time  such  title  shall  first  descend  or  accrue,  either  — 

First.  Within  the  age  of  twenty-one  years;  or, 

Second.  Insane;  or, 

Third.  Imprisoned  on  a  criminal  chai^,  or  in  execution  upon  conviction  of 
a  criminal  offence  for  a  term  less  than  for  life ;  or, 

Fourth.  A  married  woman. 

(1030.)  Sec.  15.  Time  not  to  run  dnrins  same.  —  The  time  during  which 
such  disability  shall  continue  shall  not  be  deemed  any  portion  of  the  time  in 
this  Act  limited  for  the  commencement  of  such  action,  or  the  making  of  such 
entry  or  defence,  but  such  action  may  be  commenced,  or  entry  or  defence 
made,  within  the  period  of  five  years  after  such  disability  shall  cease,  or  after 
the  death  of  the  person  entitled  who  shall  die  under  such  disability;  but  such 
action  shall  not  be  commenced,  or  entry  or  defence  made,  after  that  period. 

(1031.)  Sec.  16.  Aotiona  other  than  for  ReooTery  of  Real  Property.— 
Actions  other  than  those  for  the  recovery  of  real  property  can  only  be  com- 
menced as  follows:  — 


Witbin  five  yews:  — 

All  action  upon  a  judgment  or  deoree  of  any  court  of  the  tTnited  Statet.v 
of  any  State  or  Uirritory  witbin  the  United  SlAtes. 

Within  four  yaara;  — 

An  action  upon  any  contract,  obligation,  or  liability,  founded  upon  an 
Btrumenl  in  writiDg,  except  those  mentioned  in  the  preceding  Bection.       ^ 

Within  three  years. 

Fimt.  An  action  upon  a  liability  created  by  Btstat«  Dtb«r  than  »  penal^4< 
forfeiture. 

Second.   An  action  for  trespasa  upon  real  property.  "" 

Third.  An  action  tor  taking,  detainiug,  or  iujuiiag  any  goods  or  ehaOah. 
including  actions  tor  the  specific  recovery  of  personal  property. 

Fourth.  An  action  for  relief,  on  the  ground  of  fraud;  the  cause  of  action  in 
Buoh  caae  not  to  be  deemed  Ui  have  accrued  until  the  discovery  by  the  aggmtej 
party  of  the  facta  constituting  the  fraud. 

Within  two  years;  — 

Firsl.  An  action  upon  a  contract,  obligation,  or  liability  not  founded  apM' 
Ui  instrnment  of  writing. 

Second.  An  action  against  a  aherift.  coroner,  or  constable,  upon  the  lialnUI]|< 
incuiTed  by  the  doing  of  an  act  in  liia  official  capacity  and  in  virtue  of  U* 
office,  or  by  the  otnisftion  of  an  olBcial  duty,  including  the  non-pajmenl  tt 
money  collected  upon  an  eiecution. 

Third.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  where  the  actka 
is  given  to  an  individual,  or  an  individual  and  the  State,  except  where  thr 
statute  imposing  it  prescribes  a  different  li:nitation. 

Fourlh.  An  action  for  libel,  slander,  assault,  battery,  or  false  imprisonmgsta' 

Fiflli.   An  action  upon  a  statnte  for  a  forfeiture  or  penalty  to  the  State.      < 

Sizih.  An  action  against  a  sheriff  or  other  officer  tor  the  escape  of  a  prisonir 
arrested  or  imprisoned  on  civil  jiroceHS. 

Sei-enlli.  An  action  on  an  open  account  tor  good.!!,  ware.s,  and  lui^rchaniiJst 
sold  and  delivered. 

Eitjliih.  An  action  for  any  article  charged  in  a  store  account,  f  As  amended, 
Stat.  I8(iT,  p.  Sa  I 

(10:ti.)  Sec.  17  Action  on  Account  — In  an  action  broug-ht  to  recover 
a  balance  due  upon  a  niutuji  opfu  and  current  icctuiit  where  then?  liav^ 
been  reciprocal  demands  letween  the  piitifs  the  cnu-e  of  action  sli.ill  Iv 
deemed  to  have  accrued  tioin  the  time  of  the  last  item  proved  in  the  account 
on  either  side. 

(10:t:).)  Sec.  1**  Action  for  Relief  —An  action  for  relief,  not  herein- 
before provided  tor  nniat  he  commenced  witlnn  four  ^ears  after  the  cause  of 
action  »liall  h.tke  accrued 

(1031.)  Src,  19.  LimitationB  applied  to  Actions  brought  by  the  State 
—  The  limilatioii.s  prescribed  in  tlii.s  act  sbiill  apply  to  actionft  brought  in  the 
name  of  Ihe  State,  or  for  the  benefit  of  the  State,  in  the  .'ianie  manner  as  to 
actions  by  private  parties. 

(1035.)  .Skc.  20.  Actions,  ivhen  deemed  commenced. —  An  acUv>ti 
shall  be  di'cmed  to  he  commenced,  within  the  meaiiiiic;  of  this  act,  ivheti  the 
complaint  has  been  filed  in  the  proper  couit,  and  summons  issued  and  placed 
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in  the  hands  of  the  sherifiE  of  the  ootmty,  or  other  person  authorized  to  serve 
the  same. 

(1036.)  Sec.  21.  Absence  of  Defendant  (at  Time  Cause  of  Action 
acoruei^  —  If,  when  the  caase  of  action  shall  accrue  against  a  person,  he  be 
out  of  uie  State,  the  action  may  be  commenced  within  the  time  herein  limited 
after  his  return  to  the  State;  and  if,  after  the  cause  of  action  shall  have 
accrued,  he  depart  the  State,  the  time  of  his  absence  shall  not  be  part  of  the 
time  prescribed  for  the  commencement  of  the  action. 

(1037.)  Sec.  22.  Ziimitation,  when  not  to  run.  —  If  a  person  entitled  to 
bring  an  action,  other  than  for  the  recovery  of  real  property,  except  for  a 
penalty  or  forfeiture,  or  against  a  sheriff  or  other  officer  for  an  escape,  be,  at 
the  time  the  cause  of  action  accrued,  either — 

First,  Within  the  age  of  twenty-one  years;  or, 

Second.  Insane;  or, 

Third.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  sentence  of 
a  criminal  court,  for  a  term  less  than  his  natural  life ;  or, 

Fourth.  A  married  woman,  — 
The  time  of  such  disability  shall  not  be  a  part  of  the  time  limited  for  the 
commencement  of  the  action. 

(1038.)  Sec.  23.  Action  by  RepresentatlTeB  of  Deceased.  —  If  the  person 
entitled  to  bring  an  action  die  before  the  expiration  of.  the  time  limited  for  the 
commencement  thereof,  and  the  cause  of  action  survive,  an  action  may  be 
commenced  by  his  representatives,  after  the  expiration  of  that  time,  and 
within  one  year  from  his  death.  If  a  person  against  whom  an  action  may  be 
brought  die  before  the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survives,  an  action  may  be  commenced  against 
his  executors  or  administrators  after  the  expiration  of  that  time,  and  within 
one  year  after  the  issuing  of  letters  testamentary  or  of  administration. 

(1039.)  Sec.  24.  Action  by  AlienEnemy. — When  aperson  shall  be  an  alien, 
subject  or  citizen  of  a  country  at  war  with  the  United  States,  the  time  of  the 
continuance  of  the  war  shall  not  be  a  part  of  the  period  limited  for  the  com- 
mencement of  the  action :  Provided,  however,  that  nothing  in  this  section  shall 
be  so  construed  as  to  consider  any  citizen  or  person  of  any  State  engaged  in 
rebellion  against  the  United  States  government  as  an  alien. 

(1040.)  Sec.  25.  When  Judgment  is  reversed.  —  If  an  action  shall  be 
commenced  within  the  time  prescribed  therefor,  and  a  judgment  therein  for 
the  plaintiff  be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and  the  cause  of 
action  survive,  his  heirs  or  representatives,  may  commence  a  new  action 
within  one  vear  after  the  reversal. 

(1041.)  Sec.  26.  "When  Action  stayed  by  Injunction.  —  When  the 
commencement  of  one  action  shall  be  stayed  by  injunction  or  statutory  prohi- 
bition, the  time  of  the  continuance  of  the  injunction  or  prohibition  shall  not 
be  part  of  the  time  limited  for  the  commencement  of  the  action. 

(1042.)  Sec.  27.  Disability.  —No  person  shall  avail  himself  of  a  disa- 
bility unless  it  existed  when  his  right  of  action  accrued. 

(1043.)  Sec.  28.  "When  Disabilities  coexist. — When  two  or  more  disa- 
bilities coexist  at  the  time  the  right  of  action  accrues,  the  limitation  shall  not 
attach  until  they  all  be  removed. 


(1044.)  Sec.  20.  AoUaa  to  reoover  Psnslty  against  Cotporaton- 
Tlie  preceding  aectioDB  of  this  act  shall  not  affoct  actions  against  diiu-tona 
Btockholders  ot  »  corporBtion  lo  recover  a  penalty  or  forfeiture  inipr«d.a 
to  enforce  a,  liability  created  by  law;  but  such  actions  mu&t  be  brought  «ifl^ 
three  years  after  the  discoTery,  by  the  aggrieved  party,  of  the  facte  upon  «U| 
the  penalty  or  forfeiture  attached,  or  the  liability  was  created. 

(1045.)  Sec.  3(J.  Acknowledgment  to  be  tn  Writine.  ^  No  aycknovledf 
ment  or  promise  shall  l>e  sutEcient  eridenee  of  a  new  or  ooutiniiing  coutnd 
whereby  to  take  the  caae  out  of  the  ojieratioii  of  this  statute,  DoleEa  tbe  mis 
be  contained  in  »ome  wrilmg  aignt'd  by  the  party  to  be  charged  thereby. 

Sec.  81.  [Repealed  by  Stat  of  1867,  p.  87.]  , 

(104G.)  Skc.  SH.  Aodon  on  Contraot,  Aa.  made  oat  of  the  Stata.  — ^ 
action  upon  a  judgment,  contract,  obligation,  or  liability  for  the  pKTmeiitl 
mouey  or  damages  obtained,  made,  executed,  or  inciu'red  out  of  this  St«t«,ld 
only  be  commenoed  as  follows:  ~ 

Firii.  Witlii[i  one  year,  when  prior  to  the  passage  of  this  act  mor  thaa  tal 
or  leas  than  five  years  have  elapsed  siiico  Uie  cnuae  of  actiou  accrued. 

Second.  Within  six  months,  when  prior  to  tlie  passage  of  this  act  more  Qa 
five  years  have  elapsed  since  the  cause  of  action  accru^. 

Third.  Within  two  years,  in  all  otlier  cases,  after  the  cause  of  amie 
accrued.  A  right  of  action  shall  be  deemed  to  hare  accrued  on  a  juJgineati 
the  time  of  its  rendition. 

(1047.)  Skc.3-1  ^mien  Action  barred. — Whenthecaoseof  action  has  arias 
in  ftny  other  State  or  Territory  of  the  United  States,  or  in  a  foreign  cnnntr^ 
and  by  the  laws  thereof  an  action  tJiero  cannot  be  maintained  agninist  a  perm 
by  reason  of  tlie  lapse  of  time,  no  action  thereon  shall  be  maintaiued  agaizu 
him  in  this  State. 

(lOIS.)  Sec.  31.  Act*  repealed.  Rights  acquired  not  to  be  affected.- 
Sections  thirty-thrt'e  and  thirty-four  of  said  act,  and  the  act  entitled  ■■  An  .Ac 
amendatory  of  section  thirty-four  of  an  act  entitled  '  An  Act  deliniii"  the  tini 
of  conimoiicing  civil  actions/"  approved  November  21,  ISOl.  aiid  the  a. 
approved  November  2A,  IStil,  entiU«d  "  An  Act  to  amend  au  act  to  define  ih 
time  ot  comnienciiiR  civil  actionn,"  approved  November  21,  XSGl,  are  lierrb 
repealed  ;  but  nothing  herein  contained  shall  be  construed  to  alT^'ct  ri'h: 
already  acquired,  or  dt-tene«s  t-si.stiug.  at  the  time  of  tbi-  (lassage  of  this  a^i 
and  in  computing  the  time  within  wliicli  to  commence  actions,  the  time  nlil.' 
had  elapsed  at  the  time  of  the  passage  ot  this  act,  and  which  might  have  Iv^v 
plead  prior  thwreto,  shall  be  deemed  and  held  a  part  of  the  time  herein  prt 
vided  tor. 

As  amended  March  5,  Sta.  1807,  p.  87. 


ACT   OF    1600.     Aci 


>  Feb.  27,  1SG9. 


(104r(.)  Skc-  1.  Actions  for  the  Recovery  of  Real  Property,  whei 
to  be  maintained.  —  No  action  for  tho  recovery  ot  re.'il  pmpertv.  or  fnr  th 
recovery  of  the  jmssessiou  thereof,  other  than  mining  claims,  shall  he  miiin 
taiiied,  unless  it  apt>eav  that  the  plaintiff,  his  ancestor,  predeces.sor,  i>r  -raiil^ 
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was  seised  or  possessed  of  the  premises  in  question,  within  five  years  before 
the  commencement  thereof. 

(1050.)  Sec.  2.  Act  to  take  Bffeot,  when.  —  This  act  shall  be  in  force 
and  take  effect  from  and  after  its  passage,  except  as  to  any  actions  now  pend- 
ing in  any  of  the  courts  of  this  State. 


NEBRASKA. 

COMPILED  STATUTES.    Part  2,  Title  2. 

Section  5.  Limitations.  —  Civil  actions  can  only  be  commenced  within 
the  time  prescribed  in  this  title,  after  the  cause  of  action  shall  have  accrued. 

Sec.  6.  RecoTery  of  Real  Property.  Mortgages.  —  An  action  for  the 
recovery  of  the  title  or  possession  of  lands,  tenements,  or  hereditaments  can 
only  be  brought  within  ten  years  after  the  cause  of  such  action  shall  have 
accrued.     This  section  shall  be  construed  to  apply  also  to  mortgages. 

Sec.  7.  Persons  under  Disability.  —  Any  person  entitled  to  commence 
any  action  for  the  recovery  of  the  title  or  possession  of  any  lands,  tenements, 
or  hereditaments,  who  may  be  under  any  legal  disability  when  the  cause  of 
action  accrues,  may  bring  such  action  within  ten  years  after  the  disability  is 
removed,  and  at  no  time  thereafter. 

Sec.  8.  Foroible  Entry  and  Detainer.  —  An  action  for  the  forcible  entry 
and  detainer,  or  forcible  detainer  only,  of  real  property,  can  only  be  brought 
within  one  year  after  the  cause  of  such  action  shall  have  accrued. 

Sec.  9.  Other  Civil  Actions.  —  Civil  actions,  other  than  for  the  recovery 
of  real  property,  can  only  be  brought  within  the  following  periods  after  the 
cause  of  action  shall  have  accrued :  — 

Sec.  10.  Written  Instruments.  Foreign  Judgment.  — Within  five  years: 
an  action  upon  a  specialty,  or  any  agreement,  contract,  or  promise  in  writing, 
or  foreign  judgment. 

Skc.  11.  Parol  Contract.  —  Within  four  years:  an  action  upon  a  contract, 
not  in  writing,  expressed  or  implied  ;  an  action  upon  a  liability  enacted  by 
statute,  other  than  a  forfeiture  or  penalty. 

Sec.  12.  Trespass  to  Realty.  Personalty.  Replevin.  Torts.  Fraud. 
—  Within  four  years:  an  action  for  trespass  upon  real  property;  an  action  for 
taking,  detaining,  or  injuring  personal  property,  including  actions  for  the 
specific  recovery  of  personal  property ;  an  action  for  an  injury  to  the  rights  of 
the  plaintiff,  not  arising  on  contract,  and  not  hereinafter  enumerated  ;  an 
action  for  relief  on  the  ground  of  fraud,  but  the  cause  of  action  in  such  case 
shall  not  be  deemed  to  have  accrued  until  the  discovery  of  the  fraud. 

Src.  13.  Injury  to  Character.  Assanlt.  Malicious  Proeeontlon. 
False  Imprisonment.  Penalty. —  Within  one  year:  an  action  for  libel,  slan- 
der, assanlt  and  battery,  malicious  prosecution  or  false  imprisonment ;  an 
action  upon  a  statute  for  a  penalty  or  forfeiture,  but  where  the  statute  giving 


t  hereinbefore  provided 
Lse  of  action  shall  but 
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such  sction  preacribes  a  different  limiUtion,  the  aotion  may  be  biought  witJiiii 
the  period  so  limited. 

Skc.  11.  OfDdml  Bond,  nudftrtaklng.  —  An  action  upon  the  official  bond 
or  undertaking  of  an  executor,  admin istrntor,  guardian,  sheriff,  or  any  otbcf 
officer,  or  upon  the  bond  or  undcrbiking  given  in  attachment,  injunction,  oi 
in  any  case  whatever  required  by  statute,  can  only  be   brought   within  tn 

Sec.  15.  Contract,  railaie  of  Consideration.  —  Actions  brought  U 
damages  growing  out  of  tlie  failure  or  wiLiit  of  coneidermtion  of  contrMl^ 
express  or  implied,  or  for  the  recovery  of  money  paid  upon  contmctii,  eipna 
or  implied,  the  consideration  of  which  haa  wholly  or  in  part  failed,  shall  Im 
hroaght  witbin  four  years. 

Sue.  IQ.  Other  RellaC  — An  action  for  relief  n 
for  can  only  be  brought  within  (our  years  after  the  ci 
accrued.  ' 

Sec.  17.  IJegal  Disabilities.  AoUon  "in  Ram.'  ^  If  a  person  entitled M 
bring  any  action  mentioned  in  this  title,  eice{it  for  a  penalty  or  forfeitiiT«,  be^ 
at  the  time  the  cause  of  action  accrued,  witliia  the  age  of  twenty-one  yrait, 
a  married  woman,  insane,  or  impri.soned.  eveiy  sucli  person  shall  bn  entitltd 
to  bring  such  action  within  the  respective  times  limited  by  thia  title  aft^rsiuh 
disability  shall  be  removed.  The  absence  from  the  State,  deatii.  or  other  dii- 
ability  of  a  non- resident,  save  the  caaes  mentioned  in  this  section,  shall  doI 
Operate  to  extend  the  period  witliin  which  aclions  in  rtm  shaJL  be  comtueoced 
by  and  against  such  non-resident  or  his  representatives. 

Sec.  18.  Actions  baned  by  Iiaws  of  other  States.  —  All  actions,  <n 
causes  of  action,  which  are  or  have  been  barred  by  the  laws  of  this  State,  or 
any  State  or  Territory  of  the  ITnited  States,  shall  be  deemed  barred  by  the 
laws  of  this  State. 

Sec.  1!).  Actions,  i»hen  oommenced.  —  An  action  shall  be  deemed  com- 
menced, within  the  meaning  of  tliis  title,  as  to  the  defendant,  at  the  dal-?  cf 
the  summons  which  is  served  on  him;  vihfie  Korvicc  liy  publication  is  pro]vr, 
tlie  action  shall  be  deemed  commenced  at  the  date  of  the  flrat  publiuatioTi, 
which  publication  shnll  be  regularly  matle. 

Skc.  20.  Defendant  out  of  State,  concealed.  —  If,  when  a  cauie  oi 
action  accrues  [gainst  a  person,  he  he  out  of  the  State,  or  shall  hnve  a!" 
scoiiiled  or  concealed  himself,  the  jtericid  liinited  for  the  commencem'-nt  of  the 
action  sliall  not  begin  to  run  until  he  come  into  the  State,  or  while  lie  is  ab- 
sconded or  cimcealed ;  and  if,  after  thr  cause  of  action  accrues,  he  d-'part  fr>™ 
the  State,  or  abscond  or  conceal  himself.  th<!  time  of  his  alisence  or  conceal- 
ment shall  not  he  computed  as  any  part  of  the  period  within  which  the  action 
must  be  brought. 

Skc.  '2i.  Actions  baned  by  Laws  of  other  States.  — -  When  a  cau'ie  oi 
action  has  been  fully  barred  liy  the  laws  of  any  State  or  country  wlier-e  ths 
defendant  ha.s  previously  resided,  such  bar  sh.ill  I'c  the  same  defence  in  this 
State  as  though  it  hail  arisen  under  the  provisions  of  this  title. 

Skc  2J.  Part  Payment  New  Promise.  Acknowledgment.  —  If  anv 
cause  founded  on  contract,  when  any  part  of  the  principal  or  interest  -h.i'l 
have  been  paid,  or  an  acknowledgment  of  an  existing  liability,  debt,  or  cl.iiiu. 
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or  any  promiBe  to  pay  the  same,  shall  have  been  made  in  writing,  an  action 
may  be  broaght  in  such  case  within  the  period  prescribed  for  the  same,  after 
such  payment,  acknowledgment,  or  promise. 


TENNESSEE. 

STATUTES,  1871.    (Thompson  &  Stegbr.)    Pabt  m.,  Title  L, 

Chap.  2. 

Art.  I.  —  General  Provisions. 

Section  2754.  Commenoement  of  an  Action.  —  The  suing  out  of  a 
summons  is  the  commencement  of  an  action,  within  the  meaning  of  this  chap- 
ter, whether  it  be  executed  or  not,  if  the  action  is  duly  prosecuted  and  con- 
tinued by  the  issuance  of  alias  process  from  term  to  term,  or  recommenced 
within  one  year  after  the  failure  to  execute. 

Sec.  2755.  Judgment  arrested  or  reversed. — If  the  action  is  commenced 
within  the  time  limited,  but  the  judgment  or  decree  is  rendered  against  the 
plaintiff  upon  any  ground  not  concluding  his  right  of  action,  or  where  the 
judgment  or  decree  is  rendered  in  favor  of  the  plaintiff,  and  is  arrested  or 
reversed  on  appeal,  the  plaintiff  or  his  representatives  and  privies,  as  the  case 
may  be,  may,  from  time  to  time,  commence  a  new  action  within  one  year  after 
the  reversal  or  arrest. 

Sec.  2756.  Action  enjoined. — When  the  commencement  of  an  action  is 
stayed  by  injunction,  the  time  of  the  continuance  of  the  injunction  is  not 
to  be  counted. 

Sec.  2757.  Disabilitiea.  —  If  the  person  entitled  to  commence  an  action 
is,  at  the  time  the  cause  of  action  accrued,  either  — 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Of  unsound  mind ;  or, 
8.  A  married  woman ;  or, 

4.  Beyond  the  limits  of  the  United  States  and  the  Territories  thereof,  — 
Such  person,  or  the  representatives  and  privies,  as  the  case  may  be,  may 
commence  the  action  after  the  removal  of  such  disability,  within  the  time  of 
limitation  for  the  particular  cause  of  action,  unless  it  exceed  three  years,  and 
in  that  case  within  three  years  from  the  removal  of  such  disability. 

Sec.  2758.  Excepttona.  —  The  provisions  of  the  foregoing  section  shall  not 
apply  to  actions  on  a  statute  for  a  penalty  or  forfeiture,  or  to  actions  against 
the  estate  of  a  deceased  person,  brought  more  than  seven  years  from  the  death 
of  the  deceased  and  the  time  the  cause  of  action  accrued,  nor  to  cases  provided 
for  in  section  2767. 

Sec.  2759.  Disability  must  esist  when  Ri|^t  of  Action  accrues.  — *  No 
person  can  avail  himself  of  a  dbability  unless  it  existed  when  his  right  of 
action  accrued;  but  when  two  or  more  disabilities  then  exist,  the  limitation 
does  not  attach  until  all  are  removed. 
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Sbc.  S760.  Time  not  oonnted  in  Cue  of  Death.  —  The  time  h 
death  of  a  person  and  the  grant  of  Ittlers  lestaraeutary  or  of  adniinistraljat ' 
on  bis  estate,  not  exceeding  aix  months,  nud  the  six  iiiontli.t  within  *hiA»i 
personal  representative  ia  exempt  from  suit,  is  not  to  bo  takeu  an  &  part  of  ll^r 
time  limited  for  commencing  actions  wliich  lie  against  such  persoDid  rrfM 
sentation-  '^ 

8kc.  2701.  Definltton  of  AoUonn.  — The  word  ■•  action  "  in  this  chaf44E 
includes  motions,  ganiishment^,  petitions,  and  other  legal  jirooeedtnga  larVig- 
redress  of  civil  injuries. 

Skc.  2782.  Aetloaa  by  or  against  the  State  not  barred.  —  The  pini 
Tiiions  of  this  chapter  do  not  apply  to  actions  brought  titlier  by  or  «gaiii4^ 
the  State  of  Tennessee,  unless  otherwise  expresslj'  provided.  i 

Ssc.  27Q2a.  Statute  luapendad  In  Consequence  of  Civil  VTm.  —  IXi 
statute  of  limitations  shall  bo  held  (o  operate  from  and  aftur  the  sistb  dajqf 
May,  ISlil,  to  the  first  day  of  January,  lb67,  and  from  tli«  latter  date  ttui 
statutes  of  limitations  shall  oommeiice  their  operation  aicoording  to  existing 
laws,  and  the  time  between  the  sistli  day  of  May,  ISOl,  and  the  ticBt  day  ci 
January,  1807,  shall  not  be  computed,  nor  nhall  any  writ  of  error  be  refuted 
or  barred  in  any  suit  decided  since  the  sixth  day  of  May,  1801.  or  within  ont 
year  immediately  prior  to  that  date,  by  reason  of  lapse  of  time. 

Sbc.  270w'  6.  'HThen  Defendant  resldea  out  of  State.  —  If  at  an;  time  axij 
cause  of  action  shall  accrue  against  any  person  who  shall  be  out  of  this  Stale, 
the  actioD  may  be  commenced  within  tlie  time  limited  therefor  after  inch 
persons  shall  hare  come  into  the  State,  and  after  acy  cause  of  action  shall 
have  accrued;  if  the  person  against  whom  it  has  accrued  eball  be  abaeat  ffom 
or  reside  out  of  the  State,  the  time  of  his  ab^nce  or  residence  out  of  the  StaH 
^all  not  be  taken  as  any  part  of  the  time  limited  for  the  commeaeeaMBt  of 
the  action. 


Abt.  II.  — Lim 


■  Real  Actios-s. 


Seven  Tears  veals  Batate,  ivben.  —  Any  person  bavin t;  hsil, 

those  through  whom  he  cliiinis,  srcven  years"  adverse  posses-in^i 

htreditiimeiits  granted  by  this  Wtnto   or   the   Sia:^ 

bj  comejame   dtiisi   grant   or  other  ft,>isurancp  ■  t 

iu  estatp  111  fee   without  anj  cldim    h\  aoliin  ;!t 

time   ind  eifectuallv    pro5«'iil.'.I 

fi-isible  title  in   fee  to  the  I.ind 


uithni   thii 


Sec.  'J703. 
by  himself  oi 
of  any  lauds,  teni 
of  North  Carolina,  holdi 
title,  purimrting  to  con- 
law  or  in   ecjuity 
agaiuHt  liiin,  is  vested  with 
descrilit'd  in  lii.s  a.ssurance  of  tide 

Sec.  27i;f.  Seven  Tears  Neglect  bars  Action  And  on  the  other  h.iii 
any  pi/rsim,  and  those  cl  iiming  under  him  neclectmg  for  the  siid  teiiii  ■ 
seven  years  to  avail  thenL,''elves  of  the  hr-nelit  of  any  title,  let;al  or  eqniMM 
by  action  at  law  or  in  equity,  pffectually  piosecntcd  against  the  person  in  jx. 
session,  a.*  in  the  foregoing  section,  are  forever  barred. 

Sec.  3T(i.>.  Suit  must  be  brought  within  Seven  Tears.  —  No  persoo,  c 
any  one  claiming  under  him,  shall  have  any  action,  either  at  law  or  in  eqnjli 
for  any  land.*,  tenements,  or  hereditaments,  but  within  seven  years  aftur  tl^ 
right  of  action  lias  accrued. 
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Sec.  2766.  School  Lands.  —  The  provisionB  of  the  foregoing  sections 
do  not  apply  to  lands,  tenements,  or  hereditaments  reserved  for  the  ose  of 
schools. 

Sec.  2767.  Twenty  Tears'  Adverse  Possession  bars  Husband  and 
Wife,  when.  —  A  continuous  adverse  possession  of  twenty  years  or  more  of 
land,  held  under  a  conveyance  from  husband  and  wife,  executed  upon  valuable 
consideration,  without  fraud  upon  the  wife,  and  registered  more  than  twenty 
years  before  any  suit  commenced,  shall  be  an  absolute  bar  to  any  suit  by  hus- 
band and  wifCf  or  either  of  them,  or  any  person  claiming  title  by  or  through 
either  of  them,  whether  the  said  wife  was  privily  examined  or  not. 

Sec.  2768.  What  Possession  is  not  adverse.  —  Possession  is  not  adverse, 
within  the  meaning  of  this  article,  as  to  any  person  claiming  a  right  or  interest 
in  the  land,  when  taken  and  continued  under  a  title  bond,  mortgage,  or  other 
instrument  acknowledging  that  right  or  interest,  or  when  taken  and  continued 
in  subordination  to  the  right  or  interest  of  another. 

Sec.  2768  a.  Limitationa  of  Suits  ae;ainst  Pnrohasers  of  Real  Bstate 
at  Judicial  Sales.  —  Whereas,  during  the  late  civil  war  many  of  the  public 
records  in  various  counties  in  this  State  were  mislaid,  lost,  mutilated,  defaced, 
and  destroyed,  thereby  rendering  insecure  titles  to  land  and  real  estate  held 
under  judicial  sales  made  by  the  courts  of  record  in  this  State  before  said 
civil  war;  therefore,  for  the  protection  of  said  purchasers,  their  heirs  and 
assigns,  — 

Be  it  enacted,  jrc,  that  no  suit  or  suits  shall  be  hereafter  brought  in  any 
court  whatever  in  this  State,  for  the  recovery  or  possession  of  anj  real  estate, 
or  land  of  any  kind,  or  any  legal  or  equitable  interest  therein,  when  the  de- 
fendant, his  heirs  or  assigns,  claims  such  land  or  real  estate,  or  any  interest 
therein,  under  and  by  virtue  of  any  sale  of  said  land  or  real  estate,  or  interest 
therein,  which  sale  may  have  been  made  under  and  by  virtue  of  any  judgment 
or  decree  of  any  county,  circuit,  chancery,  or  supreme  court,  or  other  court  of  rec- 
ord, in  this  State,  before  the  eighth  day  of  June,  1861,  unless  such  suitor  suits, 
action  or  actions,  shall  be  brought  within  seven  years  from  and  after  the  first 
of  January,  1867;  and  the  limitation  herein  prescribed  for  suits  and  actions 
shall  apply  to  all  bills  of  review  or  writs  of  error,  brought  to  review  or  reverse 
any  decree  of  any  of  the  aforesaid  courts,  ordering  the  sale  of  any  land  or  real 
estate,  before  the  eighth  day  of  June,  1861 :  Provided^  that  the  provisions  of 
this  act  shall  apply  only  to  such  sales  of  the  above  specified  courts,  as  were 
made  or  ordered  for  the  purposes  of  partition,  division,  or  reinvestment,  and 
where  the  proceedings  under  which  such  sale  was  made  or  ordered,  was  by 
original  bill  or  petition. 

Sec.  2768  b.  Actions  barred.  —  All  suits  or  actions  not  brought  within 
the  seven  years  aforesaid  shall  be  forever  barred. 

Art.  ITT.  —  Limitation  or  Actions  other  than  rkal. 

Sec.  2769.  Actions  to  be  commenced  within  the  Time  limited.  —  All 

civil  actions,  other  than  those  for  causes  embraced  in  the  foregoing  artide, 
shall  be  commenced  after  the  cause  of  action  has  accrued,  within  the  periods 
prescribed  in  this  chapter,  unless  otherwise  expressly  provided. 
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Sko.  S770.  Property  lost  at  OBmlnE.  —  Aetions  to  r 
lost  at  any  kind  of  gambling  or  betting,  and  pnid  or  delivered,  if  brought  H 

tlie  loser,  sball  be  commenced  wUhin  ninety  days   next   aft^^r  such  psysH 
or  delivery.     If  bmuglit  tor  the  use  of  the   wife,  cbild,  or   children  or  iKit 
of  kin,  within  twelve  mouthn  from  the  expiration  of  the  ninety  d&ya;  if  bji 
oieditor  of  the  loser,  within  tweaty-four  months  from  the  etid  of  eaid  niait} 
days. 

Sec.  S771.    Slandor.  —  Actiong  for  ilanderoua  motda  s{)Oken  shall  be  a 
menced  williin  sii  montiie  after  the  wofis  are  ottered. 

Sec,  2772.  Ubel,  Permonal  Injurio*,  &c.  —  Actions  for  libel,  for  iujut 
to  thfl  perean,  falae  imprisomnent,.  malicious  pro^utioii,  criminat  conversadon, 
Mduotion,  breach  of  marriage  promiae,  aud  statute  penaltiea,  within  one  you 
after  canne  of  action  accrued. 

Sro.  27Ta.  Injnrlea  to  Property,  Ac.  —  Actions  for  injuries  to  perKmal  m 
teal  proptrly ;  acLiona  for  the  detpntion  or  conversion  of  personal  jnoperty,— 
vithia  three  yeant  from  the  accruing  of  tlie  cause  of  action. 

Sec.  2774.  Againat  Baretlfla  of  Collectiiig  Offloer.  «vli^  Proe«aa  n- 
tnmed  eatlafied.  —  Actions  againxt  atirettes  of  any  collecting  officer  for  failing 
to  pay  ovi?r  money  collecteil,  wiieti  he  has  made  return  of  an  execution  or  oUw 
proceiia.  that  Uia  money  is  made  or  the  process  satisfied,  witlitD  three  ysan 
from  the  retin'n  of  the  process. 

Sec.  2775.  TTie  and  Occupation.  Rent,  Surety  for  Offlclal  DelinqaanolM 
Ao.  —  Actions  for  the  n*e  and  occupation  of  land  and  for  rent,  actiotiis  agaiiul 
the  Hm'etiBB  of  guardians,  eiecnlors.  and  admiiiistrntorn,  shei^ilTs,  clerks,  and 
other  public  offlcera,  for  nonfeasance,  mt^feosancp.  and  malfe&sanca  in  officaj 
actions  rm  contract*  not  eUierwise  expressly  provided  for,  ^within  six  TMit 
ftfUr  the  cDiiK  of  action  accrued. 

Skc.  ^770-  Ouai-dlaiui,  Executors,  Ad minla tratora.  Public  Offioers,  ok 
Jndgmeuta,  Ac,  —  Actions  against  guardiaiia,  executors,  tuiniiiiistraton. 
aheriff.i.  cleiks,  and  othpr  public  officers  on  their  bonds:  actions  on  judamentj 
and  decrees  ot  courts  of  reeorii  of  Ibis  or  any  otlier  State  or  government,  and 
all  other  ca.- PS  not  expressly  provided  for,  —  within  ten  years  affer  the  cans* 
of  action  accrued. 

Sk<\  2777.  Xizception  In  Favor  of  Merchants'  Accounts.  —  The  limita- 
tions hiTein  provided  do  not  apply  to  such  actions  as  concern  the  trade  of  mer- 
chandisQ  between  mercliant  and  merchant,  their  agents  and  factors,  while  thf 
accounts  between  them  .ire  current. 

Sec.  2778.  Hutaal  Aoooants  between  IndlvIdualB.  ^Wlien  there  an 
mutual  accounts  between  persons  w  ho  are  not  merchants,  the  time  is  computed 
from  llie  true  date  of  the  last  ilj?m,  unless  the  account  is  liquidated  and  a  bal- 
ance Ktruck. 

St:<J-  2779.  Notes  issued  as  Money.  — The  provisions  of  this  chapter  do 
not  apply  to  actions  to  enforce  pnymt-iit  of  bills,  notes,  or  other  evidences  of 
debt  issued  or  put  in  circulation  as  money. 

Skc.  2780.  Time  runs  from  Accrual  of  Rl^t,  not  DemEuid.  —  When  i 
right  exists,  but  a  demand  is  necessary  to  entitle  the  party  to  an  action,  the 
limitation  eommetice.'*  from  the  time  the  plaintiff's  right  to  make  the  demand 
was  completed,  and  not  fiom  the  date  of  tlie  demand. 
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8bc.  2781.  From  Reccnrery  against  Prinoipal  for  Do^nlt  of  Agent  — 
When  an  injut^  ariBes  from  the  act  or  omiMiou  of  a  deputy  or  agent,  the  time 
for  the  limitation  of  an  action  by  the  principal  against  such  deputy  or  agent 
does  not  commence  to  run  until  the  liability  of  the  principal  for  the  act  or 
omission  is  ascertained  by  suit  of  the  aggrieved  party  against  such  principal 
or  otherwise. 

Sec.  2782.  From  Payment  of  Honey  by  Suxety,  or  Judgment  against 
him.  —  So,  also,  the  time  for  the  limitation  of  an  action  by  surety  or  accommo- 
dation indorser  against  his  principal  on  n^fotiable  paper,  or  for  any  matter 
growing  out  of  Uie  suretyship,  does  not  commence  to  run  until  judgment  if 
rendered  against  the  sui*ety  or  indorser,  or  he  has  paid  the  money. 

Skc.  2783.  Action  barred  in  another  State.— When  the  statute  of  limi- 
tations of  another  State  or  govemment  has  created  a  bar  to  an  action  upon  a 
cause  accruing  therein,  whilst  the  party  to  be  charged  was  a  resident  in  such 
State  or  under  such  government,  the  bar  is  equally  effectual  in  this  State. 

Sfx;.  2784.  Against  Personal  RepresentatiTe  by  Resident  and  Non-resip 
dent  —  Actions  against  the  personal  representatives  of  a  deceased  person 
shall  be  commenced  by  a  resident  of  the  State  within  two  years,  and  by  a  non- 
resident within  three  years,  after  the  qualification  of  the  personal  representa- 
tive, if  the  cause  of  action  accrued  in  the  lifetime  of  the  deceased,  or  otherwise 
from  the  time  the  cause  of  action  accrued. 

Sec.  2784  a.  Above  Section  suspended. —  The  statute  of  limitations  pre- 
scribed in  chapter  2,  article  8,  section  2784,  of  the  Code  of  Tennessee,  sliall 
not  be  held  to  operate,  or  the  time  be  computed  from  the  sixth  of  May,  1861, 
to  the  first  of  January,  1867;  and  from  and  after  the  first  day  of  January,  1867, 
said  statute  of  limitation  shall  commence  its  operation  according  to  existing 
laws. 

Sec.  2785.  Delay  upon  Speoial  Request  not  oounted.  —  Any  delay 
granted  by  the  person  entitled  to  sue  at  the  special  request  of  the  personal  rep- 
resentative, shall  not  be  counted  in  the  time  specified  in  the  foregoing 
section. 

[»*  Foregoing  section  "  means  2784.] 

Sec.  2786.  Seven  Tears'  Bar  in  Favor  of  I>ecedents'  Bstates.  —  But  all 
actions  against  the  personal  representatives  of  a  decedent  for  demands  against 
such  decedent  shall  be  brought  within  seven  years  after  his  death,  notwith- 
standing any  disability  existing,  otherwise  they  will  be  forever  barred. 


TEXAS. 

REVISED  STATUTES,  1879.    Titxe  62. 

LnCITATlOIIS. 

Chap.  1.  —  Limkatum  of  Actions  for  Land* 

Articls  8191.  Three  Tears'  Possession,  when  a  Bar.  —  Every  snit  to 
be  instituted  to  recover  real  estate,  as  against  any  person  in  peaceable  and  ad- 
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verse  possessioD  thereof  under  title  or  color  of  title,  shall  be  institated  within 
three  years  next  after  the  cause  of  action  shall  have  accrued,  and  not  after- 
ward. 

Abt.  8192.  "Title"  and  *  Color  of  Title'  defined.  — By  the  tern 
'^  title,"  as  used  in  the  preceding  article,  is  meant  a  regular  chain  of  transfer 
from  or  under  the  sovereignty  of  the  soil,  and  by  **  color  of  title  "  is  meant  i 
consecutive  chain  of  such  transfer  down  to  such  person  in  possession,  withoat 
being  regular,  as  if  one  or  more  of  the  memorials  or  muniments  be  not  r^g^is- 
tered,  or  not  duly  registered,  or  be  only  in  writing,  or  such  like  defect  as  maj 
not  extend  to  or  include  the  want  of  intrinsic  fairness  and  honesty;  or  when 
the  party  in  possession  shall  hold  the  same  by  a  certificate  of  head  right,  land 
warrant  or  land  scrip,  with  a  chain  of  transfer  down  to  him  in  possession. 

Art.  8193.  Five  Tears'  Poeaeeiion,  when  a  Bar.  —  Every  suit  to  be 
instituted  to  recover  real  estate  as  against  any  person  having  peaceable  and 
adverse  possession  thereof,  cultivating,  using,  or  enjoying  the  same  and  paying 
taxes  thereon,  if  any,  and  claiming  under  a  deed  or  deeds  duly  registered,  shiU 
be  instituted  within  five  years  next  after  the  cause  of  action  shall  have  accrued, 
and  not  afterwards:  Provided,  that  this  article  shall  not  apply  to  anyone  io 
possession  of  land,  who,  in  the  absence  of  this  statute  [article],  would  deraign 
title  through  a  forged  deed:  Provided  further^  that  no  one  claiming  under  i 
forged  deed,  or  deed  executed  under  a  forged  power  of  attorney,  shall  be 
allowed  the  benefits  of  this  article. 

Art.  8194.  Ten  Tears'  Possession,  'when  a  Bar.  —  Any  person  wbo 
has  the  rii^ht  of  action  for  the  recovery  of  any  lands,  tenements,  or  hereditir 
ments  against  another  having  peaceable  and  adverse  possession  thereof,  culti- 
vating, using,  or  enjoying  the  same,  shall  institute  his  suit  Uierefor  within  ten 
years  next  after  his  cause  of  action  shall  have  accrued,  and  not  afterward. 

Art.  3195.  Ten  Tears'  Possession  oonstmed  to  embraoe,  what  — 
The  peaceable  and  adverse  possession  contemplated  in  the  preceding  article,  u 
against  the  person  having  right  of  action,  shall  be  construed  to  embraoe  not 
more  than  one  hundred  and  sixty  acres,  including  the  improvements,  or  the 
number  of  acres  actually  enclosed,  should  the  same  actually  exceed  one  hundred 
and  sixty  acres ;  but  when  such  possession  is  taken  and  held  under  some  writ^ 
ten  memorandum  of  title,  other  than  a  deed,  which  fixes  the  boundaries  of  tbe 
possessor's  claim  and  is  duly  registered,  such  peaceable  possession  shall  be  ooor 
strued  to  be  coextensive  with  the  boundaries  specified  in  such  instrument 

Art.  3196.  Possession  gives  full  Title,  when.  —  Whenever  in  any  ease 
the  action  of  a  person  for  the  recovery  of  real  estate  is  barred  by  any  of  the 
provisions  of  this  chapter,  the  person  having  such  peaceable  and  adfeise  poi- 
session  shall  be  held  to  have  full  title,  precluding  all  claims. 

Art.  3197.  "  Peaceable  Possession  "  defined.  —  **  Peaceable  possessian,*^ 
within  the  meaning  of  this  chapter,  is  such  as  is  continuous,  and  not  inte^ 
rupted  by  adverse  suit  to  recover  the  estate. 

Art.  8198.  **  Adverse  Possession  "  defined.  —  "  Adverse  possessioii "  i> 
an  actual  and  visible  appropriation  of  the  land,  commenced  and  continued 
under  a  claim  of  right  inconsistent  with  and  hostile  to  the  claim  of  another* 

Art.  3199.  Possession  may  be  held  by  Different  Persons.  —  Pm^ 
able  and  adverse  possession  need  not  be  continued  in  the  same  persos,  bat 
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when  held  by  different  persons  saccessively  there  must  be  a  privity  of  estate 
between  them. 

Art.  3200.  Right  of  Bute  not  barred,  &o.  —  The  right  of  the  State  of 
Texas  shall  not  be  barred  by  any  of  the  provisions  of  this  chapter. 

Art.  3201.  Does  not  run  against  Infanta,  Married  Women,  &o.  — 
If  a  person  entitled  to  commence  suit  for  the  recovery  of  real  property,  or  to 
make  any  defence  founded  on  the  title  thereto,  be,  at  the  time  such  title  shall 
first  descend  or  the  adverse  possession  commence,  — 

1.  Under  the  age  of  twenty-one  years ;  or, 

2.  A  married  woman ;  or, 

3.  Of  unsound  mind;  or, 

4.  A  person  imprisoned,  — 

The  time  during  which  such  disability  shall  continue  shall  not  be  deemed  any 
portion  of  the  time  limited  for  the  commencement  of  such  suit  or  the  making 
of  such  defence ;  and  such  person  shall  have  the  same  time,  after  the  removal 
of  his  disability,  that  is  allowed  to  others  by  the  provisions  of  this  chapter. 

Chap.  2. — Limitation  of  Personal  Actions. 

Art.  3202.  Actiona  to  be  oommenoed  in  One  Tear.  —  There  shall 
be  commenced  and  prosecuted  within  one  year  after  the  cause  of  action  shall 
have  accrued,  and  not  afterward,  all  actions  or  suits  in  court  of  the  following 
description :  — 

1.  Actions  for  injuries  done  to  the  person  of  another. 

2.  Actiona  for  malicious  prosecution,  or  for  injuries  done  to  the  character  or 
reputation  of  another  by  libel  or  slander. 

3.  Actions  for  damages  for  seduction,  or  breach  of  promise  of  marriage. 

4.  Actions  for  injuries  done  to  the  person  of  another  when  death  ensued 
from  such  injuries;  and  the  cause  of  action  shall  be  considered  as  having 
accrued  at  the  death  of  the  party  injured. 

Art.  3203.  Actiona  to  be  oommenoed  in  Two  Teara.  —  There  shall 
be  commenced  and  prosecuted  within  two  years  after  the  cause  of  action  shall 
have  accrued,  and  not  afterward,  all  actions  or  suits  in  court  of  the  following 
description :  — 

1.  Actions  of  trespass  for  injury  done  to  the  estate  or  the  property  of 
another. 

2.  Actions  for  detaining  the  personal  property  of  another,  and  for  convert- 
ing such  personal  property  to  one's  own  use. 

3.  Actions  for  taking  or  carrying  away  the  goods  and  chattels  of  another. 

4.  Actions  for  debt  where  the  indebtedness  is  not  evidenced  by  a  contract 
in  writing. 

5.  Actions  upon  stated  or  open  accounts,  other  than  such  mutual  and  cur- 
rent accounts  as  concern  the  trade  of  merchandise  between  merchant  and 
merchant,  their  factors  or  agents. 

Art.  3204.  Shall  run  againat  eaoh  Item,  when.  —  In  all  accounts,  ex- 
cept those  between  merchant  and  merchant  as  aforesaid,  their  factors  and 
agents,  the  respective  times  or  dates  of  the  delivery  of  the  several  articles 
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oharged  shall  be  particularly  specified,  and  limitaUon  shaU  mn  against  eack 
item  from  the  date  of  such  delivery,  unless  otherwise  specially  contmcted. 

Art.  3205.  What  Aotiona  barrad  in  Four  7aam.  —  There  shall  be 
commenced  and  prosecuted  within  four  years  after  the  cause  of  action  shall 
have  accrued,  and  not  afterward,  all  actions  or  suits  in  court  of  the  following 
description :  — 

1.  Actions  for  debt,  when  the  indebtedness  is  evidenced  by  or  founded  upon 
any  contract  in  writing. 

2.  Actions  for  the  penalty,  or  for  damages  on  the  penal  clause  of  a  bond  to 
convey  real  estate. 

3.  Actions  by  one  partner  against  his  copartner  for  a  settlement  of  the 
partnership  accounts,  or  upon  mutual  and  current  accounts  oonceming  the 
trade  of  merchandise  between  merchant  and  merchant,  their  factors  or  ageoti; 
and  the  cause  of  action  shall  be  considered  as  having  accrued  on  a  cessatioo  of 
the  dealings  in  which  they  were  interested  together. 

Art.  8206.  On  Bond  of  Bxacutor,  Adn&iniatrator,  or  Guardian.— 
All  suits  on  the  bond  of  any  executor,  administrator,  or  guardian  shall  be  com- 
menced and  prosecuted  within  four  yeai*s  next  after  the  death,  resignation, 
removal,  or  discharge  of  snch  executor,  administrator,  or  guardian,  and  not 
thereafter. 

Art.  8207.  All  other  Actions.  —  Every  action  other  than  for  tht  rioof- 
ery  of  real  estate,  for  which  no  limitation  is  otherwise  {n^scribed*  shall  bl 
brought  within  four  years  next  after  the  right  to  bring  the  same  shall  hsit 
accrued,  and  not  afterward. 

Art.  3208.  Actions  on  Foreign  Judgments.  —  Everj  aetion  apon  s 
Judgment  or  decree  rendered  in  any  other  State  or  Territory  of  the  United 
States,  in  the  District  of  Columbia,  or  in  any  foreign  country,  shall  be  bsmd, 
if  by  the  laws  of  such  State  or  country  such  action  would  there  be  barrsd,  sod 
the  judgment  or  decree  be  incapable  of  being  otherwise  enforced  there;  and 
whether  so  barred  or  not,  no  action  against  a  person  who  shall  have  resided  ift 
this  State  during  the  ten  years  next  preceding  such  aotion  shall  be  brou^ 
upon  any  such  judgment  or  decree  rendered  more  than  ten  years  befors  the 
commencement  of  such  action. 

Art.  3209.  Aotiona  for  Spsoifio  Performance.  —  Any  action  for  tfci 
specific  performance  of  a  coutract  for  the  conveyance  of  real  estate  shsll  bl 
commenced  within  ten  years  next  after  the  cause  of  action  shall  have  aocnied, 
and  not  afterward. 

Art.  3210.  Judgment  shall  be  revived,  when.  —  A  judgment  in  snj 
court  of  record  within  this  State,  where  execution  has  not  issued  within  iwdn 
months  after  the  rendition  of  the  judgment,  may  be  revived  by  $dr§facimf  or 
an  action  of  debt  brought  thereon  within  ten  years  after  the  date  of  siiefa  jsdf* 
ment,  and  not  after. 

Art.  8211.  On  Motion  tot  retoming  Bzeoutioii.  ^^  Where  exeestios 
has  issued  and  no  return  is  made  thereon,  the  party  in  whose  favor  the  mm 
was  issued  may  move  against  any  sheriff  or  other  officer  and  his  sunties  iv 
not  returning  the  same  within  fire  years  from  the  day  on  which  it  was  letan- 
able,  and  not  after. 

Art.  3212.  On  the  AoUon  of  Forcible  Bntry,  &c.  — No  action  of  <» 
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cible  entry  or  forcible  detainer,  M  provided  for  by  law,  shall  be  prosecuted 
at  any  time  after  two  years  from  the  oommenoement  of  the  faroible  entry  or 
detainer* 

Art.  d218«  On  Actloiui  to  oonteat  a  Will.  —  Any  person  interested  in 
any  will  which  shall  have  been  probated  under  the  laws  of  this  State  may  in- 
stitute suit  in  the  proper  court  to  contest  Uie  validity  thereof  within  four  years 
after  such  will  shall  have  been  admitted  to  probate,  and  not  afterward. 

Akt.  8214.  In  Oaaa  of  £*oTgery,  &o«.  Action  aoomes,  when.  —  Any 
heir-at-law  of  the  testator,  or  any  other  person  interested  in  his  estate,  may  in- 
stitute suit  in  the  proper  court  to  cancel  a  will  for  forgery  or  other  fraud  within 
four  years  after  the  discovery  of  such  forgery  or  fraud,  and  not  afterward. 

Chap.  3.  —  General  ProtisioM. 

Art.  3215.  Buapenaion  daring  Late  War.  —  The  laws  of  limitation  of 
civil  suits  in  this  State  shall  be  considered  as  suspended  during  the  late  civil 
War,  commencing  on  the  twenty-eighth  day  of  January,  1861,  and  ending  on 
the  thirtieth  day  of  March,  1870;  but  nothing  herein  shall  be  held  to  revive 
any  cause  of  action  heretofore  barred. 

Art.  3216.  Time  of  Temporary  Absence  not  counted.  —  If  any  person 
against  whom  there  shall  be  cause  of  action  shall  be  without  the  limits  of  this 
State  at  the  time  of  the  accruing  of  such  action,  or  at  any  time  during  which 
the  same  might  have  been  maintained,  the  person  entitled  to  such  action  shall 
be  at  liberty  to  bring  the  same  against  such  person  after  his  return  to  the  State, 
and  the  time  of  such  person's  absence  shall  not  be  accounted  or  taken  as  a  pari 
of  the  time  limited  by  any  of  the  provbions  of  this  title. 

Art.  3217.  Death  of  Owner,  &o.,  shall  stop  Limitation  until,  &a  — 
In  case  of  the  death  of  any  person  in  whose  favor  there  may  be  cause  of  action, 
the  law  of  limitation  shall  cease  to  run  against  such  cause  of  action  until  twelve 
months  after  such  dea^,  unless  an  administrator  or  executor  shall  have  sooner 
qualified  according  to  law  upon  such  deceased  person's  estate;  then  and  in  thai 
case  the  said  law  of  limitation  shall  only  cease  to  run  until  such  qualification. 

Art.  3218.  Death  of  Person,  Ac,  against  whom,  &o.  ^In  case  of 
the  death  of  any  person  against  whom  there  may  be  cause  of  action,  the  law  of 
limitation  shall  cease  to  run  against  such  cause  of  action  until  twelve  months 
after  such  death,  unless  an  administrator  or  executor  shall  have  sooner  qualified 
according  to  law  upon  such  deceased  person's  estate;  then  and  in  that  case  the 
said  law  of  limitation  shall  only  cease  to  run  until  such  qualification. 

Art.  3219.  Acknowledgment  must  be  in  "Writing. —  When  an  action 
may  appear  to  be  barred  by  a  law  of  limitation,  no  acknowledgment  of  the 
justness  of  the  claim  made  subsequent  to  the  time  it  became  due  shall  be 
admitted  in  evidence  to  take  the  case  out  of  the  operation  of  the  law,  unless 
such  acknowledgment  be  in  writing,  and  signed  by  the  party  to  be  charged 
thereby. 

Art.  3220.  Limitation  must  be  pleaded,  &a  —  The  laws  of  limitation 
of  this  State  shall  not  be  made  available  to  any  person  in  any  suit  in  any  of 
the  courts  of  this  State,  unless  it  be  specially  set  forth  as  a  defence  in  this 
answer. 


^n 


BTATCTES   OF  LIMITATIOSS. 


"1 


Art.  3221.  PrMumption  of  Death,  wben,  *o.  —  Any  persoD  abaenUnf. 
himsolf  bejoiid  8ea,  or  elsevfhere.  for  seven  years  sucoe&eJTely,  shall  be  pri»- 
Bumed  to  be  dead,  in  hny  cause  wberein  liis  death  may  come  in  question,  ddJoi. 
proof  l>e  made  that  he  was  alive  nithin  tbat  time;  but  an  esttite  re>covered  n 
auch  presumption,  if  in  a  subsequent  action  or  suit  the  person  presumed  to  b> 
dead  fthnll  be  proved  to  be  living,  shiill  be  restored  to  him  nho  shall  have  bwa 
evicted,  and  he  may,  moreover,  demand  and  recover  the  rent»  and  profits  of 
the  estate  during  such  time  u  he  shall  be  deprived  thereof,  with  lawfol 
iuterest.  i 

Art.  3222.  Umitatloii  ahall  not  ran  agalnat  Infants,  Ao. — If  a  per- 
ton  entitled  to  bring  any  action  oth^r  than  those  mentioned  in  chapter  one  <f 
this  title  be,  at  the  time  the  cause  of  action  accrues,  either  — 

1.  linder  the  age  of  twenty-ona  years; 

2.  A  married  woman; 

3.  Of  unsound  mind;  or, 

4.  A  person  imprisoned,  — 

The  time  of  such  di.iabilitj  shall  not  be  deemed  a  portion  of  the  time  limited 
for  the  commencement  of  the  action,  and  such  person  shaJI  have  the  same  lima 
after  the  removal  of  hia  disability  that  is  allowed  to  others  by  the  provisions  of 
this  title. 

AiET.  3223.  Aotton  against  Immifrant  barred,  vrben.  —  No  action  shall 
be  brought  against  any  immigrant  of  the  State  to  recover  a  claim  nhich  vtm 
barred  by  the  law  of  limitatioiiH  of  that  Stale  or  country  from  which  lie  emi- 
grated; nor  shall  any  action  be  brought  to  recover  money  from  an  immigrajit 
who  was  relenwd  from  its  payment  by  the  bankrupt  or  insolveut  laws  of  the 
State  or  country  from  vhich  he  emigroted. 

Aht.  3231.  Debts  inonrred  prior  to  Removal  of  Person  to  thla 
Stata.  —  No  demand  again>it  any  person  who  shall  hereafter  remove  to  this 
Stati',  incurred  prior  to  his  removal,  shall  be  barred  by  the  statute  of  limitations 
until  he  shall  h.ive  resided  in  this  Stale  tor  the  spnce  of  twelve  iiioutli.s;  Prn- 
viilcit,  tli.it  nothing  in  this  article  shall  be  construed  to  affect  the  provisions  of 
the  preceding  article. 

AuT.  32'25  One  Disability  not  tacked  to  another. —  The  [x-riod  of 
limitation  shall  not  be  extended  by  the  connection  of  one  disability  with  an- 
other; and  when  the  law  of  limitation  shall  liegin  lo  run,  it  shall  continue  to 
run,  notwithstanding  any  sii[>ervening  disability  of  the  party  entitled  to  sue  or 
liable  to  be  sued, 

AtiT.  3J2(I.  Claims  barred  under  Pre-exlstine  Laws,  Ac.  —  No  one  of  the 
provisiims  of  this  title  shall  be  so  construed  wi  to  revive  any  claim  which  ij 
barred  by  pre-existing  laws;  and  .ill  claims  against  which  limitation  under 
said  laws  had  coinnienced  lo  run  ,=hall  be  barred  liy  the  la|>se  of  time  which 
wouhl  have  barred  them  had  thone  laws  continued  in  force:  Prori'led,  the  said 
time  lie  shorUr  than  that  by  which  tliey  would  have  beeu  barred  by  the  other 
articles  of  this  title. 
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CODE,  1878.    TiTLB  45,  Chap.  146. 
Limitation  of  Suits. 

Limitation  of  Entry  on  or  Action  for  Land. 

Section  1.  Limitatioii  of  Entry.  — No  person  shall  make  an  entry  on,  or 
bring  an  action  to  recover,  any  land  lying  east  of  the  Alleghany  Mountains, 
but  within  fifteen  years,  or  any  land  lying  west  of  the  Alleghany  Mountains, 
but  within  ten  years  next  after  the  time  at  which  the  right  to  make  such  entxy, 
or  bring  such  action,  shall  have  first  accrued  to  himself,  or  to  some  other  per- 
son through  whom  he  claims.  But  for  the  purposes  of  this  act,  the  county  of 
Carroll  shall  be  held  and  considered  as  lying  wholly  west  of  the  Alleghany 
Mountains. 

Sec.  2.  Right  not  saved  by  Claim. «  And  as  to  any  lands  actually  lying 
in  the  said  county  of  Carroll,  east  of  the  Alleghany  Mountains,  nothing  in  the 
last  clause  of  the  first  section  of  this  act  shall  affect  any  action  now  pending, 
or  prevent  the  making  of  any  entry,  or  the  bringing  of  any  action,  within  two 
years  next  after  the  passage  hereof;  but  every  such  action  now  pending,  and 
every  such  entry  or  action  that  may  hereafter  be  made  or  brought,  within  the 
last-mentioned  time,  shall  be  governed  by  the  law  existing  immediately  before 
the  passage  hereof,  and  all  actions  pending  and  entries  made,  prior  to  the  pas- 
sage of  this  act,  elsewhere  than  in  Canx>ll  County,  shall  be  governed  by  the  law 
in  force  the  day  prior  to  the  passage  of  this  act. 

Approved  Feb.  22,  1878. 

Sec.  3.  Right  not  saved  by  Claim.  —  No  continual  or  other  claim  upon 
or  near  any  land  shall  preserve  any  right  of  making  an  entry  or  of  bringing  an 
action. 

Sec.  4.  Further  Time  allowed  Infants,  Ac  —  If,  at  the  time  at  which 
the  right  of  any  person  to  make  entry  on  or  bring  an  action  to  recover  any  land 
shall  have  first  accrued,  such  person  was  an  infant,  married  woman,  or  insane, 
then  such  person,  or  the  person  claiming  through  him,  may,  notwithstanding 
the  said  period  mentioned  in  the  first  section  shall  have  expired,  make  an  entry 
on  or  bring  an  action  to  recover  such  land,  within  ten  years  next  after  the  time 
at  which  the  person  to  whom  such  right  shall  have  first  accrued  as  aforesaid, 
shall  have  ceased  to  be  under  such  disability  as  existed  when  the  same  so 
accrued  or  shall  have  died,  whichever  shall  first  have  happened. 

Sec.  5.  Disabilities.  —  The  preceding  section  is  subject  to  these  provisos: 
that  no  such  entry  or  action  shall  be  made  or  brought  by  any  person  who,  at 
the  time  at  which  his  right  to  make  or  bring  the  same  shall  have  first  accrued, 
shall  be  under  any  such  disability,  or  by  any  person  claiming  through  him,  but 
within  thirty  years  next  after  the  time  at  which  such  right  shall  have  first 
accrued,  although  the  person  under  disability  at  such  time  may  have  remained 
under  the  same  during  the  whole  of  such  thirty  years,  or  although  the  term  of 
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ten  years  f i*om  the  period  at  'which  he  shall  have  ceased  to  be  under  any  such 
disability,  or  have  died,  shall  not  have  expired;  and  when  any  person  shall  be 
under  any  such  disability  at  the  time  at  which  his  right  to  make  an  entry  or 
bring  an  action  shall  have  first  accrued,  and  shall  depart  this  life  without  having 
ceased  to  be  under  any  such  disability,  no  time  to  make  an  entry  or  to  bring  an 
action,  beyond  the  time  prescribed  in  the  first  section  neJCt  after  the  right  of 
such  person  shall  have  first  accrued,  or  the  ten  years  next  after  the  period  of 
his  death,  shall  be  allowed  by  reason  of  the  disability  of  any  other  person. 

Secs.  0-7.   Act  of  March  2,  1866,  excluded  the  time  between  April  17, 
;  1861,  and  March  2,  1866,  from  the  operation  of  statutes  of  limitation,  and 
confirms  certain  acts  of  the  rebel  legislature. 

Sec.  8.  liimitation  of  Personal  Aotioas  senarally.  •— Every  action  to 
-  recover  money  which  is  founded  upon  an  award,  or  on  any  contract  other  thaa 
'  a  judgment  or  recognizance,  shall  be  brought  within  the  following  number  of 
years  next  after  the  right  to  bring  the  same  shall  have  first  accrued,  that  ia  to 
say  :  if  the  case  be  upon  an  indemnifying  bond  taken  under  any  statute,  or 
upon  a  bond  of  an  executor,  administrator,  guardiim,  curator,  committet, 
sheriff  or  sergeant,  clerk  or  deputy-clerk,  or  any  other  fiduciary  or  publie 
officer,  within  ten  years  ;  if  it  be  upon  any  other  contract  by  writing  under 
seal,  within  twenty  years  ;  if  it  be  upon  an  award,  or  be  upon  a  contract  by 
writing,  signed  by  the  party  to  be  charged  thereby,  or  by  his  agent,  but  Dot 
imder  seal,  within  five  years;  and  if  it  be  upon  any  contract,  within  five  yean, 
^  unless  it  be  an  action  for  any  articles  charged  in  any  store  account,  in  which 
case  the  action  may  be  brought  within  two  years,  or  an  action  by  one  partMr 
against  his  copartner  for  a  settlement  of  the  partnership  accounts,  or  upon 
accounts  concerning  the  trade  of  merchandise  between  merchant  and  mer* 
chant,  their  factors  or  servants,  where  the  action  of  account  would  lie,  in  either 
of  which  cases  the  action  may  be  brought  until  the  expiration  of  five  yetia 
from  a  cessation  of  the  dealings  in  which  they  are  interested  together,  but  not 
after. 

Sec.  9.  Limitation  on  Bonds  of  Fiduciaries*  —  The  right  of  action  upoa 
the  bond  of  an  executor,  administrator,  guardian,  curator,  or  committee,  orol 
a  sheriff,  or  sergeant  acting  as  such,  shall  be  deemed  to  have  first  accrued  as 
follows:  Upon  a  bond  of  a  guardian  or  curator  of  a  ward,  from  the  time  of 
the  ward's  attaining  the  age  of  twenty-one  years,  or  f  i*om  the  termination  of 
the  guardian's  or  curator's  office,  whichever  shall  happen  first;  and  upon  tha 
bond  of  any  personal  representative  of  a  decedent  or  committee  of  an  inaaat 
person,  the  right  of  action  of  a  person  obtaining  execution  against  such  rqirt> 
sentative  or  committee,  or  to  whom  payment  or  delivery  of  estate  in  the  handa 
of  such  representative  or  committee  shall  be  ordered  by  a  court  acting  i^os 
his  account,  shall  be  deemed  to  have  first  accrued  from  the  return-day  of  nch 
execution,  or  from  the  time  of  the  right  to  require  payment  or  delivery  upon 
such  order,  whichever  shall  happen  first.  And  as  to  any  suit  against  sidi 
fiduciary  himself,  or  his  representative,  which  could  have  besn  maintained  if 
he  had  given  no  bond,  there  shall  be  no  other  limitation  than  would  exiat  if 
the  preceding  section  was  not  passed. 

Sec.  10.  Where  there  is  a  New  Promise  in  Writing.  —  If  sny  penoa 
against  whom  the  right  shall  have  so  accrued  on  an  award,  or  on  any  aaoli 
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contract,  shall,  by  writing  signed  by  him  or  his  agent,  promise  payment  of 
money  on  such  award  or  contract,  the  person  to  whom  the  right  shall  have  so* 
accrued  may  maintain  an  action  for  the  money  so  promised,  within  such 
number  of  years  after  the  said  promise  as  it  might  originally  have  been 
maintained  within,  upon  the  award  or  contract,  and  the  plaintiff  may  either 
sue  on  such  promise  or  on  the  original  cause  of  action,  and  in  the  latter  case, 
in  answer  to  a  plea  under  the  eighth  section,  may,  by  way  of  replication,  state 
such  promise,  and  that  such  action  was  brought  within  the  said  number  of 
years  thereafter;  but  no  promise,  except  by  writing  as  aforesaid,  shall  take 
any  case  out  of  the  operation  of  the  said  eighth  section  or  deprive  any  party 
of  the  benefit  thereof.  An  acknowledgment  in  writing  as  aforesaid,  from 
which  a  promise  of  payment  may  be  implied,  shall  be  deemed  to  be  such 
promise  in  the  meaning  of  this  section. 

8kc.  11.  Bffeot  of  Promisa  of  Personal  Representative  or  Joint 
Oontr actor.  —  No  acknowledgment  or  promise  by  any  personal  representative 
of  a  decedent,  or  by  one  of  two  or  more  joint  oontraotora,  shall  charge  the 
estate  of  such  decedent,  or  charge  any  other  of  such  contractors,  in  any  case  in 
which  but  for  such  acknowledgment  or  promise  the  decedent's  estate  or 
another  contractor  could  have  been  protected  under  the  eighth  section. 

6kc.  12.  Effect  on  Right  of  Action  of  Devise  lot  Payment  of  Debts 
—  Ko  provision  in  the  will  of  any  testator  devising  his  real  estate,  or  any  part 
thereof,  subject  to  the  payment  of  his  debts,  or  charging  the  same  therewith, 
shall  prevent  this  chapter  from  operating  against  such  debts,  unless  it  plainly 
appear  to  be  the  testator's  intent  that  it  shall  not  so  operate. 

Skc.  13.  Limitation  of  Actions,  &0.,  on  Rdoognisanoss.  — Every  action 
or  icire  facias  upon  a  recognizance  shall  be  commenced,  if  the  recognizance  be 
not  of  bail  in  a  civil  suit,  within  ten  years  next  after  the  right  to  bring  the 
same  shall  have  first  accrued ;  and  if  the  recognizance  be  of  such  bail,  within 
three  years  after  the  right  to  sue  out  execution  upon  the  judgment  in  such  suit  | 
shall  have  accrued,  omitting  in  the  computation  of  time  such  part  of  said 
three  years  as  the  right  to  sue  such  execution  shall  have  been  suspended  by 
injunction,  supersedeas,  or  other  legal  process. 

Sec.  14.  Of  Actions  not  before  specifisd. -^  Every  personal  action  for 
which  no  limitation  is  otherwise  prescribed  shall  be  brought  within  five  years 
next  after  the  right  to  bring  the  same  shall  have  accrued,  if  it  be  for  a  matter 
of  such  nature  that  in  case  a  party  die  it  can  be  brought  by  or  against  his  rep* 
resentative;  and  if  it  be  for  a  matter  not  of  such  nature,  shall  be  brought 
within  one  year  next  after  the  right  to  bring  the  same  shall  hai^  accrued. 

8ec.  15.  Actions  on  Judgments,  Ac,  of  another  State.  —  Every  action 
upon  a  judgment  or  decree  rendered  in  any  other  State  or  country  shall  be 
barred,  if  by  the  laws  of  such  State  or  country  such  action  would  then  be  yv. 

barred,  and  the  judgment  or  decree  be  incapable  of  being  otherwise  enforced 
there;  and,  whether  so  barred  or  not,  no  action  against  a  person  who  shall 
have  resided  in  this  State  during  the  ten  years  next  preceding  such  action 
shall  be  brought  upon  any  such  judgment  or  decree,  rendered  more  than  ten 
years  before  the  commencement  of  such  action. 

Sbc.  16.  Suits  to  avoid  Voluntary  Desds^  Ao^  and  to  repeal  Orsnta 
•—No  gift,  ooDveyance,  assignment,  transfer,  or  ohargoi  which  is  not  on  oon- 
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sideration  deemed  valuable  in  law,  shall  be  avoided,  either  in  whole  or  in  pttt, 
for  that  cause  only,  unless  within  five  years  after  it  is  made  suit  be  brou^ 
for  that  purpose,  or  the  subject  thereof,  or  some  part  of  it,  be  distrained  or 
levied  upon  by  or  at  the  suit  of  a  creditor,  as  to  whom  such  gift,  conveyanoe, 
assignment,  transfer,  or  charge  is  declared  to  be  void  by  the  second  section  of 
the  14th  chapter. 

Sec.  17.  A  bill  in  equity  to  repeal,  in  whole  or  in  part,  any  grant  of  Isod 
by  the  Commonwealth,  shall  be  brought  within  ten  years  next  after  the  dite 
of  such  grant. 

Sec.  18.  Saving  in  Case  of  Infants.  —  If  any  person  to  whom  the  right 
accrues  to  bring  any  such  personal  action,  or  scire  facias,  or  any  such  bill  to 
repeal  a  grant,  shall  be,  at  the  time  the  same  accrues,  an  infant,  married 
woman,  or  insane,  the  same  may  be  brought  within  the  like  number  of  yetrs 
after  his  becoming  of  full  age,  unmarried,  or  sane,  that  is  allowed  to  a  person 
having  no  such  impediment  to  bring  the  same  after  the  right  accrues,  or  sfter 
such  acknowledgment  as  aforesaid,  except  that  it  shall  in  no  case  be  brought 
after  twenty  years  from  the  time  when  the  right  accrued. 

Sec.  19.  Saving  In  Favor  of  Deoedenf  a  Batata.  —  If  a  person  die  be- 
fore the  time  at  which  any  right  mentioned  in  this  chapter  would  hsfe 
accrued  to  him,  if  he  had  continued  alive,  and  there  be  an  interval  of  more 
than  five  years  between  the  death  of  such  person  and  the  qualification  of  his 
personal  representative,  such  personal  representative  shall,  for  the  purposes  of 
this  chapter,  be  deemed  to  have  qualified  on  the  last  day  of  the  said  five 
years. 

Sec.  20.  Saving  to  Plaintiff  where  sning  'wwm  prevented  by  I>efend- 
ant.  —  Where  any  such  right  as  is  mentioned  in  this  chapter  shall  accrue 
against  a  person  who  had  before  resided  in  this  State,  if  such  person  shall,  by 
departing  without  the  same,  or  by  absconding  or  concealing  himself,  or  by 
any  other  indirect  ways  or  means  obstruct  the  prosecution  of  such  right,  the 
time  that  such  obstruction  may  have  been  continued  shall  not  be  computed  u 
any  part  of  the  time  within  which  the  said  right  might  or  ought  to  have  been 
prosecuted.  But  this  section  shall  not  avail  against  any  other  person  than 
him^so  obstructed,  notwithstanding  another  might  have  been  jointly  sued  with 
him  if  there  had  been  no  such  obstruction.  And  upon  a  contract  which  was 
made  and  was  to  be  performed  in  another  State  or  country,  by  a  person  who 
then  resided  therein,  no  action  shall  be  maintained  after  the  right  of  action 
thereon  is  barred  by  the  laws  of  such  State  or  country. 

Sec.  21.  Further  Time  given  In  Certain  Cases.  —  If  an  action,  com- 
menced within  due  time,  in  the  name  of  or  against  one  or  more  plaintifEs  or 
defendants,  abate  as  to  one  of  them  by  the  return  of  no  inhabitant,  or  by  his 
or  her  death  or  marriage,  or  if,  in  an  action  commenced  within  due  time,  jadg- 
ment  for  the  plaintiff  shall  be  arrested  or  reversed,  upon  a  ground  which  does 
not  preclude  a  new  action  for  the  same  cause,  or  if  there  be  occasion  to  bring 
a  new  suit  by  reason  of  the  loss  or  destruction  of  any  of  the  papers  or  records 
in  a  former  suit  which  was  in  due  time;  in  every  such  case,  notwithstanding 
the  expiration  of  the  time  within  which  a  new  action  or  suit  must  otherwise 
have  been  brought,  the  same  may  be  brought  within  one  year  after  such  ahat^ 
ment  or  such  arrest  or  reversal  of  judgment,  or  such  loss  or  deatructioD,  boi 
not  after. 
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Sec.  22.   As  to  Rights  axistlns  when  this  Chapter  takes  BfFeot. — 

No  actiou,  suit,  scire  facias^  or  other  proceeding  which  may  be  pending  on  the 
day  before  the  commencement  of  this  act,  or  the  right  to  prosecute  which, 
under  the  laws  in  force  on  that  day,  shall  have  accrued  before  that  day,  shall 
be  barred  by  this  chapter,  any  farther  or  otherwise  than  as  follows:  the  same, 
if  pending  on  that  day,  shall  be  subject  to  such  limitation  as  it  would  have 
been  subject  to  if  this  act  had  not  passed;  and  where  not  so  pending,  if  the 
right  to  prosecute  the  same  shall  exist  on  that  day,  for  a  certain  number  of 
years  prescribed  by  any  statute,  the  same,  or  such  other  action  as  may  be  sub- 
stituted therefor  by  this  act,  may  be  prosecuted  within  such  time  as  the  same 
might  have  been  prosecuted  if  this  chapter  had  not  been  enacted,  and  not 
after;  and  where  not  so  pending,  if  the  right  to  prosecute  the  same  shall  exist 
on  that  day,  in  a  case  in  which  no  certain  number  of  years  shall  have  been 
prescribed  therefor  by  statute,  the  same,  or  such  other  action  as  may  be  sub- 
stituted therefor  by  this  act,  may  be  prosecuted  within  such  time  as  the  same 
would  have  to  be  prosecuted  if  the  right  to  bring  it  had  accrued  on  the  next 
day  after  the  commencement  of  this  act. 
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REVISED   STATUTES,   1879.     Chap.  119. 

Section  1.  Entry  on  or  Action  for  Land. — No  person  shall  make  an 
entry  on,  or  bring  an  action  to  recover,  any  land,  but  within  ten  years  next 
after  the  time  at  which  the  right  to  make  such  entry  or  to  bring  such  action 
shall  have  first  accrued  to  himself  or  to  some  person  through  whom  he  claims. 

Sec.  2.  Continual  Claim.  —  No  continual  or  other  claim,  upon  or  near 
any  land,  shall  preserve  any  right  of  making  an  entry  or  bringing  an  action. 

Sec.  3.  Diaabilities.  —  If,  at  the  time  at  which  the  right  of  any  person  to 
make  an  entry  on  or  bring  an  action  to  recover  any  land  shall  have  first 
accrued,  such  person  was  an  infant,  married  woman,  or  insane,  then  such  per- 
son, or  the  person  claiming  through  him,  may,  notwithstanding  the  said 
period  of  ten  years  shall  have  expired  (except  in  the  case  of  a  married  woman, 
where  such  land  is  her  sole  and  separate  property),  make  an  entry  on,  or  bring 
an  action  to  recover,  such  land  within  five  years  next  after  the  time  at  which 
the  person  to  whom  such  right  shall  have  first  accrued  as  aforesaid  shall  have 
ceased  to  be  under  such  disability  as  existed  when  the  same  so  accrued,  or 
shall  have  died,  whichever  shall  first  have  happened. 

Sec.  4.  Same.  —  The  preceding  section  is  subject  to  these  provisos:  that 
no  such  entry  or  action  shall  be  made  or  brought  by  any  person  who,  at  Uie 
time  at  which  his  right  to  make  or  bring  the  same  shall  have  first  accrued, 
shall  be  under  any  such  disability,  or  by  any  person  claiming  through  him, 
but  within  twenty  years  next  after  the  time  at  which  such  right  shall  have 
first  accrued,  although  the  person  under  disability  at  such  time  may  have 
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rem&ined  under  the  «atne  during  the  whole  of  snrh  twenty  years,  or 
•itliough  the  term  of  ten  jeBrs  Uoio  liie  period  nt  wliich  lie  shall  have  caaied 
to  be  under  any  suck  dUiiliility.  or  liuve  died,  shall  not  have  expired)  anil 
■nhen  any  person  sh^ll  be  uiid«r  any  such  disability  at  the  time  at  wliich  hit 
right  to  make  an  entiy  or  biiiig  an  action  ehall  have  first  acenieii,  &nd  fehtU 
depai't  tliia  life  without  having  ceased  U>  be  uii<ler  tiny  such  dtsiibility,  no  time 
to  make  an  entry,  or  to  bring  an  action,  bi^ond  the  t«u  yean  next  itter  the 
right  o(  such  person  shall  have  first  aocniad,  or  the  five  yean  next  aftur  the 
parjod  of  his  death,  shall  be  allowed  by  reason  of  any  disability  of  any  oth<3 
perton. 

Skc.  a.  ILdttlng  Rigtits.  —  All  actioTis  pending  on  the  twenty-seven  tli  dtj 
of  March,  18111,  or  brouglit  within  two  years  thereafter,  for  the  reoovtry  ot 
land,  and  not  detenniiivd  on  the  day  this  act  takes  effect,  shall  l".<  guvi^nifd  u 
to  limitation  by  the  law  in  force  on  the  twenty-sixth  day  of  March,  ISCtl ;  and 
ftll  iuoh  actions  brought  after  the  expiration  of  the  tnid  two  yearn,  and  p«nd> 
tng  whan  this  aot  tskei  effect,  siiaU  be  governed  aa  to  limitation  by  Um  law  In 
force  on  the  day  previous  thereto;  all  aoch  actions  bronght  after  tliu  day  lliii 
net  takes  effect  shall  be  governed  as  l«  limitation  by  the  first  seotion  of  lliis 
chapter,  anything  in  any  statute  passed  since  the  seveiiteeoth  day  ot  April, 
16C1,  U>  the  contrary  notwithstanding. 

Sec.  0.  Peiaonal  Actloi). — Every  Action  to  reeo\-er  money,  whii*  is 
founded  upon  an  awnrd.  or  on  any  contract,  other  than  a  judgment  or  reeog- 
nizance,  shall  be  brought  within  tlia  following  number  of  years  n«'xt  after  tint 
right  to  bring  the  same  shall  hiive  first  accrued,  tjiat  is  to  nay:  if  the  ca«e  be 
Upon  an  indemnifying  bond  taken  under  any  statute,  or  upon  a  bond  of  on 
executor,  administrator,  guardian,  curator,  committee,  sheriff  or  deputy  aherlR, 
aJerk  or  deputy  derk,  or  any  other  fiduciary  or  public  officer,  within  ten  years; 
if  it  be  upon  any  other  contract  by  writing  under  seal,  heretofore  executed, 
within  twenty  years,  but  if  executed  after  the  passage  of  this  act.  within  ten 
years;  if  it  lnj  upon  an  award,  or  ufxin  a  contract  by  writing,  fii^ned  by  the 
p.irty  to  be  changed  thereby,  or  by  his  agent,  but  not  under  seal,  lipri-tnfore 
executed,  within  fivu  years,  but  if  executed  after  the  passage  of  this  act,  within 
ten  years;  and  if  it  be  uiM>n  any  other  contract,  within  five  years,  unless  it  b^ 
an  action  for  any  article  charged  in  any  stniv  account,  in  which  case  the  action 
may  be  brought  witliin  three  years;  or  an  action  by  one  partner  apiinst  his 
copartner  for  a  settlement  of  the  partnership  accounts,  or  upon  accounts  con- 
cerning the  trade  of  merchandise  between  merchant  and  merchant,  their  fac- 
tors or  servants,  where  the  action  of  account  would  lie.  in  either  of  which 
cases  tlie  action  may  be  brought  iicitil  the  expiration  of  five  years  from  a 
cessation  of  the  dealings  in  which  they  are  interested  together,  but  not  after. 

Skc.  7.  Bonds  of  Fiduciaries.  —  The  right  of  action  upon  the  bond  of 
an  executor,  adniiiii^tralor,  guardian,  cur.itor,  or  committfe.  or  of  a  shfriff 
acting  as  such,  Khali  be  deemed  to  have  first  accrued  as  follows:  I'pori  a  bond 
of  a  guardian  or  curator  of  a  ward,  from  the  time  of  tlie  ward's  attaining  the 
age  of  tiveuty-one  years,  or  from  the  termination  of  Ihi:  guardian's  or  curator's 
olBcc,  whii'hever  shall  happen  first;  and  ujion  the  bond  of  any  persona]  repre. 
aentntivcof  a  deeedi'iit  or  committee  of  an  insane  person,  the  rijjlit  of  action 
of  a  i>ersoii  obtaining  execution  against  such  represeutitive  or  committee,  or 
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to  whom  payment  or  deliverj  of  estate  in  the  handa  of  soch  representative  or 
committee  shall  be  ordered  by  a  court  acting  npon  his  acconnt,  shall  be 
deemed  to  have  first  accrued  from  the  return-day  of  such  execution,  or  from 
the  time  of  the  right  to  require  payment  or  delivery  upon  such  order,  which- 
ever shall  happen  first.  And  as  to  any  suit  against  such  fiduciary  himself,  or 
his  representative,  which  could  have  been  maintained  if  he  had  given  no  bond, 
there  shall  be  no  other  limitation  than  would  exist  if  the  preceding  section 
was  not  passed. 

Skc.  8.  New  Promise. —-If  any  person  against  whom  the  right  shall  have 
80  accrued  on  an  award,  or  on  any  such  contract,  shall,  by  writing  signed  by 
him  or  his  agent,  promise  payment  of  money  on  such  award  or  contract,  the 
person  to  whom  the  right  shall  have  so  accrued  may  maintain  an  action  for 
the  money  so  promised,  within  such  number  of  years  after  the  said  promise 
as  it  might  originally  have  been  maintained  within  upon  the  award  or  con- 
tract, and  the  plaintiff  may  either  sue  on  such  promise,  or  on  the  original 
cause  of  action,  and  in  the  latter  case,  in  answer  to  a  plea  under  the  sixth 
section,  may,  by  way  of  replication,  state  such  promise,  and  that  such  action 
was  brought  within  the  said  number  of  years  thereafter;  but  no  promise  ex- 
cept by  writing  as  aforesaid  shall  take  any  case  out  of  the  operation  of  the 
said  sixth  section,  or  deprive  any  party  of  the  benefit  thereof.  An  acknowl- 
edgment in  writing  as  aforesaid,  from  which  a  promise  of  payment  may  be 
implied,  shall  be  deemed  to  be  such  promise  within  the  meaning  of  this 
section. 

Sfco.  9.  Acknowledgment  by  Representative.  —  No  acknowledgment 
or  promise  by  any  personal  representative  of  a  decedent,  or  by  one  of  two  or 
more  joint  contractors,  shall  charge  the  estate  of  such  decedent,  or  charge  any 
other  of  such  contractors,  in  any  case,  in  which,  but  for  such  acknowledgment 
or  promise,  the  decedent's  estate  or  another  contractor  could  have  been  pro- 
tected under  the  sixth  section. 

Sec.  10.  Provisions  of  WUL  —  No  provision  in  the  will  of  any  testator 
devising  his  real  estate,  or  any  part  thereof,  subject  to  the  payment  of  his 
debts,  or  charging  the  same  therewith,  shall  prevent  this  chapter  from  operat- 
ing against  such  debts,  unless  it  plainly  appear  to  be  the  testator's  intent  that 
it  shall  not  so  operate. 

Sec.  11.  Recognisances.  —  Every  action,  or  tcire  facioM  upon  a  recogni- 
zance, shall  be  commenced,  if  the  recognizance  be  not  of  bail  in  civil  suit,  within 
ten  years  next  after  the  right  to  sue  out  execution  upon  the  judgment  in  such 
suit  shall  have  accrued,  omitting  in  the  computation  of  time  such  part  of  said 
three  years,  as  the  right  to  sue  out  such  execution  shall  have  been  suspended 
by  injunction,  supersedas,  or  other  legal  process. 

Sec.  12.  Other  Actions.  —  Every  personal  action,  for  which  no  limitation 
is  otherwise  prescribed,  shall  be  brought  within  five  years  next  after  the  right 
to  bring  the  same  shall  have  accrued,  if  it  be  for  a  matter  of  such  nature  that, 
in  case  a  party  die,  it  can  be  brought  by  or  against  his  representative;  and  if 
it  be  for  a  matter  not  of  such  nature,  shall  be  brought  within  one  year  next  after 
the  right  to  bring  the  same  shall  have  accrued. 

Sbc.  13.  Foreign  Judgment.  —  Every  action  upon  a  judgment  or  decree, 
rendered  in  any  other  State  or  country,  thaXL  be  barred,  if  by  the  laws  of  such 
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state  or  country  such  action  would  there  be  barred,  and  the  judgment  or  decne 
be  incapable  of  being  otherwise  enforced  there,  and  whether  so  barred  or  not, 
no  action  against  a  person  who  shall  have  resided  in  this  State,  during  the  ten 
years  next  preceding  such  action,  shall  be  brought  upon  any  such  judgment 
or  decree,  rendered  more  than  ten  years  before  the  commencement  of  sndi 
action. 

Sbc.  14.  Suits  to  avoid  Gifts.  —  No  gift,  conyeyanoe,  assignment^  trut* 
fer,  or  charge,  which  is  not  on  consideration  deemed  valuable  in  law,  shall  be 
avoided,  either  in  whole  or  in  part,  for  that  cause  only,  unless  within  five  yean 
after  it  is  made,  suit  be  brought  for  that  purpose,  or  tiie  subject  thereof,  or 
some  part  of  it,  be  distrained  or  levied  upon  by  or  at  the  suit  of  a  creditor,  u 
to  whom  such  gift,  conveyance,  assignment,  transfer,  or  charge  is  declared  to 
be  void  by  the  second  section  of  the  seventy-fourth  chapter. 

Sec.  15.  Repeal  of  Ghrants.  —  A  bill  in  equity  to  repeal,  in  whole  or  in 
part,  any  grant  of  land  by  this  State  or  of  the  State  of  Virginia,  shall  be 
brought  within  ten  years  next  after  the  date  of  such  grant. 

Sec.  16.  Disabilities.  —  If  any  person  to  whom  the  right  accrues  to  bring 
any  such  personal  action,  or  scire  facias^  or  any  such  bill  to  repeal  a  grant,  shall 
be,  at  the  time  the  same  accrues,  an  infant,  married  woman,  or  insane,  the 
same  (except  in  the  case  of  a  married  woman,  as  provided  in  section  three  (A 
this  chapter)  may  be  brought  within  the  like  number  of  years  after  his  becom- 
ing of  full  age,  unmarried,  or  sane,  that  is  allowed  to  a  person,  having  no  such 
impediment,  to  bring  the  same,  after  the  right  accrues,  or  after  such  acknowl- 
edgment as  aforesaid,  except  that  it  shall  in  no  case  be  brought  after  twenty 
years  from  the  time  when  the  right  accrued. 

Sec.  17.  Death.  —  If  a  person  die  before  tiie  time  at  which  any  right  men- 
tioned in  this  chapter  would  have  accrued  to  him  if  he  had  continued  aJive,snd 
there  be  au  interval  of  more  than  five  years  between  the  death  of  such  person 
and  the  qualification  of  his  pei*sonal  representative,  such  personal  representi- 
tive  shall,  for  the  purposes  of  this  chapter,  be  deemed  to  have  qualified  on  the 
last  day  of  the  said  five  years. 

Skc.  18.  Prosecution  prevented.  laez  Iioci. — Where  any  such  right  as 
is  mentioned  in  this  chapter  shall  accrue  against  a  person  who  had  before  re- 
sided in  this  State,  if  such  person  shall,  by  departing  without  the  same,  or  bj 
absconding  or  concealing  himself,  or  by  any  other  indirect  ways  or  means,  ob- 
struct the  prosecution  of  such  right,  or  if  such  right  has  been  or  shall  be  here- 
after obstructed  by  war,  insuiTection,  or  rebellion,  the  time  that  such  obstniction 
may  have  continued  shall  not  be  computed  as  any  part  of  the  time  within 
which  the  said  right  might  or  ought  to  have  been  prosecuted.  But  this  section 
shall  not  avail  against  any  other  person  than  him  so  obstructed,  notwithstand- 
ing another  might  have  been  jointly  sued  with  him,  if  there  had  been  no  snch 
obstruction.  And  upon  a  contract  which  was  made  and  was  to  be  performed  in 
another  State  or  country,  by  a  person  who  then  resided  therein,  no  action  shall 
be  maintained,  after  the  right  of  action  thereon  is  barred  by  the  laws  of  said 
\  State  or  country. 

Sec.  19.  Further  Time  g;iveii. -^If  any  action,  commenced  within  doe 
time,  in  the  name  of,  or  against  one  or  more  plaintiffs  or  defendants,  abate  M 
to  one  of  them  by  the  return  of  no  inhabitant,  or  by  his  or  her  death  or  ma^ 
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liage,  or  if,  in  an  action  oommenced  in  due  time,  judgment  [or  other  and  fur- 
ther proceedings]  for  the  plaintiffs  should  be  arrested  or  reversed,  or  if  there 
be  occasion  to  bring  a  new  suit,  by  reason  of  the  said  cause,  on  a  ground  which 
does  not  preclude  a  new  action  for  the  same  cause,  or  if  there  be  occa- 
sion to  bring  a  new  suit,  by  reason  of  the  said  cause  having  been  dismissed  for 
want  of  security  for  costs»  or  by  reason  oi  any  other  cause  which  could  not  be 
pleaded  in  bar  of  an  action,  of  the  loss  or  destruction  of  any  of  the  papers  or 
records  in  a  former  suit  which  was  in  due  time,  in  every  such  case,  notwith- 
standing the  expiration  of  the  time  within  which  a  new  action  or  suit  must 
otherwise  have  been  brought,  the  same  may  be  brought  within  one  year  after 
such  abatement,  dismissal,  or  other  cause,  or  after  such  arrest  or  reversal  of 
judgment,  or  such  loss  or  destruction,  but  not  after. 

Sec.  20.  Limitatloii  la  Certain  CasM.  Sec  1.  —  That  any  person  or  per- 
sons, in  peaceable  possession  of  land  claiming  title  under  a  lease  of  the  same, 
for  the  purpose  of  operating  for  oil  or  minerals,  and  who  may  have  continuously 
remained  in  such  possession,  for  the  space  of  three  years,  and  have  bored  for, 
and  in  good  faith  expended  money  in  such  boring  and  operating,  shall  be  en- 
titled to  plead  said  facts  in  bar ;  and  said  facts  shall  be  a  bar  to  any  action  at 
law  or  in  equity,  instituted  to  establish  title^  to  recover  possession  of  said 
lease,  or  to  recover  the  profits  received  therefrom:  Provided^  that  nothing  in 
this  act  contained  shall  be  so  construed  as  to  authorize  a  tenant  to  set  up  as  a 
bar  to  a  recovery  an  adversary  possession  against  his  landlord,  and  that  this 
act  shall  not  affect  any  suit  brought  within  twelve  months  after  the  passage  of 
tiiisact. 

68 
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TERRITORIES. 


ARIZONA. 

COMPILED  LAWS,  1877.    Chap.  85. 

Of  thb  Lixitatiohs  of  Actions. 

(2081.)  Section  1.  Generally. — Civil  actions  can  only  be  commenoedwitlim 
the  periods  prescribed  in  this  act,  after  the  cause  of  action  shall  have  aocroed, 
except  where  a  different  limitation  is  prescribed  by  statute. 

(2082.)  Sec.  2.  When  Right  of  Action  haa  accrued.  —  When  the  canae 
of  action  has  already  accrued,  the  party  entitled,  and  those  claiming  under  him, 
shall  have,  after  the  passage  of  tids  chapter,  the  whole  period  herein  prescribed 
in  which  to  commence  an  action. 

(2083.)  Sec.  8.  Real  Aotiona  barred  in  Five  Teaxa,  unleaa— No 
action  for  the  recovery  of  real  property,  or  for  the  recovery  of  the  possessioD 
thereof,  shall  be  maintained,  unless  it  appear  that  the  plaintiff,  his  ancestor, 
predecessor,  or  grantor,  was  seised  or  possessed  of  the  premises  in  queetkm 
within  five  years  before  the  commencement  of  such  action. 

(2084.)  Src.  4.  Same  continued.  —  No  cause  of  action,  or  defence  to  an 
action,  founded  upon  the  title  to  real  property,  or  to  rents  or  services  out  of  the 
same,  shall  be  effectual,  unless  it  appears  that  the  person  prosecuting  the  action 
or  making  the  defence,  or  under  whose  title  the  action  is  prosecuted  or  the  dfr* 
fence  is  made,  or  the  ancestor,  predecessor,  or  grantor  of  such  person,  was 
seised  or  possessed  of  the  premises  in  question  within  five  years  before  the 
commencement  of  the  act  in  respect  to  which  such  action  is  prosecuted  or 
defence  made. 

(2085.)  Sec.  5.  BfFect  of  Entry.  —  Any  peaceable  entry  upon  real  estate 
shall  be  deemed  sufficient  and  valid  as  a  claim,  unless  an  action  be  oommenoed 
by  the  plaintiff  in  ejectment  within  one  year  after  making  such  entxy,  or  within 
five  years  from  the  time  when  the  right  to  bring  such  action  accrued,  or  within 
five  years  after  the  final  confirmation  by  the  United  States  of  any  title  derifed 
from  Spain  or  Mexico.^ 

(2086.)  Sec.  6.  Preanmption  from  Iiegal  Title,  how  oweroome  —  In 
every  action  for  the  recovery  of  real  property,  or  the  possession  thereof,  the 
person  establishing  a  legal  title  to  the  premises  shall  be  presumed  to  have  been 
possessed  thereof,  within  the  time  prescribed  by  law,  and  the  occupation  d 
such  premises  by  any  other  person  shall  be  deemed  to  have  been  under  and 

1  Ai  amended  by  act  of  1865. 
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in  subordination  to  the  legal  title,  unless  it  appear  that  such  premises  have 
been  held  and  possessed  adversely  to  such  legal  title  for  five  years  before  the 
commencement  of  such  action. 

(2087.)  Sec.  7.  Entry  under  Written  Title.  —  Whenever  it  shall  appear 
that  the  occupant,  or  those  under  whom  he  claims,  entered  into  the  possession 
of  premises,  under  claim  of  title,  exclusive  of  any  other  right,  founding  such 
claim  upon  a  written  instrument  as  being  a  conveyance  of  the  premises  in 
question,  or  upon  the  decree  or  judgment  of  a  competent  court,  and  that  there 
has  been  a  continued  occupation  and  possession  of  the  premises  included  in 
such  instrument,  decree,  or  judgment,  or  of  some  part  of  such  premises,  under 
such  claim,  for  five  years,  the  premises  so  included  shall  be  deemed  to  have  been 
held  adversely,  except  that,  where  the  premises  included  consist  of  a  tract 
divided  into  lots,  the  possession  of  one  lot  shall  not  be  deemed  a  possessioj^  of 
any  other  lot  of  the  same  tract. 

(2088.)  Src.  8.  "What  conatitutes  Adverse  PosaeMion  under  this 
Act.  —  For  the  purpose  of  constituting  an  adverse  possession  by  any  person 
claiming  a  title  founded  upon  a  written  instrument,  or  a  judgment  or  decree, 
land  shall  be  deemed  to  have  been  possessed  and  occupied  in  the  following 
cases:  — 

First,  Where  it  has  been  usually  cultivated  and  improved. 

Second.  Where  it  has  been  protected  by  a  substantial  enclosure. 

Third,  Where  (although  not  enclosed)  it  has  been  used  for  the  supply  of 
fuel,  or  of  fencing  timber  for  the  purposes  of  husbandry,  or  for  the  use  of 
pasturage,  or  for  the  ordinary  use  of  the  occupant. 

Fourth.  Where  a  known  lot  or  single  farm  has  been  partly  improved,  the 
portion  of  such  farm  or  lot  that  may  have  been  left  not  cleared,  or  not  enclosed 
according  to  the  usual  course  and  custom  of  the  adjoining  country,  shall  be 
deemed  to  have  been  occupied  for  the  same  length  of  time  as  the  part  improved 
and  cultivated. 

(2089.)  Sec.  9.  Actual  Occupancy  under  Written  Title.  —  When  it 
shall  appear  that  there  has  been  an  actual  continued  occupation  of  premises, 
under  a  claim  of  title,  exclusive  of  any  other  right,  but  not  founded  upon  a 
written  instrument,  or  a  judgment  or  decree,  the  premises  so  actually  occupied, 
and  no  other,  shall  be  deemed  to  have  been  held  adversely. 

(2090.)  Sec.  10.  Occupancy  without  Written  Title.  —  For  the  pur- 
pose of  constituting  an  adverse  possession  by  a  person  claiming  title  not  founded 
upon  a  written  instrument,  judgment,  or  decree,  land  shall  be  deemed  to  have 
been  possessed  and  occupied  in  the  foUowing  cases  only:  — 

1.  Where  it  has  been  protected  by  a  substantial  enclosure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

(2091.)  Sec.  U.  Landlord  and  Tenant  —  Whenever  the  relation  of  land- 
lord and  tenant  shall  have  existed  between  any  persons,  the  possession  of  the 
tenant  shall  be  deemed  the  possession  of  the  landlord  until  the  expiration  of 
^ve  years  from  the  termination  of  the  tenancy,  or,  where  there  has  been  no 
written  lease,  until  the  expiration  of  five  years  from  the  time  of  the  last  payment 
of  rent,  notwithstanding  that  such  tenant  may  have  acquired  another  title,  or 
may  have  claimed  to  hold  adversely  to  his  landlord.  But  such  presumptions 
shaJl  not  be  made  after  the  periods  herein  limited. 
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(2092.)  Sac.  12.  DesoMit  cast  does  not  afEsot  Rii^t  to  Xdud.-* 
The  right  of  a  penon  to  the  poBaeBsion  of  any  real  pn^rty  shall  not  be  im- 
paired or  affected  by  a  descent  being  cast  in  consequence  of  the  death  of  a  per- 
aon  in  possession  of  such  proper^. 

(20dS.)  Ssc.  13.  Disabilities. — If  a  person  entitled  to  oommaoce  snj 
action  for  the  recovery  of  real  property,  or  to  make  an  entry  or  defence  foonded 
on  the  title  to  real  property,  or  to  rents  or  sendees  out  of  the  same,  be,  at  the 
time  such  title  shall  first  descend  or  accrue,  either  — 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

8.  Imprisoned  on  a  criminal  <^uurge,  or  in  ezecatioii  upon  ooBYictioii  of  a 
eriminal  offence  for  a  term  lesa  than  for  life;  or, 

^.  A  married  woman,  — 
The  time  daring  which  such  disability  shall  continue  shall  not  be  deemed  toj 
portion  of  the  time  in  this  act  limited  for  the  oommenoement  of  such  action  or 
the  making  of  such  entry  or  defence,  but  such  action  may  be  commenced,  or 
entry  or  defence  made,  within  the  period  of  five  years  after  such  disability  ahiU 
oease,  or  after  the  death  of  the  person  entitled  who  shall  die  under  such  dis- 
ability ;  but  such  action  shall  not  be  commenced  or  entry  or  defence  made  after 
that  period. 

(2001.)  Sbc.  14.  Peisoaal  Actions.  —  Actions  other  than  those  iar  tbe 
recovery  of  real  property,  can  only  be  commenced  as  followa:  Within  fire 
years:  An  action  upon  a  judgment  or  decree  of  any  court  of  the  United  States, 
or  of  any  State  or  Territory  within  the  United  States.  Within  four  yean: 
An  action  upon  any  contract,  obligation,  or  liability,  founded  upom  an  instni- 
ment  in  writing,  except  those  mentioned  in  the  preceding  section.  Within 
three  years:  1.  An  action  upon  a  liability  created  by  statute,  other  than  a 
penalty  or  forfeiture;  2.  An  action  for  trespass  upon  real  pn^perty;  3.  Aa 
action  for  taking,  detaining,  or  injuring  any  goods  or  chattels,  indudiiig 
actions  for  the  specific  recovery  of  personal  property;  4.  An  action  fior  relief 
on  the  ground  of  fraud,  the  cause  of  action  in  such  case  not  to  be  deemed  to 
have  accrued  until  the  discovery  by  the  aggrieved  party  of  the  facts  constitot- 
ing  tbe  fraud.  Within  two  years:  L  An  action  upon  a  contract,  obligatioD, 
or  liability,  not  founded  upon  sn  instrument  in  writing;  2.  An  ac^on  on  sa 
open  aocoont  for  goods,  wages,  and  merchandise  sold  and  delivered;  Z.  An 
action  for  any  article  charged  in  a  store  account;  4.  An  action  against  s 
sheriff,  coroner,  or  constable,  upon  the  liability  incurred  by  the  doing  of  sa 
act  in  his  official  capacity  and  in  virtue  of  his  office,  or  by  tiie  ^"^««*^"^  of  la 
official  duty,  including  tbe  non-payment  of  money  collected  upcm  anexeeation; 
but  this  subdivision  shall  not  apply  to  an  action  for  an  escape.  Within  one 
year:  1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  when  the  aetion 
is  given  to  an  individual,  or  to  an  individual  and  the  Terriloij,  ezc^  wkwe 
the  statute  imposing  it  prescribes  a  different  limitation;  2.  An  actkm  ior 
libel,  slander,  assault,  battery,  or  false  imprisonment;  d.  An  adioB  span  a 
statute  for  a  forfeiture  or  penalty  to  the  people  ol  thia  Territoiy;  4.  Aai 
against  a  sheriff  or  other  officer  for  the'escape  of  a  prisoner  arrestsd  sc 
prisoned  on  civil  process.^ 

^  As  simsdBd  by  act  of  lt77. 
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(2095.)  Sec.  15.  Ifntnal  and  Open  Aooonnts.  —  In  an  action  brought 
to  recover  a  balance  dne  upon  a  mutual,  open,  and  current  account,  where 
there  have  been  reciprocal  demands  between  the  parties,  the  cause  of  ieCion 
shall  be  deemed  to  have  accrued  from  the  time  of  the  last  item  proved  in  the 
account  on  either  side. 

(2096.)  Src.  16.  Aotiona  not  otherwise  provided  f6r.  —  An  action  for 
relief,  not  hereinbefore  provided  for,  must  be  commenced  within  four  years 
after  the  cause  of  action  shall  have  accrued. 

(2097.)  Sec.  17.  Applied  to  Territory.  —  The  limitations  prescribed  in 
this  chapter  shall  apply  to  actions  brought  in  the  name  of  the  Territory,  or  for 
the  benefit  of  the  Territory,  in  the  same  manner  as  to  actions  by  private 
parties. 

(2098.)  Sec.  18.  Actiona  treated  as  oommenoed,  when.  —  An  action 
shall  be  deemed  to  be  commenced  within  the  meaning  of  this  act  when  the 
complaint  has  been  filed  in  the  proper  court. 

(2099.)  Sec.  19.  Absence  of  Defendant  from  Territory.  —  If,  when  the 
cause  of  action  shall  accrue  against  a  person,  he  is  out  of  the  Terrftory,  the 
action  may  be  commenced  within  the  term  herein  limited,  after  his  return  to 
the  Territory ;  and  if,  after  the  cause  of  action  shall  have  accrued,  he  depart 
the  Territory,  the  time  of  his  absence  shall  not  be  part  of  the  time  limited 
for  the  commencement  of  the  action. 

(2100.)  Skc.  20.  DisabiUties  of  Plaintlft  —  If  a  person  entitled  to  bring 
an  action  mentioned  in  the  last  preceding  chapter,  except  for  a  penalty  or  for- 
feiture, or  against  a  sheriff  or  other  officer  for  an  escape,  be,  at  the  time  the 
cause  of  action  accrued,  either,  Ist,  within  the  age  of  twenty-one  years;  or, 
2d,  insane ;  or,  3d,  imprisoned  on  a  criminal  charge,  or  in  execution  under  th6 
sentence  of  a  criminal  court  for  a  term  less  than  his  natural  life ;  or,  4th,  a 
mai-ried  woman,  —  the  time  of  such  disability  shall  not  be  a  part  of  the  time 
limited  for  the  commencement  of  the  action. 

(2101.)  Sec.  21.  Death  of  Party  before  Limitation  has  expired.  —  If 
a  person  entitled  to  bring  an  action  die  before  the  expiration  of  the  time  lim- 
ited for  the  commencement  thereof,  and  the  cause  of  action  survive,  an  action 
may  be  commenced  by  his  representatives  after  the  expiration  of  that  time, 
and  within  six  months  from  his  death.  If  a  person  against  whom  an  action 
may  be  brought  die  before  the  expiration  of  the  time  limited  for  the  com- 
mencement thereof,  and  the  cause  of  action  survives,  an  action  may  be  com- 
menced against  his  executors  or  administrators  after  the  expiration  of  that 
time,  and  within  one  year  after  the  issuing  of  letters  testamentary  or  of  ad- 
ministration. 

(2102.)  Sec.  22.  Aliens.  —  When  a  person  shall  be  an  alien,  subject  or 
citizen  of  a  country  at  war  with  the  United  States,  the  time  of  the  continuance 
of  the  war  shall  not  be  a  part  of  the  period  limited  for  the  commencement  of 
the  action. 

(2103.)  Sec.  23.  Judgment  reversed.  —  If  an  action  shall  be  com- 
menced within  the  time  prescribed  therefor,  and  a  judgment  therein  for  the 
plaintiff  be  reversed  on  appeal,  the  plaintiff,  or,  if  he  die,  and  the  cause  of 
action  survive,  his  heirs  or  representatives,  may  commence  a  new  action 
within  one  year  after  reversal. 
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(2104.)  Sec.  24.  l^Then  Action  is  aojoined. — When  ffae  oommeooe- 
ment  of  an  action  shall  be  stayed  by  injunction  or  statutory  probibitbn,  the 
time  of  the  continuance  of  the  injunction  or  prohibition  shall  not  be  part  of 
the  time  limited  for  the  commencement  of  the  action. 

(2105.)  Sec.  25.  What  Disabilities  are  available.  —  No  pereon  shall 
avail  himself  of  a  disability,  unless  it  existed  when  his  right  of  action  accrued. 

(2106.)  Sec.  26.  Cnmnlative  Diaabilitiea.  —  When  two  or  more  disabili- 
ties coexist  at  the  time  the  right  of  action  accrues,  the  limitation  shall  oot 
attach  until  they  all  be  removed. 

(2107.)  Skc.  27.  Aotiona  against  Diraotora  or  Btookholden  of  Cor 
porations.  —  The  preceding  sections  of  this  chapter  shall  not  affect  actions 
against  directors  or  stockholders  of  a  corporation  to  recover  a  penalty  or  for- 
feiture imposed,  or  to  enforce  a  liability  created  by  law;  but  such  actioos 
must  be  brought  within  three  years  after  the  discovery  by  the  aggrieved  par^ 
of  the  facts  upon  which  the  penalty  or  forfeiture  attached,  or  the  liability  was 
created. 

(2108.)  Sec.  28.  Acknowledgment  or  Promiae  must  be  Writtea  — 
No  acknowledgment  or  promise  shall  be  sufficient  evidence  of  a  new  or  con- 
tinuing contract,  whereby  to  take  the  case  out  of  the  operation  of  this  statute, 
unless  the  same  be  contained  in  some  writing  signed  by  the  party  to  be  cfaaiged 
thereby. 

(2109.)  Sec.  29.  On  Contracta  in  Writing  made  ont  of  the  Terzitory. 
—  An  action  upon  any  contract,  obligation,  or  liability  for  tbe  payment  of 
money,  founded  upon  an  instrument  of  writing  executed  out  of  this  Territory, 
can  only  be  commenced  as  follows:  First,  within  one  year,  when  more  than 
two  and  less  than  five  years  have  elapsed  since  the  cause  of  action  accrued ; 
second,  within  six  months,  when  more  than  five  years  have  elapsed  since  tbs 
cause  of  action  accrued. 

(2110.)  Sec.  30.  Action  barred  in  another  State.  —  When  the  cause 
of  action  has  arisen  in  another  State  or  a  Territory  of  the  United  States,  or 
in  a  foreign  country,  and  by  the  laws  thereof  an  action  thereon  cannot  be 
maintained  against  a  person  by  reason  of  tbe  lapse  of  time,  no  action  thereon 
shall  be  maintained  against  him  in  this  Territory. 

An  Act   supplementary  to  Chap.  XXXV.    Howell's  Cods  of  thi 

Limitation  op  Actions. 

("Approved  Nov.  5,  1866.) 

(2111.)  Sec.  1.  For  Recovery  of  lOining  Claima.  —  No  action  for  tiie 
recovery  of  property  in  mining  claims,  or  for  the  recovery  of  possession  thereof 
shall  be  maintained,  unless  it  appear  that  the  plaintiff,  his  ancestor,  prede- 
cessor, or  grantor,  was  seised  or  possessed  of  the  premises  in  question  witluB 
two  years  before  the  commencement  of  the  action. 

(2112.)  Sec.  2.  What  neceaaary  to  enable  Party  to  rely  on  Statute 
in  Caae  of  Mining  Claima.  —  No  cause  of  action  or  defence  to  an  sctkm, 
founded  upon  the  title  to  property  in  mining  claims,  or  to  the  rents  or  profits 
out  of  the  same,  shall  be  effectual,  unless  it  appear  that  the  person  prosecatiog 
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the  action  or  making  the  defence,  or  under  whose  title  the  action  is  prosecuted 
or  the  defence  is  made,  or  the  ancestor,  predecessor,  or  grantor  of  such  person, 
was  seised  or  possessed  of  the  premises  in  question  within  two  years  before 
the  commencement  of  the  act  in  respect  to  which  such  action  is  prosecuted  or 
defence  made. 
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REVISED  CODE,  1877. 
Part  2.  —  Civil  Actions. 

Chap.  VI.  —  Time  of  Commencino  Actions.    In  General. 

Sec.  37.  IiiniitationB.  —  Civil  actions  can  only  be  commenced  within  the 
periods  prescribed  in  this  code,  after  the  cause  of  action  shall  have  accrued, 
except  where,  in  special  cases,  a  different  limitation  is  prescribed  by  statute. 
But  the  objection  that  the  action  was  not  commenced  within  the  time  limited 
can  only  be  taken  by  answer. 

Time  of  Commencing  Actiom  for  the  Recovery  of  Real  Property, 

Sec.  88.  By  the  Territory.  —  The  Territory  of  Dakota  will  not  sue  any 
person  for  or  in  respect  to  any  real  property,  or  the  issues  or  profits  thereof,  by 
reason  of  the  right  or  title  of  the  Territory  to  the  same,  unless, 

1.  Such  right  or  title  shall  have  accrued  within  forty  years  before  any 
action  or  other  proceeding  for  the  same  shall  be  commenced ;  or  unless, 

2.  The  Territory,  or  those  from  whom  it  claims,  shall  have  received  the 
rents  and  profits  of  such  real  property,  or  of  some  part  thereof,  within  the 
space  of  forty  years. 

Sec.  39.  Persons  claiming  under.  —  No  action  shall  be  brought  for,  or 
in  respect  to,  real  property,  by  any  person  claiming  by  virtue  of  grants  from 
the  Territory,  unless  the  same  might  have  been  commenced,  as  herein  specified, 
in  case  such  grant  had  not  been  issued  or  made. 

Sec.  40.  Extension  of  same.  —  When  grants  of  real  property  shall  have 
been  issued  or  made  by  the  Territory,  and  the  same  shall  be  declared  void  by 
the  determination  of  a  competent  court,  rendered  upon  the  allegation  of  a 
fraudulent  suggestion,  or  concealment,  or  forfeiture,  or  mistake,  or  ignorance 
of  a  material  fact,  or  wrongful  detaining,  or  defective  title,  —  in  such  case  an 
action  for  the  recovery  of  the  premises  so  conveyed  may  be  brought  either  by 
the  Territory,  or  by  any  subsequent  grantee  of  the  same  premises,  his  heirs  or 
assigns,  within  twenty  years  after  such  determination  was  made,  but  not  after 
that  period. 

Src.  41.  Seisin  within  Twenty  Tears.  —  No  action  for  the  recovery  of 
real  property,  or  for  the  recovery  of  the  possession  thereof,  shall  be  maintained, 
unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor^  was 
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Miaed  or  pooocesod  of  the  premises  in  qneslaoii  witliiii  twant j  jnaan  befon  flw 
eommenoement  of  mxh.  aotioii« 

Sec.  42.  Same.  —  No  cause  of  action,  or  defence  to  an  action,  IohbM 
npon  the  title  to  real  property,  or  to  rents  or  senriees  out  of  the  same,  shsU  be 
effectual,  unless  it  appear  that  the  person  prosecuting  the  actioB  or  nuddag 
the  defence,  or  under  whose  title  the  action  is  prosecuted  or  the  defence  a 
made,  or  the  ancestor,  predecessor,  or  grantor  of  such  person,  was  seised  or 
possessed  of  the  premises  in  question  within  twenty  years  before  the  com- 
mitting  of  the  act  in  respect  to  which  such  action  is  prosecuted  or  defence 
made. 

Sec.  43.  One  Tear  alter  Bntry.  —  No  entry  upon  real  estate  shall  be 
deemed  sufficient  or  valid  as  a  claim,  unless  an  action  be  commenced  there- 
upon  within  one  year  after  the  making  of  such  entry,  and  within  twentf  yean 
from  the  time  when  the  right  to  make  such  entry  descended  or  accrued. 

Sec.  44.  Poaseaaion  presomed. — In  every  action  for  the  recovery  of  real 
property,  or  the  possession  thereof,  the  person  establishing  a  legal  tiUe  to  (be 
premises  shall  be  presumed  to  have  been  possessed  thereof  within  the  time 
required  by  law ;  and  the  occupation  of  such  premises  by  any  other  person  ahall 
be  deemed  to  have  been  under  and  in  subordination  to  the  l^^al  title,  nnlev  it 
i^pear  that  such  premises  have  been  held  and  possessed  adversely  to  iiieii 
legal  title  for  twenty  years  before  the  conunencement  of  such  action. 

Sec.  45.  Occupation  nnder  Written  Xnatmment  —  Whenever  it  ahall 
appear  that  the  occupant,  or  those  under  whom  he  claims,  entered  into  the 
possession  of  premises  under  claim  of  title,  exclusive  of  any  other  right, 
founding  such  claim  upon  a  written  instrument,  as  being  a  oooveyance  of  the 
premises  in  question,  or  upon  the  decree  or  judgment  of  a  competent  ooart» 
and  that  there  has  been  a  continued  occupation  and  possession  of  the  pretaieei 
included  in  such  instrument,  decree,  or  judgment,  or  of  some  part  of  ncfa 
premises  under  such  claim  for  twenty  years,  the  premises  so  included  shall  be 
deemed  to  have  been  held  adversely,  except  that,  when  the  premisei  bo 
included  consist  of  a  tract  divided  into  lots,  the  possession  of  one  lot  shall  not 
be  deemed  a  possession  of  any  other  lot  of  the  same  tract. 

Sec.  46.  Adverse  Poeaeaaion.  —  For  the  purpose  of  eonstitnting  an  ad- 
verse possession  by  any  person  claiming  a  title  founded  upon  a  written  instn- 
ment,  or  a  judgment  or  a  decree,  land  shall  be  deemed  to  have  been  pusecaiwd 
and  occupied  in  the  following  cases:  — 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  endosore. 

8.  Where,  although  not  enclosed,  it  has  been  used  for  the  supply  ol  fnel,  or 
of  fencing  timber  for  the  purposes  of  husbandry,  or  the  ordinary  nss  of  the 
oocnpant. 

4.  Where  a  known  farm  or  a  single  lot  has  been  partly  improved,  the  po^ 
tion  of  such  farm  or  lot  that  may  have  been  left  not'  cleared  or  not  encloeei 
according  to  the  usual  course  and  custom  of  the  adjoining  country,  shall  be 
deemed  to  have  been  occupied  for  the  same  length  of  time  as  the  pait  ha* 
proved  and  cultivated. 

Sec.  47.  Actual  advorae  holding.  — Where  it  shall  appear  that  ihsn  hn 
been  an  actual  coutinned  occupation  of  premises,  under  a  olaim  of  title  szeh- 
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dre  of  any  other  right,  bat  not  fonnded  upon  a  written  instrament  or  a  judg- 
ment or  decree,  the  premises  so  actually  occupied,  and  no  other,  shall  bo 
deemed  to  have  been  held  adversely. 

Sec.  48.  Under  Claim  not  written. — For  the  purpose  of  constituting 
an  adverse  possession  by  a  person  claiming  title  not  founded  upon  a  written 
instnmient,  or  judgment  or  decree,  land  shall  be  deemed  to  have  been  pos- 
sessed and  occupied  in  the  following  cases  only:  — 

1.  Where  it  has  been  protected  by  a  substantial  endosore. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

8kc.  49.  Zrtaidlord  and  Tenant — Whenever  the  relation  of  landlord  and 
tenant  shall  have  existed  between  any  persons,  the  possession  of  the  tenant 
shall  be  deemed  the  possession  of  the  landlord  until  the  expiration  of  twenty 
years  from  the  termination  of  the  tenancy;  or,  where  Uiere  has  been  no 
written  lease,  until  the  expiration  of  twenty  years  from  the  time  of  the  last 
payment  of  rent,  notwithstanding  that  such  tenant  may  have  acquired  another 
title,  or  may  have  claimed  to  hold  adversely  to  his  landlord.  But  such  pre- 
sumptions shall  not  be  made  after  the  periods  herein  limited. 

Sec.  50.  Effect  of  Descent  —  The  right  of  a  person  to  the  possession  of 
any  real  property  shall  not  be  impaired  or  affected  by  a  descent  being  cast  in 
consequence  of  the  death  of  a  person  in  possession  of  such  property. 

Sec.  51.  Diaabilities  extend  Time.  —  If  a  person  entitled  to  commence 
any  action  for  the  recovery  of  real  property,  or  to  make  an  entry  or  defence 
founded  on  the  title  to  real  property,  or  to  rents  or  services  out  of  the  same, 
be,  at  the  time  such  title  shall  firot  descender  accrue,  either— 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  npon  conviction  of  a 
criminal  offence  for  a  term  less  than  for  life,  — 

The  time  during  which  such  disability  shall  continue  shall  not  be  deemed 
any  portion  of  the  time  in  this  chapter  limited  for  the  commencement  of  such 
action,  or  the  making  of  such  entry  or  defence ;  but  such  action  may  be  oom^ 
menced,  or  entry  or  defence  made,  after  the  period  of  twenty  years,  and  within 
ten  years  after  the  disability  shall  cease,  or  after  the  death  of  the  person 
entitled  who  shall  die  under  such  disability;  but  such  action  shall  not  be 
commenced  or  entry  or  defence  made  after  that  period. 

Time  of  commencing  Actions  other  than  for  (he  Recovery  of  Real  Property. 

Sec.  52.  Other  Periods.  —  The  periods  prescribed  in  section  87  for  the 
commencement  of  actions  other  than  for  the  recovery  of  real  property  shall 
be  as  follows:  — 

Sec.  58.  Twenty  Tears.  —  Within  twenty  years : — 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of  the  United  StateSy 
or  of  any  State  or  Territory  within  the  United  States. 

2.  An  action  upon  a  sealed  instrument. 
Sec.  54.   Six  Tears.  —  Within  six  years:  — 

1.  An  action  upon  a  contract,  obligation,  or  liability,  express  or  impliedy 
excepting  those  mentioned  in  section  58. 
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2.  An  action  upon  a  liability  created  by  statute,  other  than  a  penalty  or 
forfeiture. 

3.  An  action  for  trespass  upon  real  property. 

4.  An  action  for  taking,  detAiuing,  or  injuring  any  goods  or  chattels,  indnd- 
ing  actions  for  the  specific  rbcovery  of  personal  property. 

5.  An  action  for  criminal  conversation,  or  for  any  other  injury  to  the  penon 
or  rights  of  another,  not  arising  on  contract,  and  not  hereinafter  enumerated. 

6.  An  action  for  relief  on  the  ground  of  fraud,  in  cases  which  heretofore 
were  solely  cognizable  by  the  Court  of  Chancery,  the  cause  of  action  in  socfa 
case  not  to  be  deemed  to  have  accrued  until  the  disooyery,  by  the  aggriered 
party,  of  the  facts  constituting  the  fraud. 

Sec.  55.   Three  Tears.    Within  three  years:  — 

1.  An  action  against  a  sheriff,  coroner,  or  constable,  upon  a  liability  iDCorred 
by  the  doing  of  an  act  in  his  official  capacity,  and  in  virtue  of  his  office,  or  by 
the  omission  of  an  official  duty,  including  the  non-payment  of  money  coUeeted 
upon  an  execution,     fiut  this  section  shall  not  apply  to  an  action  for  an  escape. 

2.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  where  the  action  is 
given  to  the  party  aggrieved,  or  to  such  party  and  the  people  of  this  Terrifcory, 
except  where  the  statute  imposing  it  prescribes  a  different  limitation. 

Sec.  56.   Two  Tears.  —  Within  two  years:  — 

1.  An  action  for  libel,  slander,  assault,  battery,  or  false  imprisonment 

2.  An  action  upon  a  statute  for  a  forfeiture  or  penalty  to  the  people  of  this 
Territory. 

Sec.  57.  One  Tear.  —  Within  one  year:  — 

1.  An  action  against  a  sheriff  or  other  officer  for  the  escape  of  a  prisoner 
arrested  or  imprisoned  on  civil  process. 

Sec.  58.  Balance  of  Open  Account. — In  an  action  brought  to  recover 
a  balance  due  upon  a  mutual,  open,  and  current  account,  where  there  haie 
been  reciprocal  demands  between  the  parties,  the  cause  of  action  shall  be 
deemed  to  have  accrued  from  the  time  of  the  last  item  proved  in  the  acooonft 
on  either  side. 

Sec.  59.  Forfeiture  by  Person.  Territory.  —  An  action  upon  a  statute 
for  a  penalty  or  forfeiture  given  in  whole  or  in  part  to  any  person  who  will 
prosecute  for  the  same,  must  be  commenced  within  one  year  after  the  com- 
mission of  the  offence ;  and  if  the  action  be  not  commenced  within  the  year 
by  a  private  party,  it  may  be  commenced  within  two  years  thereafter  in  behalf 
of  the  Territory  by  the  district  attorney  where  the  offence  was  committed. 

Sec.  60.  Other  Relief,  Ten  Tears.  —  An  action  for  relief  not  herein- 
before provided  for  must  be  commenced  within  ten  years  after  the  cause  of 
action  shall  have  accrued. 

Sec.  61.  Same  to  Public  and  Persons.  —  The  limitations  prescribed  in 
this  chapter  shall  apply  to  actions  brought  in  the  name  of  the  Territoiyt  or 
for  its  benefit,  in  the  same  manner  as  to  actions  by  private  parties. 

General  Provisions  <u  to  the  Time  of  commencing  Actions, 

Sec.  62.  "When  Action  deemed  oommancad. — An  action  is  commenoed 
as  to  each  defendant  when  the  summons  is  served  on  him,  or  on  a  co-defendant 
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irho  is  a  joint  contractor  or  otherwise  united  in  interest  with  him.  An 
attempt  to  commence  an  action  is  deemed  equivalent  to  the  commencement 
thereof,  when  the  summons  is  delivered,  with  the  intent  that  it  shall  be 
actually  served  to  the  sheriff  or  other  officer  of  the  county  in  which  the 
defendants,  or  one  of  them,  usually  or  last  resided;  or,  if  a  corporation  be 
defendant,  to  the  sheriff  or  other  officer  of  the  county  in  which  such  corpora- 
tion was  established  by  law,  or  where  its  general  business  was  transacted,  or 
where  it  kept  an  office  for  the  transaction  of  business.  But  such  an  attempt 
must  be  followed  by  the  first  publication  of  the  summons,  or  the  service 
thereof,  within  sixty  days. 

Src.  63.  Exception.  Absentee.  —  If,  when  the  cause  of  auction^  shall 
accrue  against  any  person,  he  shall  be  out  of  the  Territory,  such  action  may  be 
commenced  within  the  terms  herein  respectively  limited,  after  the  return  of 
such  person  into  this  Territory;  and  if,  after  such  cause  of  action  shall  have 
accrued,  such  person  shall  depart  from  and  reside  out  of  this  Territory,  the 
time  of  his  absence  shall  not  be  deemed  or  taken  as  any  part  of  the  time 
limited  for  the  commencement  of  such  action. 

Sec.  64.  Same.  Disabilitiea.  —  If  a  person  entitled  to  bring  an  action 
other  than  for  the  recovery  of  real  propeiiiy,  except  for  a  penalty  or  forfeiture, 
or  against  a  sheriff  or  other  officer  for  an  escape,  be,  at  the  time  the  cause  of 
action  accrued,  either  — 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sentence  of 
a  criminal  court  for  a  term  less  than  his  natural  life,  — 

The  time  of  such  disability  is  not  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action :  Provided,  that  the  period  within  which  the  action 
must  be  brought  cannot  be  extended  more  than  five  years  by  any  such  dis- 
ability except  infancy,  nor  can  it  be  extended  in  any  case  longer  than  one 
year  after  the  disability  ceases. 

Sec.  65.  Death. — If  a  person  entitled  to  bring  an  action  die  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof,  and  the  cause 
of  action  survive,  an  action  may  be  commenced  by  his  representatives,  after 
the  expiration  of  that  time,  and  within  one  year  from  his  death.  If  a  person 
against  whom  an  action  may  be  brought  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and  the  cause  of  action  survive,  an 
action  may  be  commenced  against  his  executors  or  administrators  after  the 
expiration  of  that  time,  and  within  one  year  after  the  issuing  of  letters  testa- 
mentary or  of  administration. 

Sec.  66.  War.  —  When  a  person  shall  be  an  alien,  subject  or  citizen  of  a 
countiy  at  war  with  the  United  States,  the  time  of  the  continuance  of  the  war 
is  part  of  the  time  limited  for  the  commencement  of  the  action. 

Sec.  67.  When  Judgment  reversed. — If  an  action  be  commenced  within 
the  time  prescribed  therefor,  and  a  judgment  therein  be  revei'sed  on  appeal, 
the  plaintiff,  or,  if  he  die  and  cause  of  action  survive,  his  heirs  or  representa- 
tives, may  commence  a  new  action  within  one  year  after  the  reversal. 

1  "Auction"  for  "iction." 
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Ssc.  68.  Stay  bj  Aijnnotfon,  Aa — When  the  oonunenoeraeiit  of  aa 
actaon  is  stayed  by  injunction  or  statntory  prohibition,  the  time  of  the  ooatb- 
nanoe  of  the  injunction  or  prohibition  is  not  part  of  the  time  limited  for  ths 
eommencement  of  the  action. 

Sec.  69.  "When  Diaabilitj  available. — No  person  can  a^ail  himself  of  a 
disability  unless  it  existed  when  his  right  of  action  accrued. 

Sec.  70.  Coexiatlng  DiaabOltiea.  —  When  two  or  more  disabilities  co- 
exist at  the  time  the  right  of  action  accrues,  the  limitatioQ  does  not  sttMh 
until  they  are  all  removed. 

Sec.  71.  Bank-notea.  —  This  chapter  does  not  affect  actions  to  enfons 
the  payment  of  bills,  notes,  or  other  evidences  of  debt,  issued  by  monsjed 
corporations,  or  issued  or  put  in  circulation  as  money. 

Sec.  72.  Moneyed  Corporatiomk  —  This  chapter  shall  not  affoct  aotiou 
against  directors  or  stockholders  of  a  moneyed  corporation,  or  banking  aoo- 
ciation,  to  recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  law;  but  such  actions  must  be  brought  within  six  years  after  the 
discovery,  by  the  aggrieved  party,  of  the  facts  upon  which  the  penalty  or  for- 
feiture attached,  or  the  liability  was  created. 

Sec.  73.  New  Promise  in  Writing.  —  No  acknowledgment  or  promise  ii 
sufficient  evidence  of  a  new  or  continuing  contract,  whereby  to  take  the 
out  of  the  operation  of  this  chapter,  unless  the  same  be  contained  in 
writing  signed  by  the  party  to  be  charged  thereby;  but  this  section  shall  not 
alter  the  effect  of  any  payment  of  principal  or  interest. 


IDAHO. 

GENERAL  LAWS,  1880-1881. 

Of  the  Time  of  commencing  Civil  Actions. 

Section  141.  Commencement  of  Civil  Actions. — Civil  actioDB  cen 
only  be  commenced  within  the  periods  prescribed  in  this  chapter  after  tiie 
cause  of  action  shall  have  accrued,  except  when,  in  special  cases,  a  diiferesl 
limitation  is  prescribed  by  statute. 

Sec.  142.  When  the  People  will  not  ana.  —  The  people  of  this  Tecii- 
tory  will  not  sue  any  person  for  or  in  respect  to  any  real  property,  or  the  iasm 
or  profits  thereof,  by  reason  of  the  right  or  title  of  the  people  to  the  ssme, 
unless,  — 

1.  Such  right  or  title  shall  have  accrued  within  ten  years  before  any  seliot 
or  other  proceeding  for  the  same  is  commenced ;  or, 

2.  The  people,  or  those  from  whom  they  claim,  shall  have  received  tb 
rents  and  profits  of  such  real  property,  or  of  some  part  thereof,  within  the 
space  of  ten  years. 

Sec.  143.  Seisin  within  Five  Tears,  whan  necessary  in  Aotion  ftv 
Real  Property.  —  No  action  for  the  recovery  of  real  property,  or  for  tlie 
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reeovwy  of  the  posBeesion  thereof,  can  be  maintained,  anleeB  ..  ai^;iear  that 
the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seised  or  possessed  of 
the  property  in  question  within  fire  years  before  the  commencement  of  the 
action;  and  this  section  indades   possessory  rights  to  lands  and  mining 


Sec.  144.  Seiain,  when  neoeasary  in  Action  or  Defenoe. — No  cause 
of  action,  or  defence  to  an  action,  arising  out  of  the  title  to  real  property,  or 
to  rents  or  profits  out  of  the  same,  can  be  effectual,  unless  it  appear  thai  the 
person  prosecuting  the  action  or  making  the  defence,  or  under  whose  title  the 
action  is  prosecuted  or  the  defence  is  made,  or  the  ancestor,  predecessor,  or 
grantor  of  such  person,  was  seised  or  possessed  of  the  premises  in  question 
within  five  years  before  the  commencement  of  the  act  in  respect  to  which  such 
action  is  prosecuted  or  defence  nuuie. 

Skc.  145.  Entry  on  Real  Batata.  —  No  entry  upon  real  estate  is  deemed 
sufficient  or  valid  as  a  claim,  unless  an  action  be  commenced  thereupon  within 
one  year  after  making  such  entry,  and  within  five  years  from  the  time  when 
the  right  to  make  it  descended  or  accrued. 

Skc.  146.  Poaseaaion,  when  preanmed.  —  In  every  action  for  the  re- 
covery of  real  property,  or  the  possession  thereof,  the  person  establishing  a 
legal  title  to  the  property  is  presumed  to  have  been  possessed  thereof  within 
the  time  required  by  law,  and  the  occupation  oi  the  property  by  any  other 
person  is  deemed  to  have  been  under  and  in  subcnrdination  to  the  legal  title, 
unless  it  appear  that  the  property  has  been  held  and  possessed  adversely  to 
such  legal  title,  for  five  years  before  the  commencement  of  the  action. 

8kc.  147.  Occupation  under  Written  Xnatmment  or  Judgment,  when 
edverae.  —  When  it  appears  that  the  occupant,  or  those  under  whom  he 
daims,  entered  into  the  possession  of  the  property  under  claim  of  title,  exclu- 
sive of  other  right,  founding  such  claim  upon  a  written  instrument,  as  being  a 
conveyance  of  the  property  in  question,  or  upon  the  decree  or  judgment  of  a 
competent  court,  and  that  there  has  been  a  eontinued  oecupation  and  posses- 
sion of  the  property  included  in  such  instrument,  decree,  or  judgment,  or  oi 
aome  part  of  the  property  under  such  claim,  for  five  years,  the  property  so 
included  is  deemed*  to  have  been  held  adversely,  except  that  when  it  coosista 
of  a  tract  divided  into  lots,  the  possession  of  one  lot  is  not  deemed  a  possession 
oi  any  other  lot  of  the  same  tract. 

Sec.  148.  What  oonatitutea  Ad^erae  Poaaeaaion  nnder  Written  In- 
atmment  or  Judgment —.  For  the  purpose  of  oonstituting  an  adverse  poe- 
session  by  any  person  claiming  a  title  founded  upon  a  written  instrument,  or 
a  judgment  or  decree,  land  is  deemed  to  have  been  possessed  and  occupied  in 
the  following  cases:  — 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  snbetantial  enclosure. 

3.  Where,  although  not  enclosed,  it  haa  been  used  for  the  snpfdy  of  fuel,  or 
of  fencing  timber  for  the  purpoaea  of  husbandry,  or  for  pasturage,  or  for  the 
Qfdinary  use  of  the  occupant. 

4.  Where  a  known  farm  or  single  lot  has  been  partly  improved,  the  portion 
of  such  farm  or  lot  that  may  have  been  left  not  cleared,  or  not  encloaed  ae- 
eording  to  the  usual  course  and  custom  of  the  adjoining  coiintry,  shall  be 
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deemed  to  have  been  occupied  for  the  same  length  of  time  as  the  part  im-' 
proved  and  cultivated. 

Sec.  149.  Premises  actnally  ooonpied  under  Claim  of  Title. — Where 
it  appears  that  there  has  been  an  actual  continued  occupation  of  land,  under  t 
claim  of  title,  exclusive  of  any  other  right,  but  not  founded  upon  a  wrHtea 
instrument,  judgment,  or  decree,  the  laud  so  actually  occupied,  and  no  other, 
is  deemed  to  have  been  held  adversely. 

Sec.  150.  "What  oonstitates  Adverse  Possession  under  Claim  of  Tltls 
not  ^rritten.  —  For  the  purpose  of  constituting  an  adverse  poesession  by  a 
person  claiming  title  not  founded  upon  a  written  instrument,  judgment,  or 
decree,  land  is  deemed  to  have  been  possessed  and  occupied  in  the  following 
cases  only:  — 

1.  Where  it  has  been  protected  by  a  substantial  enclosure. 

2.  Where  it  has  been  usually  cultivated  or  improved  :  Prapided,  however^ 
that  in  no  case  shall  adverse  possession  be  considered  established  under  the 
provisions  of  any  sections  of  this  code,  unless  it  shall  be  shown  thai  the  land 
has  been  occupied  and  claimed  for  the  period  of  five  years  continuously,  and 
the  party  or  persons,  their  predecessors  and  grantors,  have  paid  all  the  taxes, 
territorial,  county,  or  municipal,  which  have  been  levied  and  assessed  upon 
such  land  according  to  law. 

Sec.  151.  Relation  of  Landlord  and  Tenant  as  affeoting  Adwvm 
Possession.  —  When  the  relation  of  landlord  and  tenant  has  existed  betweea 
any  persons,  the  possession  of  the  tenant  is  deemed  the  possession  of  the  hmd- 
lord  until  the  expiration  of  five  years  from  the  termination  of  the  tenancy,  or, 
where  there  has  been  no  written  lease,  until  the  expiration  of  five  years  from 
the  time  of  the  last  payment  of  rent,  notwithstanding  that  such  tenant  msf 
have  acquired  another  title,  or  may  have  claimed  to  hold  adversely  to  hii 
landlord.  But  such  presumptions  cannot  be  made  after  the  periods  heieia 
limited. 

Sec.  152.  Right  of  Possession  not  afieoted  by  Desoent  cast  — The 
right  of  a  person  to  the  possession  of  real  property  is  not  impaired  or  affeded 
by  a  descent  cast  in  consequence  of  the  death  of  a  person  in  possession  of  sadi 
property. 

Sec.  153.  Disabilities.  —  If  a  person  entitled  to  commence  an  action  for 
the  recovery  of  real  property,  or  for  the  recovery  of  the  possession  thereof, » 
to  make  any  entry  or  defence  founded  on  the  title  to  real  property,  or  to  rents 
or  services  out  of  the  same,  be,  at  the  time  such  title  first  descends  or  aocmei) 
either  — 

1.  Within  the  age  of  majority ;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
criminal  offence  for  a  term  less  than  for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary  party  with  her  in 
commencing  such  action  or  making  such  entry  or  defence,  — 

The  time  during  which  such  disability  continues  is  not  deemed  any  portion  cf 
the  time  in  this  chapter  limited  for  the  commencement  of  such  action  or  the 
making  of  such  entry  or  defence ;  but  such  action  may  be  commenced,  or 
entry  or  defence  made,  within  the  period  of  five  years  after  such  disabtli^ 
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shall  cease,  or  after  the  death  of  the  person  entitled  who  shall  die  under  such 
disability ;  but  such  action  shall  not  be  commenced,  or  entry  or  defence  made, 
after  that  period. 

Skc.  154.  Periods  of  Llmitationa  prescribed.  —  The  periods  prescribed 
for  the  commencement  of  actions  other  than  for  the  recovery  of  real  property 
are  as  follows:  — 

Sec.  155.  Within  Six  Tears.  —  1.  An  action  upon  a  judgment  or  decree 
of  any  court  of  the  United  States,  or  of  any  State  or  Territory  within  the 
United  States. 

2.  An  action  for  mesne  profits  of  real  property. 

Sec.  156.  Within  Five  Tears.  —  An  action  upon  any  contract,  obliga- 
tion, or  liability,  founded  upon  an  instrument  of  writing. 

Sec.  157.  Witliin  Four  Tears.  —  An  action  upon  a  contract,  obligation, 
or  liability,  not  founded  upon  an  instrument  of  writing. 

Sec.  158.  Within  Three  Tears.  —  1.  An  action  upon  a  liability  created 
by  statute,  other  than  a  penalty  or  forfeiture. 

2.  An  action  for  trespass  upon  real  property. 

8.  An  action  for  taking,  detaining,  or  injuring  any  goods  or  chattels,  in- 
cluding actions  for  the  specific  recovery  of  personal  property. 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mistake.  The  cause  of 
action  in  such  case  not  to  be  deemed  to  have  accrued  until  the  discoveiy  by 
the  aggrieved  party  of  the  facts  constituting  the  fraud  or  mistake. 

Sec.  159.  Within  Two  Tears. —  1.  An  action  against  a  sheriff,  coroner, 
or  constable,  upon  the  liability  incurred  by  the  doing  of  an  act  in  his  official 
capacity,  and  in  virtue  of  his  office,  or  by  the  omission  of  an  official  duty,  in- 
cluding the  non-payment  of  money  collected  upon  an  execution. 

2.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  when  the  action  is 
given  to  an  individual,  or  to  an  individual  and  the  Territory,  except  when  the 
statute  imposing  it  prescribes  a  different  limitation. 

3.  An  action  upon  a  statute,  or  upon  an  imdertaking  in  a  criminal  action,, 
for  a  forfeiture  or  penalty  to  a  county  or  to  the  people  of  the  Territory. 

4.  An  action  to  recover  damages  for  the  death  of  one  caused  by  the  wrong- 
ful act  of  another. 

5.  An  action  for  libel,  slander,  assault,  battery,  false  impri^nment,  or 
seduction. 

6.  An  action  against  a  sheriff,  or  other  officer,  for  the  escape  of  a  prisoner, 
arrested  or  imprisoned  on  civil  process. 

Sec.  160.  Within  One  Tear.  —  An  action  against  an  officer,  or  officer 
de  facto. 

1.  To  recover  any  goods,  wares,  merchandise,  or  other  property,  seized  by 
any  such  officer  in  his  official  capacity  as  tax-collector,  or  to  recover  the  price 
or  value  of  any  goods,  wares,  merchandise,  or  other  personal  property  so 
seized,  or  for  damages  for  the  seizure,  detention,  sale  of  or  injury  to  any 
goods,  wares,  merchandise,  or  other  personal  property  seized,  or  for  damages 
done  to  any  person  or  property  in  making  any  such  seizure. 

2.  For  money  paid  to  any  such  officer  under  protest,  or  seized  by  such  offi- 
cer in  his  official  capacity  as  a  collector  of  taxes,  and  which,  it  is  claimed, 
ought  to  be  refunded. 
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Sec.  161.  "WiHihk  81z  MbntiMi. — Actions  on  daims  agEintt  a  eomt^, 
which  have  been  rejected  by  the  board  of  commlasionera,  nniBt  be  commsond 
within  six  months  after  the  first  rejection  thereof  by  such  board. 

Sbc.  162.  Mutoal  Accoimta.  —  In  an  aetkm  brought  to  leooyer  a  btlaoe 
due  upon  a  mutual,  open,  and  current  account,  where  there  have  been  reciprocal 
demands  between  the  parties,  the  cause  of  action  is  deemed  to  ha^e  aoeriMd 
from  the  time  of  the  last  item  proved  in  the  aecoont  on  either  side. 

Sec.  168.  Depoaita  with  Banka  or  Banken^  —  To  actions  bnwi^t  t» 
recover  money  or  other  property  deposited  with  any  bank,  bankert  trust  coai- 
pany,  or  savings  and  loan  soeiefy,  no  limitation  begiua  to  nm  ui^  after  an 
authorized  demand. 

Sec.  164.  Actiona  for  Relief  not  heraiabefora  paovidod  lor.— Aa 
aetkm  for  relief  not  hereinbefore  provided  for  most  be  oomnenoed  within  foor 
days  after  the  cause  of  action  shall  have  aocrued. 

Sec.  165.  Actioaa  by  thB  Peopla—Tbe  limitsiioDa  prescribed  in  tfaii 
chapter  apply  to  actions  brought  in  the  name  of  the  Territory,  or  for  tfas 
benefit  of  the  Territory,  in  the  same  manner  as  to  aotioiis  by  private  partiet. 

Sec.  166.  Aotion  to  redeem  a  Mcrtgacjek^i— An  action  to  redeem  a  mort- 
gage of  real  property,  with  or  without  an  acooimt  of  reota  and  profits,  aiay  ba 
brought  by  the  mortgagor  or  those  claiming  under  him,  against  the  mortgigee 
in  possession  or  those  claiming  under  him,  unless  be  or  tiiey  have  eontiDttoiMlf 
maintained  an  adverse  possession  of  the  mortgaged  piemisea  lor  five  yesa 
after  breach  of  some  condition  of  the  mortgage. 

Sec.  167.  Wben  tliere  are  two  or  maim  sudi  Mortpigen. — If  thsrs  ii 
more  than  one  such  mortgagor,  or  more  than  one  person  claiming  under  s 
mortgagor,  some  of  whom  are  not  entitled  to  maintain  audi  an  action  and* 
tiie  provisions  of  this  diapter,  any  one  of  them  wlio  is  entitled  to  — ^'"^" 
anch  an  action  may  redeem  tiierein  a  divided  or  undivided  part  of  the  mort- 
gaged premises,  according  as  his  interest  may  ftpiwnr,  and  have  an  soeomitiaf  , 
for  a  part  of  the  rents  and  profits  pnqxntioaale  to  hia  interest  in  the  mmtgafed 
premises,  on  payment  of  a  part  of  the  mortgage  money,  bearing  the  same  ft9' 
portion  to  the  whole  of  sudi  money  as  the  value  of  hia  divided  or  undivided 
interest  in  the  premises  bears  to  the  whole  of  such  premises. 

Sec.  16S..  When  an  Aotion  ia  oonmienoed. — An  action  ia  immoff^v^i 
within  the  meaning  of  this  chapter,  when  the  complaint  is  filed. 

Sec.  169.  "When  Defendant  la  out  of  tiie  Tenttery.^  If,  when  the 
cause  of  action  accrues  against  a  person,  he  is  out  of  the  Territory,  the  aetioB 
mi^  be  commenced  within  the  term  herein  Mmited,  after  hia  return  to  the 
Territory;  and  if,  after  the  cause  of  action  accrues,  he  departs  from  the  Te^ 
ritory,  the  time  of  hia  absenoe  ia  not  pari  of  tiie  tnoa  liasiled  lor  the  ooo- 
mencement  of  the  action. 

Sec.  170.  Bmeption  aa  to  Pesaona  nndar  DiaaMMttea.— If  a  perns 
entitled  to  bring  an  action,  other  than  for  the  reeoTery  of  real  property,  be^  li 
the  time  the  cause  of  action  aoerued,  either — 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

9l  Imprisoned  on  a  criminal  charge,  or  in  eiMWithwi  nnder  tta  sonteBOSiC 
a  criminal  court  for  a  term  less  than  for  life  ;  or, 
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4.  A  married  woman,  and  her  husband  be  a  necessary  party  with  her  in 
commencing  such  action, — 

The  time  of  such  disability  is  not  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action. 

Sec.  171.  ProvUion  where  Panon  entitled  dies  before  Limitation  ex- 
pires. >^  If  a  person  entitled  to  bring  an  action  die  before  the  expiration  of  the 
time  limited  for  the  commencement  thereof,  and  the  cause  of  action  survive, 
an  action  may  be  commenced  by  his  representatives,  after  the  expiration  of  that 
time,  and  within  one  year  from  his  death.  If  a  person  against  whom  an  action 
may  be  brought  die  before  the  expiration  of  the  time  limited  for  the  com- 
mencement thereof,  and  the  cause  of  action  survive,  an  action  may  be  com- 
menced against  his  representatives,  after  the  expiration  of  that  time,  and 
within  one  year  after  the  issuing  of  letters  testamentary  or  of  administration. 

Sec.  172.  In  Suits  by  Aliens,  Time  of  War  to  be  deducted.  — When  a 
person  is  an  alien,  subject  or  citizen  of  a  country  at  war  with  the  United 
States,  the  time  of  the  continuance  of  the  war  is  not  part  of  the  period  limited 
for  the  commencement  of  the  action. 

Sec.  173.  "When  Judgment  has  been  reversed.  —  If  an  action  is  com- 
menced within  the  time  prescribed  therefor,  and  a  judgment  therein  for  the 
plaintiff  be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and  the  cause  of 
action  survive,  his  representatives,  may  commence  a  new  action  within  one 
year  after  the  reversal. 

Sec.  174.  When  Action  is  stayed  by  Injunction.  —  When  the  com- 
mencement of  an  action  is  stayed  by  injunction  or  statutory  prohibition,  the 
time  of  the  continuance  of  the  injunction  or  prohibition  is  not  part  of  the 
time  limited  for  the  commencement  of  the  action. 

Sec.  175.  Disability  must  eadst  when  Right  of  Action  accrued. — 
No  person  can  avail  himself  of  a  disability  unless  it  existed  when  his  right  of 
action  accrued. 

Sec.  176.  When  two  or  more  Disabilities  eadst,  &c.  —  When  two  or 
more  disabilities  coexist  at  the  time  the  right  of  action  accrues,  the  limitation 
does  not  attach  until  they  are  removed. 

Sec.  177.  This  Chapter  not  applicable  to  Actions  against  Directors, 
&o.,  except.  —  This  chapter  does  not  affect  actions  against  directors  or  stock- 
holders of  a  corporation,  to  recover  a  penalty  or  forfeiture  imposed,  or  to 
enforce  a  liability  created  by  law ;  but  such  actions  must  be  brought  within 
three  years  after  the  discovery  by  the  aggrieved  party  of  the  facts  upon  which 
the  penalty  or  forfeiture  attached,  or  the  liability  was  created. 

Sec.  178.  Acknowledgment  or  New  Promise  must  be  in  Writing.— 
No  acknowledgment  or  promise  is  sufficient  evidence  of  a  new  or  continuing 
contract,  by  which  to  take  the  case  out  of  the  operation  of  this  chapter,  imless 
the  same  is  contained  in  some  writing,  signed  by  the  party  to  be  charged 
thereby. 

Sec.  179.  Limitation  Laws  of  other  States  and  Territories,  effect  ol — 
When  a  cause  of  action  has  arisen  in  another  State  or  Territory,  or  in  a  foreign 
country,  and  by  the  laws  thereof  an  action  thereon  cannot  then  be  maintained 
against  a  person  by  reason  of  the  lapse  of  time,  an  action  thereon  shall  not 
be  maintained  against  him  in  this  Territory  except  in  favor  of  one  who  has 

64 


%S0  STATUTES  "CT*  ISMTTATIOKS. 

'been  a  citizen  of  fhis  Territory,  ancl'^ho  has  heUl  ^e  canae  of  action  irom 
tlie  time  it  accrued. 

Sec.  180.  Xhdatixig  CatuMsof  AcStion  net  aSsotod.  —  This  ciiapter  does 
not  extend  to  actions  already  commenced,  nor  to  cases  'wbere  'the  time  pre- 
scribed in  any  existing  statute  for  acquiring  a  right  or  hairing  a  remedy  bu 
fully  run,  but  the  laws  now  in  force  are  applicable  to  such  actions  andetfls, 
and  are  repealed  subject  to  the  provisions  of  this  section. 

Sec.  181.  'Word  •*  Action"  oonatmed,  how. ~ The  word  «*aotioD,'*« 
used  in  this  chapter,  is  to  be  construed.  Whenever  it  is  necessary -so  to  do,  ai 
including  a  special  proceeding  of  a  dvil  nature. 


••«. 


MONTANA- 
REVISED  STATUTES,  1879.    Ei»«r  Duvzsiok,  Titlb  IS. 

Chap.  I.  —  Of  thr  Time  of  -oommbmciko  Actioks. 

Section  28.  Limitations  generally.  Civil  Aotions  only  to  be  com- 
menced within  Certain  Umits.  — 'Civil  actions  can  only  be  commesoed 
within  the  periods  prescribed  in  this  title,  after  the  cause  of  action  shall  have 
accrued,  except  where,  in  special  cases,  a  different  limitation  is  prescribed  bj 
statute. 

Chap.  2.  —  Of  the  Time  of  commencing  Actioks  concerkino  Bbal 

Property. 

Sec.  29.  Actions  to  recover  Real  Property.  —  No  action  ior  tiie  le- 
covery  of  real  property,  or  for  the  recovery  of  the  possession  theredf,  can  be 
maintained  unless  it  appear  that  ihe  plaintiff,  his  ancestor,  predeeeswr,  or 
grantor,  was  seised  or  possessed  of  the  property  in  question  within  five  yoD 
.before  the  commencement  of  the  acticin. 

Sec.  30.  Same.  —  No  cause  of  action  or  defence  to  an 'action,  arising  oat<lf 
the  title  to  real  property,  or  to  rents  or  profits  out  of  the  same,  can  be  effeek- 
•ual  unless  it  appear  that  the  person  prosecuting  the  action  or  making  tbe 
■defence,  or  under  whose  title  the  action  is  prosecuted  or  the  defence  is  made, 
or  the  ancestor,  predecessor,  or  grantor  of  such  person,  was  seised  or  poseessd 
-of  the  premises  in  question  within  five  years'before  the  commencement  of  tbe 
-act  in  respect  to  which  such  action  is  prosecuted  or  defence  nwde. 

Sec.  81.  After  Bntry.  —  No- entry  upon  real  estate  is  deemed  suffietent  or 
valid,  as  a  claim,  unless  an  action  be  commenced  tiiereapon  within  one  ym 
after  making  such  entry,  and  within  five  years  from  the  right  to  make  Itt 
•descended  or  accrued. 

Sec.  32.  •Presumption  from  Xegal  Titlo.  —  In  every  action  for  the  n-. 
eovery  of  real  property,  or  the  possession  thereof,  the  person  establtshinf  i 
slegal  title  to  the  property  is  presumed  to  have  been  possessed  thereof  witiim 
Uibe  time 'required  by  law,  andthe  occupation  of  ^  the  property  by  any  other  pe^ 
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BO^  {6  deemed  to  haye  *been  under  and  in  aubordinAtion  to  the  legal  title,  un- 
less it  appear  ttbat  the  prope]:ty  has  been  held  and  possessed  adversely  to  such 
legal  title  for  five  years  before  the  oominencement  of  the  aQtion. 

Sec.  33.  ilptry  an4  PosaeflAion  under  'Written  Title.  —  When  it  ap- 
pears that  ^  oocMpant,  or  lihose  ^nder  whom  he  claims,  entered  into  the 
possession  of  .the  property  under  cl^im  of  title,  exclusive  of  other  right,  found- 
ing such  claim  upon  a  written  instniment'as  being  a  conveyance  of  the  prop- 
erty in  question,  or  upon  the  decree  or  judgment  of  a  competent  court,  and 
that  there  had  been  a  continued  occupatjion  and  possession  of  the  property  in- 
cluded in  such  instrument,  decree,  or  judgment,  or  of  some  part  of  the  property 
ander  siH^h  claim,  jfor  ^ve  years,  the  property  so  included  is  deemed  to  <have 
been  held  adversely,  except  that,  whep  it  consists  of  a  tract  divided  into  Ipt^, 
the  poflsessipu  of  one  lot  is  not  deemed  a  possession  of  any  other  lot  of  the  same 
tract. 

.Sj^.  34.  Wliat  ia  deemed  A^lveise  Ppesesaion  .mider  Written  Ip- 
vHJ^nuu^t,  ^c.  —  For  the  purpose  of  constituting  adverse  possession  by  any 
person. claiming  a  title  founded  upon  a  written  instrument,  or  a  judgment. ^ 
decree,  land  is.deemed^to  have  .been  possessed  and  occupied  in  .the  following 
oases: — 

First.  Where  it  has  been  usually  cultivated  or  .improved. 

Second.  Where  it  has  been  protected  by  a  substantial  enclosure. 

Third.  YV^here,  although  not  enclosed,  it  has  .beep  used  for  the  sppp^  of 
fuel,,or,of  fencing  timber  for  the  purpose  of  husbandry,  or  for  pasturage,  ^r  fqr 
jbhe. ordinary  use  of  the.occupant. 

F<^rih.  Where  a  Jsnowp  ifixm  or  single  lot  has  been  partly  improved,  the 
portion  of  such  farm  or  lot  that  may  have  been  left  not  cleared,  or  not  enclosed, 
according  to  the  usual  course  and  custom  of  the  adjoining  country,  shall  be 
deemed  to  have  been  occupied  for  the  same  length  of  time  as  the  part  improved 
and  cultivated. 

Sec.  35.  "What  ia  Adverse  PoasesBion  under  Claim  of  Title  not  in 
Writing.  —  Where  it  appears  that  there  has  been  an  actual  continued  occupa- 
itioaof  land,  under  a  claim  of  title,  exclusive  of  any  other  right,  but  not  foundefl 
iipon  a  .i^ritten  instrument,  judgment,  or  decree,  the  laud  so  actually  occupied, 
and  no  other,  is  deemed  to  h^ve  been  held  adversely. 

Sec.  36.  8ame.  —  For  the  purpose,  of  constituting  an  adverse  possession  by 
a  person  claiming  title  not  founded  upon  a  written  instrument,  judgment,  car 
decree,  land  is  deemed  to  have  been  possessed  and  occupied  in  the  'following 
.cases  only:  — 

First.  Where  it  has  been  protected  by  a  substantial  enclosure. 

Second.  Where  it  has  been  usually,  cultivated  or  improved. 

.Skc.  37.  Landlord  and  Tenant.  —  Where  the  relation  of  landlord  and 
.tenant. has  existed  between  any  persons,  the  possession  of  the  tenant  is  deemed 
the  possession  of  the  landlord  until  the  expiration  of  five  years  f rom  thC'termi- 
nation  of  the  tenancy,  or,  where  there  has  been  no  written  lease,  .until  the 
expiration  of  five  years  from  the  time  of  the  last  payment  of  rent,  notwithstand- 
ing that  such  tenant  may  have  acquired  another  title  or  may  have,  claimed  to 
hold  adversely. to  his  landlord;  but  such  presumptions  cannot  be  made  afUr 
the  periods  herein  limited. 
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Sec.  38.  Descent  oast  —  The  right  of  a  person  to  the  possession  of  real 
property  is  not  impaired  or  affected  by  a  descent  cast  in  consequence  of  the 
death  of  a  person  in  possession  of  such  property. 

Skc.  39.  Disabilities.  —  If  a  person  entitled  to  commence  an  action  for  the 
recovery  of  real  property,  or  for  the  recovery  of  possession  thereof,  or  to  make 
any  entry  or  defence  founded  on  the  title  to  real  property,  or  to  rents  or 
services  out  of  the  same,  be,  at  the  time  such  title  descends  or  aocraes, 
either  — 

First,  Within  the  age  of  majority;  or, 

Second.  Insane;  or, 

Third,  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of 
a  criminal  offence  for  a  term  less  than  for  life;  or, 

Fourth.  A  married  woman,  and  her  husband  be  a  necessary  party  with  her 
in  commencing  such  action  or  making  such  entry  or  defence,  — 
The  time  during  which  such  disability  continues  is  not  deemed  any  portion  of 
the  time  in  this  chapter  limited  for  the  commencement  of  such  action,  or  the 
making  of  such  entry  or  defence,  but  such  action  may  be  commenced,  or  entrj 
or  defence  made,  within  the  period  of  five  years  after  such  disability  shall  cease, 
or  after  the  death  of  the  person  entitled  who  shall  die  under  such  disability; 
but  such  action  shall  not  be  commenced,  or  entry  or  defence  made,  after  that 
period. 

Sec.  40.  Mining  Claims.  —  No  action  for  the  recovery  of  mining  claims 
(code  claims  excepted),  or  for  the  recovery  of  possession  thereof,  shall  bemaio- 
tained,  unless  it  appear  that  the  plaintiff  or  his  assigns  was  seised  or  possessed 
of  such  mining  claims  within  one  year  before  the  commencement  of  such 
action. 

Chap.  3. — Of  the  Time  of  commencing  Actions  other  than  fob  thi 

Recovery  of  Real  Property. 

Sec.  41.  Personal  Actions  upon  Contracts.  —  Actions  other  than  those 
for  the  recovery  of  real  property,  as  follows:  1.  An  action  upon  a  judgment 
or  decree  of  any  court  of  the  United  States,  or  of  any  State  or  Territory  within 
the  United  States.  2.  An  action  upon  any  contract,  obligation,  or  liabiJitj, 
founded  upon  an  instrument  in  writing,  shall  be  commenced  within  six 
years. 

Sec.  42.  Other  Personal  Actions.  —  1.  An  action  for  waste  or  trespass 
upon  real  property;  2.  An  action  upon  a  liability  created  by  a  statute,  other 
than  a  penalty  or  forfeiture ;  3.  An  action  for  taking,  detaining,  or  injuring 
any  goods  or  chattels,  including  actions  for  the  specific  recovery  of  personal 
property;  4.  An  action  for  relief  on  the  ground  of  fraud  or  mistake  (the  cause  ol 
action  in  8uch  case  not  to  be  deemed  to  have  accrued  until  the  discovery  by  the 
aggrieved  party  of  the  facts  constituting  fraud  or  mistake), — shall  be  com- 
menced within  two  years. 

Sec.  43.  Actions  against  Sherifiii,  Ac,  —  An  action  against  a  sheriff, 
coroner,  or  constable,  upon  any  liability  incurred  by  the  doing  of  an  act  in 
official  capacity  and  in  virtue  of  his  office,  or  by  the  omission  of  an  official  doty, 
shall  be  commenced  within  two  years. 
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Sec.  44.  Accounts,  Parol  Contracts,  Torts,  &c.  —  1.  An  action  upon 
an  account,  or  other  contract,  obligation,  or  liability,  not  founded  upon  an 
instrument  of  writing;  2.  An  action  for  libel,  assault,  or  assault  and  battery, 
or  false  imprisonment;  3.  An  action  upon  an  account  for  goods,  wares,  or 
merchandise  sold  and  delivered,  and  upon  any  express  or  implied  promise  not 
above  enumerated,  —  shall  be  commenced  within  two  yeai*s. 

Sec.  45.  Actions  upon  Statutes  for  Penalties.  —  1.  An  action  upon  a 
statute  for  a  penalty  or  forfeiture,  when  the  action  is  given  to  an  individual,  or 
to  an  individual  and  the  Territory,  except  where  the  statute  imposing  it  pre- 
scribes a  different  limitation;  2.  An  action  against  a  sheriff  or  other  officer 
for  the  escape  of  a  prisoner  arrested  or  imprisoned  on  civil  process,  —  shall  be 
commenced  within  one  year. 

Sec.  46.  Deposits  with  Bankers. —  There  shall  be  no  limitation  upon 
the  right  to  maintain  an  action  for  the  recovery  of  money  or  other  property  de- 
posited with  any  bank,  banker,  trust  company,  or  savings  and  loan  society. 

Sec.  47.  General  Clause.  —  An  action  for  relief  not  hereinbefore  provided 
for  must  be  commenced  within  three  years  after  the  cause  of  action  shall  have 
accrued. 

Sec.  48.  Mutual  and  Open  Accounts.  —  In  an  action  brought  to  recover 
a  balance  due  upon  a  mutual,  open,  and  current  account,  where  there  have  been 
reciprocal  demands  between  the  parties,  the  cause  of  action  is  deemed  to  have 
accrued  from  the  time  of  the  last  item  proved  in  the  account  on  either  side. 

Sec.  49.  Actions  by  People.  —  The  limitations  prescribed  in  this  act 
shall  apply  to  actions  brought  in  the  name  of  the  Territory,  or  for  the  benefit 
of  the  Territory,  in  the  same  manner  as  to  actions  brought  by  private  parties. 

Sec.  50.  Absence  of  Defendant  from  State.  —  If,  when  the  cause  of 
action  shall  accrue  against  a  person  when  he  is  out  of  the  Terntory,  the  action 
may  be  commenced  within  the  time  herein  limited,  after  his  return  to  the  Ter- 
ritory; and  if  after  the  cause  of  action  shall  have  accrued  he  depart  from  this 
Territory,  the  time  of  his  absence  shall  not  be  a  part  of  the  time  limited  for  the 
commencement  of  the  action. 

Sec.  51.  Death  of  PlaintifT  in  Action.  —  If  the  action  shall  be  commenced 
within  the  time  prescribed  therefor,  and  a  judgment  therein  for  the  plaintiff  be 
rendered  on  error  or  ap[)eal,  the  plaintiff,  or  if  he  die  and  the  cause  of  action 
survive,  his  heirs  or  representatives,  may  commence  a  new  action  within  one 
year  after  the  reversal. 

Sec.  52.  Action  enjoined.  —  When  the  commencement  of  an  action  is 
stayed  by  injunction,  or  a  statutory  prohibition,  the  time  of  the  continuance  of 
the  injunction  or  prohibition  shall  not  be  a  part  of  the  time  limited  for  the 
commencement  of  the  action. 

Sec.  53.  New  Promise,  &c.,  must  be  in  "Writing.  —  No  acknowledg- 
ment or  promise  shall  be  sufficient  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  the  case  out  of  the  operation  of  this  act,  unless  the  same  is 
contained  in  some  writing,  signed  by  the  party  to  be  charged  thereby;  but  this 
act  shall  not  alter  the  effect  of  any  payment  of  principal  or  interest. 

Sec.  54.  Part  Payment.  —  Whenever  any  payment  of  principal  or  interest 
has  been  or  shall  be  made  upon  an  existing  contract,  whether  it  be  by  bill  of  ex- 
change, promissoiy  note,  bond,  or  other  evidence  of  indebtedness,  if  such  pay- 
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ment  dhall  be  made  after  fhe  same  ^aii  have  become  doe,  the  lunita^OB  diall 
oommence  from  thd  time  the  last  payment  was  made. 

S£c.  55.  Action  barred  in  a^otli^  StattiS.  —  When  the  eaAM  of  adm 
shall  have  arisen  iii  any  otlier  State  or  Territory  of  the  UniVed  States,*  or  in  H 
foreigil  country,  and  by  the  laws  thereof  an  action  cannot  be  ibaintained  agmflf 
a  person  by  reason  of  the  lapse  of  time,  nxr  action  tiiisreon  ^hall  he-  oommMMWl 
acgain^  hiih  in  this  Territory. 


NEW  MEXICO. 

GENERAI/  LAWS.    Afft.  ®,  Ghap.  ». 

Limitation. 

Act  of  Fehrudtry  I,  1858. 

Section  1.  In  all  cases  where  aify  persotr  or  persons,-  t^fa^  heirs  Or  assigfns, 
shall,  at  the  {>assing  of  th!s  act  or  at  any  time  after,  have  had  pbSDeasion  loir 
ten*  years  of  any  laikds,  tenements,  or  hereditaments,  whiob  have^^  been  granted 
by  die  governments  of  Spain,  Mexico,  or  the  United  States,  or  by  whatsoever 
Iknthority  empowered  by  said  governments  to  make  gtatits  to  lands,  bokKiig  or 
claiming  the  same  by  virtue  of  a  deed  or  deeds  of  conveyanoe,  devise,  grant,  or 
other  assurance  purporting  to  convey  an  estate  in  fee-simple,  and  no  dam  by 
^uit  in  law  or  equity  effectually  prosecuted  shall  have  been  set  up  or  made  to 
the  said  lands,  tenements,  or  heredftamehts,  within  the  aforesaiid  time  ef  tea 
years,  then,  and  in  that  case,  the  person  or  persons,  their  heirs  or  assigns,  s> 
holding  ]f>ossession  as  aforesaid,  shnll  be  entitled  to  keep  and  hokl  in  posses- 
sion such  quantity  of  lands  as  sfaaH  be  specified  and  described  rtt  his^  her,  or 
their  deed  of  conveyance,  devise,  g^nt,  or  other  assunMice  as  aforesaid,  kk 
preference  to  all,  and  against  all,  and  all  main<ner  of  personf  or  persons  what- 
soever; and  any  person  or  persons,  their  children,  or  their  heivs  or  assigM^ 
who  shall  neglect,  or  who  have  neglected  for  ^  said  term  of  ten  years,  to 
avail  themselves  of  the  bene€t  of  any  title,  legal  or  equitable,  which  be,  she,  or 
they  may  have  to  any  lands,  tenements,  or  hereditaments  within  this  Territory, 
by  suit  of  law  or  equity,  effectually  prosecuted  a^inst  the  person  or  persons 
so  as  aforesaid  in  possession,  shall  be  forever  barred,  and  the  person  or  pe^ 
sons,  their  heirs  or  assigns,  so  holding  or  keeping  possession  as  aforesaid  skafl 
have  a  good  and  indefeasible  title  in  fee-simple  to  sixeb  fatnds,  teffiemeDtB,  or 
hereditatneiHs:  Provided^  that  if  a^  person  or  pertMms  tiistt  have  been,  are,  or 
shall  be  eiititlied  to  commence  and  prosecute  such  suit  m  law  or  equify,  sksQ 
have  been,  be,  or  shall  be,  at  the  time  of  said  r^ht  or  title  first  desceaadedor 
accrued,  come  or  fallen  withirr  tiie  age  dl  twenty-one  yettrs,  fetm  cmefti  ms 
compos  mentiit  hnprlsoned,  or  beyotid  the  littEits  of  the  Usrited  Stales  and  iM 
Teh'itorJes  thereof,*  that  then  such  pefBon  6f  persoiMB,  his^  hei^,  or  their  heir  or 
heirs,  shall  of  may,  notwitlistanding  the  ten  years  be  ezpiredf,  bring  bis  or  her 
suit  or  action,  as  he,  she,  or  they  might  have  deiBfe  before  the  passage  ol  tUi 
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fltel,  80^ «  Bue&i  peiBon  or  peraonsy.or  his,  her,,  or  their  heir  or  heirs,  shall  within 
tiuiee  years  next  after  his,  her,,  or  their  full  age,  discoverture,  coming  of  sound 
mindy.  enkusgement  out  of  prison,  coming  into  the  United  States  or  the  Tern- 
toriea  thereof,  or  death,  take  benefit  of  and  commence  such  suit,  and  at  no 
time  after  the  said  three  years  :  Provided,  also^  that  in  the  construction  of 
thisi  saving  no  cnmulative  disability  shall  prevent  the  bar  aforesaid,  but  shall 
only  apply  to  that  or  those  dieabilitiea  which  existed  when  the  rig^  to  sue 
fint  accrued  and  no  other:  Andprovidedf  <Uso>  that  such  suit  so  commenced 
shall  be  a  suit  prosecuted  with  effect  and  no  other. 

Sbc.  2.  No  person  or  persons,,  or  their  heirs  or  assigns,  shall  have  or  madn- 
taan  any  action,  or  suit,  either  in  law  or  equity,  for  any  lands,,  tenements,  or 
hereditaments  but  within  ten  years  next  after  his,  her,  or  their  right  to  con»- 
mence,  have,  or  madutain  such  suit  shall  have  come,  fallen  or  accrued,  and  that 
all  suits  either  in  law  or  equity  for  the  recovery  of  any  lands,,  tenements,  or  here- 
ditaments shall  be  had  and  sued  within  ten  years  next  after  the  title  or  cause 
ef  action  or  suits  accrued  or  fallen,  and  at  no  time  after  the  ten  years  shaU 
have  passed:  Provided j  that  if  any  person  or  persons  that  is  or  shall  be  enr 
titled  to  commence  and  proseeute  such  suit  or  action  in  law  or  equity  be  or 
shall  be,  at  the  time  of  said  right  or  title  first  accrued,  come  or  fallen  withiv 
the  age  of  twenty'One  years,  feme  coverty.  non  compo§  mentis,  imprisoned,  at 
beyond  the  limits  of  the  United  States  and  the  Temtories  thereof,  that  then 
such  person  or  persons,  his,  her,  or  their  heir  or  heirs,  shall  and  may,  not- 
withstanding the  said  ten  years  be  expired,  bring  his  or  her  suit  or  action 
as  he,  she,  or  they  might  have  done  before  the  passage  of  this  act,  so  as  such 
person  or  persons,  his,  her,  or  their  heir  or  heirs,  shall  within  three  years  next 
after  his,  her,  or  their  full  age,  discoverture,  coming  of  sound  mind,  enlarge- 
ment  out  of  prison,  coming  into  the  United  States  or  the  Territories  thereof » or 
death,,  take  benefit  of  and  eommeuee  such  suit,  at  no  time  after  the  said  three 
years:  Provided^  eUsOy  that  in  the  construction  of  this  saving  no  cumulative 
disability  shall  prevent  this  bar,  but  shall  only  apply  to  that  or  these  disabilir 
ties  which  existed  at  the  time  when  the  right  to  sue  first  accrued  and  to  no 
ciher:  Provided^  fm-iker,  that  such  action  so  oommenfied  shall  be  an  action 
piosecttted  with  effect  and  no  other. 

Act  of  1S8(^  Chop.  5. 

Ssc.  1.  The  following  suits  or  actions  may  be  brought  within  the  time 
hereinafter  limited,  respectively,  after  their  eauses  of  actioa  accrue,  and  nd 
acfterwards,  except  when  otherwise  specially  provided: — 

Sec.  2.  Actions  upon  any  judgment  of  any  court  of  record  of  any  State  ov 
TenrHory  of  the  United  States,  or  the  federal  courts  ol  the  United  States, 
within  fifteen  years. 

Skc.  8.  Those  foonded  upon  any  bond,  promissory  note,  bill  of  exchange^ 
or  other  contract  in  writing,  or  upon  any  judgment  of  any  ooart  not  of  record, 
within  six  years. 

Skc.  4.  Those  founded  upon  acoounts  and  unwritten  coDtracts,  thoee 
brought  for  injuries  to  property,  or  for  the  conversion  of  personal  property,  m 
for  relief  upon  the  ground  of  fraud,  and  aD  other  actions  not  herein  otherwise 
provided  for  and  specified,  within  four  years. 
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Sec.  5.  Those  against  sureties  upon  official  bonds,  and  those  brought 
against  sheriffs  and  other  public  officers  for  or  on  account  of  any  liability  in- 
curred by  the  doing  of  any  act  in  an  official  capacity,  or  by  the  omission  <^ 
any  official  duty,  and  for  injuries  to  the  person  or  reputation,  within  two 
years. 

Sec.  6.  In  actions  for  relief  on  the  ground  of  fraud  or  mistake,  and  in 
actions  for  injuries  to  or  conversion  of  property,  the  cause  of  action  shall  not 
be  deemed  to  have  accrued  until  the  fraud,  mistake,  injury,  or  conversion  com- 
plained of  shall  have  been  discovered  by  the  party  aggrieved.  ' 

Sec.  7.  When  there  is  an  open  current  account  the  cause  of  action  shall  be 
deemed  to  have  accrued  upon  the  date  of  the  last  item  therein,  as  proven  on 
the  trial. 

Sec.  8.  The  filing  in  the  proper  clerk's  office  of  the  petition,  declaration, 
bill,  or  affidavit,  upon  the  filing  of  which  process  is  authorized  by  law  to  be 
issued,  with  intent  that  process  shall  issue  immediately  thereupon,  which  in- 
tent shall  be  presumed,  unless  the  contrary  appear,  shall  be  deemed  a  com- 
mencement of  the  action. 

Sec.  9.  If,  after  a  cause  of  action  accrues,  a  defendant  removes  from  the 
Territory,  the  time  during  which  he  shall  be  a  non-resident  of  the  Territory 
shall  not  be  included  in  computing  any  of  the  periods  of  limitation  above 
provided. 

Sec.  10.  The  times  limited  for  the  bringing  of  actions  herein  shall,  in 
favor  of  minors  and  persons  insane  or  under  any  legal  disability,  be  extended 
so  that  they  shall  have  one  year  from  and  after  the  termination  of  such  disir 
bility,  within  which  to  commence  said  actions. 

Sec.  11.  If  the  person  entitled  to  a  cause  of  action  die  within  one  yesr 
next  previous  to  the  expiration  of  the  limitation  above  provided,  the  represent- 
atives of  such  persons  shall  have  one  year  after  such  death  within  which  to 
commence  said  action,  and  any  person  having  or  being  entitled  to  a  cause  of 
action  accrued  and  existing  at  the  time  of  the  passage  of  this  act  may  com- 
mence suit  therefor  within  two  years  from  the  passage  of  this  act. 

Sec.  12.  If,  after  the  commencement  of  an  action,  the  plaintiff  fail  therein 
for  any  cause,  except  negligence  in  its  prosecution,  and  a  new  suit  be  com- 
menced within  six  months  thereafter,  the  second  suit  shall,  for  the  purposes 
herein  contemplated,  be  deemed  a  continuation  of  the  first. 

Skc.  13.  Causes  of  action  founded  upon  contract  shall  be  revived  by  an 
admission  that  the  debt  is  unpaid,  as  well  as  by  a  new  promise  to  pay  the 
same  ;  but  such  admission  or  new  promise  must  be  in  writing,  signed  by  the 
party  to  be  charged  therewith. 

Sec.  14.  A  set-off  or  counterclaim  may  be  pleaded  as  a  defence  to  any  cause 
of  action,  notwithstanding  such  set-off  or  counterclaim  may  be  barred  by  the 
provisions  of  this  act,  if  such  set-off  or  counterclaim  so  pleaded  was  the  prop- 
erty or  right  of  the  party  pleading  the  same  at  the  time  it  became  barred  and 
at  the  time  of  the  commencement  of  the  action,  and  the  same  was  not  barred 
at  the  time  the  cause  of  action  sued  for  accrued  or  originated ;  but  no  jod^ 
ment  for  any  excess  of  such  set-off  or  counterclaim  over  the  demand  of  the 
plaintiff  as  proven  shall  be  rendered  in  favor  of  the  defendant. 

Sec.  15.   When  the  commencement  of  any  action  shall  be  stayed  or  pie- 
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vented  by  injunction,  order,  or  other  lawful  proceeding,  the  time  such  in- 
junction, order,  or  proceeding  shall  continue  in  force  shall  not  be  counted  in 
computing  the  period  of  limitation. 

Sec.  16.  None  of  the  provisions  of  thb  act  shall  apply  to  any  action  or  suit 
which,  by  any  particular  statute  of  this  Territory,  is  limited  to  be  commenced 
within  a  different  time,  nor  shall  this  act  be  construed  to  repeal  any  exist- 
ing statute  of  the  Territory  which  provides  a  limitation  of  any  action ;  but  in 
such  cases  the  limitation  shall  be  as  provided  by  existing  statutes. 

Sec.  17.  None  of  the  provisions  of  this  act  shall  run  against  causes  of 
action  originating  in  or  arising  out  of  trusts,  when  the  defendant  has  fraudu- 
lently concealed  the  cause  of  action,  or  the  existence  thereof,  from  the  party 
entitled  or  having  the  right  thereto. 

Sec.  18.  Accounts  duly  verified  by  the  oath  of  the  party  claiming  the  same, 
or  his  agent,  and  promissory  notes  and  other  instruments  in  writing,  not 
barred  by  the  provisions  of  this  act,  shall  be  sufficient  evidence  in  any  suit  to 
enable  the  plaintiff  to  recover  judgment  for  the  amount  thereof,  unless  the 
defendant  or  his  agent  shall  deny  the  same  under  oath. 

Sec.  19.  The  above  limitations  and  provisions  shall  not  apply  to  evidences 
of  debt  intended  to  circulate  as  money ;  but  shall,  in  other  respects,  be  appli- 
cable in  all  other  actions  brought  by  or  against  all  bodies,  corporate  or  politic, 
except  when  otherwise  expressly  declared. 

Sec.  20.   This  act  shall  be  in  full  force  from  and  after  its  passage. 

Approved  January  23,  1880. 


UTAH. 

COMPILED  LAWS,   1876.    Title  XVm. 

Of  the  Limitation  of  Civil  Actions. 

Chap.  I.  —  Time  of  commencing  Actions  in  General* 

An  Act  limiting  the  Time  of  commencing  Civil  Actions.    Approved  Feb.  16,  1872. 

(1095.)  Section  1.  'When  Time  commences  to  nm. — That  civil  actions 
can  only  be  commenced  within  the  period  prescnbed  in  this  act  after  the 
cause  of  action  shall  have  accrued,  except  where  a  different  limitation  is  pre- 
scribed by  statute. 

(1096.)  Sec.  2.  Causes  of  Action  already  accrued. — When  a  cause  of 
action  has  already  accrued,  the  party  entitled  and  those  claiming  under  him 
shall  have  one  year  after  the  passage  of  this  act  in  which  to  commence  an 
action :  Provided,  that  in  every  instance  a  party  shall  be  entitled  to  the  full 
time  limited  for  the  commencement  of  the  action. 

Chap.  2.  —  The  Time  of  commencing  Actions  for  the  Recovery  op 

Real  Property. 

(1097.)  Sec.  3.  Suits  on  Behalf  of  the  People,  except — The  people 
of  this  Territory  will  not  sue  any  person  for  or  in  respect  to  any  real  property. 
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or  the  issue  and  pnDfits^  thereoly  by  vaaftMir  oi  the  ri^t  or  titW  oX  tbe  pio^  to 
the  same,  unless, 

First,  Such  right  or  title  shall  have  acevued.  withm  seyaa  years  be^we 
any  action  or  other  proceeding  for  the  same  shall  be  oommeiio6d4:  or  iu- 
less, 

Second.  The  peoplb,  or  those  for  whom  they  ekimy  shall  have  xecei?ed 
the  rentfr  and  profits  of  sudi  real  pn^^erty,  or  some  part  tiiereolf .  withia  tba 
space  of  seven  years. 

(109B.)  Sbo.  4.  Sniti  lor  Ree]»  Ptopevt^.  —  Na  aetion  for  the  recovery 
of  real  property,  or  for  recovery  of  the  poasession  thereof,  shall  be  maintained, 
unless  it  appear  that  the  plaintilE,  his  aneestor,  grantor,  or  predecessor,  was 
seised  or  possessed  of  tbe  premises  in  question  wilihui>  seven  yeaia  before  tha 
commencement  of  such  action^ 

(1099.)  S^c  5.  Suite  for  Rigfaits  prowlag  out  ef  Real  Property.—^ 
cause  of  action,  or  defence  to  an  action  founded  upoa  the  title  to  real  pfoper^^ 
or  to  rents  er  profits  out  of  the  same,.  9kM  be  efiE^tual,  unlees  it  appear  thai 
the  person  prosecuting  the  action  or  making  the  defence,  or  under  whose  titls 
the*  action  is  prosecuted,  or  the  defence  is  made,,  or  the  ancestor,  predecessor, 
or  grantor  of  such  person  was  seised  or  possessed  of  the  premises  in  questioa 
within  seven  years  before  the  commencement  ef  the  acty  in  respect  to  wbidi 
such  action  is  prosecuted  or  defence  made. 

(1100.)  Skc.  6.  Presmmption  of  Foeeeealon.  —  In  every  aetion  for  the 
recovery  of  real  property,  or  the  possession  thereof,  tbe  person  esllablishing  s 
legal  title  to  the  property  shall  be  presumed  to  have  been  possessed  thereof, 
within  the  time  prescribed  by  law,  and  the  occupation  of  the  property  bj  any 
other  person  shall  be  deemed  to  have  been  under  and  in  subordination  to  the 
legal  title,  unless  it  appear  that  the  property  has  been  held  and  possessed 
adversely  to  such  legal  title  for  ten  yeai*s  before  the  commencement  of  the 
action. 

(1101.)  Sec.  7.  Effeot  of  Color  of  Title. — Whenever  it  shall  appear  that 
the  occupant,  or  those  under  whom  he  claims,  entered  into  the  possession  of 
the  propei-ty,  under  claim  of  title  exclusive  of  any  other  right,  founding  sacfa 
claim  upon  a  written  instrument,  as  being  a  conveyance  of  the  property  in 
question,  or  upon  the  decree  or  judgment  of  a  competent  coirrt,  and  that  tbeM 
has  been  a  ccmtmued  occupation  atad  possession  of  the  property  included  in 
such  instrument,-  decree,  or  judgment,  or  ol  some  part  of  the  property  under 
anch  claim,  for  five  years,  the  property  so  included  shall  be  deemed  to  have 
been  held  adversely,  except  that  where  the  property  so  included  oonaiato  o£  a 
tract  divided  into  lots,  the  possession  of  one  lot  ahatt  not  be  deemed  a  posses- 
sion of  any  other  lot  of  the  same  tract. 

(1102.)  Sec.  8.  Adveme  PoneaekMa  wnder  Color  of  Title,  what  ia 
—  For  tbe  purpose  of  constituting  an  adverse  poasession  by  any  person  claim- 
ing a  title  founded  upon  a  written  instmment,  or  a  jodgment  or  decree,  land 
shall  be  deemed  to  have  been  possessed  and  occupied  in  the  foUowiog 
cases :  — 

First,  Where  it  has  been  usually  cnhfvatetf  and  improved. 

Second,  Where  it  has  been  protected  by  a  sabatantial  endosnre. 

Third,  Where  (although  not  enclosed)  it  has  been  used  for  theiu{fiy<i 
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fwAi  or  of  fencio^  timber,  for  tbe  purpose  of  husbandry,,  or  ;*•/  the  use  of 
pMtuntg^  or  lor  the  ordinary  use  of  the  occupant. 

Fourth.  Where  a  known  lot  or  single  farm  has  been  partly  improved,  the* 
portion  of  such  farm  or  lot  that  may  have  been  left  not  cleared,  or  not  enclosed 
according  to  the  usual  course  or  custom  of  the  adjoining  country,  shall  be 
deemed  to  have  been  occupied  for  the  same  length  of  time  as  the  part  im- 
proved and  cultivated. 

(1103.)  Sec.  &.  Claim  of  Titla  without  Color.  — When  it  shall  appear 
tkaft  tiiere  has  been  «i  actual  continued  occupation  of  land  under  claim  of  title, 
exclusive  of  any  other  right,  but  not  founded  upon  a  written  instrument  or  a 
judgment  or  decree,  the  property  so  actually  occupied  and  no  other  shall  be 
deeaded  to  have  been  held  adversely. 

(1104.)  Sbg.  10.  AdvarBO  PosseMion  without  Color  of  Titla.  —  f*or 
the  purpose  of  constituting  an  adverse  possession  by  a  person  claiming  title 
not  founded  upon  a  written  instrument^  judgment,  and  decree,  land  shall  be 
deemed  to  have  been  possessed  and  occupied  in  the  following  oases  only:  — 

First  Where  protected  by  a  substantial  enclosure. 

Second.  Where  it  has  been  usually  cultivated  or  improved. 

Third.  Where  labor  or  money  has  been  expended  upon  dams,  canals,  exc- 
bankments,  aqueducts,  or  otherwise,  for  the  purpose  of  irrigating  said  land, 
amounting  to  the  sum  of  five  dollars  per  acre. 

(1105.)  Sec.  11.  PosBeasion  by  Tenant.  —  Whenever  the  relation  of 
landlord  and  tenant  shall  have  existed  between  any  persons,  the  possession  of 
the  tenant  shall  be  deemed  tlie  possession  of  the  landlord  until  the  expiration 
ci  five  years  from  the  termination  of  the  tenancy,  or  where  there  has  been  no 
written  lease  until  the  expiration  of  five  years  from  the  time  of  the  last  pay- 
ment of  rent,  notwithstanding  that  such  tenant  may  have  acquired  another 
title,  or  may  have  claimed  tO'  hold  adversely  to  his  landlord;  but  such  pre- 
sumptions shall  not  be  made  after  the  periods  herein  limited. 

(1106.)  Sec.  12.  Effect  of  a  Descent  cast.  —  The  right  of  a  person  to 
the  possession  of  any  real  property  shall  not  be  impaired  or  affected  by  a 
descent  cast  in  consequence  of  the  death  of  a  person  in  possession  of  such 
I^operty. 

(1107.)  Sec.  13.  Disabilities.  —  If  a  person  entitled  to  commence  any 
action  for  the  recovery  of  real  property^  or  for  the  recovery  of  the  possession 
thereof,  or  to  make  any  entry  or  defence  founded  on  the  title  to  real  property, 
or  to  rents  or  services  out  of  the  same,  be,  at  the  time  such  title  ^all  first 
dBBoend  or  accrue,  either-^ 

First.  Within  the  age  of  majority;  or, 

Second.  Insane;  or, 

Third.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of 
a orifminal  offence,  for  a  term  less  than  for  life;  or, 

Fourth,  A  married  woman,  and  her  husband  be  a  necessary  party  with  her 
ia  commencing  sueh  action  or  making  such  eniry  or  defence,  — 
The  time  during  which  such  disability  shall  continue  shall  not  be  deemed 
any  portion  of  the  time  in  this  act  limited  for  the  commencement  of  such 
actions,  or  the  making  of  such  entry  or  defence ;  but  such  action  may  be  com- 
menced, or  entry  or  defence  made,  within  the  period  of  two  years  after  Book 
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or  the  issue  and  pR>fitr  thereof^,  by  veaftMir  of  the  rig^  or  title  oX  tbe  peo^  to 
the  same,  iMiless, 

First.  Such  right  or  title  shall  have  aceroed.  withiii  se^ea  years  befim 
any  action  or  other  proceeding  for  the  same  aball  be  oommeiiced;:  or  un- 
less, 

Second,  The  peopfe^  or  those  for  whom  they  ekimy  dhall  have  xecei?ed 
the  rents  and  profits  of  suc^  real  pn^^erty,  or  some  part  tiiereolf.  withia  the 
space  of  seven  years. 

(108B.)  Sbo.  4.  Sniti  for  Rea]»  Ptopevt^.--Na  aetkm  for  the  reooveiy 
of  real  property,  or  for  recovery  of  the  posseesion  tbereof,  shall  be  maintained, 
unless  it  appear  that  the  plaintiff^  his  ancestor,  graator,  or  predecessor,  waft 
seised  or  possessed  of  the  premises  in  question  withiA>  seven  yeaia  befoce  the 
commencement  of  such  action. 

(1099.)  SfEG,  5w  Bvita  for  Rigfaits  prowlag  eut  ef  Real  Property.— No 
cause  of  action,  or  defence  to  an  action  foended  npoa  the  title  to  real  proper^, 
or  tio  rents  er  profits  out  of  the  same,  ^eU  be  efiE^tual,  unieas  it  appear  thai 
the  person  prosecuting  the  action  or  making  tbe  defence,  or  under  whose  titls 
the  action  is  prosecuted,  or  the  defenee  is  made,,  er  tbe  aaoestor,  predeeenor, 
or  grantor  of  such  person  was  seised^  or  possessed  of  the  premises  in  questioa 
within  seven  years  before  the  commencement  el  the  acty  in  respect  to  which 
such  action  is  prosecuted  or  defence  made. 

(1100.)  Skc.  6.  Presmmption  of  Foaaeealon.  —  In  every  action  foe  the 
recovery  of  real  property,  or  the  possession  thereof,  tbe  person  esCablisbiiig  a 
legal  title  to  the  property  shall  be  presumed  to  have  been  possessed  thereof, 
within  the  time  prescribed  by  law,  and  the  occupation  of  the  property  bj  any 
other  person  shall  be  deemed  to  have  been  under  and  in  subordination  to  tbe 
legal  title,  unless  it  appear  that  the  property  has  been  held  and  possessed 
adversely  to  such  legal  title  for  ten  years  before  the  commencement  of  the 
action. 

(1101.)  Sec.  7.  E£feot  of  Color  of  Title. — Whenever  it  shall  appear  that 
the  occupant,  or  those  under  whom  he  claims,  entered  into  the  possession  of 
the  property,  mnder  daim  of  title  exclusive  of  any  other  right,  founding  sach 
claim  upon  a  written  instrument,  as  being  a  conveyance  of  the  property  in 
question,  or  upon  the  decree  or  judgment  of  a  competent  coirrt,  and  that  then 
has  been  a  oontibeed  occapation  atad  possession  of  the  property  ineloded  in 
such  instrument^  decree,  or  judgment,  <Mr  ol  some  part  of  the  pnqperty  ander 
sach  claim,  for  five  years,  the  property  so  included  shall  be  deemed  to  have 
been  held  adversely,  except  that  where  the  property  so  included  consists  q£  s 
tract  divided  into  lots,  the  posteaaioQ  of  one  h>t  shatt  not  be  deemed  a  posees- 
aion  of  any  other  lot  of  tSie  saaae  tract. 

(1102.)  Sec.  S.  Adwerse  PoeaeaskMS  wnder  Color  of  Title,  what  ia 
—  For  tbe  puarpoee  ol  eonstituting  an  adverse  possession  by  any  person  claim- 
ing a  title  fouuded  upon  a  written  insttoment,  or  a  judgment  or  decree,  land 
shall  be  deemed  to   have  been  possessed  and  occupied   in  the  foUowiog 

jes:  — 

First.  Where  it  has  been  usually  coltivsteil  and  improved. 

Setomf.  Where  it  has  been  protected  by  a  substantial  endoenxe.. 

nM.  Where  (although  not  eadoaed)  it  has  been  OMd  lor  thaiuiffyflf 


fwAi  or  of  fencing  timber,  for  tbe  purpose  of  hnsbandry,.  or  ;*  /  the  use  of 
pMtitra^,  or  for  the  ordiuary  use  of  the  occupant. 

Fourth,  Where  a  known  lot  or  single  farm  has  been  partly  improved,  the* 
portion  of  such  farm  or  lot  that  may  have  been  left  not  cleared,  or  not  enclosed 
according  to  the  usual  course  or  custom  of  the  adjoining  country,  shall  be 
deemed  to  have  been  occupied  for  the  same  length  of  time  as  the  part  im- 
proved and  cultivated. 

(1103.)  Sec.  9.  Claim  of  Title  without  Color.  — When  it  shaU  appear 
tkaft  tiiere  has  been  «i  actual  continued  occupation  of  land  under  claim  of  title, 
exclusive  of  any  other  right,  but  not  founded  upon  a  written  instrument  or  a 
judgment  or  decree,  the  property  so  actually  occupied  and  no  other  shall  be 
deeaded  to  have  been  held  adversely. 

(1104.)  Sec.  10.  AdvarBO  Possesftion  without  Color  of  Title.  —  f*or 
the  purpose  of  constituting  an  adverse  possession  by  a  person  claiming  title 
not  founded  upon  a  written  instrument^  judgment,  and  decree,  land  shall  be 
deemed  to  have  been  possessed  and  occupied  in  the  following  oases  only:  — 

First,  Where  protected  by  a  substantial  enclosure. 

Second,  Where  it  has  been  usually  cultivated  or  improved. 

Third,  Where  labor  or  money  has  been  expended  upon  dams,  canals,  em- 
bankments, aqueducts,  or  otherwise,  for  the  purpose  of  irrigating  said  land, 
amounting  to  the  sum  of  five  dollars  per  acre. 

(1105.)  Sec.  11.  PosBesBion  by  Tenant.  —  Whenever  the  relation  of 
landlord  and  tenant  shall  have  existed  between  any  persons,  the  pos.ses8ion  of 
the  tenant  shall  be  deemed  tlie  possession  of  the  landlord  until  the  expiration 
oi  five  years  from  the  termination  of  the  tenancy,  or  where  there  has  been  no 
written  lease  until  the  expiration  of  five  years  from  the  time  of  the  last  pay- 
ment of  rent,  notwithstanding  that  such  tenant  may  have  acquired  another 
title,  or  may  have  claimed  tO'  hold  adversely  to  his  landlord ;  but  such  pre- 
sumptions shall  not  be  made  after  the  periods  herein  limited. 

(1106.)  Skc.  12.  Effect  of  a  Deaoent  caat.  —  The  right  of  a  person  to 
the  possession  of  any  real  property  shall  not  be  impaired  or  affected  by  a 
descent  cast  in  consequence  of  the  death  of  a  person  in  possession  of  such 
property. 

(1107.)  Sec.  13.  Diaabilitiea.  —  If  a  person  entitled  to  commence  any 
action  for  the  recovery  of  real  property,,  or  for  the  recovery  of  the  possession 
thereof,  or  to  make  any  entry  or  defence  founded  on  the  title  to  real  property, 
or  to  rents  or  services  out  of  the  same,  be,  at  the  time  such  title  ^all  first 
desoend  or  accrue,  either — 

JF&vr.  Within  the  age  of  majority;  or. 

Second,  Insane;  or. 

Third,  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of 
a  criminal  offence,  for  a  term  less  than  for  life ;  or. 

Fourth.  A  married  woman,  and  her  husband  be  a  necessary  party  with  her 
»  oommencing  such  action  or  making  such  entry  or  defence,  — 
The  time  during  which  such  disability  shall  continue  shall  not  be  deemed 
any  portion  of  the  Ume  in  this  -act  limited  for  the  eomroencement  of  such 
aelions,  or  the  making  of  such  entry  or  defence;  but  such  action  may  be  com- 
mencedy  or  entry  or  defence  made,  within  the  period  of  two  years  after  roch 
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OF  the  issue  and  pR>fitr  thereof,,  by  iieaft>»  of  the  ri^tor  title  o£  the  peopk  to 
the  same,  unless, 

First.  Such  right  or  title  shall  have  acevued  withm  seveB  yean  befbie 
any  action  or  other  proceeding  for  the  same  shall  he  commenced^;  or  iu- 
less, 

Second.  The  people^  ov  those  for  whom  they  ekimy  shall  have  reoeifed 
the  rentfr  and  profite  of  sudk  real  pn^^erty,  er'  some  part  tiieieol,.  wUhia  tbs 
space  of  seven  years. 

(1096.)  Sbo.  4.  Suite  lor  Rea]»  Pk-opeity.  —  Na  aetioa  for  the  recovery 
of  real  property,  or  for  recovery  of  the  poasession  thereof,  shall  he  maintained, 
unless  it  a|^ear  that  the  plaintiff,  hie  ancestor,  grantor,  or  predecessor,  was 
seised  or  possessed  of  the  premises  in  question  wii)hui>  seven  yeara  before  the 
commencement  of  such  action.^ 

(1090.)  S^c  5v  Suite  for  Rigfaite  prowiag  out  ef  Real  Property.— Ko 
cause  of  action,  or  disf ence  to  an  action  founded  apoa  the  title  to  real  pioper^,. 
or  tK>  rents  er  profits  out  of  the  same,  sha^  he  efiE^tual,  uniees  it  appear  that 
the  person  prosecuting  the  action  or  making  the  defenee,  <Mr  under  whose  title 
the*  action  is^  prosecuted,  or  the  defence  is  made,,  or  the  ancestor,  predecessor, 
or  grantor  of  such  person  was  seised^  or  possessed  of  the  premises  in  qoestioa 
witliiu  seven  years  before  the  commencement  ef  the  act,;  in  respect  to  which 
such  action  is  prosecuted  or  defence  made. 

(1100.)  Sec.  6.  PresmmptioiL  of  Foaeeeaion.  —  In  every  aetion  for  the 
recovery  of  real  property,  or  the  possession  thereof,  the  person  es^ablisbiiig  a 
legal  title  to  the  property  shall  be  presumed  to  have  been  possessed  thereof, 
within  the  time  prescribed  by  law,  and  the  occupation  of  the  property  by  any 
other  person  shall  be  deemed  to  have  been  under  and  in  subordination  to  the 
legal  title,  unless  it  appear  that  the  property  has  been  held  and  possessed 
adversely  to  such  legal  title  for  ten  years  before  the  commencement  of  the 
action. 

(1101.)  Sec.  7.  Effect  of  Color  of  Title. — Whenever  it  shall  appear  that 
the  occupant,  or  those  under  whom  he  claims,  entered  into  the  possession  of 
the  property,  under  claim  of  tilSle  exclusive  of  any  other  right,  founding  sach 
claim  upon  a  written  instrument,  as  being  a  conveyance  of  the  property  in 
question,  or  upon  the  decree  or  judgment  of  a  competent  court,  and  that  then 
has  been  a  ccmtkitted  oecapation  9nA  possession  of  the  property  included  in 
such  instrument,  decree,  or  judgment,  or  ol  some  part  of  the  property  under 
snch  claim r  for  five  years,  the  property  so  included  shall  be  deemed  to  haTS 
been  held  adversely,  except  that  where  the  property  so  included  consists  q£  a 
tract  divided  into  lots,  the  possession  of  one  lot  shatt  not  be  deemed  a  posees- 
sion  of  any  other  lot  of  the  same  tract. 

(1102.)  Sec.  8.  Adveme  Poneaeloia  wnder  Color  of  Zitle»  what  ia. 
—  For  the  purpose  of  constituting  an  adverse  possession  by  any  person  daiah 
ing  a  title  founded  upon  a  written  instmnaent,  or  a  jndgment  or  decree,  land 
shall  be  deemed  to  have  been  possessed  and  occupied  in  the  foUowiog 
cases : — 

First  Where  it  has  been  u^JuaWy  cnftrvatetf  and  improved. 

Second,  Where  it  has  been  protected  by  a  anbatantial  enclosure. 

Tkird.  Where  (although  not  enclosed)  it  has  been  used  for  the  fufffy  of 


fiMl>  or  of  fenciog  timber,  for  tbe  purpose  of  husbandry,,  or  ;»/  the  use  of 
pasturage,  or  lor  the  ordinary  use  of  the  occupant. 

Fourth,  Where  a  known  ]ot  or  single  farm  has  been  partly  improved,  the* 
portion  of  such  farm  or  lot  that  may  have  been  left  not  cleared,  or  not  enclosed 
according  to  the  usual  course  or  custom  of  the  adjoining  country,  shall  be 
deemed  to  have  been  occupied  for  the  same  length  of  time  as  the  part  im- 
proved and  cultivated. 

(1103.)  Sec.  9.  Ckdm  of  Title  without  Color.— When  it  shall  appear 
tkait  tiiere  has  been  an  actual  continued  occupation  of  land  under  claim  of  title, 
exclusive  of  any  other  nght,  but  not  founded  upon  a  written  instrument  or  a 
judgment  or  decree,  the  property  so  actually  occupied  and  no  other  shall  be 
deemed  to  have  been  held  adversely. 

(1104.)  Sec.  10.  Advarse  PoaseMion  without  Color  of  Title.  —  tot 
the  purpose  of  constituting  an  adverse  possession  by  a  person  claiming  title 
not  founded  upon  a  written  instrument^  judgment,  and  decree,  land  shall  be 
deoBied  to  have  been  possessed  and  occupied  in  the  following  oases  only:  — 

First,  Where  protected  by  a  substantial  enclosure. 

Second.  Where  it  has  been  usually  cultivated  or  improved. 

Third,  Where  labor  or  money  has  been  expended  upon  dams,  canals,  em- 
bankments, aqueducts,  or  otherwise,  for  the  purpose  of  irrigating  said  land, 
amounting  to  the  sum  of  five  dollars  per  acre. 

(1105.)  Sec.  11.  PosBesaion  by  Tenant.  —  Whenever  the  relation  of 
landlord  and  tenant  shall  have  existed  between  any  persons,  the  pos-session  of 
the  tenant  shall  be  deemed  tlie  possession  of  the  landlord  until  the  expiration 
ci  five  years  from  the  termination  of  the  tenancy,  or  where  there  has  been  no 
written  lease  until  the  expiration  of  five  years  from  the  time  of  the  last  pay- 
ment of  rent,  notwithstanding  that  such  tenant  may  have  acquired  another 
title,  or  may  have  claimed  to  hold  adversely  to  his  landlord;  but  such  pre- 
sumptions shall  not  be  made  after  the  periods  herein  limited. 

(1106.)  Sec.  12.  Effect  of  a  Descent  oaat.  —  The  right  of  a  person  to 
the  possession  of  any  real  property  shall  not  be  impaired  or  affected  by  a 
descent  cast  in  consequence  of  the  death  of  a  person  in  possession  of  such 
I^operty. 

(1107.)  Sec.  13.  Disabilities.  —  If  a  person  entitled  to  commence  any 
action  for  the  recovery  of  real  property,,  or  for  the  recovery  of  the  possession 
thereof,  or  to  make  any  entry  or  defence  founded  on  the  title  to  real  property, 
or  to  rents  or  services  out  of  the  same,  be,  at  the  time  such  title  ^all  first 
dBBoend  or  accrue,  either  — 

First.  Within  the  age  of  majority;  or. 

Second,  Insane;  or. 

Third,  Imprisoned  on  a  criminal  charge,,  or  in  execution  upon  conviction  of 
ft  criminal  offence,  for  a  term  less  than  for  life ;  or. 

Fourth.  A  married  woman,  and  her  husband  be  a  necessary  party  with  her 
in  oommencing  such  action  or  making  such  entry  or  defence,  — 
The  time  during  which  such  disability  shall  continue  shall  not  be  deemed 
any  portion  of  the  time  in  this  uct  limited  for  the  eomroencement  of  such 
actions,  or  the  making  of  such  entry  or  defence ;  but  such  action  may  be  com- 
menced, or  entry  or  defence  made,  within  the  period  of  two  years  after  Book 
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disability  shall  cease,  or  after  the  death  of  the  person  entitled,  who  shall  die 
under  such  disability ;  but  such  action  shall  not  be  commenced,  or  entry  or 
defence  made,  after  that  period. 

Chap.  3.  —  Time  of  commencing  Actions  other  than  fob  the 

Recovery  of  Real  Property. 

(1108.)  Sec.  14.  Five  Yeara.  —  Actions  other  than  those  for  the  recover 
of  real  property  can  only  be  commenced  as  follows  :  —  Within  five  years:  An 
action  upon  a  judgment  or  decree  of  any  court  of  the  United  States,  or  of  any 
State  or  Ten-itory  within  the  United  States. 

(1109.)  Sec.  15.  Pour  Years.  —  An  action  upon  any  contract,  obligation, 
or  liability,  founded  upon  an  instrument  of  writing,  except  those  mentioned 
in  the  preceding  section. 

(1110.)  Sec.  16.  Three  Years.  Fraud.  —  Within  three  years :  Firsty  An 
action  for  a  liability  created  by  statute,  other  than  a  penalty  or  forfeitnre; 
Second  J  An  action  for  trespass  upon  real  property;  Third,  An  action  for  tak- 
ing, detaining,  or  injuring  any  goods  or  chattels,  including  actions  for  the 
specific  recovery  of  personal  property  ;  Fourth,  An  action  for  relief  on  the 
ground  of  fraud,  the  cause  of  action  in  such  cases  not  to  be  deemed  to  have 
accrued  until  the  discoveiy  by  the  aggrieved  party  of  the  facts  constitating  &e 
fraud. 

(1111.)  Sec.  17.  Two  Years.  —  Within  two  years:  First,  An  action  upon 
a  contract,  obligation,  or  liability,  not  founded  upon  an  instrument  of  writing; 
also  on  an  open  account  for  goods,  wares,  and  merchandise,  and  for  any  article 
charged  in  a  store  account ;  Second,  An  action  against  a  marshal,  sheriff, 
coroner,  or  constable,  upon  a  liability  incurred  by  the  doing  of  an  act  io  hb 
official  capacity,  and  in  virtue  of  his  office,  or  by  the  omission  of  an  offidAl 
duty,  including  the  non-payment  of  money  collected  upon  an  execution:  Pro- 
vided, that  such  action  may  be  commenced  within  two  years  after  the  expira- 
tion of  his  term  of  his  office.  But  this  section  shall  not  apply  to  an  action  for 
an  escape. 

(1112.)  Sec.  18.  One  Year.  —  Within  one  year:  First,  An  action  upon  a 
statute  for  a  penalty  or  forfeiture  where  the  action  is  given  to  an  individual, 
or  to  an  individual  and  the  people,  except  when  the  statute  imposing  it  pre- 
scribes a  different  limitation;  Second,  An  action  for  libel,  slander,  a.<»ault,  bat- 
tery, or  false  imprisonment;  Third,  An  action  upon  a  statute  for  a  forfeiture 
or  penalty  to  the  people  of  this  Territory:  Fourth,  An  action  against  a  sheriff 
or  other  officer  for  the  escape  of  a  prisoner,  arrested  or  imprisoned  upon  either 
criminal  or  civil  process. 

(1113.)  Sec.  19.  Open  Account  — On  an  action  brought  to  recover  a 
balance  due  upon  a  mutual,  open,  and  current  account,  where  there  have  been 
reciprocal  demands  between  parties,  the  cause  of  action  shall  be  deemed  to 
have  accrued  from  the  time  of  the  last  item  proved  in  the  account  on  either 
side. 

(1114.)  Sec.  20.  Excepted  Cases. — An  action  for  relief  not  herpinbefore 
provided  for  must  be  commenced  within  four  years  after  the  cause  of  actios 
shall  have  accrued. 
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(1115.)  Sec.  21.  Actions  by  the  People.  —  The  limitations  prescribed 
in  this  chapter  shall  apply  to  actions  brought  in  the  name  of  the  people,  or  for 
the  benefit  of  the  people,  in  the  same  manner  as  to  actions  brought  by  private 
persons. 

Chap.  4.  —  General  Provisions  as  to  the  Time  of  commencing 

Actions. 

(1116.)  Sec.  22.  Action,  when  commenced.  —  An  action  shall  be 
deemed  to  be  commenced  within  the  meaning  of  this  act  when  the  complaint 
has  been  filed  in  the  proper  court. 

(1117.)  Sec.  23.  Absent  or  Non-resident  Defendants.  —  If,  when  the 
cause  of  action  siiall  accrue  against  a  person,  he  is  out  of  the  Territory,  the 
action  may  be  commenced  within  the  term  herein  limited,  after  his  return  to 
the  Territory ;  and  if  after  the  cause  of  action  shall  have  accrued  he  depart 
the  Territory,  the  time  of  his  absence  shall  not  be  part  of  the  time  limited 
for  the  commencement  of  the  action. 

(1118.)  Sec.  24.  Disabilities.  —  If  a  person  entitled  to  bring  an  action 
mentioned  in  the  last  preceding  chapter  be,  at  the  time  the  cause  of  action 
accrued,  either  — 

First,  Within  the  age  of  majority;  or, 

Second.  Insane;  or, 

Third.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sen- 
tence of  a  criminal  court,  for  a  term  less  than  for  life ;  or. 

Fourth.  A  married  woman,  and  her  husband  be  a  necessary  party  with  her 
in  commencing  such  action,  — 

The  time  of  such  disability  shall  not  be  deemed  a  part  of  the  time  limited  for 
the  commencement  of  the  action. 

(1119.)  Sec.  25.  Death  of  Party  before  or  after  Action.  —  If  a  person 
entitled  to  bring  an  action  die  before  the  expiration  of  the  time  limited  for 
the  commencement  thereof,  and  the  cause  of  action  survive,  an  action  may  be 
commenced  by  his  representatives  after  the  expiration  of  that  time,  and 
within  six  months  from  his  death.  If  a  person  against  whom  an  action  may 
be  brought  die  before  the  expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survive,  an  action  may  be  commenced 
against  his  executors  or  administrators  after  the  expiration  of  that  time,  and 
within  one  year  after  issuing  of  letters  testamentary  or  of  administration. 

(1120.)  Sec.  26.  Alien  Enemy.  —  When  a  person  shall  be  an  alien,  sub- 
ject or  citizen  of  a  country  at  war  with  the  United  States,  the  time  of  the 
continuance  of  the  war  shall  not  be  a  part  of  the  period  limited  for  the  com- 
mencement of  the  action. 

(1121.)  Sec.  27.  Reversal  of  Judgment  —  If  an  action  shall  be  com- 
menced within  the  time  prescribed  therefor,  and  a  judgment  therein  for  the 
plaintiff  be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and  the  cause  of 
action  survive,  his  heirs  or  personal  representatives,  may  commence  a  new 
action  within  one  year  after  the  reversal. 

(1122.)  Sec.  28.  Injunction. — When  the  commencement  of  an  action  is 
stayed  by  injunction  or  a  statutory  prohibition,  the  time  of  the  continuance  of 
the  injunction  or  prohibition  shall  not  be  a  part  of  the  time  limited  for  the 
commencement  of  the  action. 
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(1128.)  Sec.  29.  Bso^ption  ^  mtrtSbW^^-r^No  person  shall  »ir«il  him- 
self of  a  disability  uukae  it  existed  when  his  right  of  action  .aocrued. 

(1124.)  Skg.  80.  —  iGoaaovont  IHsablUti— .  -^  When  ^wo  or  more  dis- 
abilities shall  coexist  at  the  time  the  right  of  action  accrued,  the  limitation 
shall  not  attach  until  tbey  all  be  removed. 

(1125.)  Sec.  3^1.  Actions  against  Direotora,  fto.  — ^The  preceding  8e^ 
tions  of  this  act  shall  not  affect  actions  against  directors  or  stockholders  to 
recover  a  penalty  or  foofeiture  imposed,  or  to  enfoice  a  liability  created  bj 
law;  but  such  actions  .must  be  brought  within  three  years  aft^r  the  discovery, 
by  the  aggrieved  party,  of  the  facts  upon  which  the  penalty  or  forfeitmf 
attached,  or  the  liability  was  created. 

(1,126.)  Seq.  8^.  Jlanawal  of  CansQ  of  AQticuL  —  No  acknowledgmei^ 
or  promise  shall  be  sufficient  evidence  pf  a  new  or  continuing  contr^t,  wherabj 
to  take  ,the  case  out  of  the  operations  of  this  statute,  unless  the  S9^e  becoa- 
tained  in  some  waiting  signed  by  the  party  to  .be  charge  thereby. 
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.CIVIL  GODE.    Title  g. 
Time  ofcomm^ncing  Civil  Actiofu. 

Section  6.  Not  to  apply  to  Aotlona  oommenoed. . —  This -title  shall  not 
upply  to  actions  already  commenced,  but  the  statutes  now  in  force  shall  be 
applicable  to  such  cases,  according  to  the  subject  of  the  action,  and  wikhoal 
regard  to  form. 

•Sec.  7.  Civil  Aotlons  to  be  oommenoed,  ^rhen.  —  Givil  actions  cm 
only  be  commenced  within  the  periods  prescribed  in  this  title,  after  the  osoie 
of  action  shall  have  accrued ;  but  where,  in  special  cases,  a  different  limitato 
is  prescribed  by  statute,  the  action  may  be  commenced  accordingly. 

Actions  for  the  Recovery  of  Real  Property. 

Sec.  8.  R^  Property.  —  An  action  for  the  recovery  of  the  title  or  poeses- 
sion  of  lands,  tenements,  or  hereditaments  can  only  be  bronght  .ii^ithin  twenty- 
one  years  after  the  cadse  of  action  shall  have  accrued. 

Sec.  9.  JDiaabiUtlea.  -^  If  a  person  entitled  to  commence  any  action  for 
i%he  recovery  of  the  title  or  possession  of  any  lands,  tenements,  or  hereditameQll 
the,  at  the  time  his  or  her  right  or.title  shall  first  descend  or  accrue,  within  the 
age  of  twentyi-one  years,  a  married  woman,  insane,  or  imprisoned,  every  such 
person  may,  after  the  expiration  of  twenty-one  years  from  the  time  his  or  h«r 
right  or  title  first  descended  or  accrued,  bring  such  action  within  ten  yesrs  after 
such  disability  is  removed,  and  at  no  time  thereafter. 

An  action  for  the  forcible  entgror  detainer,  or  forcible  and  unlawful  deteo^ 
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tion  only  of  real  property,  can  only  be  brought  within  iiwo  years  alter  ihe  oause 
cS  SQoh  action  dhall  have  accrued. 

Actions  other  than  for  the  Recovery  of  Heal  Property, 


&EC.  10.  Period  within  which  Civil  Aotiona  can  ;be  brought.  —  Civil 

actions  other  than  lor  the  recovery  of  real  property  can  only  be  .brought  .within 
the  following  periods,  after  the  cause  of  action  shall  have  accrued:  — 

Within  five  years,  an  action  upon  a  specialty  .or  aay  agreement,  conteaot^ 
or  promise  in  writing;  but  on  all  foreign  claims,  judgments,  or  contracts,  ezr 
press  or  implied,  contracted  or  incurred  before  .the  debtor  became  a  resident  of 
this  Territory,  actions  shall  be  commenced  within  one  year  after  the  debtor 
^all  have  established  his  residence  in  this  Tenritory. 

Sec.  11.  Four  Teaim.  —  Within  lour  years:  An  action  upon  a  contraot 
not  in  writing,  expressed  or  implied;  an  action  upon  a  liability  created  bj 
Btetute,  other  than  a  iorfeiture  or  penalty. 

Sec.  12.  Four  Tears.  —  Within  four  years:  An  action  for  trespass  upon 
real  property;  an  action  'for  teking,  deteining,-or  injuring  personal  property, 
including  actions  for  the  specific  recovery  of  personal  property ;  an  action  for 
injury  to  the  rights  of  the  plaintiff  not  arising  on  contract,  and  not  hereinafter 
enumerated ;  an  action  for  relief  on  the  ground  of  fraud,  but  ihe  cause  of  action  ', 
in  such  case  shall  not  be  deemed  to  have  accrued  until  the  discovery  of  the  . 
fraud. 

Sec.  18.  One  Tear.  —  Within  one  year:  An  action  for  libel,  slander, 
assault  and  battery,  malicious  prosecution  or  false  imprisonment;  an  action 
upon  a  statute  for  a  penalty  or  forfeiture;  but  when  the  stetttte  giving  such 
Botion  prescribes  a  different  limitetion,  the  action  may  :be -brought  within  Ihe 
period  so  limited. 

Sec.  14.  Ten  Tears.  •-<-  Within  ten  years :  An  action  upon  the  official  bond 
or  undei-takingof  an  executor,  administrator,  guardian,  sheriff,  or  other  officer; 
or  upon  the  bond  or  undertaking  given  in  attachment,  injunction,  arrest,  or  any 
case  whatever  required  by  stetute. 

Sec.  15.  Gteneral  Provision.  — An  action  for  relief  of  any  character  not 
hereinbefore  provided  for,  can  only  be  brought  within  ten  years  after  the  cause 
of  action  shall  have  accrued. 

Sec.  16.  May  be  commenced  after  Disability  is  removed.  —  If  a 
person  is  entitled  to  bring  any  action  mentioned  in  this  title,  other  than  for 
the  recovery  of  real  property,  and  except  for  a  penalty  or  forfeiture,  be,  at  the 
time  the  cause  of  action  accrued,  within  the  age  of  twenty-one  yeai-s,  a  married 
woman,  insane,  or  imprisoned,  every  such  person  shall  be  entitled  to  bring 
such  action  within  the  respective  times  limited  by  this  title  after  such  disability 
shall  be  removed. 

Sec.  17.  Wlien  Action  shall  be  deemed  commenced.  —  An  action 
shall  be  deemed  commenced  within  the  meaning  of  this  title,  as  to  each  de- 
fendant, at  the  date  of  the  summons  which  is  served  on  him,  or  on  a  co-defend- 
ant who  is  a  joint  contractor,  or  otherwise  united  in  the  interest  with  him. 
When  service  by  publication  is  proper,  the  action  shall  be  deemed  commenced 
at  the  date  of  the  first  publication,  which  publication  must  be  regularly  made. 
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An  attempt  to  commence  an  action  shall  be  deemed  eqaiyalent  to  the  ooro- 
mencement  thereof,  within  the  meaning  of  this  title,  when  the  party  f aithf ally, 
properly,  and  diligently  endeavors  to  procure  a  service.  But  such  attempt  must 
be  followed  by  a  service  within  sixty  days. 

Sec,  18.  Action  against  Person  out  of  the  Territory,  fto.  — If,  when  a 
cause  of  action  accrues  against  a  person,  he  be  out  of  the  Territory,  or  shall 
have  absconded  or  concealed  himself,  the  period  limited  for  the  commencemenl 
of  the  action  shall  not  begin  to  run  until  he  comes  into  the  Territory,  or  while 
he  is  absconded  or  concealed;  and  if,  after  the  cause  of  action  accrues,  he  de- 
part from  the  Territory,  or  abscond  or  conceal  himself,  the  time  of  such  absence 
or  concealment  shall  not  be  computed  as  any  part  of  the  period  within  which 
the  action  must  be  brought. 

Sec.  19.  Aotiona  between  Non-residents.  — Where  the  cause  of  action 
has  arisen  in  another  State  or  country,  between  non-residents  of  this  Territory, 
and  by  the  laws  of  the  State  or  country  where  the  cause  of  action  arose  an 
action  cannot  be  maintained  thereon  by  reason  of  lapse  of  time,  no  action  can 
be  maintained  thereon  in  this  Territory. 

Sec.  20.  New  Action  may  be  commenced,  when.  —  If  an  action  be 
commenced  within  due  time,  and  a  judgment  therein  for  the  plaintifE  be  re- 
versed, or  if  a  plaintiff  fail  in  such  action  otherwise  than  upon  the  merits,  and 
the  time  limited  for  the  same  shall  have  expired,  the  plaintiff,  or  if  he  die,  and 
the  cause  of  action  survive,  his  representatives  may  commence  a  new  action 
one  year  after  such  reversal  or  failure. 

Sec.  21.  Part  Payment,  AcknoiMrledgment,  ftc.  —  In  any  case  founded 
on  contract,  when  any  part  of  the  principal  or  interest  shall  have  been  paid,  or 
an  acknowledgment  of  an  existing  liability,  debt,  or  claim,  or  any  promise  to 
pay  the  same,  shall  have  been  made,  an  action  may  be  brought  on  such  case 
within  the  period  prescribed  for  the  same,  after  such  payment,  acknowledgment, 
or  promise,  but  such  acknowledgment  or  promise  most  be  in  writing,  signed  by 
the  party  to  be  charged  thereby. 
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ABSCONDING  DEBTOR.    See  Disabilities. 
ABSENT  DEFENDANT.    See  Disabilities. 
ACCEPTOR, 

of  bill  of  exchange,  has  lien  on  piopertj  of  drawer  in  his  hands  to  discharge 
it,  unless,  48,  note. 

qtuBrcy  as  to  right  of  acceptor  of  bill  drawn  by  bankrapt,  48,  note. 
ACCOUNT, 

for  what  it  Ues,  57. 

between  partners,  57. 

tenants  in  common,  57. 

what  must  be  alleged  in  action  of,  between  co-tenants,  67,  note  9. 

scope  of  action  of,  extended  by  statute  in  some  States,  58. 

assumpsit  lies  in  place  of,  when,  58. 

instances,  58. 

proceeding  to  reopen,  barred,  117)  note. 

between  partners,  equity  will  not  direot  when  party  guilty  of  gross  hiches, 
122,  note  1. 

entry  of  credit  on,  within  statutory  period,  disavowed  by  defendant,  effect  o^ 
150,  note. 

settlement  of,  and  striking  a  balance,  168,  note  2. 

general  payment  on,  when  not  sufficient  to  remoTe  statute  bar,  224,  note  4. 

entry  of  credit  in,  by  defendant,  effect  of,  224,  note. 

see  Quynn  v.  Carroll,  224,  note. 

ACKNOWLEDGMENT, 

-     historieal  review  of  law  relating  to,  130. 
of  debt,  rules  relating  to,  128-130. 
reasons  for  these  judicial  exceptions,  128. 
must  warrant  inference  of  promise,  128. 
must  be  to  the  proper  person,  128. 
must  be  by  the  proper  person,  129. 
must  be  made  with  the  requisite  formalities,  129. 
must  be  distinct  and  unequivocal,  129,  note  1. 
must  not  repel  inference  of  promise,  129,  note  1, 147. 
the  words  '*  it  is  a  just  debt "  are  not  sufficient  as,  129^  note  1. 
"  prove  by  A.  that  1  had  the  timber  and  I  will  pay,"  effect  of,  129,  note  1. 
other  illustrations,  129,  note  1. 
to  a  stranger  not  sufficient,  130,  note. 


fill 


iUnstrstigns,  135. 
i  -a  conditioDsl,  ia  Bnfficieut,  133,  note. 

'  •  qoalitj  of,  is  far  court,  134,  note. 

quesdoQ  whether  made  or  not,  for  jurj,  134,  note. 

of  tort  does  not  revive  right  of  actioo,  136. 

see  Qalligher  v.  HoUingsvrortli,  13B,  note. 

see  Short  v.  McCarthy,  136,  doU. 

see  Wbiteliend  p.  Howtrd,  136,  note. 

see  Ootliout  «.  Thompson,  136,  note. 

see  Uarst  B.  Farker,  136,  note. 

crucial  test  as  to,  138. 

see  A'CoQTt  P.  Cross,  138. 
•         see  BeU  v.  Morrison,  139,  note. 

elements  requisite  bi  make  efBcaoions,  139-16C. 

naked,  not  sufficient,  145,  note. 

not  to  plead  statute,  statute  runs  on  from  date  of,  149,  note. 

see  Lance  v,  Parker,  ISO,  note. 

need  not  be  entirelj  bj  irords,  150,  note  1. 

payment  of  money  into  court  does  not  amount  to,  151,  note. 

see  Long  o.  Grenville,  151,  note, 

of  debt,  but  claim  that  it  is  void,  efiecl  of,  161,  note. 

see  Tanner  n.  Smart,  IGl,  note. 

claim  tliat  debt  bas  been  paid,  when  it  has  not,  effect  of,  150,  note, 

see  Beale  v.  Nind,  150,  note. 

see  Marshall  v.  Dolliber,  150,  note,  170,  note. 

of  debt,  but  claim  that  statute  has  run  on,  eflbct  of,  160,  note. 

see  Sellings  v.  Shaw,  150,  unte. 

what,  sufficient,  140,  note  1,  143,  143,  note  4,  144,  nota  1  and  S. 

must  be  consistent  with  promise,  and  eriuoe  intention  to  pay,  131 
140,  note  1. 

illustratious,  140,  note,  149. 

offer  of  compromise  not,  140,  note. 

qualified,  must  be  accepted,  140,  note. 

conditionnl,  subject  to  couditions,  140,  uote-143,  143. 

as  to  sufflcieucy  of,  see  Miller  e.  Bascbore,  14S,  note. 
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general  direction  in  will  does  not  amount  to,  147>  note. 

amount  of  debt  need  not  be  known,  152,  note,  153,  note. 

that  signature  to  note  is  genuine  and  that  it  was  never  paid,  but  daim  that 

statute  has  run  on,  effect  of,  152,  note, 
see  Rowecroft  v.  Lomas,  152,  note, 
qualified,  effect  of,  152,  note, 
see  Hellings  v.  Shaw,  152,  note, 
see  Scull  v.  Walhu^,  152,  note. 

of  existing  debt,  when  sufficient,  153,  note  1,  154,  note  1. 
hope  to  pay,  is  when,  153,  note, 
desire  to  pay,  not,  153,  note, 
promise  to  arrange  a  debt  not  sufficient,  157,  note, 
ambiguous,  may  be  sufficient,  when,  158,  note, 
whether  relates  to  particular  debt,  for  juiy,  158,  note, 
essentials  of,  155,  note,  158,  note, 
must  be  before  action  is  brought,  156,  note, 
see  Bateman  v,  Pindar,  156,  note. 

before  or  after  statute  has  run,  no  distinction  in  effect  of,  156,  note, 
must  relate  to  debt  iu  suit,  156,  note,  160,  note,  161,  note, 
species  of  proof  required,  to  apply  acknowledgment  to  a  particular  debt,  162. 
instances  where  such  proof  was  insufficient,  162. 
see  Feam  v,  Lewis,  162. 

presumption  as  to  what  debt  it  relate  to  in  certain  cases,  156,  note,  162. 
rule  when  part  of  a  debt  is  barred,  and  part  not,  156,  note,  160,  161,  note, 
vague  and  indefinite,  156,  note,  165,  note, 
see  Hancock  v.  filiss,  165,  note. 

general,  where  there  are  several  debts,  effect  of,  155-159. 
see  Buckingham  v.  Smith,  158. 

see  Cook  r.  Martin,  159,  where  general  acknowledgment  is  held  sufficient, 
see  note  1,  page  158. 

amount  to  be  settled  by  arbitration,  157«  note, 
question  for  jury,  wheu,  160,  note,  163. 
see  Whitney  v.  Bigelow,  160,  note, 
see  Lloyd  v.  Maund,  160,  note, 
see  Frost  v.  Benough,  161,  note. 

what  will  rebut  inference  of  promise  to  pay,  166,  167  and  note, 
illustrations,  166,  167. 
suggestions  whicli  destroy,  167,  note  1. 
see  Warren  v.  Perry,  167,  note  2. 
see  Cowley  v,  Fumell,  167,  note  2. 
conditional  made  operative,  how,  167,  note, 
of  subsisting  liability,  167,  note  5. 
see  Blnkeman  v.  Fonda,  168,  note, 
see  Buffington  v.  Davis,  167,  note, 
of  sense  of  shame  that  debt  has  not  been  paid,  168,  note. 
essential  requisites  of,  168-172  and  notes, 
rules  relating  to,  168  et  seq. 
illustrations,  168,  note-172,  note, 
former  rules,  169. 
rules  relating  to,  Weisner  v.  Stein,  171,  note  1. 


roseniiig  uei 

distinctioa  between  compnlsorj  tnd  T0I1111U17, 174. 

aocompanied  hy  Bipiriw  nriniplied  refu— Ltn  pajr.  effect  ot  188,  H 

instances,  166,  note-167,~nole; 

Mttling  account  and  atriking  balance,  IBS,  note  9.   '     ' 

giriog  not«  of  tbird  person  as  coUatenl  seoaritj,  eflbot  o^- 178,  aei 

rule  in  Louisiana  as  to  proving,  173,  note. 

mortgage  made  to  secure  debt,  but  never  ddireted,  effect  of,  iji. 

written,  not  delivered,  eSect  of,  175. 

■ceAllenD.  ColHer,  175. 

bilure  to  deny  liability,  effectof,  178-180. 

expressions  of  regret  at  inability  to  pKj,  Ae.,  effect  Of,  178k 

see  178,  notes  7  and  B,  179,  for  instances  in  vliich  aeknowledgiti 

been  held  sufficient  or  insufficient. 
•ee  Sanford  ff,  Clark,  177,  note. 
in  answer  to  bill  in  equi^,  177,  note, 
in  affidavit,  for  leave  to  plead  die  statute,  driller  nb  u  to,  177i  > 

ent  rule,  id. 
conditional,  when  insufficient,  17S,  note. 
»ee  BuIIerBeld  v.  Jacobs,  178,  note, 
indefinite,  17S,  note. 
see  Lyme  r.  Mdler,  17S,  note. 
see  Douglass  0,  Elkins,  178,  note. 
SM  Mills  i>.  Taber,  178,  note. 
offer  to  mortgage  lands  to  secure  debt,  179,  note, 
must  be  made  by  person  competent  to  oontnot,  179,  note. 
•ee  Eannum's  Appeal,  179,  note, 
effect  of,  180. 

offer  to  pay  in  specific  property,  180. 
offer  to  compromise  is  not,  190. 
offer  to  pay  less  than  is  due  is  not,  190,  199. 
offer  to  give  a  certain  article  in  payment,  191. 
tee  Currier  e.  Lock  wood,  191. 
see  Simonton  v.  Clark,  191. 

distinction,  whether  made  before  or  i^ter  statntebn  nm,  191. 
see  Cornforth  v.  Smithard,  193. 
stcGodiviu  0.  Cullry.  liti. 
Iiy  and  fo  wlioin  must  be  iiwitp.  I0i?-lil3, 
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made  in  paper  not  intended  for  the  creditor,  not  sufficient,  196.  i   . 

illustrations,  195-198. 

inventory  of  assets  of  estate,  embracing  debt  due  &om  executor  in,  effect  of, 
196,  also  note  3. 

entry  by  person  on  books  of  a  creditor,  of  a  d^bt  due.  from  himsoV,  }95. 

exception  to  the  rule,  196-198. 

see  Duguid  t;.  Scholfield,  197. 

recital  of  debt  in  deeds,  &c.,  198. 

offer  to  arbitrate,  19&. 

when  must  be  made,  200. 

distinction  between,  made  before  and  after  statute  hasru^*  201*  : 

action  predicated  on  the  old  debt,  801. 

see  Irving  v.  Veitch,  201,  note  5. 

made  on  Sunday,  effect  of,  206. 

effect  of,  on  specialties,  356-361. 

see  Blair  v.  Ormond,  356,  note  5. 

see  Jackson  v.  Pierce,  360. 

as  to,  see  360,  notes  2,  3. 

by  executor  or  administrator,  effect  of,  392-399. 

when  sufficient,  399. 

or  new  promise  by  mortgagor,  effect  of  upon  mortgage,  46Q. 

when  rights  of  tUrd  persons  have  intervened  claiming  through  him^  460. 

by  mortgagee  of  mortgagor's  rights,  467. 

parol,  by  mortgagee  as  U>  rights  of  mortgagor^  effect  of«  467* 

see  Dexter  v.  Arnold,  468,  note  2. 

of  owner's  title  breaks  continuity  of  adverse  possession,  when,.  576* 

parol,  when  sufficient,  576. 

how  and  by  what  may  be  shown,  576,  577* 

recognition  of  owner's  title,  effect  of,  578. 

by  part  payment,  effect  of,  220-253. 

See  Fakt  Fatmekt;  New  Phokibbs. 
ACKNOWLEDGMENT  IN  WRITING, 

instances  of  sufficient,  153,  note  1, 154,  note  1, 155,  note. 

amount  need  not  be  known,  154,  note. 

see  Colledge  v.  Horn,  153,  note. 

see  Waller  v.  Lacey,  155,  note. 

essentials  of,  155,  note-158,  note. 

instances  of,  161,  note,  162,  163,  167,  note. 

see  Morrell  v.  Frith,  163. 

see  Mills  v.  Wildman,  165. 

mortgage  made  to  secure  debt,  but  never  deUvered,  is  not,  175. 

see  Merriam  v.  Leonard,  174. 

written  acknowledgment  of  debt  found  among  debtor's  papers  after  faia 
death  is  not,  175. 

see  Allen  v.  Collier,  175. 

See  AcKNOWLEDOMEim. 

effect  of  statutes  requiring,  209. 

what,  sufficient,  210. 

instances  of,  210,  215. 

must  clearly  refer  to  debt  in  suit,  919. 


debts  dae  Irom  corporetioiia,  wno  mtj  mue,  aid. 
entr;  of  debt  in  schedule,  deeds,  &c.,  316. 
question  of  sufficiency  of,  for  the  ooort,  S17- 
mmt  be  signed  by  tbe  debtor,  S18. 
most  bind  debtor  personally,  218. 
oooditionkl,  effect  of,  218. 
ACXJDIE8CENCE, 

effect  of,  in  equity,  126. 
distinction  betveen,  and  laches,  1S6. 
ACTIONS, 

Igx  loci  controls,  vhen,  20,  note,  83,  24. 

isxJM  controls,  when,  17-23. 

of  sssumpait  embraced  in  Stat.  James  I.,  37-43. 

That,  ex  contractu,  are  within  the  statute,  37-63. 

for  debt  reviTed  by  new  prontise  are  on  the  old  debt,  133,  note. 

right  of,  revired  by  acknowledgment,  predicated  on  old  debt,  179 

Bee  Wesner  v.  Stein,  172,  note. 

npon  debt,  revived  by  new  promiae  or  acknowledgment,  must  b 

old  debt,  201. 
when  promise  or  acknowledgment  is  conditiona],  whAt  miut  be  a 

S06. 
pleadings  in,  801-206. 

See  AccODBT;  AssmiPSIT;  DXBT. 

ADMINISTRATION, 

statute  suspended  until  letters  of,  granted,  11,  note  4. 

illustrations  of  rule,  11,  note  4. 
ADMINISTRATOR, 

right  of  action  vested  in,  does  not  suspend  statute  u  to  beir,  10. 

reason,  10, 11. 

See  ExECDTOBS  aud  Adihnistk^toxs. 
ADMIRALTY. 

State  statutes  of  limitations  do  not  apply  to  actions  id,  6S. 

stale  demands  not  favored  by,  63. 
ADMISSION, 

of  claim,  effect  of,  16fi,  note.  168,  note. 

ADVEilSK    I'dSSKSSlDN, 
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grant  from  State  may  be  presumed,  when,  90,  nofe,  91* 

equity  bound  by,  112,  note,  also  note  1,  11^,  note  1. 

possession  of  trustee,  possession  of  cestui  que  trust,  when,  113,  note  1. 

party  claiming  title  acquires  title  by,  although  mistaken  in  his  claim,  118,note. 

see  Cholmondeley  t;.  Clinton,  118,  note  3. 

mortgagee  in  possession  holds  adversely  to  mortgagor,  454,  456,  467-469. 

how  it  may  cease  to  be  so,  467. 

title  by,  under  statutes,  498-502. 

period  of  occupancy  required  in  the  several  States,  498-502. 

species  of  title  acquired  by,  498,  note  1. 

when  under  color  of  title,  fee  passes,  498,  note  1,  522-536. 

what  constitutes,  under  these  statutes,  506-513. 

cultivation  and  improvement  relied  on  to  establish,  what  must  be  shown,  503. 

occasionally  taking  wood  and  timber  from  a  wood-lot,  where  there  is  no 

color  of  title,  does  not  evidence,  503. 
using  land  for  pasture  occasiomilly  not  sufficient,  503. 
must  be  intent  to  usurp  dominion,  and  this  intent  must  be  effectuated,  507, 

510,  note  6,  512,  513. 
entry  need  not  be  originally  wrongful,  507,  513. 
naked  possession  treated  as  in  subservience  to  the  legal  title,  513. 
claim  and  occupancy  without  color  of  title  cannot  be  extended  beyond  actual 

occupancy,  514. 
mere  verbal  objections  to  the  occupancy  by  the  owner  does  not  interrupt, 

518  note, 
must  be  actual  entry  or  action  to  recover  possession,  518,  note, 
statutory  provisions  as  to,  in  some  States,  502-506. 
mode  of  occupancy  prescribed  by  statute  must  be  strictly  pursued,  502-506. 
enclosure,  must  be  by  substantial  fence,  502,  503,  515. 
fence  must  have  been  built  by  the  occupant,  503. 
illustrations,  503  et  seq. 
disseisin,  what  constitutes,  when  statute  makes  no  provision  relative  to,  506- 

513,  517,  note  2,  519. 
must  be  entry  and  possession  hostile  to  owner,  507-522. 
when  possession  commences  by  permission  of  the  owner,  how  it  may  become 

adverse,  507-510,  539,  note  2. 
'  distinction  between  disseisin  in  fact  and  by  election,  507,  508. 
must  be  entry  or  possession  under  claim  of  title,  510-513  and  notes, 
naked  possession  not  sufficient,  513. 

color  of  title,  entry  or  possession  without  effect  of,  514-617. 
species  of  occupancy  required,  514-522. 
must  be  an  actual  })edi8  possessio,  514-522. 
qualities  of,  514-522. 
acts  which  constitute,  514-522. 

of  land  bounded  by  river  restricted  to  banks  of,  514,  note  1. 
may  acquire  title  to  land  lying  under  the  water  by  actual  user,  514,  note  1. 
acts  which  are  not  possessory,  515-522. 
see  illustrating,  520,  521. 
natural  barriers,  substitute  for  fence,  when,  515. 
entry  under  deed,  and  enclosing  more  land  than  the  deed  covers,  effect  of, 

515,  note. 


entrj  under  color  of  title,  effect  of,  C33-536. 

vh&t  is  color  of  title,  586-534. 

maj  be  b;  parol  id  certain  cases,  537. 

land  muA  be  defiaitelj  deseribed  in  deed  or  wnHag,  G9S,  Gi4. 

color  of  tilJe  dispenses  with  pedit  fottemo,  aad  sofficient  oooapaB 

constrnctivel;  eitends  to  the  laud  described,  GSS-S36. 
species  of  occupancj  required,  583-536. 
must  oonform  to  the  character  of  tha  land,  and  the  onUnarj'  p 

which  osed  in  aoch  luids  in  the  section  of  coonti^  in  which  sii 

bona  Jida,  tiot  reqnisite^  except,  B39-434  aid  note, 
eiecatorj  oontraets,  fto,  possession  under,  &3{Mi48. 
possession  oF  vendee  not  advene  until  contract  is  fnllj  peifbim 

536. 
after  performance,  he  holds  u  owner  and  adverealy,  537- 
exchange  of  lands,  difference  to  be  paid,  poasesaioa  not  adraw 

nent  is  made,  537- 
entry  nnder  liceose  not  advene  nnlest,  G38 ;  see  note  S. 
entrj  under  parol  gill,  G39-S49. 
mixed  possession,  effect  of,  543< 
title  in  such  cases  draws  to  it  the  possession,  G13^U> 
best  title  preTsils,  5i3-5M. 
illustrations,  515. 

limitations  upon  constntetife  passeanon,  G46-G4B. 
possession  of  wrong  land  bj  mistake,  effect  of,  648--GS1. 
see  Pearce  d.  French,  GiS,  note  6. 
see  Bunce  v.  Bidwell,  GM,  note  1. 
grantor  in  possession,  when  adverse,  GGl. 
landlord  and  tenant,  possession  of,  not  adverse,  unless,  GG9-S5S> 
co-tenants,  what  acta  of,  ftre  adverse,  G&8-560. 
what  possession  will  snstoin  constmctive  posseaaion,  66&-<6ft>  - 
illustrations,  560-569. 

how  adverse  possession  mav  bn  proved,  569-S70. 
continuitj  of  possession,  570-571. 
how  continuitv  mar  be  broken.  674-579. 
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and  fiictors,  trustees  for  principal,  when,  809. 

part  payment  by,  not  operative,  unless,  226. 

see  Linsell  v.  Bonsor,  230. 

what  must  be  shown  to  make  payment  by,  operative,  229,  note  1, 831,  note  2. 

payment  made  to,  operative,  when,  230. 

for  sale  of  goods,  statute  begins  to  run  against,  when,  276. 

for  investment  of  money,  276,  285,  note  1,  284,  note  1. 

collection,  276,  note  1,  277,  note  3,  284,  also  note  2. 

demand,  presumed,  when,  277* 

demand  must  be  proved  or  presumed,  277. 

when  demand  dispensed  with,  278. 

see  Hart's  Appeal,  278,  note  2. 

implied  contract  between,  and  principal,  280-282,  285,  note  4. 

see  Clark  v.  Moody,  281. 

rule  when  account  has  been  rendered,  285. 

rule  when  principal  has  been  notified  that  collection  has  been  made,  285. 

when  he  stands  in  position  of  trustee,  285-287- 

general,  286,  note  2. 

see  McNair  v.  Kenuon,  286,  note  2. 

see  Sims  v,  Brutton,  286,  note  2. 

retaining  possession  of  lands  or  other  property  purchased  for  principal,  is 

trustee  for  him,  415,  note,  416,  note, 
see  Bell  v.  Levers,  415,  note, 
see  Murray  v.  Coster,  416,  note. 

ALIEN  ENEMY. 

See  DisiiBiLiTiES. 
ANCESTOR, 

statute  having  beg^  to  run  against,  not  suspended  by  disability  of  heir,  11. 

ANSWER, 

of  statute,  available,  when,  15,  note. 

in  New  York,  statute  must  be  set  up  by  way  of,  15,  note. 

to  bill  in  equity,  admission  of  debt  in,  effect  of,  177,  note. 

APPROPRIATION, 

of  payments,  rules  relating  to,  238. 

See  Part  Paticevt;  Patxents. 

ARBITRATION. 

offer  to  submit  debt  to,  effect  of,  198-200. 

See  ACKNOWLEDOICZNT. 

ASSAULT,  &c., 

statute  begins  to  run  against  actions  for,  when,  283. 

ASSESSMENT, 

subscription  to  stock,  payable  by,  when  statute  begins  to  ran,  265,  note  2. 

notes  subject  to,  298-301. 

statute  begins  to  run  against,  when,  336. 

presumed  to  be  paid,  when,  341,  note  8. 

ASSIGNEE, 

payment  of  dividend  by,  effect  of,  229. 
in  bankruptcy  and  insolvency,  420-423. 


embreced  in  SUA.  31  Jinies  I.,  37-13. 

for  what  it  Ues,  43-t5,  47. 

forei^  jadgments  recoverable  in  action  of,  68. 

promissorj  notes,  38. 

bills  of  excbange,  38. 

checks,  3S. 

Rttomej's  billa,  38. 

mooej  lent  on  deposit  of  title-deeds,  38. 

for  Iflrta,  when,  45. 

ma;  be  brougbt  instead  of  acconst,  vben,  58. 


1.53. 

lies  to  recover  mouc;  paid  b;  co-obligor  on  bond,  73. 

lies  to  recover  balance  between  partners,  wben,  73. 

what  alatute  applies,  72. 

lies  to  recover  legacy,  when,  72-73. 

lies  to  recover  btdance,  though  arising  from  specnalt;  debt,  73. 

debt  niBj  anmetimes  be  brought  when  acUoo  of  auumpsit  wool 
112.  note. 

maj  be  brought  for  tort,  when,  368. 

illustrations,  368. 
ATTORNEY. 

statute  begiua  to  run  for  monej  collected  bj,  from  date  of  coDec 

except  when  he  frandulentlj  conceals  the  fact,  41. 

illustrations,  41. 

debt  Uken  for  collection  on  shares,  statute  b^os  to  nm  on 
267. 

statute  begins  to  ran  on  claim  of,  for  aervicei,  when,  869-873. 

against,  for  misfeasance  or  malfeasance,  when,  378-975. 

fraiidulentl?  coDceatiDg  fact  that  claim  has  been  collected,  S7S. 

Len  of,  mair  be  enforced,  though  debt  is  barred,  446,  note. 
ATTORNEY'S  BILLS, 

recoverable  in  assumpsit,  38. 

become  due,  when,  3S. 
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BEGINS  TO  RUN.    See  Runkino  of  Statutb. 

BILLS  OF  EXCHANGE. 

drawn  payable  one  "  month "  after  date,  calendar  month  is  treated  as  in- 
tended, 106 
giving  in  part  payment,  effect  of,  245. 

See  Notes. 
BOND, 

surety  on,  suing  for  contribution,  statute  relative  to  simple  contracts  ap- 
plies, 43. 
specialties,  65. 

official,  when  not  within  the  statute,  89,  90. 
co-obligor,  who  has  paid,  may  bring  assumpsit  for,  72. 
action  upon  title,  equity  applies  statute  to,  117. 
effect  of  acknowledgment  of,  135. 
presumed  to  have  been  paid,  when,  341. 

See  Specialties. 

BONDS, 

statute  begins  to  run  on,  when,  341,  note  1,  354-356. 
BOUNDARIES.    See  Adyebse  Possession. 

"BY"  A  CERTAIN  DAY, 

act  to  be  done,  must  be  fully  completed  the  day  before,  107. 

BYE-LAWS, 

action  on,  within  the  statute,  41. 


C. 

CERTIFICATE  OF  DEPOSIT, 

when  statute  begins  to  run  on,  314-318. 

CESTUI  qUE  TRUST, 

may  set  up  statute  whenever  trustee  could,  79. 

possession  of  trustee  inures  to  benefit  of,  when,  112,  note. 

See  Tkusts. 
CHANGE  IN  STATUTE, 

when  made,  which  governs,  30-33. 

see  Guilotell  v.  Mayor,  &c.,  31,  note. 

as*  affecting  crimes,  33-35. 

rule  in  Moore  v.  State  as  to  changes  after  the  bar  has  become  complete,  33. 

rule  in  Com.  v.  Duffy  as  to  changes  before  the  bar  has  become  complete,  35. 

rule  when  title  to  land  is  concerned,  35. 

CHATTEL  MORTGAGES.    See  Mortgages. 

CHECK, 

does  not  operate  as  discharge  of  debt  for  which  given,  unless,  38,  note  2. 
rules  relating  to,  311. 

CITY  ORDERS.    See  Ordees. 

CO-CONTRACTORS,  &c. 

statutory  provisions  as  to,  605. 

rules  as  to  indifferent  States,  605. 

doctrine  of  Whitcomb  v.  Whiting  generally  repudiated,  605-610. 
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CO-CONTRACTORS,  &c.  —  cMHmied. 

see  Van  Keuren  v.  Parmalee,  606,  note. 
.  pcMent  doctnne  in  this  coontry,  613. 
partners,  effect  of  part  payment  or  acknowledgment  bj  one,  after  diasoliitioo. 

612-617. 
see  Bell  v,  Morrison,  613. 
payment  by  one  as  agent  of  another,  does  not  remove  statute  as  to  bin, 

wheD,  618. 
see  McConnell  v.  Merrill,  618. 

payment  by  one  at  request  or  by  direction  of  the  other,  effect  oC  817i  818. 
see  Bailey  v.  Corliss,  618,  note, 
also  Haigbt  v.  Avery,  618,  note. 

COLLATERAL  SECURITY, 

giving,  for  debt  on  which  statute  is  running,  .effect  o(  173«  note. 

COLLATERAL  UNDERTAKING, 
debt  lies  upon,  when,  60. 

COLOR  OF  TITLE. 

what  is,  525-534. 

effect  of,  522-536. 

See  Adverse  Posssssioir. 

COMPROMISE, 

offer  of,  not  an  acknowledgment  sufficient  to  revive  debt,  140,  note. 

offer  of,  not  an  acknowledgment,  190-192. 

illustrations,  190, 192. 

See  New  Fbomise. 

COMPULSORY  PAYMENTS, 

effect  of,  229. 

See  Pabt  Payment. 

COMPUTATION  OF  TIME, 

how  time  is  computed  under  statutes  of  limitations,  95-107. 

fractions  of  days  may  be  reckoned,  when,  95,  notes  1  and  2. 

"from"  debt  payable,  rule  as  to,  whether  incLudfid  or  eidnded,  9&-l(S 
and  notes. 

see  Lester  t;.  Garland,  100,  note  1. 

also  Pugli  r.  Duke  of  Leeds,  100,  note  2. 

meaning  of  "  month  **  in,  106,  note. 

"  years,"  meaning  of,  in,  107. 
CONCEALMENT.     See  Disabilities. 

CONCURRENT  JURISDICTION, 

rule  in  equity  in  oases  of,  108,  note. 

equity,  in  cases  of,  adopt  statute  by  analogy,  108-118. 
CONCURRENT  REMEDIES, 

rule  as  to,  when  statute  gives,  75-77. 

what  statute  applies,  75,  76. 
CONDITION  PRECEDENT, 

to  be  performed  before  right  of  action  accrues^  statatedoea  not  b^gin  to  m 
until  performed,  263-268. 
CONDITIONAL  ACKNOWLEDGMENT, 

when  insufficient,  178,  note. 

offer  to  pay  in  specific  property,  180. 

See  Acknowledgment. 
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CONDITIONAL  ACKNOWLEDGMENT  —  wji/fjw«i 
how,  operative,  183-189. 
see  Witzell  v.  Bussard,  182,  note, 
see  Seward  v.  Lord,  183,  note, 
'see  Tanner  v.  Smart,  183,  note, 
see  Thompson  v,  Osbom,  183,  note, 
see  Sweet  v.  If  ranklin,  184,  note, 
condition  mast  be  accepted,  184-189. 
see  Buckmaster  v.  Russell,  184,  note  3. 
can  only  be  enforced  according  to  the  condition,  184,  note, 
see  Mattocks  t;.  Chadwick,  184,  185. 
illastrations,  185-189. 
I      vh«t  necessary  to  give  validity  to,  184-1S9  and  notes, 
offer  to  compromise,  190-193. 

CONSEQUENTLiL  INJURY, 

action  for,  arises,  when,  363-370. 
see  Bank  of  Hartford  Co.  v.  Waterman,  364,  note  3. 
ignorance  of,  does  not  suspend  the  statute,  364,  also  note  3. 
damage  must  ensue  from,  before  cause  of  action  arises,  365-369. 
see  Bonomi  i;.  Backhouse,  365-369. 

CONSTITUTIONALITY, 

of  limitation  acts,  24-33. 

illustrations,  34-33,  notes. 

rule  in  De  Moss  v.  Newton,  34,  note  1. 

power  of  legislature  to  change,  35-30. 

interference  with  vested  rights,  35,  notes  1  and  3. 

right  relating  to  remedy  not  vested,  35-30,  notes. 

after  statute  bar  complete,  cannot  by  change  of  statute  receive  the  claim,  36. 

change  affecting  existing  claims,  must  give  reasonable  time  to  bring  action, 

36,  37. 
see  Terry  v,  Anderson,  36,  note  1. 
statute  may  be  made  retrospective,  36,  note  1,  37,  note  1. 
see  Bigelow  v.  Bemis,  37,  note  1. 
see  Woart  v.  Winnick,  contra,  38,  note. 

CONSTRUCTIVE  POSSESSION.    See  ADVEBflETossESSiOH. 

CONSTRUCTIVE  TRUSTS.    See  Trusts. 

CONTRACT, 

obligation  of,  is  what,  35. 

rights  relating  to  remedy  upon,  not  vested,  35-30. 

remedy  may  be  changed,  36. 

limitations  of,  may  be  changed  or  repealed,  36,  also  notes  1,  8,  and  3. 

not  after  statute  has  run  upon,  36. 

covered  by  Stat.  James  I.,  37-43. 

clauses  in  statutes  that  cover  simple  contracts,  54-63. 

action  to  annul,  barred,  117,  note. 

to  be  performed  in  one  "  month,**  &c.,  calendar  month  is  treated  as  intended, 

106. 
Mtion  to  reform,  barred  by  statute,  116. 
express  or  implied,  when  statute  begins  to  ran  on,  313. 

CO-OBLIGOR.    See  Bonds. 


acuou  oi  HccDuni,  ues  oj,  wnen,  of. 
COUNTERCLAIM. 

plaintiff  CMiuot  BTail  himself  of  sUtate  agaiuat,  nn^eu  replie 

COUNTIES, 

subject  to  statate,  93. 
COUPONS, 

when  statute  b^ins  to  run  on,  S97. 
COURT, 

quality  of  acknowledgmeat  is  one  for,  131,  note. 

questions  for,  relating  to  acknowledgments,  163< 

pajinent  into,  effect  of,  937- 

orders  of,  statat«  begins  to  nm  on,  when,  334, 
COVENANT. 

for  what,  action  of,  lies,  6!. 

effect  of  varying,  sealed  contract  by  sgreement  not  nnder  seal, 

assumpsit  or,  when,  71-74. 

for  quiet  enjoymeut,  statul«  begins  to  ran  on,  when,  342-354 

how  broken,  34S-354. 

of  warranty,  broken,  when,  347,  351-3E4. 
CREDITOR. 

may  appropriate  payments,  when,  S39. 

See  Fast  Fatmbmi;  TAJUxtm. 
CRIM,   CON., 

statute  begins  to  run  in  actions  for,  when,  384. 
CRIMES, 

statute  barring  prasFcntion  of,  cannot  be  changed  so  as  to 
after  the  bar  is  complete,  33. 

see  Moore  v.  Slate,  33. 

may  be  changed  before  the  bar  is  complete,  34,  SS. 

see  Com.  o.  Duffy,  35. 

no  limitation  to  prosecution  of,  at  o 
CUMULATIVE   DISABILITIES, 

wlicn  maj  be  relied  on,  13. 
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CUSTOM, 

money  due  by  Tirtue  of,  within  the  statute,  41. 


D. 
DAYS, 

upon  which  debt  ia  due,  excluded  or  inoluded  in  oomputing  time  from  which 
action  accrues,  95-106. 

included  in  some  States,  96-99. 

excluded  in  other  States,  96-99  and  notes. 

instances  of,  96-99  and  notes. 

rule  iu  Lester  v.  Garland,  100,  note  1. 

rule  in  Pugh  v.  Duke  of  Leeds,  100,  note  1. 

when  act  is  to  be  done  "  after  *'  a  certain  rule,  96,  note  6,  99. 

see  Sands  v,  Lyon,  99. 

fractions  of,  when  reckoned.    See  Computation  or  Time. 
DEAF  AND  DUMB, 

persons,  not  within  the  disabilities  of  the  statute,  478. 

DEATH,     ^ 

of  party,  effect  of,  on  running  of  statute,  8,  note  2,  11-13,  note  4. 
illustrations,  11,  note  4. 

DEBT, 

action  of,  lies  on  simple  contracts,  when,  59-61. 

instances,  59-61. 

when,  upou  a  specialty,  61. 

action  of  assumpsit  superseded  it,  when,  61. 

when  brought  for  specialty  debt,  statute  as  to  simple  oontracts  does  not 

apply,  61. 
may  be  brought  whenever  indebitatus  assumpnt  can,  61. 
statutory  provisions  relative  to,  59,  note  5. 
in  action  of,  statute  applicable  to,  applies  although  assumpsit  might  be 

brought,  and  action  of,  would  be  barred,  112,  note, 
amount  of,  may  be  shown  by  parol,  213. 
identity  of,  must  be  established,  when,  238. 

DEBTOR, 

may  direct  appropriation  of  payment,  239. 

See  Paet  Payment;  Payment. 

DECLARATION, 

new,  filed  in  case  statute  runs  from  date  of  filing,  14,  note  4. 
amended,  when  statute  attaches  to,  14,  note  4. 

DEEDS, 

specialties,  65. 

recital  of  debt  in,  effect  of,  198-200,  216. 

DEMAND, 

statute  does  not  begin  to  run  until,  for  deposits  with  bankers,  39,  40.  ^««« 

when  necessary  to  put  statute  in  motion,  255-263.  ^ 

See  Running  op  Statute. 
when  necessary  to  put  statute  in  motion  as  to  bills,  notes,  &c.,  388-313. 
presumed  to  be  made  within  reasonable  time,  292. 
wheUj  in  fact  is  made,  292. 
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to  bai  for  recovery  of  legsc;  is  not  anpported  bj  preaumptia 
410. 
DEPOSIT, 

certific&te  of,  vhen  statute  be^na  to  nm  od,  2S8,  note  1. 
DEPOSITS, 

with  bankers,  being  loaas,  are  recoTeiable  in  assninput,  39. 

nature  of  relation  created  by,  39,  note, 

statute  runs  agaimt,  only  from  time  of  demand,  39, 10. 

rule  iu  England,  38. 

tee  Pott  D,  Clegg,  39,  note  3. 

special,  rnle  as  to,  41. 

vben  statute  begins  to  run  on,  311. 
DS  soy  TORT.     See  ExicVtou  and  Adwrututou. 
DETINUE, 

TBger  at  lav  formerly  check  upon  actions  of,  1,  note  1. 
DSaSTJFIT, 

executor,  ftc.,  liable  for,  wben  time  is  allowed  to  run  againat  t 
403. 
DEVISEE, 

disability  of,  does  not  suspend  statute,  when,  11. 
DEVISOR, 

statute  taring  begun  during  life  ot,  runs  as  to  derisee,  11, 
DISABILITIES, 

statute  hsTing  bc^nn  to  run,  not  stopped  by  interrening,  10-] 

illustrations,  10-14. 

must  have  existed  wben  statute  b^^  to  run,  10. 

of  devisee,  does  not  suspend  statete  when  it  began  to  nm 
derisor,  11.  * 

wlien  cumulative,  may  be  relied  on.  13, 

illustration,  13-14. 

what,  eiist  by  statute,  471-476. 

infancy,  475-478. 

insane  persons,  478,  479. 


IKDBX.  883 

DISABILITIES  —  emUinued, 

joint  debtors,  absence  of  one,  488. 

residence  need  not  be  continuous,  but  must  aggregate  the  fall  period,  488. 

residence  in  one  State,  and  doing  business  in  another,  effect  of,  488-490. 

see  Bennett  v.  Cook,  489. 

absconding  debtors,  490. 

concealment,  490. 

foreign  corporations,  490. 

cumulative,  cannot  be  tacked,  491,  see  note  ^-495. 

coexisting,  all  must  be  removed,  491. 

must  be  one  provided  by  statute,  496. 

of  defendants,  496. 
DISSEISIN. 

what  constitutes,  506-513. 

See  Advebse  Possession. 

DISTRIBUTIVE  SHABJB8.    See  Estates. 

DIVORCE, 

proceeding  to  annul,  within  statute,  117,  nota. 

DOWER, 

tenant  by,  is  estopped  to  deny  title  of  those  under  whom  the  tenancy  Ls 
derived,  557. 

See  Advebse  Possession. 
not  within  the  statute,  unless  made  so  expressly,  584. 
statutory  provisions  as  to,  584,  589. 


EJECTMENT, 

action  of,  barred,  equity  will  not  give  relief,  109,  note, 
effect  of  bringing,  upon  adverse  possession,  5  83. 
ELEGIT, 

tenant  by,  is  estopped  from  denying  title  of  those  under  whom  the  tenancy 
is  derived,  557. 

See  Advebse  Possession. 

ENTRY, 

right  of,  barred,  equity  will  not  give  relief,  109,  note. 

non-payment  of  rent  for  twenty  years  will  not  bar  entry,  109,  note. 

of  legal  owner  breaks  continuity  of  adverse  possession,  574. 

how  must  be  made,  574-576. 

statutory  provisions  as  to,  575,  576. 
EQUITABLE  ACTIONS. 

adoption  of  statute  in,  108-118. 

SeeEQum. 

EQUITABLE  ESTOPPEL.    See  Estoppel. 

EQUITABLE  LIEN, 

for  purchase-money  of  land,  not  defeated  by  running  of  statute  upon  the 

debt,  461-464. 
see  Bizzell  r.  Nix,  461-464. 
distinction  between,  and  mortgage,  460. 


courts  of,  ia  cases  o[  coucurreirt  jnrisdiotioii  adopt  Blatnte  bj  an 

118  and  notes. 
will  not  relieve  against  uaar;  when  statute  bas  run,  109,  note, 
fraud  saves  righcs  in,  tbough  barred  at  law, -119,  note,  114,  note 
statute  exprcssl;  applied  to,  in  eoroe  States,  115. 
instances  in  which  statute  applicable  in,  117,  note  6. 
will  not  treat  demand  as  stale,  when,  116. 
statute  does  not  apply  in,  where  action  ii  tnmel;  of  equitable 

118-191. 
UlustratioDS,  lis,  note  i. 

will  rtfuse  relief  when  partj  gniltj  of  grow  lachea,  117, 118,  alsc 
trustee  not  permitted  to  set  up  statute  in,  when,  IIS,  note. 
will  effpctuate  legal  rights  <^  parties  when  barred  at  law,  in  o 

121,  126. 
discouiagcs  stale  demands,  131-1S6. 
instances,  121,  note  2,  122,  notes  I  and  3. 
makes  distinction  between  laches  and  acquiescence,  125, 126. 
will  supplj  remcdj  when  lost  at  law,  in  certain  cases,  196. 
admission  of  debt  in  answer  to  a  bill  in,  effeet  of,  177,  note. 
ESTATES, 

action  for  distributive  share  of,  not  within  statute,  77- 
ESTOPPEL, 

mere  cqniteble,  will  not  prevent  patfrf  from  teljing  on  statute,  8( 
EVIDENCE, 

parol,  ad-Dissible  to  show  amount  of  debt  revived  by  written  i 

ment  or  promise,  S13, 
burden  of  sliowing  that  promise,  ftc.,  applies  to  debt  in  suit,  I 

plaintifT,  21B,  note  i. 
pnral,  ndmissible  as  to  part  payment,  when,  295,  note  4. 
oral,  of  pait  pajmeut,  242,  247,  250. 
indorsement  of  payment  on  notes,  eflect  of,  246,  260. 
burden  of  establishing  part  payment  on  plajoti^  260. 
see  Knight  v.  ClemeDt^  250,  note  9. 
what  must  be  shown,  247-353. 
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EXECUTORS  AND  ADMINISTRATORS  — roji/iji««/. 

actions  for  fraud  of,  against  sureties,  must  be  commenced,  when,  115. 

quare,  whether  one  can  plead  statute  when  the  other  refuses  to,  152,  note. 

see  Scull  v.  Wallace,  152,  note. 

payment  made  by,  under  decree  of  court,  does  not  remove  statute  bar,  229. 

appointed  in  one  State  does  not  put  statute  in  operation  in  another,  254. 

statute  does  not  begin  to  run  for  or  against  estate  until  appointment  of,  254. 

statute  begins  to  run  in  favor  of  sureties  upon  bonds  of,  when,  335. 

may  pay  debts  burred  by  statute,  when,  386-391  and  notes. 

when  creditor  is  executor,  &c.,  391. 

acknowledgment  by,  392. 

what  acknowledgment  by,  is  sufficient,  399. 

where  executor  is  also  devisee  in  trust,  399. 

where  statute  has  run  upon  debt  due  the  estate,  899. 

where  statute  has  begun  to  run  in  life  of  intestate,  399-404. 

d^  son  lorty  404-406 ;  see  note  1,  p.  405. 

effect  of  appointment  of,  in  another  State,  404 ;  see  note  2. 

statutory  provisions  relative  to  actions  by,  406. 

when  parties  in  interest  may  set  up  statute,  407. 

right  of,  to  set  off  debt,  408. 

rules  in  equity  as  to  claims  against  decedent's  estates,  408. 

liable  for  devastavit  by  allowing  statute  to  run  against  estate,  408. 

executor  entering  on  lands  of  estate  is  trustee  for  heirs,  unless,  415,  note. 

hold  property  of  estate  in  trust,  425. 

of  trustee,  have  no  title  to  trust  property,  427. 

EXPRESS  TRUSTS.     See  Teusts. 


F. 

FACTORS.     See  Agents. 

FALSE  IMPRISONMENT, 

statute  begins  to  run,  when,  369. 

see  Egginton  r.  Mayor,  &c.,  369,  note  4. 

FEME   COVERT.    See  Majleied  Womak. 

FENCE, 

to  evidence  adverse  possession,  must  be  substantial,  502,  503. 

see  Pope  v.  Hanmer,  502. 

must  extend  around  the  whole  lot,  515. 

except  where  a  natural  substitute  therefor  exists,  615,  616.    ■■ 

built  merely  for  convenience  does  not  constitute  indicia  of  ownership,  615. 

not  sufficient  evidence  of  possession,  of  itself,  516. 

brush,  not  sufficient,  515« 

made  by  lapping  trees  not  enough,  515. 

FINES, 

with  proclamation,  effect  of,  and  to  what  applied,  2. 

FORECLOSURE.    See  Moetgages. 

FOREIGN  CORPORATION, 
not  within  the  statute,  490. 


wksD  reokoued.     See  CoMPUtATlOH  Or  Tun. 
FBAUD, 

equitj  will nlievB agaioat,  when kction  >t  Uw  ubarred,  113,  note,  I 

see  Booth  v.  Warrington.  114. 

also  Tioupe  o.  Smith,  114.  note. 

also  Hichond  e.  Oirod,  114,  note. 

also  UassachnsetU  Torupike  Co.  s.  Tield,  114,  note. 

at  law,  in  some  Sttttes,  statute  does  not  begin  tu  nin  until  dtsoove 


117. 


Bommisiion  of. 


ID  actions  against  eieeaton,  statute  runs  from  c 
fraud  was  that  of  executor  himself.  116. 

actions  for,  against  sureties  of  admimatntor  must  be  commenced, ' 

by  attorney  in  concealing  fact  that  claim  luu  been  collected,  effect 

actions  for  fraudulent  representations,  statute  begws  to  run  on,  w 

propertj  obtained  bj,  334. 
,       concealment  of  coDTcraion  of  property,  effect  of,  npon  atatnte,  3811 

on  part  of  mortgagee,  effect  of,  461, 

effect  of,  in  suspending  the  statute,  5S6-5S3. 

statutory  provisions  as  to,  586. 

equitable  rule  in  case  of,  concealed,  668-690. 

instances  in  which  statute  will  not  mn  until  fraud  is  diaoovered,  G 
FRAUDULENT  CONCEALMENT.     See  Fraud. 
FRAUDULENT  REPRESENTATIONS.    See  FaiTJi). 
"FROM"  AND  "AFTER."    See  CoMPnTATioK  at  Tim;  Daib. 


GOVERNMENT, 

in  actions  against,  conrta  bound  to  take  notioe  of  statute,  when,  II 
GRANT, 

from  state  may  he  presumed,  when,  90,  note,  91. 

statute  applies  to  equitable  right  when  it  would  opente  against  a, 
GROUND  RENT, 


INDEX.  887 

GUARDIANS, 

statute  begins  to  nm  in  faror  of,  when,  335. 

in  possession  of  estate  of  ward»  holds  it  in  trost  for,  424. 

H. 

HEIR, 

statute  not  suspended  in  favor  of,  because  right  to  sue  is  in  administrator,  10. 

reason,  10. 

disability  of,  does  not  suspend  statute  when  it  had  begun  to  run  during  life 

of  ancestor,  11. 
may  avail  themselves  of  statute,  when,  79. 
statute  begins  to  run  for  or  against  alien,  when,  335. 

HENRY  VIII., 

statute  of,  gave  first  relief  against  stale  claims,  3,  4. 

HISTORY, 

of  limitation  acts,  i^-5. 

HUSBAND  AND  WIFE.    See  Maeeod  Wgicah. 


I. 

IMPRISONMENT.    See  Disabilitdbs. 

INCDMBRANCES, 

agreement  to  pay,  statute  runs  on,  when,  336. 

INDEBITATUS  ASSUMPSIT, 

remedy  of  surety  against  principal,  322. 

See  Assumpsit. 
INDEMNITY, 

contracts  of,  what  are,  323-325. 

statute  runs  on,  when,  323-325. 

INDORSEMENT, 

on  note,  at  time  of  making,  requesting  indulgence  if  not  paid  at  maturitj, 

effect  of,  168,  note, 
of  payment  on  note  by  creditor,  how  made  operative,  224,  note. 

INFANCY. 

what  constitutes,  475. 

See  Disabilities. 
INJUNCTION. 

preventing  the  bringing  of  an  action  at  law,  does  not  suspend  statute,  un- 
less, 484. 
statutory  provision  as  to,  in  certain  States,  484. 
application  for,  does  not  suspend  the  statute.  484. 
only  suspended  while  injunction  is  actually  in  force,  484. 

INSANE  PERSONS, 

statute  does  not  run  against,  until  sanity  is  restored,  478,  479. 

See  Disabilities. 
INSOLVENCY, 

discharge  under,  in  one  State  not  binding  in  another,  20,  note  5. 

Atwater  v,  Townsend,  20,  note  5. 


pajmeat  of,  reTivea  prindpal,  ISO,  note  L  . 

effect  of  payment  of,  233. 
INTEREST  WARRANTS, 

vben  statute  begins  to  ran  on,  297. 
INVENTORY, 

inserting  debt  in,  eflect  of-     See  AcKXOiTLBDaiaiiT. 


3&M£S  t, 

statute  of,  look  place  of  all  otbera,  6. 

rights  of  crovn  barred  b;.  Then,  5,  note  3. 

statute  of,  embraces  simple  eontraets,  37-43. 

illustrations,  37-43. 
JUDGMENT, 

qf  inferior  court,  debt  lies  for,  SO. 

specialties,  when,  65-67. 

proceedinga  in  equitj  to  set  aside,  for  fraud,  statnte  applied,  11 

payment  of,  for  part  of  debt,  effect  of,  S29. 

payment  of  costs  does  not  reoiore  the  statnte  bar,  SSS,  note  2. 

confessed,  clerk  to  assess,  statute  begins  to  run  on,  when,  S67, 

presamed  to  have  bteu  paid,  when,  ^1. 

municipal  assessments,  treated  as,  341,  note  8. 
JUDICUL  PROCESS, 

when  action  is  treated  as  commenoed,  619. 

statutory  proTisious  as  to,  619, 

issue  of  writ  suspends  statute,  when,  619,  623. 

how  kept  on  foot,  621,  622. 

when  delivery  to  sheriff  is  necesaary,  may  be  oent  by  Diail,  619. 

date  of  writ  not  couclusiTe,  621. 

filing  claim  before  commissioners  of  estate,  effect  oi,  682. 

pleading  matter  in  set-off,  632. 

mistaken  remedy,  effect  of,  629,  624. 
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JURY, 

question  whether  acknowledgment  was  made  or  not»  is  for,  134,  note. 

what  questions  relating  to  acknowledgments  are  for,  163. 

see  MorreU  v.  Frith,  163-165. 

question  for,  whether  acknowledgment  relates  to  a  particular  debt,  158, 

note,  160,  note, 
questions  for,  relating  to  part  payment,  S38. 

to  appropriation  of,  238. 


L. 

LACHES, 

not  imputable  to  State,  91. 

party  may  be  held  guilty  of,  in  equity,  where  action  at  law  is  not  barred,  117, 

120, 122. 
gross,  party  guilty  of,  equity  will  not  relieve,  117,  118,  note  3. 
excused,  when,  123-125. 
distinction  between,  and  acquiescence,  126. 

LAND, 

title  to,  acquired  by  adverse  possession,  cannot  be  invalidated  by  subsequent 

repeal  of  or  change  in  the  statute,  35. 
action  to  subject  testator's,  to  payment  of  debts,  barred,  when,  113,  note  1, 

116. 
power  of  Probate  Court  to  direct  sale  of,  within  equity  of  statute,  113,  note, 
action  to  recover  for,  taken  under  l^slative  proceedings,  barred,  117,  note. 

LANDLORD  AND  TENANT, 

tenant  cannot  deny  landlord's  title,  652. 

illustrations,  552,  note  2,  553,  notes  1  and  2,  555,  note  1,  556,  notes  1,  4, 

5,  and  7,  557,  notes  1  and  4. 
exceptions  to  the  rule,  557,  note  4. 

See  Advxbse  Possession. 

LEASES, 

specialties,  when,  65. 

LEGACY, 

statute  applies  to,  when,  42. 

not  within  statute,  unless,  72,  73. 

assumpsit  lies  to  recover,  when,  72. 

when  statute  begins  to  run  against,  73. 

presumption  of  payment  of,  cannot  arise,  when,  78. 

presumed  to  have  been  paid,  when,  341. 

not.  within  the  statute,  unless,  410. 
j  presumption  as  to  payment  of,  410,  note  4. 

rule  when  real  estate  is  charged  with  payment  of,  410,  also  note  4. 

lapse  of  time  does  not  raise  such  presumption  as  to  support  demurrer  to 
bill  for,  410. 
LEGAL  MEMORY.    See  Memory. 

LEX  FORI, 

prevuls  as  to  limitations,  17-23. 
unless  statute  otherwise  provides,  20. 
rule  in  Duplex  v,  Dc  Roven,  17,  note  4. 


t>.  Cluk,  83. 


LEX  LOCI  CONTRACTUS, 

preTula,  when,  90,  aote,  33,  Si. 
rule  in  Bojd  o.  CUrk,  23. 

LSI  REI  SIT£. 

preTaib  as  to  realty,  SO,  35. 

M  to  personal  actiooa,  irben,  19-S5. 

vhen  right  is  created  and  limited  b;  statata,  SO,  note. 

rale  in  Boyd  v.  Clark,  B3. 
LIEN, 

vendor's,  al«tut«  appliea  to,  IS. 

b;  statute,  for  simple  contmct  debt  not  barred  because  dt^  ii,  6C 

given  bj  lair,  statute  begins  to  ran  on,  when,  33S. 

attorney's,  remains,  though  debt  is  barred,  US,  note. 

generall;,  418- 

mortgage,  remains  Talid,  althongh  debt  is  barred,  448-iSl,  166. 

how  mortgagee's  rights  may  be  defeated,  448,  note  9. 

aee  Hoi^h  v.  Bailey,  443. 

see  449,  note  3. 

See  EqciTABLs  Lnir. 

for  purchase- money  of  land,  distinction  between,  and  mortga^  it 

exists,  tliough  debt  is  barr^  461-464. 

see  Bizzell  v.  Mis,  463. 

See  MoKTQAaE;  Flxdoi;  Tiinioit's  Lmr. 
LIMITATIONS. 

statutes  of,  what  are,  1,  3, 

illustrations  of  distinctions  betveen,  and  reatrictoiy,  1,  S. 

distinction  between,  and  prescription,  1,  note. 

history  Hud  origin  of.  3-5. 

none  at  common  law,  9,  36. 

except  by  a  fine  tai  proclBmatloQ.  3,  note  7. 

•npplied  by  presumptions  in  certain  cases,  3,  also  note  L 

and  by  wager  of  law,  3. 
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LIMITATIONS  —  cotUinued, 

principles  on  which  foonded,  7. 

lapse  of  statutory  period  raises  no  presumption  as  to  payment,  7. 

not  regarded  as  unconstitutional,  7,  note  1. 

not  suspended,  having  commenced  to  run,  except,  7-14. 

by  death  of  debtor,  8 ;  but  see  note  2. 

by  injunction,  8,  note  1. 

by  war,  8,  note  1. 

illustration,  8,  note  1. 

courts  cannot  make  exceptions  to,  9. 

statute  must  be  pleaded,  14-17. 

when  must  be  pleaded,  14. 

may  be  waived,  16. 

plaintiff  must  reply  to  plea,  16. 

will  not  be  regarded,  unless  pleaded,  15. 

part  of  lex  fori,  17-23. 

when  lex  loci  prevaib,  20,  note,  23,  24. 

when  statute  gives  title  to  land,  lex  rei  nta  controls,  20. 

when  statute  gives  and  limits  right,  23. 

when  title  passes  to  chattels  under  statute,  rule,  24. 

constitutionality  of  statutes  of,  24-33,  notes. 

See  Constitutionality. 
affect  only  the  remedy,  24-33. 

statute  may  be  changed  before  it  has  run  on  existing  claims,  25-30. 
may  shorten  or  lengthen  period  of,  20,  note  1,  27,  note  1. 
when  changes  in,  to  be.  construed  as  prospective,  28. 
reasonable  time  to  bring  action  in,  when  necessary,  29. 
exception  to  rule  as  to  power  of  legislature  to  change  period  of  limitation,  30. 
what  statute  governs,  30-33. 
see  Guilotell  v.  Mayor,  31,  note. 

See  CuANGE  IN  Statute. 
title  to  laud  acquired  by,  cannot  be  divested  by  subsequent  change  in 

statute,  35. 
apply  to  assumpsit  upon  simple  contracts  under  Stat.  James  I.,  37. 
illustrations,  37-41. 

rule  as  to  mortgages  when  note  is  barred,  46. 
as  to  pledges,  when  debt  is  barred,  47,  note  2. 
action  of  assumpsit  for  tort,  not  barred,  because  tort  is,  46. 
statute  of,  a  personal  privilege,  79. 
may  be  waived,  79,  80. 
when  his  privies  may  set  it  up,  79. 
cestui  que  trunt  may  set  it  up,  when,  79. 
heirs,  when,  79. 

party  may,  by  agreement,  be  estopped  from  relying  on,  80. 
not  by  mere  equitable  estoppel,  80. 
by  contract,  80-88. 
in  insurance  policies,  81-88. 
what  will  excuse,  81-87. 
who  may  set  up  the  statute,  88-94. 

cannot  be  set  up  against  the  Stat«,  unless,  88,  note  1,  94  and  nptes. 
State  not  bound  by,  88-94  and  notes. 


adoption  of  statute  of,  in  equitj,  lOS-118. 

See  Eqfim. 
act  to  be  done  ajler  oertoiii  daj,  rule  u  to  whether  last  daj  I 

or  iDcluded,  93-106. 
act  to  be  done  bji  a  certain  day,  rule  as  to,  X07. 
adoption  of,  in  equitj,  103-187. 
statute  does  not  extinguish  the  debt,  133,  also  not«  S. 
old  debt,  good  cotuideratiaa  for  new  promise,  13S. 
nnquali&ed  acknowledgment  raises  implied  promiae  to  paj,  I2S 
LUNATIC.    See  Inbasx  Pkssqk. 


MARRIAGE, 

acuon  to  annul,  barred  bj  statute  in  six  jttn,  in  New  ToA,  ] 
MARRIED  WOMEN. 

witliia  tlie  disabilities  of  the  statute,  when,  l7ft-483. 

coverture  comes  witliin  the  words  "perBons  under  ]egtl  disabit 

rule  where  wife  can  sue  or  be  sued,  480. 

See  DisABiUTiBB. 
MEMORY, 

legal,  dates  from  time  of  Riehard  I,,  5,  note  3. 
MERCHANTS'  ACCOUNTS, 

what  are.  598. 

statutory  provisions  as  to.  598. 
MifeTAKE. 

mouej  paid  hy,  statute  runs  from  date  of  pftyment,  100,  aaU. 

equity  will  not  give  relief  for,  when  statute  hai  nut,  109,  Itote. 

statute  runs  from  date  of.  264,  note. 

possession  of  wrong  land  bj,  effect  of,  548. 

see  Pearce  v.  French.  548.  note  6. 

see  Bunce  v.  Bidwell,  S49.  note  1. 

see  Enfield  v.  Day,  650,  note. 
MONEY, 
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paid  by  nibtake,  328. 
/  paid  wbere  oonsideialion  has  failed,  329. 

MONTH, 

meaning  of,  106. 

caleudar,  nauallj  meant,  106. 

in  England,  lunar  or  calendar,  aecording  to  circumstances,  106. 

in  contracts,  liow  construed,  292,  note  9. 
MORTGAGES, 

not  barred  because  note  is,  47,  note. 

in  New  Hampshire,  note  not  barred  until  mortgage  is,  47,  note. 

distinction  between,  and  mortgage,  47,  note  2. 

redemption  of,  barred  as  to  person  not  partj  to  foreclosure  of,  116. 

of  personal  property,  116. 

remedy  on,  may  be  pursued  in  equity  although  debt  is  barred,  117,  note. 

but  not  when  mortgage  is  barred,  117. 

action  to  redeem,  barred  in  equity,  117,  note. 

action  to  annul,  barred,  when,  117,  note. 

equitable,  action  for  accounting  under,  barred,  when,  118,  note  2. 

recital  of  debt  in,  effect  of,  217. 

presumed  to  have  been  paid,  when,  341,  note  8. 

not  barred  because  note  is,  448,  451. 

rule  that  discbarge  of  debt  discharges  mortgage  does  not  apply,  448,  note  9. 

see  Ilougb  v.  Bailey,  449,  note. 
MORTGAGOR  AND  MORTGAGEE, 

relation  of,  to  property,  442-448  and  notes. 

distinction  between  the  debt  and  the  mortgage,  448. 

limitations  fixed  in  the  several  States,  451. 

when  statute  begins  to  run  in  favor  of,  or  against  the  mortgagor,  453. 

right  of  redemption  barred,  when,  454. 

effect  of  acknowledgment  of  mortgagor's  rights  by  mortgagee,  455,  467. 

how  may  be  shown,  and  by  what,  407. 

mortgagee  in  possession  holds  adversely,  when,  454,  456,  467-469. 

how  it  may  cease  to  be  adverse,  467,  469,  note  2. 

when  mortgagor  is  in  possession  of  part  of  the  premises,  456. 

liability  of  mortgagee  in  possession,  456. 

Welsh  mortgages,  what  are,  457. 

operation  of  statute  on,  457. 

presumption  of  payment,  449,  note  2,  458. 

part  payment,  effect  of,  458. 

presumption,  how  rebutted,  449,  note  2,  458-460  and  notes. 

acknowledgment  or  new  promise,  effect  of,  449,  note  2,  460. 

fraud  on  part  of  mortgagee,  effect  of,  461. 

distinction  between  mortgage  and  lien  for  purcbase-money,  461-464. 

lien  exists  thous^h  debt  is  barred,  461-464. 

see  Bizzell  v.  Nix,  462-464. 

pledge  and  mortgage,  distinction  between,  464-466. 

see  Huntington  v.  Mather,  464,  note  2. 

discharge  of  mortgage  debt,  effect  of,  448-451,  466. 

absolute  conveyance  treated  as  mortgage,  when,  469. 

may  be  shown  to  have  been  given  as  mortgage  by  parol  eridence,  470. 


vfaen  mortgage  U  pajable  b;  inaUlments,  4S1. 

wbea  mortgagee  entcra  under  agreemeat  to  p^;  hmuelf  fran 
profits,  statute  does  not  mn  igunst  the  moitpgpr.  1Mb 
MUNICIPAL  ASSESSMENTS, 

presumed  to  be  pni^  when,  MI,  note  8. 

trated  H  jndgmenti,  341,  note  8. 
MUNICIPAL  BONDS, 

legislature  no  pover  to  sborten  limitation  upon,  when,  30. 
MUNICIPAL  CORPORATIONS, 

statute  maj  be  set  np  bj  or  against,  B3. 
MUTUAL  ACCOUNTS, 

statutory  pTovisions  as  to,  691. 

what  are,  G95-598. 

merchants'  accounts,  698. 

stated  accounts,  599. 


N. 
NEGLIGENCE, 

when  statute  b^ns  to  nm  agwist  actions  for,  370. 

rule  wheu  peraon  is  liable  oyer  for,  370-371. 

iu  actions  against  public  officers  for,  371. 
NEW  PROMISE, 

offer  operates  as,  wLeu,  140,  note. 

conditional,  rule  as  to,  IjlO,  note-148. 

to  settle,  effect  of,  145,  note. 

bow  maj  be  eslablisbed,  150,  note  1. 

to  settle,  does  not  revire  debt^  145,  note. 

to  pay,  if  debtor  owes,  but  disclaimer,  effect  of,  163,  iiot& 

see  Perley  v.  Little,  152,  note. 

to  settle,  wheu  sufficient,  164,  note. 

see  CoUedge  v.  Horn,  164,  note. 

must  be  made  before  action  brought,  166,  note. 

see  Bateman  v.  Pindar.  156.  note. 
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NEW  TROMlSE  —  coHiUued. 

not  to  he  implied  from  acknowledgments,  when,  166,  167* 

from  unqualified  acknowledgment,  may  be  implied,  139-166,  and  notes. 

to  raise  promise,  acknowledgment  must  be  unqualified,  139,  note. 

explicit,  139,  note. 

to  pay  all  notes  which  can  be  produced,  but  denying  that  any  exist,  168, 

note, 
to  settle,  rules  relating  to,  172,  note,  175,  also  note  5. 
see  McClelland  v.  West,  172,  note, 
see  Bliss  v.  Allard,  172,  note, 
to  attend  to  debt,  effect  of,  172,  note,  174. 
to  examine  and  adjust,  172,  note, 
to  pay  when  able,  179,  note, 
not  to  plead  the  statute,  effect  of,  181, 182. 
conditional,  effect  of,  182-189. 

condition  must  be  accepted,  182,  note  5,  184,  note  2, 185,  note  3. 
see  Wetzell  v.  Bussard,  182,  note, 
see  Seaward  v»  Lord,  183,  note, 
see  Tanner  v.  Smart,  183,  note, 
see  Thompson  v.  Osborne,  183,  note, 
see  Sweet  v.  Franklin,  184,  note, 
see  Mattocks  v.  Cbadwick,  185,  note, 
to  pay  when  able,  185. 
see  Davies  v.  Smith,  186,  note  7. 
see  Mattocks  v,  Chadwick,  185. 
see  Manning  v.  Wheeler,  186,  note, 
to  pay  as  soon  as  possible,  185,  note  2. 
to  pay  as  soon  as  the  debtor  gets  the  money,  185. 
see  Sedgewick  v.  Girding,  185,  187,  note  1 . 
as  soon  as  mouey  can  be  obtained  from  a  certain  source,  186. 
Betton  t;.  Cutts,  187,  note  1. 
prove  it  by  A.  and  I  will  pay,  186. 
instances,  186-189. 

to  pay  if  a  certain  business  does  not  fail,  188. 
see  Mumford  t;.  Freeman,  188. 

promise  to  pay  if  interest  is  thrown  off,  effect  of,  188,  note  4. 
see  McDonald  v.  Underbill,  188,  note  4. 
to  pay  in  Confederate  money,  188. 
to  pay  "  if  I  can,"  188. 
hope  to  pay,  188,  note,  189-192. 
see  Pierce  v,  Seymour,  188,  note, 
see  Hancock  t;.  Bliss,  189,  note  7. 
see  Hart  v.  Prendergast,  189. 
see  Rackham  v.  Marriott,  189. 
see  Lee  v.  Wilmot,  189. 

see  dissenting  opinion  of  Martin,  B.,  190,  note  1* 
to  pay  less  than  is  dae,  190. 
to  give  a  certain  article,  190. 
see  Currier  v.  Lock  wood,  190. 
see  Chambers  v.  Ruby,  191. 
see  Simonton  v,  Clark,  191. 


eneci  oi  statutes  requiring,  isuv. 

vhat  sufficient,  SIO. 

iutances  of,  210-21S. 

nnst  clearlj  refei  to  debt  in  auit,  il2. 

distinction  between  absolute  and  qualified,  313. 

illnstimtioaa,  213. 

amonnt  need  not  be  stated,  314. 

direction  in  will  t«  paj,  215. 

debts  due  from  corporations,  who  roaj  make,  S16. 

entry  of  debt  in  deeds,  schedules,  Ac.,  216. 

question  of  sufficiency  of,  for  the  conrt,  217- 

most  be  signed  b;  the  debtor,  218. 

must  bind  debtor  personally,  217,  note  7,  218. 

conditiooat,  effect  of,  SIS. 

See  AcUfOTLEDOKBltT. 

NOTES, 

do  not  discbai^  debt  for  which  giren,  nnless,  38,  itote  3. 

nnder  seal,  specialty  debts,  65. 

payable  in  one  "  month,"  calendar  month  is  treated  aa  intended,  1 

executed  for  debt,  but  not  accepted  by  creditor,  will  not  renew  tiu 

given  up  to  debtor,  effect  of,  811,  note  6. 

part  payment  by,  effect  of,  245. 

indorsements  on,  effect  of,  246. 

eridence  of  part  payment  of,  216,  note  1,  SSO-253. 

entitled  to  grace,  rule  as  to  when  stntnte  b^na  to  ran,  958,  note 

when  given  without  interest,  but  separate  instntment  is  executed  i 

pay,  253,  note  1. 
payable  in  labor,  statute  begins  to  ran  on,  when,  SS7,  note  S. 
bill  of  exchange  accepted  after  maturity,  Btata1«  begins  to  run,  i 

301. 
payable  by  instalraents,  statute  begins  to  ran,  when,  295-297. 
when  demand  is  necessary  to  put  statute  in  motion,  288-312. 
bills,  payable  "on  sight,"  292. 
payable  "  any  time  within  two  yean,"  293. 
in  specific  articles,  203. 
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NOTES  —  continued. 

against  drawer,  305. 

goods  sold  on  credit  to  be  paid  by  note,  308. 

bank  bills,  308. 

witnessed,  rules  relating  to,  309-312. 

nnder  seal,  presumed  to  have  been  paid,  when,  341. 

though  secured  by  mortgage,  still  remains  a  simple  contract,  448. 

barred  at  law,  mortgage  given  to  secure,  still  remains  enforceable,  449. 
NUISANCES, 

every  continuance  of,  gives  new  cause  of  action,  371. 

see  Staples  v.  Spring,  371. 

also  Holmes  v.  Wilson,  371. 

rule,  when  of  a  permanent  character,  372. 

see  rule  in  Powers  v,  C!ouucil  Bluffs,  372,  also  note  3* 

but  see  Troy  r.  Cheshire  R.  R.  Co.,  372. 

see  Backhouse  v,  Bonomi,  374,  note  1. 

see  Whitehouse  t;.  Fellowes,  374,  note  1* 

see  Hamer  v,  Knowles,  375. 

prescription  for,  376-380. 

see  Dana  v.  Valentine,  377,  note  1. 

see  Charity  v.  Riddle,  377,  note  1. 

see  Flight  v.  Thomas,  378,  note  2. 

see  also  378,  note  2,  380,  note  10. 

NULLUM  TEMPUS  OCCURRIT  REGI, 

municipal  corporations  not  within  the  maxim,  93. 
applies  to  general  and  State  government,  unless,  88,  note  1,  98i 

See  Limitations;  State. 


O. 

OBLIGATION, 

of  contract,  what  is,  25. 

OFFER, 

to  pay  in  specific  property,  effect  of,  180. 

OFFICIAL  BONDS.     See  Bonds. 
OFFSET.    See  Sbt-opp. 
ORDERS, 

town  or  city,  within  statute,  42. 

ORDERS  OF  COURT.    See  Couet. 


P. 

PARTIES, 

new,  cited  in,  statute  runs  from  time  when  cited,  14,  note  4.  "l 

PARTNERS, 

action  of  account  by,  57*  * 

assumpsit  lies  between,  to  recover  balance,  when,  72. 
what  statute  applies,  72. 

payment  of  dividend  under  commission  in  bankruptcy  against  one,  effect  of 
upon  statute  as  to  others.  111,  note. 

67 


1 


ig  acknowledgment  of  whole  debt,  168,  note. 

in  specific  property,  effect  of,  180, 

we  Hooper  v.  Stevens,  130. 

effect  of,  S20,  note  1,  331. 

provisions  of  9  Geo.  lY.,  330. 

rule  adopted  under,  230,  note  1. 

see  Cleave  et.  Jones,  2S0,  note  1. 

nle  in  Nevada,  330,  note  1. 

of  principal  or  interest,  330,  331.  note  1,  333. 

raises  iiDpticd  promiae  to  pay  balance,  381,  note. 

how  must  be  made,  221. 

rulea  relative  to,  331-224. 

see  Tippets  v.  Heane,  332.  337. 

intended  aa  in  full,  is  not,  233. 

see  Foster  v.  Dawber,  233,  note  1. 

must  be  on  account  of  the  debt  in  anit,  232. 

prindple  upon  wbich  it  removes  the  atatate  bar,  3SS,  note  3,  '■ 

when  not  operative  aa,  323,  324. 

see  Linsell  v.  Bonsor,  383.  note  1. 

essential  requbites  of.  338,  note  3,  833,  note  1,  333. 

by  whom  must  be  made.  383,  note  1,  886,  238, 

see  Harper  o.  Frailcy,  223.  note  1. 

see  Tippets  e.  Beane,  227. 

general  payment  on  account  of  greater  debt,  b,  when,  S34. 

must  be  nnaccompauied  by  any  words  which  repel  admiasioi 

due,  385. 
naked  payment,  effect  of,  335,  898,  note  1,  334,  noU  1. 
when  there  are  two  accounts,  effect  of,  B3G. 
how  intention  as  to  application  of,  may  be  shown,  89S  and  not 
burden  of  establishing,  is  upon  plaintiff,  225,  336,  note  1. 
see  Biggs  v.  Roberts,  326,  note  1. 

by  representative  of  debtor,  what  must  be  shown,  396,  339. 
must  be  voluntary  and  anthorized,  888. 
by  assignee,  effect  of,  389. 
of  judgment,  389. 
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PART  PAYMENT  — tfM/iViiftfrf. 

by  sale  of  collaterals,  by  creditor,  effect  of,  230. 
must  be  made  to  creditor  or  his  authorized  agent,  230,  231. 
ratification  of  payment  to  agent,  effect  of,  230. 
before  statute  has  run,  effect  of,  236. 
on  indeterminate  debt,  237. 
rebuttal  of  inference  of  promise  from,  237. 
special,  effect  of,  237,  note  4. 
on  debt  payable  by  instalments,  effect  of,  267,  note  1. 
see  Nelson  v.  D'Armand,  237,  note  1. 
-     payment  into  court,  effect  of,  237. 

identity  of  debt  must  be  established,  237. 

questions  for  jury,  relating  to,  238. 

appropriation  of,  general  rules  relating  to,  238. 

appropriation  where  there  are  several  distinct  debts,  238,  239. 

right  of  debtor  to  direct,  239. 

when  creditor  may  apply,  239. 

when  court  will  apply  it,  239. 

when  may  be  applied  to  debt  barred,  239. 

when  may  be  applied  to  take  several  debts  out  of  statute,  239, 240. 

see  Ayer  v.  Hawkins,  241. 

but  see  eantra,  241,  and  notes. 

oral  proof  of,  242. 

need  not  be  in  money,  244. 

test  as  to  what  amounts  to,  244. 

by  bill  or  note,  245. 

indorsements  of,  on  notes,  &c.,  effect  of,  246-250. 

see  Higham  v.  Bidgway,  246,  note  1. 

see  Eastwood  v.  Saville,  248,  note  3. 

evidence  of,  250-253. 

see  Knight  v.  Clements,  250,  note  9. 

PAWN.    See  Pledge. 

PAWNOR, 

right  of,  to  redeem  pledge,  52,  note, 
executor  of,  may  redeem,  54,  note, 
see  Ratcliffe  v.  Davis,  53,  54. 
also  Cortelyou  v.  Lansing,  52,  note. 

PAYMENT, 

by  mistake,  statute  runs  upon,  from  date  of,  139,  note. 

equity  will  not  give  relief  for,  after  statute  has  run,  109,  note. 

indorsement  of,  upon  note,  not  sufficient  evidence  of,  147,  note. 

goods  delivered  to  be  sold  and  applied  on  debt,  effect  of,  147,  note. 

of  interest,  effect  of,  150,  note. 

of  principal  does  not  revive  interest,  150,  note. 

of  money  into  court  does  not  revive  debt,  151,  note. 

see  Long  v.  Grenville,  151,  note. 

statement  that  debt  has  been  paid  in  certain  way,  not  acknowledgment  of, 

though  it  was  not  so  paid,  150,  note, 
see  Beale  v.  Nind,  150,  note, 
see  Marshall  v.  Dolliber,  150,  note. 


when  new  parties  cited  in,  14,  note  4t. 

vhen  declaratioa  is  unended  so  aa  to  introduce  sew  matter,  14 

when  conrt  maj  take  notice  of  statute  without  plea,  15,  note. 

statute  must  be  replied  to  counterclaim,  15,  note. 

not  to  set  off,  IS,  note. 

when  courts  bound  to  notice,  16,  note. 

statute  may  be  set  up  b;  waj  of  answer,  when,  16,  note. 

when  statute  m&j  be  made  available  b;  demurrer,  IS,  note,  16 

how  new  promise,  &c.,  made  available  by,  201-S06. 
PLEDGE, 

of  personal  property,  lien  upon,  not  lost  because  debt  is  barrec 

also  see  notes  2  and  3,  p.  47. 

distinction  between,  and  mortgage,  47,  note  8,  63,  note  1. 

see  Cortelyou  v,  Lanaing,  63,  note  1. 

also  Ratcliffe  v.  Davig,  53. 

how  lien  b  created,  48,  note. 

when  may  be  retained  for  future  loans,  48,  note. 

see  Ex  parte  Ockenden,  4S,  note. 

when  lien  cannot  be  acquired  under,  48,  note. 

property  eicepled  from  the  rule,  48,  note. 

of  property  obtained  by  false  pretences,  no  lien  acquired  upon, 

lapse  of  statutory  period  does  not  give  pledgee  title  to,  61. 

pledgee  may  sell,  51. 

rule  when  he  retains  it,  51. 

rale  when  no  time  for  redemption  is  filed,  51. 

executor  of  pledgee  bound  to  deliver  on  tender  of  payment  by 

right  to  redeem  descends  to  pawnor's  representatives,  54,  note 

distinction  between,  and  mortgage,  464. 
POSSESSION, 

title  by.    See  Adtexss  Posszssioir. 
PRESCRIPTION, 

distinction  between,  and  limitations,  1,  note. 

what  requisite  to  acquire  rights  by,  377. 

action  barred  by,  when,  376. 
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PEESUMPTIONS  —  continued, 

of  payment  of  legacy  cannot  arise,  when,  78.        ^If  4fiff  A'i /  4/t 

of  grant  from  State,  when  arises,  90,  note,  91. 

that  acknowledgment  relates  to  certain  deht,  raised,  when,  156,  note-158, 
note, 

difference  in  doctrine,  156,  note. 

as  to  payment  of  specialties  raised  by  lapse  of  time,  339,  note  3. 

equity  acts  in  analogy  to  the  statute,  340,  note. 

see  Oswald  v.  Leigh,  339,  note  3. 

statutory  provisions  as  to,  342. 

of  payment,  cannot  be  rebutted  by  mere  proof  of  non-payment,  449. 

of  mortgage,  admission  by  mortgagor,  rebuts,  449,  note  2. 

that  mortgage  is  paid,  arises  when  and  from  what,  458. 

how  rebutted,  458. 

that  mortgage  is  paid,  arises  when,  458-460. 

how  overcome,  458,  note  4. 

acknowledgment  or  new  promise  by  mortgagor,  effect  of,  460. 

by  mortgagee  in  possession,  467. 
PRINCIPAL, 

part  payment  of,  effect  of,  as  to  interest,  233. 

PRINCIPAL  DEBT, 

payment  of,  does  not  revive  interest,  150,  note  1. 

PROBATE  COURT, 

power  of,  to  direct  sale  of  intestate's  land,  within  equity  of  statute,  113, 
note. 
PROCESS.    See  Judicial  Paocxss. 

PROMISE  TO  MARRY, 

statute  begins  to  run  on,  when,  334. 

See  Notes. 

PURCHASER, 

of  property  for  benefit  of  another,  holds  as  trustee,  440. 


Q. 

QUESTIONS  FOR  THE  JURY.    See  Juet. 
QUIET  ENJOYMENT, 

statute  begins  to  run  on  covenants  for,  when,  342. 

see  Spear  v.  Green,  342. 

how  broken,  343,  notes  1  and  2-354. 


B. 

REBELLION, 

statute  suspended  during,  9,  10. 
grounds  on  which  predicated,  9,  note  2. 

RECITALS, 

of  debt  in  deeds,  &c.,  effect  of,  198-200. 

RECOGNIZANCES, 

presumed  to  have  been  paid,  when,  341. 


'! 


REMAINDER, 

statute  does  not  rua  ■gHuiat  owner  of,  537,  6SS,  note  1. 
when  muat  eater,  589,  note. 
bow  entry  must  be  made,  6S9,  note. 
BEMEDIES, 

party  dm;  have  cUoioe  of,  between  ooreiuut  and  assompait,  vlia 

instancea  of,  71-74. 

statute  applies  according  to  remedy  employ ed,  113,  not& 

when  debt  or  assumpsit  will  lie,  statate  appUcable  to  remedy  ohc 

118. 
equity  will  supply  in  certain  oases  when  barred  at  law,  136. 
RENT, 

specialty  debt,  when,  66. 
EESULTINQ  TRUSTS.    See  Trost8. 
REVERSIONER.    See  EmiaIniibb. 
REWARDS, 

debt  lies  for,  vhen,  6(1 
RUNNING  OF  STATUTE; 

not  suspended,  except,  7-11. 

by  d«ttli,  S,  see  note  S. 
by  injanctioD,  8,  note  S. 
by  war,  8,  note  2. 
illustration,  S,  note  8. 

rale  b  tbis  country  as -to  eflbct  of  wet,  9i  10. 
by  interrening  disability,  0-14. 
does  not  begin,  until  person  to  sue,  8,  note  S. 
rule  in  Cary  f.  Stephenson,  11,  note  i. 
Sanford's  Case,  11,  note  4. 
Hall  D.  Wyboura,  11,  note  4. 
Jolliffe  t>.  Fitt^  13,  note. 
Murray  9.  East  India  Co.,  13,  note. 
Webster  ti.  WebsUr,  12,  note. 
Douglass  D.  Forrest,  13,  note. 
Duroro  v.  Jones,  13,  note. 
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RUNNING  OF  STATUTE— <?(M»/i«tr«/. 
see  Codman  v.  Rogers,  255,  note  4. 
when  courts  will  presume  a  demand,  256. 
rule  when  demand  is  delayed  in  obedience  to  an  implied  proYision  of  the 

contract,  256. 
as  to  demands  payable  in  specific  articles,  257,  note  1. 
rule  when  note  is  payable  at  sight  or  on  demand,  257>  258. 
rule  when  payable  after  sight  or  demand,  257,  note  2,  258-263,  288*295. 
see  Brown  v.  Rutherford,  259,  262. 
also  Rhind  v.  Hindman,  262,  note  2. 
but  see  Palmer  v.  Palmer,  259,  note  1. 
when  note  has  no  date,  257,  note  3,  258,  note  1. 
note  payable  "  when  called  for,"  258. 
note  payable  one  day  after  date,  288,  note  1. 
note  payable  one  day  after  a  certain  event,  258. 
certificate  of  deposit  payable  on  call,  258,  note  1. 
see  Meader  v.  Dollar  Savings  Bank,  258,  note  1. 
grace,  notes  or  bills  entitled  to,  rule,  258,  note  1. 
see  Holland  v.  Clark,  258,  note  1. 

when  there  is  a  condition  precedent,  263-268,  also  note  1,  p.  263* 
must  be  a  full  and  perfect  right  of  action,  264,  note, 
for  work,  from  time  of  its  completion,  when,  264,  note,  268. 
for  work  to  be  compensated  by  provision  in  testator's  will,  264,  note, 
promise  to  pay  balance,  265,  note  2. 

upon  subscriptions  to  stock  payable  by  assessment,  265,  note  2. 
balance  arising  from  sale  of  colkterals,  265,  note  2,  284,  note  2. 
see  Ponce  v.  McElvy,  265,  note  2. 
debt  to  be  paid  upon  certain  conditions,  265. 
debt  to  be  paid  from  the  avails  of  a  certain  sale  or  business,  266. 
or  after  the  happening  of  a  certain  event,  266. 
see  Emmons  v.  Hayward,  267,  also  note  3. 
or  the  accomplishment  of  a  certain  result,  266. 
for  reward  offered  for  arrest  and  conviction  of  persons  charged  with  a  crime, 

266. 
on  judgment  confessed,  for  sum  to  be  assessed  by  clerk,  267,  note  4. 
on  note  payable  in  labor,  267,  note  5. 
on  promise  to  pay  when  amount  is  ascertained,  267. 
where  attorney  takes  debt  to  collect,  upon  shares,  267. 
against  claim  for  services  of  attorney,  269-272. 
where  attorney  has  been  guilty  of  fraud,  misfeasance,  or  malfeasance, 

272-275. 
services,  when  statute  begins  to  run  upon  claim  for,  268,  269. 
rule  when  employer  dies  before  the  services  are  completed,  268,  note  3. 
rule  when  contract  is  entire,  268. 
in  case  of  agents,  factors,  &c.,  276-287. 

See  Agents. 
as  to  notes,  bills,  &c.,  288-312. 

See  Notes. 
on  coupons,  297. 
interest  warrants,  297. 
.  on  note  payable  "any  time  within  two  years,"  291. 


on  cerliScates  of  deposit,  314,  318. 

OS  forged  or  inYBlid  instTumeuto,  318. 

against  sureties,  380-333. 

on  an  implied  wsmmtj,  319. 

for  or  against  guarantors,  383-335. 

for  monej  paid  for  another,  3SG. 

against  actions  under  enabling  acts,  320. 

against  stockholders  of  oorporations,  320. 

stock  subscriptions,  S86. 

money  pajable  bj  instalments,  387. 

mist^e,  money  paid  bj,  328. 

on  orer-paymento,  328. 

failure  of  consideration,  389. 

against  sberilb  for  breach  of  dnty,  330. 

fraudulent  repreaeutations  in  sale  of  property,  333. 

when  leave  of  oonrt  is  neoessary  to  sue,  334. 

orders  of  court,  334. 

fraud,  property  obtuned  by,  334. 

promise  to  many,  334. 

for  money  p«id  under  void  contraota,  335. 

against  hein  in  certain  cases,  335. 

sureties  on  admimstrator'a  bondl^  336, 

against  goardians,  335. 

assessments,  taxes,  &c.,  336. 

agreement  to  pay  incumbrancea,  336. 

for  advancea  upon  property,  337. 

for  usurious  interest,  337. 

tenants  in  common  of  property,  337. 

when  the  law  gives  a  lien  for  proper^  aold,  S3S. 

against  co-purchasers,  338. 

■gainst  co-sureties,  33B. 

on  specialties,  339-361. 

See  SpbculLTDES. 
torts,  fmui  »  eontraclu,  363-386. 

See  Torts. 
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8. 
SABBATH, 

promise  or  acknowledgment  made  on,  effect  of,  206. 

SALES, 

fraudulent  representations  in  sale  of,  statute  begins  to  nin  on,  when,  332. 

SCHEDULE, 

insertion  of  debt  in,  effect  of,  216. 

insertion  of  debts  in,  effect  of.    See  Acknowledgment. 

SEALED  INSTRUMENT, 

when  party  may  maintain  assumpsit  on,  42. 

SECURITIES, 

two  for  same  debt,  party  may  pursue  one,  though  the  other  is  barred,  117, 

note, 
to  be  compensated  by  provision  in  employer's  will,  statute  does  not  begin  to 
run  until  his  death,  264;,  note. 

SEDUCTION, 

statute  begins  to  run  in  actions  for,  when,  384. 

SERVICES, 

statute  begins  to  run  upon  contract  for,  when,  268. 

SET  OFF, 

statute  may  be  relied  on  against,  without  plea,  15,  note. 

statute  applies  to,  42. 

executor,  &c.,  may,  debt  barred,  due  from  legatee,  &c.,  408. 

statute  begins  to  run  against,  when,  601-604. 

available  as  simultaneous  cross-action,  601. 

bringing  of  action  suspends  the  statute  as  to  all  of  the  defendant's  demands 
which  may  be  set  up  in  reduction  of  the  principal  debt,  602. 

recoupment,  matters  which  may  be  set  up  by  way  of,  although  action  there- 
for is  barred,  602. 

illustrations,  602,  604. 

executor  may  deduct  debt  due  from  heir,  although  barred,  603. 

statutory  provisions  as  to,  604. 

SETTLE, 

promise  to,  does  not  revive  debt,  145,  note, 
promise  to,  when  sufficient,  154,  note, 
see  Colledge  v.  Horn,  154,  note, 
promise  to,  effect  of,  172,  note,  175. 
see  McClelland  v.  West,  172,  note, 
see  Bliss  v.  Allard,  172,  note. 

SHERIFF, 

actions  against,  within  statute,  42. 

statute  begins  to  run  against,  when,  for  money  collected  on  execution,  330. 

for  money  collected  on  foreclosure  proceedings,  331. 

for  releasing  property  from  attachment  or  levy,  331. 

for  an  escape,  331. 

for  an  insufficient  return,  331. 

for  attaching  insufficient  property,  331. 

for  taking  insufficient  bail,  331. 


i 


inslauces,  43-51. 

lies  for  tort,  when,  45-51. 

pledges,  pledgee  does  nut  acquire  tiile  to,  bj  lapse  of  time,  6L 

clauses  in  statutes  embncing,  54. 

BceoQDt,  57. 

debt,  59. 

covenant,  6S. 

suits  in  adraiialt;,  63. 

See  CosTKAcn. 
SOCIETIES. 

funds  of,  vested  in  trustees,  statute  runs  on,  vhen,  137. 
SPECIAL  DEPOSIT.    See  Deposit. 
SPECIALTIES, 

covenant,  usual  remedy  upon,  62. 

debt  lies  for,  vhen,  61. 

what  are,  64-78. 

all  instruments  under  seal  are,  64. 

debts  of  record,  B4. 

presumption  as  to  payment  of,  raised  b;  lapse  of  time,  64,  note 

what  are,  64. 

judgDienta,  65. 

rent,  actions  for,  68. 

avowry  for  rent,  70. 

foreign  judgments,  69. 

mixed  claims,  71- 

instanoes  of,  71-74. 

liability  created  by  statute,  74. 

statutory  provisions  relating  to,  74. 

when  concurrent  remedy  is  given  for,  75, 

test  as  to  whether  specialty  or  not,  76. 

action  for  distributive  share  of  estate,  77. 

notes  under  seal,  65, 

deeds,  65. 

leases,  65. 
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SPECIALTIES  —  continued, 

special  statutory  provisions  relating  to,  74. 

test  for  determining  whether  statute  creates  specialty  debt  or  not,  76. 

statute  begins  to  run  on,  when,  339-342. 

presumption  as  to  payment  of,  339,  also  note  3,  341,  note  1. 

covenants  for  quiet  enjoyment,  342-351. 

bonds,  341,  note  1,  354-356. 

covenants  of  warranty,  347,  351-354. 

legacies,  presumption  as  to  payment  of,  341. 

recognizances,  presumption  as  to  payment  of,  341. 

ground  rent,  presumption  as  to  payment  of,  341. 

notes  under  seal,  presumption  as  to  payment  of,  341. 

lien  by  law,  statute  begins  to  run  on,  when,  338. 

SPECIFIC  PERFORMANCE, 

barred  when  under  New  York  statute,  116. 

generaUy,  117. 

right  of,  barred,  when,  454-456. 

what  acts  of  mortgagee  keep  the  right  on  foot,  449,  note  2,  455,  458,  460. 

See  MOBTOAGEE  AND  MoBTOAGOB. 

SPECIFIC  PROPERTY, 

offer  to  pay  in,  effect  of,  180. 

notes  payable  in,  statute  begins  to  run,  when,  298. 

STALE  DEMANDS, 

wager  of  law  operated  as  check  upon,  3. 

abuses  from,  led  to  adoption  of  statutes  of  limitation,  4. 

discouraged  in  admiralty,  62. 

may  be  regarded  as,  though  statute  has  not  run  at  law,  117, 120,  122. 

reasonable  excuse  for  delay  saves  claim  from  being  treated  as,  119, 120. 

instances  of  excuses  held  reasonable,  119-125  and  note. 

equity  discourages,  121-126.  4^4»^it 

STATE, 

statute  does  not  apply  against,  unless,  88-94,  also  notes, 
instances,  89,  90. 

title  to  lands  of,  not  acquired  by  adverse  possession,  90,  note  4. 
controversies  between  States,  89,  note, 
as  to  effect  of  nullnm  tempus  act  in  England,  see  89,  note  1. 
may  avail  itself  of  statute,  90,  note, 
when  grant  from,  may  be  presumed,  90,  note,  91. 
when  it  has  derivative  title  to  debt,  rule,  90,  note,  91. 
see  United  States  v.  White,  90,  note, 
rule  as  to,  in  England,  see  Lambert  v.  Taylor,  90,  note, 
laches  not  imputable  to,  91. 

cannot  impose  limitations  against  the  general  government^  91,  note  4. 
see  United  States  v.  Hoar,  91,  note  4. 
also  United  States  v.  Buford,  91,  note  4. 
when  it  sues  jointly  with  an  individual,  90,  note, 
debts  due  to,  not  within  the  statute,  90. 
actions  by,  to  recover  lands,  not  barred,  90. 

statute  may  be  set  up  against,  when  it  seeks  to  enforce  debt  due  to  corpo- 
ration or  individual,  91. 


not  vithiu  statute  of  James  I.,  41. 

see  note  10,  p.  41. 

actiooa  iniiirectl;  founded  on,  43,  74, 

liability  created  bj,  is  in  nature  of  specialtj,  vben,  74. 

subject  to  statote  applicable  to  apecialtiea,  74. 

coDcuireut  remedies  given  by,  76. 

rights  given  bj,  specialties,  7S-77. 

t^t  for  determining  wbether  specialtiea  or  not,  76. 

Henty  VIII.,  629-631. 

21  James  I.,  631-633. 

4  Anne,  633, 

9  George  in.,  634. 

9  Geoige  1V„  634,  635. 

3  ft  4  Wm.  IV.,  635-844 

3  A  4  Wm.  IV.  Cm  to  specialties),  644-646. 

7  Wm.  IV.  &  1  Vict,  tmorlgages),  646, 

16  &  17  Vict.,  646-648. 

19  &  80  Viot.  (Uercantile  Law  Amendment),  648,  649.  ~ 

83&S4  Vict,  649,650. 

84  &  85  Vict.,  650. 

37  &  38  Vict,  frea!  property),  650,  663. 

38  ft  30  Vict,,  653,  654. 

39  &  40  Vict,  (IfKllKx  Tempia  Act),  664,  665. 
Maine.  656-661. 

Vermont,  661-665. 
Nev  Hampsliite.  665,  666. 
Connecticut,  666-670. 
Rhode  Island,  670-678. 
Massachusetts,  672-676. 
New  York,  677-690. 
Louisiana,  690-607. 
New  Jersey,  697-704. 
Alabama,  704-707. 
Arkansas,  708-711, 
Oolorado.  71 2-71 R. 
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STATUTES  —  eoHiinued, 
Kentucky,  734-741. 
Mississippi,  741-746. 
Missouri,  746-751. 
Minnesota,  752-755. 
Kansas,  755-757. 
North  Carolina,  757-764. 
South  Carolina,  764-770. 
Ohio,  770-772. 
Pennsylvania,  773-780. 
California,  780-787. 
Oregon,  787-790. 
Maryland,  791-793. 
Michigan,  793-800. 
Wisconsin,  800-807. 
Nevada,  807-813. 
Nebraska,  813-815. 
Tennessee,  815-819. 
Texas,  819-824. 
Virginia,  825-829. 
West  Virginia,  829-833, 
Arizona,  834-839. 
Dakota,  839-844. 
Idaho,  844-850. 
Montana,  850-S54. 
New  Mexico,  854-857. 
Utah,  857-S62. 
Wyoming.  862-864. 

STATUTES  OF  LIMITATION, 
what  arc,  1,  2. 
history  and  origin  of,  2. 
nature  of,  5. 

principles  on  which  founded,  7. 
general  rules  applicable  to,  7-23. 
having  commenced  to  run  will  not  stop,  7. 
must  be  pleaded  by  debtor,  14. 
part  of  lex  fori,  17. 

distinction  when  statute  gives  and  limits  remedy,  23. 
when  title  to  property  is  given  by  possession,  24. 
constitutionality  of,  24. 
what,  governs,  30. 
effect  of  change  of,  as  to  crimes,  30. 
effect  of.  on  title  to  land,  35. 
personal  privilege,  79. 
limitations  by  contract,  80. 
effect  of  war  on  conditions,  83. 
waiver  of  limitation,  87. 
against  whom  may  be  enforced,  88. 
State  not  bound  by,  unless,  88. 
municipal  corporations  within,  93. 

computation  of  time  under.    See  Cokfutation  of  Tikb  ;  Equitable  Ac- 
tions; Running  of  Statute. 


pajrable  b;  insUlmeuts  at  certain  de&mte  periods,  337. 
STOCKHOLDERS, 

of  oorpontJDiu,  acttona  aigamst,  vhen  the  sUtnte  b^iiu  to  roi 
SUBETIES, 

on  official  bonds  to  State  cannot  lely  on  statate,  nnlen,  89,  90. 

when  Blatate  begina  to  ran  for  or  against,  3S0-393. 

remedj  of,  322. 

actions  by,  on  what  predicated,  320,  note  4. 

when  less  than  the  debt  ia  paid  and  accepted  in  foil,  3S0,  note  i 

when  note  is  given  bf ,  for  the  debt,  320,  note  i. 

judgment  against,  for  the  debt  does  not  create  right  of  action, ! 

rights  of,  to  be  subrogated  to  debtor's  rights,  381. 

when  debt  is  pajable  bj  instalments,  321. 

when  mortgage  t«  secore  is  given,  321. 

cannot  bind  principal  bj  payment  of  debt  bund  bj  ststote,  8S] 

when  debt  ia  paid  before  it  it  due,  332. 


T. 

TAXES, 

atatnte  b^oa  to  ran  against,  when,  338. 
TENANTS  IN  COMMON, 

statute  begins  to  nm  between,  when,  337- 
TIME, 

when  statate  begin  to  ran.    See  Ruinmio  or  SuTUn. 

computatiou  of.      See  COHFCTATION  OF  TdO. 

TITLE  BY  POSSESSION.     See  Adtibsb  Posauaioir. 
TORTS. 

die  with  the  person  at  common  law,  S. 

assumpsit  lies  for,  when,  45. 

partj  maj  waive,  when,  46, 136,  note  4. 

when  waived,  assumpsit  ma;  be  brought  though  an  actiOD  for 
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TORTS  — eoniinued. 

see  Short  v.  McCartliy,  136,  note. 

see  Whitehead  v.  Howard,  136,  note. 

see  Oothout  v.  Thompson,  137,  note. 

see  Hurst  v.  Parker,  137,  note. 

quasi  e  contractu,  statute  begins  to  ran  on,  when,  362. 

for  consequential  injury,  363-370. 

see  Bank  of  Hartford  Co.  v.  Waterman,  364. 

also  Bonomi  v.  Backhouse,  365. 

also  Whitehouse  v.  Fellowes,  369. 

also  Nicklin  v.  Williams,  369. 

for  negligence,  369,  370. 

for  nuisances,  369,  371.. 

for  trover  or  conversion,  381. 

for  trespass,  assault,  &c.,  383. 

for  crim.  con.,  384. 

for  seduction,  384. 

for  failure  to  perform  duty  imposed  by  statute,  384. 

See  Fbaud  ;  Negligence  ;  Nuisances  ;  Tbespass. 

TOWN  ORDERS.    See  Oedebs. 

TOWNS, 

subject  to  statute,  93. 

vote  at  meeting  of,  "  to  settle  dispute,"  not  sufficient  acknowledgment  of 
claim  to  remove  statute,  147,  note. 

TRESPASS, 

statute  begins  to  run  in  actions  for,  when,  383. 

TRESPASS  ON  THE  CASE, 

embraced  assumpsit  under  Stat.  James  I.,  4,  note. 

TROVER^ 

statute  begins  to  run,  when,  381,  note  1. 
what  amounts  to  conversion,  382,  notes  1  and  2. 
rule  when  conversion  not  known,  382,  note  2. 
when  demand  is  necessary,  382. 

TRUSTEE.    See  Tbusts. 

TRUSTS, 

barred,  when,  42. 

constructive,  subject  to  statute,  109,  note. 

equity  will  not  aid,  when  statute  has  run,  109,  note. 

continuing,  not  within  statute,  109. 

statute  does  not  run  on  express,  413,  note  1-419,  also  note  1,  p.  418. 

express,  what  are,  419. 

resulting  or  constructive,  what  are,  436. 

possession  of,  inures  to  cestui  que  trust,  112,  419. 

instances  of,  upon  which  statute  does  not  run,  note  1,  p.  413,  note  1,  p.  417> 

note  1,  p.  418. 
cestui  que  trust  in  possession,  tenant  at  will  to  trustee,  414,  note,  423. 
cannot  convey  the  estate,  414,  note, 
guardians  hold  property  of  ward  in,  424. 
executors  hold  property  of  estate  in,  425. 
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TRUSTS  —  eoniimted, 

when  possession  of  trustee  becomes  adverse,  4i\i,  note,  433. 

assignees  in  bankruptcy,  &c.,  trustees  for  creditors,  420. 

statute  in  sucii  cases  is  suspended  as  to  creditors,  420,  421<-423. 

see  The  Matter  of  Leinian,  421,  note  2. 

factors  and  agents  trustees  for  principal,  429. 

partners  trustees  for  each  other,  429-433. 

trust  created,  how,  428. 

cestui  que  trust  barred  when  trustee  is,  428. 

exceptions  to  the  rule  relative  to  express  trusts,  434. 

stale,  not  favored  in  equity,  435. 

mistake  of  trustee  in  possession,  effect  of  a  cestui  que  trust,  437. 

funds  of  societies  vested  in  trustee,  437. 

liability  of  trustee  for  breach  of  trust  creates  trust  debt,  438. 

vendor  and  vendee  of  land,  438-440. 

purchaser  of  property  for  benefit  of  another,  440. 


U. 

UNITED  STATES, 

government,  as  to  claims  for  or  against,  not  bound  by  State  statutes  of  limi- 
tations, 91,  note  4. 

rule  in  United  States  r.  Hoar,  91,  note  4. 

rule  in  United  States  v.  Buford,  91,  note  4.  • 

rule  as  to,  when  stockholder  in  corporation,  92. 

rule  in  United  States  v.  McKenzie,  92. 

but  see  Glover  v.  Wilson,  92,  note  2. 
USE  AND  OCCUPATION, 

when  action  for,  lies,  statute  relative  to  simple  contracts  applies,  although 
there  is  lease  under  seal,  42. 
USURY, 

statute  runs  upon,  from  time  of  payment  of,  108,  note. 

equity  will  not  give  relief  against,  when  statute  has  run,  103,  note. 

see  Breckenridge  v.  Churchill,  108,  note. 

statute  begins  to  run  against  person  paying,  when,  337. 

VENDOR'S  LIEN, 

for  purchase-money,  not  barred  because  debt  is,  49. 

See  Lien. 
VENDOR  AND  VENDEE, 

of  land,  under  contract  to  convey,  vendor  holds  as  trustee,  438. 

W. 

WAGER  OF  LAW, 

operated  as  check  on  stale  demands,  3,  4. 

what  is,  3,  note  1. 

only  applied  to  debt  on  simple  contract  and  detinue,  4,  note  1. 
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WAR, 

effect  of,  on  rumiiug  of  statute,  0,  10. 
\rheu  it  suspeuds,  9,  10. 

WARRANTY, 

implied,  when  statute  begins  to  run  on,  319. 
covenant  of.    See  Covenants, 

WELSH  MORTGAGES, 
wiiat  are,  457. 
operation  of  the  statute  upon,  457. 

WILL, 

general  direction  in,  to  pay  testator's  debts,  does  not  amount  to  acknowledg- 
ment, 147,  note,  148,  note,  ]  49,  note. 

creating  a  trust  upon  personal  estate  for  payment  of  debts  will  not  remove 
statute  bar,  147,  note-149,  note. 

see  Burke  v.  Jones,  148,  note. 

see  Roosevelt  v.  Marks,  143,  note. 

services  to  be  compensated  by  provision  in,  when  statute  begins  to  run,  264, 
note. 

WITNESSED  NOTES.    See  Notes. 
WRIT, 

issue  of,  to  suspend  statute.     See  Judicial  Process. 

Y. 

YEAR, 

meaning  of,  when  employed  in  contracts,  &o.,  107. 
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